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SEE BELOW SEE INDIVIDUAL 1B'S
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Deacription of Property or Exhibil and Jdentity of Agent Submitting Same SEE BELOW

letterhesd,
_rooreqsive

o Make Our Society Well."
R v SA pms
Business ply KHail envelope adaressed to "Room D,
940 Broadway, .ew York., gl .l 10010“

'i%&éﬂzﬁiglth 1tr. hepad memo re Committee To
stico Lorton Sovell and sizgned oy nelen
L. Sobell,

s~e of literature re The 2ro:rges

.

s 8 100-107111-1B217 NPV
#IIJ- =B LD, "'EZ :un g
: [f’c1Cise3 .

F o NEW YORK

B

L]
b
I
i

b
by AWM Py

1.




3 . . . PR
. »

e
"

- . - o -

N ¥
. i
S i e i L

. - -

Bulky Exhibiy . Inventory of Propé";’)cqulred os Evidence 2/6/64
+

FD-192 (Rev, 12.5.58) Dat
) [
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Sobell, * o was taken from hus family in Mexico
City by u 1aiming o be Mex: an gecret police
and charged wilh being 2 Johnny Jones who robbed .
a bank in Acapulce of $15,000. He was refused 2 TE~
quest 1o contact the American embassy, was beaten
UWNCONSCIoUus, driven 1o Laredo, Texas, and deliv-
ered to a waatir | party of ¥B] agents. He had tour-
ist cards n his own name; he declared his camerl in
Dallas, Texas, in his own name in order to avoid
tariff on his returnd home. Sobell's airline tickets,
visa, and camera declaration were in the FBl's
ssession until 1954, {three years after the trial)
when they were then released to Sobell's attorneys
who have incoporated them in.the petitions which
were recently before the courts. Another incredible
thing in relationship to Sobell's trial is that only one
witness testified that Sobell had been involved in a
conspiracy- This witness, max Elitcher, & boy-
hood fricnd and former classmate, and a confessed
perjurer and inveterate 113T, had the powerful mo-
tive of escaping 2 prison sentence when he acted as
a witness for the prosecution. Judge Kaufman him-
self said when he instructed the jury, vif you do not
believe the testimony of Max Elitcher as it pertains
to Morion Sobell, then you must acquit the defendant
Sobell.' That jury in 1951 chose to believe Max
Elitcher, and Judge Kaufman sentenced Morton

Sobell to thirty years.

There are many aspects of this case into which [
might go if | had the time this morning, so you
might understand why 1 believe it is most important
that this whole matter he reopened -- if for no other
reason than our children's sake, because of the
kind of climate which we bequeath the next genera-
tion! When const¢ience speaks, it does make cow-
ards of us all, put some of us have been forced into
the open in the causeé of justice. 1 feel as Lord
Bertrand Russell did when he wrote: n] am ashamed
to say that at the time of the Rosenberg—Sobcll trial

] 1 did not loek into the evidence. 1have now done SO.
i ] am almost certain that the Rosenbergs were inno-

- N LA
s o uem v b in ok SR LR e

Iak Al

R
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. cent.....But the Rosenberps are dead and nothing
can be done for them. .Sobell, however, is alive

Framg e ST e e
75 and it is not too late for the U. s, Government to

B e o i e ARy ; im. "
'Eét#ﬁ%%ﬁrﬁfv‘?#" make some reparation o him.
F LA e, DY ol .
T e To those of you who have never questxoned the
‘ - guilt of those convicted in the R.osenberg-Sobell case,
= crms e this sermon no doubt comes 25 something of 2 shock. i
T c »._,:—i, It comes as a chock to anyone who implicitly trusts e o e e e T 3 R 8 0
3 2 g \—'2 the justice of American legal procedure. In speaking i
¥ = v - ) ) t T of the Rosenbergs, Dr. Harold Urey said, "People ~ _\;'-.—‘ R e A
L TR .:‘..";:."’:f‘J R W '---_»‘\_..ﬁ-,,; ask why the pro secuting atterney and the FBI and the -
A * R Ay judge should wish to see two insignificant people put
N ISP s STt = to death unjustly. After considerable conveT sations
"% :,r...n S o 1 with lawyers on this subject, including one who worked
' ﬁ;; on the government side of this case, i concluded that
- lawyers are more interested in whetheT all the legal
functions according o0 all the rules, and

nts which

machinery
of course."

are not in the least interested in the argume

are important to me. There are exceprions,

# The Rev. Irwin Gaede, Unitarian Church of

Westwood, California
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Organization
Social Action Group
Campus Club
Home Gathering

‘ Local Theaters

-

TV STATION :

Special Sound Track
For Radio

SEEING THIS FILM
AND DISCUSSING THE
SOBELL CASE
IS NOW A MUST FOR
ALL CONCERNED
WITH HUMANITY
AND JUSTICE
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The {irsg-srj { the new film has heen given to
United 5 role Board in supf 'rt of Morton §
Sobell's Plea for freedom, Follow g are excerpt
from appeals to the Board by notaties. (Affiliations
are given for identification only.)

DR. GARDNER MURPHY, The Menninger Foundation: "My views co-
incide with thosc of Professor Harold Urey, whose logic seems to me
lo prove the utter falsity of the case against Morton Sobell. I believe P - -
moreover that American democracy is gravely imperiled by the exist- e N e N
ence of such cases and by the techniques of delay and evasion used to
avoid swift and reasonable action, "

+
a1

DWIGHT MACDONALD, author and critic: ‘"Morton Sobell has now
served 12 years, surely enough and more than enough punishment for
a defendant who is not even accused of atomic espionage and against
whom the Government's main charge was not that he had actually hand-
ed over any military secrets but rather that he had attempted to get
others to do so, whether successfully or not the trial record, which 1
have read, doesn't mnake clear,"

DR. JOHN C. BENNETT, Union Theoclogical Seminary: ""The granting

of this reqguest {parcle) would be a mark of confidence in our institu-
tions and it would indicate that our government seeks to protect indi-
viduals who have been victims of injustice in part because of the in-
tensity of public feeling at the tirme when they were tried and sentenced.”

DONALD E. J, MacNAMARA, New York Institute of Criminology: "I
know that in these political cases members of the parole board are - )
likely to meet with criticism from the ‘radical right' and the 'super- . - s
patriots' if they vote for release, but I have confidence that you and
your colleagues will judge the Sobell case on its merits. "

LORD BERTRAND RUSSELL, England: '"He was tried under the wrong
law by the sole and uncorroborated testimorny of an acknowledged per-
Jurer whose perjury goes unpunished... Twelve years is long enough
for vengeance, guilty or innocent. But this is an innocent man., An
innocent man," -

SYDNEY SILVERMAN, M. P., Ergland: "The conviction and sentence of
Morton Sobell, the refusal to review it or re-try it, and the previous re-
fusal of the parole have done the credit of the .S, of America much harm
in the minds of those who would like"to be its friends all over the world."

Others urpging Sobell's release include: 1500 clergymen % Prof. Edmund

Cahn, N.Y.U. Law School * Prof., Thomas Emerson, Yale Law School %
30 members of British Parliament ¥ Queen Elizabeth, Queen Mother of
Belgium » Pablo Casals %« Dr., Martin Buber, philosopher, and 30 noted
Israelis * Norman Thomas *# Roger Baldwin = Dr. Reinhold Niebuhr %
Rev. Martin Luther King, Jr. % Writers James T, Farrell, Robert Bolt,
Doris Lessing, Kenneth Tynan, Alan Sillitoe, Arnold Wesker, Maxwell
Geismar, Lewis Mumford, Waldo Frank % U.S. Senator Lee Metcalf » .
Clarence Pickett =« Women's International League for Peace and Freedom E“:‘;'_‘*"::‘ ST

% Prof. John M. Krumm, Chaplain, Columbia University ¥ Dr. Simon
Greenberg, Jewish Theological Seminary * Rabbi Maurice Eisendrath #
Dr. Linus Pauli,x;g
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Reverend John Havnes Holmes .
Professor Vietor Paschkis Morton Sobell has been in prson for o ez
Reverend A, 3. Muste nectly ten years. lhe charge: con-
Rabhi Harry Halpern spirocy  to commit  espionage. The
Jerome Nathanson ;f"‘"’"::; 3;0 yeors. Mr. Solbef; has
Mavwell Geismar rom he beginaag  maintaine fus
Murray Kempton tnnocence. Many who hove studied
. ) e N} i_ the trial record of his cose are con-
l“l'. l“;:' Mayer vinced of o miscarriage of justice.
Slan rastman
Conrad Lynn
Howuard Radest
John F. Fincerty )
: Norman Thomas
Dr. Horace Kallen
Dwight Macdonald
Dr. Reinhold Niehuhr
£ : Reverend Thomas Kilgore .
T : Reverend Donald Harrington SR
T
3 . 4 Invite you to
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read this summary of a meeting, attended by 600 persons, which we.
the above, sponsored to discuss an urgent public issue: The CASE OF
MORTON SOBELL. The meeting was held at the Community Church
of New York on Max 24k,
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public service from the od which
appeared in  the New York
Times of june 20. 196C.
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If you agree with the speakers that Morton Sohell should he released,
please write directly to The President of the United States, The White
House, Washington, D.C., and fill out the following form and mail it today.

Sponsors of the Sobell Discussion Meeting
P.O. Box No. 343, Madisen 5quare Station, New York 10, N.Y.

I would like to be included among those supporting the plea to the
President for commuting the 30 year sentence for Morton Sobell to the
time already served, almost 10 years.

Mame

Address

City ond State
O My signature may be made pub- 3 I request that my signature not
lic along with other signers of be made public.
this appeal.
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NOW AVAILABLE
IN 16mm SOUND
for your
Organization
Social Action Group
Campus Club
Home Gathering

Local Theaters
TV STATION
Special Sound Track
For Radio
SEEING THIS FIiLM
AND DISCUSSING THE
SOBELL CASE
IS NOW A MUST FOR
ALL CONCERNED
WITH HUMANITY
AND JUSTICE
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A N The first p of the new film has bee- given to the
Lt United StatcW® 3role Board in support f{ Morton
.o Sobell's plea for freedom, Following -re excerpts

from appeals to the Board by notables. (Affiliations
are given for identification only.)

B DR. GARDNER MURPHY, The Menninger Foundation: "My views co-

: incide with those of Professor Harold Urey, whose logic seems to me
- = to prove the utter falsity of the case against Morton Sobell. I believe
r;,;:éﬁ.gﬁe:'._f& moreover that American democracy is gravely imperiled by the exist-
:...;J‘}:x-: ence of such cases and by the techniques of delay and evasion used to
bl avoid swift and reascnable action, *
TrRImRTT

. DWIGHT MACDONALD, author and critic: *'Morton Sobell has now
5 served 12 years, surely cnough and more than encugh punishment for

, 2 defendant who is nat even accused of atomic espionage and against

.o whorn the Government's main charge was not that he had actually hand-
. : ed over any military secrets but rather that he had attempted to get
others to do so, whether successfully or not the trial record, which I
have read, doesn't make clear."

DR. JOHN C. BENNETT, Union Theological Seminary: ""The granting

of this request {parole} would be a mark of confidence in our institu-
tions and it would indicate that our povernment seeks to protect indi-
viduals who have been victims of injustice in part because of the in-
tensity of public feeling at the time when they were tried and sentenced."

DONALD E. I, MacNAMARA, New York Institute of Criminology: ©I
krnow that in these political cases members of the parcle board are
likely 10 meet with criticism from the ‘radical right' and the 'super-
patriots' if they vote for release, but I have confidence that you and
your colleagues will judge the Sobell case on its merits,

LORD BERTRAND RUSSELL, England: "He was tried under the wrong
law by the sole and uncorroborated testimony of an acknowledged per-

TRy jurer whose perjury goes unpunished... Twelve years is long enough

* ! for vengeance, guilty or innocent. But this is an innocent man, An

é innocent man, " i

1 SYDNEY SILVERMAN, M. P,, England. "The conviction and sentence of i N

L Morton Sobell, the refusal to review it or re-try it, and the previcus re- By

il fusal of the parole have done the credit of the U. S, of America much harm £ . :

Sy in the minds of those who would like to be its friends all over the world." = -
- . [

;012 r

P

mee L .
MR Others urging Sobell's release include: 1500 clergymen * Prof, Edmund- -
3 Cahn, N.Y. [5 Taw School * Prof, Thomas Emerson, Yale Law School *
ST T 30 members of British Parliament & Queen Elizabeth, Queen Mother of
}. CoA Belgium » Pablo Casals & Dr. Martin Buber, philosopher, and 30 noted
veol .y Israelis * Norman Thomas # Roger Baldwin » Dr. Reinhold Niebuhr *
Yot Rev. Martin Luther King, Jr. * Writers James T. Farrell, Robert Bolt,
£ s Doris Lessing, Kenneth Tynan, Alan Sillitoe, Arnold Wesker, Maxwell
e o Geismar, Lewis Mumford, Waldo Frank » U, S, Senator Lee Metcalf »
,‘ -7 Clarence Pickeit *+ Women's International League for Peace and Freedom
i V- . - # Prof. John M. Krumm, Chaplain, Columbia University x Dr. Simon
- . Greenberg, Jewish Theological Seminary * Rabbi Maurice Eisendrath »
;. P Dr. Linus Pauling
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@ From The ,
REVEREND PETER MCCO( TACK

SAN FRANCISCO, CALIFORNIA

Former Protestant Chaplain ot Alcotroz

Dear Friend:

During my period of service at Alcatraz, I came into close contact with
all of the prisoners. 1 feel satisfied that I can evaluate human character
quite accurately,

Through the years of my association at Alcatraz with Morton Sobell, I be-
came more and more impressed with his innocence, This led me to make

a studied invesfigation of his record at the prison as well as the trial record
of the Rosenberg~Sobell case. The more I studied, the more convinced I
‘became of the man's innocence. I feel so keenly about this case, and to
tstate it frankly, somewhat ashamed that the courts of our land could be so
influenced by public opinion fed by the hysteria of the McCarthy era, that I
have set out in an address under the title "TALCATRAZ WAS MY PARISH"
my evaluation of the man and the injustice perpetrated upon him by detain-
ing him still in Atlanta penitentiary.

He is a man of fine intellect, of noble character, healthy-minded, a loyal
American, a devoted husband and father, a noble son of humble but nohle
family. Yet the record still shows that here is a man, falsely accused,
cruelly treated, sentenced on the flimsy testimony of a self-confessed
perjurer and still suffering within prison walls,

The cry for justice has sounded many times . through the centuries from the
time of Amos the Prophet down to the present. To me no cry has had such
merit to it as the cry for justice for Morton Sobell. I am satisfied if the
Clergy of this land, whose mission it is to ""seek justice and judgment, "
would acquaint themselves with this case, the relentless pressure of that
segment of public opinion would compel our courts to re-open the case, free-
ing it from perjury, politics and prejudice, and in the light of honor and
truth restore Morton Sobell to his rightful place as an American citizen, a
man vindicated by the weight of public opinion and the justice and honor that
we are entitled to expect to emanate from the courts of our land.

Sincerely yours,

Please read this testimony to Morton Sobell from his % QnCC y : %
chaplain at Alcatraz. We must match his courage with et
our courage until justice is granted. Will you join with Rev. Peter McCormack

the hundreds of clergymen from various parts of the
country who have signed the enclosed appeal?

Horrner K A Qs lohassnsc

Rev. Tho gore, Jr. Dr. Paul Lehmann
Friendship Baptist Church  Harvard Divinity School -

w Yor?er_ Cambridge, Massachusetts
}@m. ;ﬂm”w‘a;" ORulomd, 46 Dot

Rabbi Jacob J. Weinste Professor Roland H. Bainton
930 East 50th Stireet Yale Divinity School
Chicago, Illinois New Haven, Connecticut
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A Sermon Delivered by
Reverend Samue! A. Wright, Ir.
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Solm‘. He was taken fri- n his family in Mcxic.
City NM@#en clanming 1o be Mexican secret police W
and charged with being a Johnny Jones who robbed

a bank in Acapulco of $15,000. He was refused a re-
quest to contact the American embassy, was beaten :
snconscivus, driven to Larcdo, Texas, and delive ’
ered to a wa.twr party of FBI agents., He had tour-~

ist cards in his Own name; he declared his camera in
Dallas, Texas, in his own name in order to avoid

tar:fi on his return home. Sobell's airline tickets,

visz, and camera declaration were in the FBI's
possession until 1954, {three years after the trial)

when they were then released to Sobell's attorneys

who have incoporated them in the petitions which

were recently before the courts. Another incredible
th:ng in relationship to Sobell's trial is that only one
witness testified that Sobell had been involved in a
conspiracy. This witness, Max Elitcher, a boy-

hood friend and former classmate, and 4 confessed
perjurer and inveterate liar, had the powerful mo-

tive of cscaping a prison sentence when he acted as

a witness for the prosecution. Judge Kaufman him-

self said when he instructed the jury, "I you do not
believe the testimony of Max Elitcher as it pertains " "
to Morton Sobell, then you must acquit the defendant ; Py ',:tj‘:r;s:;
Sobell.” That jury in 1951 chose to believe Max b2 :’3‘_?,2 hkd
Elitcher, and Judge Kaufman sentenced Morton R
Sabell to thirty years.

Therc are many aspects of this case into which 1
might go if I had the time this morning, so you
might understand why I believe it is most important
that this whole matter be reopened -- if for no other
reason than our children's sake, because of the
kind of climate which we bequeath the next genera-
tion! When conscience speaks, it does make cow-
ards of us all, but some of us have been forced into
the open in the cause of justice, [ feel as Lord
Bertrand Russell did when he wrote: "I am ashamed
to suy that at tff¢ time of the Rosenberg-Sobell trial
I d:d not look (o the evidence. .1 have now donc so,
I am almeost certain that the Rosenbergs were inno-

e
LSRR L

. TR R gt M Tt
cent.....But the Rosenbergs are dead and nothing i TR Al A g SR - SR
can be done for them. Sobell, however, is alive = CNEL N L Y

and it is not too late for the U, S. Government to
make some reparation to him."

To those of you who have never questicned the
putlt aof those convicted in the Roﬁt'n!u‘rg-soheu case,
this sermon no doubt comes as something of 3 shock,
It comes as a shock to anyone who implicitly trusts
the justice of American legal procedure. !In specaking
of the Rosenbergs, Dr. Harold Urey said, "People
ask why the prosecuting attorney and the FDBI and the
Judge should wish to see two insignificant people put
to death unjustly. After considerable conversations
with lawyers on this subject, including one who worked
on the government side of this case, I concluded that
lawyers are more interested in whether all the legal
machinery functions according to all the rules, and
are not in the least interested in the arguments which
are important to me. There are exceptions, of course,

* The Rev. lgwin Gaede, Unitarian Church of
Ve stwood, C:g:‘ornia,_ e Y tera
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ROSENBERG-SOBELL CASE

Mortan Sobell was convicted of conspiracy to commit espignage in the
trial with Ethel and [ulins Rosenberg and was condemned to the wpnprece-
dented sentence of 30 years in Alcatraz, Sebell, who swears he is innocent,
is appealing to the Supreme Court on the basis of new evidence that chal-
lenges the testimony of major prosccution witnesses.

The weakness af the vase against $#6c8 s underscored by the fact that
these very witnesses did not even associate Sobcl! with esplonage activity.
Their testimony was directed at Erhel and fulins Rosenberg. But by the
loose “conspiracy” charge, all testimony against the Rosenbergs automatically
applicd to Sobeli. The only witness who associated Sebell with espionage was
Max Elitcher, who admitted on the stand that he feared a prison sentence
for perjuring himsclf in another matter,

The new cevidence consists of the following:

mony of the Greengloises, and that the Greenglosses
gove perjured testimony.

EXHIBIT A: The Documents

The prosecution’s enlire cose is challenged by facts

refiecied in a series of documents consisting of photo.
stots of memaorondums from the low firm of O, John
Rogge. Rogge was the adorney for Dovid and Ruth
Greengloss, chief proseculion withesses, The documents
reveal tho! the prosecution made a deal for the testi-

‘| The following is an excerpt from an infer-office

memorondum. The initicls RHG presumably stand for
Robert M, Goldman, an alorney in the Rogge firm. The
memo 13 based on a conference with Myles Lane, former
Assistant U. S. Atorney.
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Re: “resnclass

Lans, ths Assiatant U,8, Attorney, called =5 at 13100 o'slock
and told es that soxathing important ad cors up with roapset
to Fow Xoxico and would I and/or Fabricant sss him this

afterncon, I told him that I could and HJF would coms with
e
f/’/,;,/’ Lane wanted to know when OJR would return and I told him that
g/f we had sxpeoted him and in faot wero trying to sscertaln
g'/ exaotly when he would return. HJP snd I wont over to ses
‘7%// Lano at 4100 o'oloock. He told ue that Blooh had sarlier in
f//; the day argued to the judge at the arraigmment of his olients
7/ that they were absolutaly innosent and thst from the Mot that
5’ Z Greaenglass was not indloted but merely named s3 a co-consplrator
% in the New York indiotment, it looked to Bloch as if the
//,// government had made a deal with you as Greenglasa' sttorney.
2 Lane felt that we would now have to oonsider the question of
Zi whather 1t weas OK thst Greonglanss be indicted here in a supsr-
7 ceding indictmsnt and not merely named as a co-conspirstar.
777  He would then be s dsfondant and be tried here in New York
2 but would teatify against ths others,
7 .
7
%’/,/f' et
I e e
®
bt The above document reveals the nature of the deal. In the
L d first indictment the Greenglasses were named as co-conspirators,
OO € Qe ®@® butnot as defendants. However, when defense attorney Bloch es oo
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_ chargtd a-deal was under way, Lane said that Greenglass “would
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2 Even lhen Gre( 25 was omised o suspended .
sentence, a1 indicoted in *nd document. This .
one woi oddressed to QJR, pres Waobly O. John Rogge, ’

and wrilten by RHG.
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f/’//f TO: OJR

g,,// FROM: RHO 8/21/5C
ﬁ//; Re: fGreenglass

%% 1 srcxke to Ruth freenglass this mornind. She 1s feeliug

petter and so 1s Dave apparently about the fadt that they
werea not nemed a3 defendants, From Helen 1 lesrned that

N

XY

f/; :  she may have been a 1little upset about it originslly but '
7. now ahe feels the thing 13 moving smathlye. /
st /-/;
Z/jﬁ However, Duve 13 worried sbout something else which I f////////g
7, was sole to resssure him ¥R through Ruth, Some of his 7
7/, cellrates in the Tombs have been telling him horror atories ;;/;
%’fﬁ about the trestment he will get, I told her thet we were 7
77  hapry Lo 38Y thaet few of our clients went to jall but those //,/j,
7 onrT14 had never had such a compleint. I further assured 7
her thet Seypol would not permit any mistreatment. But f/,/jg
the thing that {mpresasd e T most however wa3s that I told /%5///
her that You were on friendly terms with Bennett, director T
of Prisons, This improssed her because she feels that Dave /%;
may not get & susperd ed sentence and 4s worried about the %,//5
kind of treatment he will get. I assured her that if he i
2 does go to jJall for 8 psriod of time that you would cortsinls E,%
%’: not hesltate %o speak to Bonnett snd ko make sure that Dave /,/:?
éf/ﬁ got good and fair treatment. %

RRAIRIbES

BT I Gl i
The cbove dotument reveols that Greenglass wos first shrieking of “elephants” and “lead pants.” She said
promised @ suspended sentence, but then 1oid he might she hod known him since he waos len yeorn ald and N
haove to accepl going to jaif “for a period of time.” thot “he would say things were 0 &¥en i they were
However, Greenglois was assured that Director of Pritons aot.” Mrs. Greenglass olio said that her husbond tathed
Bennetl, the man who selected Alcotrar for Morton . . of suicide “as if he were © character in the movies.”
e — Soabell, would sce that Greenglas: waoi treated well.
The deal hos been carried out. The Greengloises . .
testified for the prosecution. Ruth Greenglass was hever EXHIB” B: ThE-AfﬁdﬂVl'S
* md"'tefi' Dovid Greengtass, cllhuugh.nol !ren.le.d quite An offidavit by the brother of David Greenglass
o5 lenienity o3 he had expected, will be eligible tor R .
porole in 18 months. stgtes that Greenglass _odrrn!led having sIP'.en ura-
piom from los Alemos. This upholds the testimony of
Julius Roseaberg, who testified thet he feored Green-
Angther document consists of o handwritien slatement glass waos in trouble, possibly becauvse of uronium thefl,
whith Greengloss mode 1o his ottorney. ln thi
notem.cm he direclly <ontrodicts teshimony he gove at 2 An offidovit proves the Rotenberg console table was
the trict ond reveals thot he made o folse deposition 1o . .
the FB.L on inexpeniive one bought ot o MNew York deporl-
. meni store, o1 Julivs ¥osenberg had testified, The affi-
davit, made by a buyer of the depariment store on the
Anc'her documen) reports an interview between Ruth bosis of markings on the toble, refutes the prosecution
Greenglass and her oflorney. Mre.. Greenglass stated testimony that the table was on expensive one given the
that her husband, David Greenglass, hod o “teadency Rosenbergs by the Russions and thot il hod o secret
1o hysteric,”” ond once ran nudc__ihrougﬁ_lhe hallway.. compartment for microfilming.

This new evidence is being presented as a basis for a new trial for
Morton Sobell on the belief that had the jury known of this evidence
at the fime of the first trial, it 'might have reached a different verdict.

Amerlean justice demands that this new evidence be examined in a new

trial for Morton Sobell.

'Print‘cd as a public service by the NATIONAL ROSENBERG-SOBELL COMMITTEE, 1050 Sixth Ave.. New York 18, N. Y, LO 4-958% £
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 (Argued December 7, 1962

PLEASH DO NOT RIMO'E -~ ~7 -
‘TX8LTP FROM EXIIBIT 0 . -~

UNITED STATESHCOURT OF APPEALS

For the Second Circuit

No. 151---October Term, 1962
Decided February 6 1963)

Docket No. 27558

United States of Americay
Appellee,

V.

¥orton Sobell,
Appellant.

Before:

SViAN, FRIENDLY AND MARSHALL, Circuit Judges.

hppeal from an order of the Diectrict Court for the

Southern District of New York, John F. X. McGoheys Jr.s

504 F.Supp.225 (1962),s cenying a motion . under 28 U.S.C.
2255 to vacate a conviction and sentence ands with respect
to one of the grounds ascerted, to reduce the sentence

pursuant to F, R. Crim, Proc., 3. Affirmed,

in and Sanford M, Katz (Donner,

Perlin & Piel), New YorXk, N.Y, (Frank J.
Donner, Eleanor Jackeon Piel, of Councel).

{Benjamin Dreyfus, esn Francisco, Cal., on
prief), for appellant.
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Y
C roBER{ J. GENIESSE (Vincent L,
' . Broderick, ited Statec
Attorney for the Southern
Dictrict of New York, Arthur I,
Fosett; Ac:zictant United
State: States Attorney, on
brief), for Appellee,

FRIENDLY, Circuit Judge:
€n March 29. 1951, a jury in the Southern Dictrict of

New York found Morton Sobell guilty, along with Juliug¢ and
Ethel Rocenberg, under a tcingle count indictment charging a
conspiracy teo violzte 50 U, S, C. (1945 ed.) 32(a), which
made it a2 crime to "communicate, deliver, or tranemit, to
any foreign government ¥ ¥ ¥ information relating to the
national defense," or to aid or incuce another to do <o,
Scbell was centenced to thirty yeare impriconment, under
the provico that whoever chall violate 32{3) "in time of
war t¢hall ke puniched by_deazth or by impriconment for not
more than thirty yeare," at contracted with the twenty
years impricsonment that constituted the maximum penalty at
other times, Thic¢ Court affirmed the judgmentiof ccnviction,
United Statec V, Rosenberc, 195 F,2d 533 (1932}; Judae Frank,
who wrote the opinion, dissented ac to Sobell on the sole
ground that the gusstion whether he had becoma a party to 3
larger conespiracy "to transmit all kinds of secret informs-
tion", or only to a smalier one to trantmit "just certain
kinds which he knew zkout", chould have been ceparazzely
submitted to the jury since many acte and declarations
relating to the larger conspirecy which were received in

; evidence without restriction could properly be considered

against him only in the former event, 195 F, 24 at 600-602,

Certiorari wae denied, 344 U, 3, 823 (1632).

Sobell?s instant moticn, the appeal from Judge kicGoheyls
denial of which, 204 F, Supp, 225 (S. D. N. Y. 1962), is
here before u¢, i¢ hic¢ fifth attemnt to obtain post-convicticm
relief under 28 U,S5.C, 2255 or the Ruletc of Criminal
Procedure.? He zdveoncee two separate grounds, cometimes
hereafier characterircd 3¢ the CGrunewald ground and the
"in tim= of war" ground; he claims, subject to a quaslifica-
tion noted in the margin,’ that these grounde¢, although
- appearing on the trial record itself, have not been hereto-

- fore raiced either on appeal or on motions for post convic=<
tion relief. Although the Government disputecs thie¢, we
put the controvercy to one tide, as we do also the iscue of
law--on which the courts of appeals have divided--whether
the provision of 2255 that "The sentencing couxrt shell not
be reguired to entertain az second or successive motion for
similar relief on behalf of the same prisoner® ic applicable
when the later motion seeks the same "rellef" &as¢ an earlier
one but on a different ground. See the review of the
authorities by Judge Wilbur K, Miller diccenting in
o Belton v, United States, 259 F, 24 811, 824-25 (D, C, CIE,
L 1958): Smith V. United States, 270 F, 2d 921 (D. C. Cir,
y - 1959)., We read Judge McGohey's opinion a¢ having "enter-
. tained" Sobell': motion ontthe merite; we shall consider
< the appeal on that basic, See Taylor v. United States,

L3 238 F, 2d 409, 411 (2 Cir, 1956), cert, denied, 353

T U, S. 938 (1957).
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1. THE GRUNEWALD GROUMD.

hazt we have called the Grunewald ground relates to
the point decided in Part I1I of CGrunewald v. United States,
353 U, 5. 30)1. 415-424, 425-426 (1957), with reepect to tie
defendznt Halperin. Vhen testifying at the trial on his
ovn behalf, Halperin was cross-examined ag to various
mattere on which he hac been interrogzted before a granc jury
he answered in a way ccneistent with innocence, The
Government wa¢ allowed, over objection, to bring out that
before the grand jury Halperin had pleaded the privilece
against celf-incrimination as to these very cuestions, The
judoe instructed that zlthough the jury wae "not to drew any
inference whateoever as to the guilt or innocence of the
defendant in this case by reason of the fact ahat he chose
to accert his unquectioned rich*t to invoke the Fifth
Amendment on that previoue occacsion", .1t might consider
"his prior accertions of the Fifth Amencdment only for the
purcroce of ascertzining the weight you choose to give his
vrecent testimony with respect to the came matters upon
which he nreviously asserted hic constitutionzl piivilege.”
We affirmed, 233 F. 24 5%6, 568 (2 Cir, 1936}, relying c¢n
Raffel v. United States, 271 U, S, 494 (1926) and our cvn
nrevious decition in United States v, Gottfried, 165 F, 2d
560,367, cert, denied, 333 U, &, 86C (1¢48), which in turn
had cited United States v. iortimer, 118 F, 2¢ 246 {¢ Cir.),
cert. denied, 314 U, S. 616 (1941); United Statec v. Groves,
122 F, 2d 87 (2Cir.), cert, denied, 314 U, S, 670 (1941,
and United States v. Klinger, 136 F, 2d 677 (2 Cir,), Cert.
denied, 320 U, S. 746 (1943); Judge Frank diccented, 233
F, 2d 571-92, The Supreme Court unanimously reverced, The
opinion of the Court, by Mr, Justice Harlan, held that
"in the particular circumetances of this case the crese-
examination +would have becn excluded kbecau:ze its probative
value on the iccue of Hazlperin's credibility wae <o
negligible a¢ to he far outweighed by its poccible im-
permiccible impact c¢n the jury", to wit, as direct evidence
of guilt, 3353 U, &. at 420, Recognizing that "the question
whethsr 2 prior stzizment ic¢ sufficiently inconsistent to
be allowed to oo to the jury on the quection of credibility
i¢ ueually within +the discretion of the trisl judge", the
Court held that "where such evidentiary matter has grave
constitutional overtones, as it does heie", the Court would
"draw upon our supervisory power over the administration of
federal c¢riminal justice in order to rule on the ms tter,

f. McNabb v, United States, 318 U, S. 332," 223 U, &, at
423%424, Mr, Jucetice Black, for the 'Chief Juctice, Mr.
Juetice Douglas, Mr, Justice Brennan and himscel:, did %"not,
like the Court®, rect hic Yconclucion on the special
circumstances of this casze¥; he could "think of no specizl
circumstances that would justify use of a constitutional
privilege to discredit or convict a person who accerts it,"
353 U, S, at 425,
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The accerted bearing ¢f Grunewald here it ac followe:
The Government'e case againct Scbell rested almoct wheolly
on the testimony of Mzx Elitcher, who, in addition to
testifying to come independent attempts at espionage by
<obell, linked him clocely with Juliuc Rocenberg. The latter
contradicted the tectimony of Elitcher with recpect to
Sobell, as he alco did the testimony of David and Ruth
Creenvlass anc Harry Cold with respect to the disclocure of
atomic secrets by him and hic wife. Efhel Focenberg cor-
roborated many of her husband?c deniale of the testimony of
the Greenolacses 2nd Gold, Her evidence did not bear
directly on Sobell, but there was no particular reazon vhy
it chould, since Elitcher had not implicated her in any of
Sobellt's activities, Sobell did not tzke the stand,

lre, Fosenberg testified on direct and cross-examination
about many matters upon which the had claimed the crivilege
ovefore the grand jury, Repeatedly the prosecutor questioned
her 2¢ to the cupposed inconsistency between the vercione of
innocence to which c¢he tectified at the trizl and her previcu
claim that znzwering quectione akout thece came matters woula
tend to incriminatz her. ifhen objection: or motione for a
mlstrizl were made, the judge overruled or denied them, ag he
was reguired to do by the decicionc of this Court cited
in ecur opinion in Grunewzld, Both during the trizl and in
hi¢ charge the judoe macde it crystal-clear that lire, Socen-
verg's "failure to znswer cuch quections (before the crand
jury) i¢ nct to be taken ac ectzbliching the answere to

e any questions che was asked before the Grand Jury, but may

' be considered by you in datermining the credibility of her
anewers to those same questione at thic trial'e-z correct
ctatemsnt of the rule as then estzbliched in thic circuit,
The mztters¢ about which Mre, Posenberg was interrogzted with
respect to her prior claim of privilege included her ad-
mic eion 2t the trial that c¢he had conculted a lavyer prior
Lo appearing before the grand jurys her denial of havine
discussed the cace with her brother, David Greenglass; her
denial of having discusced David®s atomic work withhim
¢r his wife, or with her hutbands -her memory of 2 furlough
vieit from David in January 1945; her denial of havinag
ceen Harry Gold unti: he appeared in the courtroomy and
her denial of having ever met Anatoli Yakovlev,

At regards come of these itemc, there wac grezter in-
consistency between Mre Rosenberg's claim of privilege
before the grand jury and her testimony at the trial than
in Helperin's cace, It i< hard, for example, to cee how
her claim before the grand jury that answering the questiong
about Harry Gold and VYakovlev wezld tend to ircviminate hexr
can be reconciled with the answerc--putright ds=iale of
knowing either man--that ¢he gave to these quections at the
trialy it can scarcely be czid, a5 the Supreme Court caid of
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Halperin, thast "had (c<he) znewered the questions put to

her) before the Grand Jury in the csme way {she) tubeecucnil
ancwered them st trial, thie neverthelecs vopuld have pro-
vided the Government with incriminating evidence from (her)e:
mcith," 353 U, 5, at 421-22, Hence, ac recards thece
quastions, it it¢ by no means certain that the tect 1laig
down by the mzjority of the Supreme Court in Grunewzld,
thatiof balancing nxobztive value against dsnger of prejudice
vould heve led in thie cace to the fame recult, Ve need rot
decide whether; ac¢ Spbell contends, that recult would
nevertheless be required by other factore precent in thiec
cate but zbsent in Grunewsld, cuch ac the procecutor's in-
terrocztion as to whether the claims of privilege before tha
¢rand jury had been trutnful, and ac to the reasene why the
privilece had been c¢laimed, For the inquiry about the prior

¢iaim of privileoce in regard to Guestions answared zt the
trial etherwice <hap oy outrioht deniale--for example those

concerning Mre, Nosenkerg!e relations
znd her consuitation with

. with the Greenglacces
t
eralyeis mag: b
< n

her lawvyer--vould fall undexr the
v o 1the maJority in Grunevald,

ontends that if the point had been mzde on fire,
ppeal to thic Court {wheze presumably it
revailed at the time, despite Judge Frank'c
ousal of it in his CGrunevald citsent), if the
Supreme Couri had granted certiorari, and if the Court had
then decided z¢ it did five years later in Grunewald, any
nev: trizl would have includegd Sokell, since the Government?te
evidence was broadly inconsistent with a conclusion that he
alone was guilty, Tt ceuld be ¢aid againct this that,
vizea-vic¢ her co~cefendznte, Mr: fosenberg wvas cimply a
witness; and that the improper denial of 2 claim of priv-
ilege by 3 witnece normally ic¢ not a ground for granting a
riew trial on the zppeal of a pariy, "whese only crievance
can be that the overriding of the outsider's rights hae
resulted in a fuller fact-disclosure that the party decirec,?
McCormick, Evidence (1954), P.153 and cee caces cited in

fn, 8; 8 Wigmore, Evigence {ficNauohton rev, 1661) pp. 112-13,
41€., But the claim in thie Cagse it not merely e compuleion
of tectimony that ws- privileged but otherwice uncbjection-
able: the jury wac allowed--properly, as the law then stpod
in thic circuit--to concider evidence vihich, under the rule
later laid down in Grunewald, had z probative value "co
neglicible at¢ to ke far outweighed by itejpossible imper-
miseible impzct on the jury," 353 U, S, at 420, In any event,
thic Court has held, on'a direct appeal, that improper

use of g witnecs' ¢claim of Fifth Amendment privilege before
the grand Jury to impeach him at the trial can conctitute 3
ground for revercing the conviction of the psrty for whom

he testified, and, further, has followed the principle that

Zobeoll
Rosenbergie
would not h
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“where errorc ac to one defendant are so cubctaniial and

of euch nature a2¢ to affect a co-defendant with whom he is
tried jointly, appellate courts have reversed the convictiens
of both defendante® * %, United Statec v, Tomesiolo, 249

F. 2d 683, 690-62, 656 and cases cited (2Cir. 1957).

Aczuming 211 thie in Sobell's favers we thus arrive at the
crucial iccue whether he ic entitled to relief uncer 23

U, & C. 2255,

That statute permits a federal prisoner to move at any
time to vacatiec or correct hic centence Yupon the ground that
the centence wa¢ impoced in violation of the Conetitution
or izwe of the United Stztes, or that the court was without
juricdiction to impose cuch centence, or that the centence
wvas in encece of the maximum authorized by law, or it other-
viiee tubject %o coilateral attack." The cecond cround i¢
not clained to be :oplicasble, nor i¢ the third az¢ to the
Grunewald peint., Since we now know that a cdifferent
riling w2e ricuire) on the issue later decided in Grunewzld,
it it argued that Sobell comes unpdar the fizet greund in
2% hic¢ sentznce wae "impoced in violastion of the lawe of
2 United States." But if we were to read the statute <o
an that relief is to pbe granted in every such case, ws
uld be caying that 2255 extende to any meterial error in z
eral criminal trial--a zesult manifectly not intended by
‘he framers, a¢ chown by the review of the legisclztive
history in United State¢ v, Haymen, 342 U, 5, 205, 210-21%
1952), and a reading that had been repudiated by the
Cupreme Court. Hill v, United States, 268 U. £, 424 (1662), :+
ag it had ezrlier been by thie Court, United Statec v
Angelet, 255 F, 2d 383 (2 Cir. 1938).4 Moreover, ¢ifi
worde are uced inithe third paragraph of 255, cezli ;
the action to be taken on the motion: “If the court find
1hat the judagement wae rendered without juriedic® on, or
that the centence impoced was not authorized by law or
otherviee open to collateral attack, or that there has bkeen
such a denial or infringement of +the constitutional richts
of the priconer a: to render the judoment vulnerakle to
collateral attack, the court chall vacate and set the judg-
ment aride and shall discharge the prisoner or recsentence
him or grant him a new trial or correct the sentence as may
appear appropriate,"= Here the broad reference of the initizl
paragraph to "violation of the % ¥ *.lawc of the United
States" ceemt to have dicappeared, at least if we can sssume
that the phrace "that the centence imposed wae not suthor-
ized by law" in the third paragraph means the same ac¢ "that
the centence was in excecs of the maximum authorized by
law" in the firsts? and even "z denial or infringement of
the conctitutional righte of the priconer® does not call for
relief unlese it be "cuch ¥ ¥ * ac¢ to render the judgment
vulnerable to collateral attack.," Juxtaposition of the two
paragraphe thus suggecte a reading that although any cub-
ctantial claim of violation of federal "law", ces fn, 4,
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supra, will get a2 feceral prisoner into court under 2253 in
the senee of civing the court the power and duty to considerd_
hic¢ moti»n, he can stay there and ohtain relief only if he ==
chowe tnat the centencing court wae without jurisdiction,
th~* th? centence was bevond the authorized maximum, or
th.t tha centence or judgment ic¢ cubject to collzteral
attzck, leaving the meaning of thie lact phrace to Lbe worked
out by the ceourte--with an indication that although con-
ctituticnal richte ¢tand on a particularly high plane, not
every Yacnial or dnfringement" even of them makes the judg-
mes "vuineraple to collateral sitack." But see, taking
the view that relizf i¢ available under 22855 for any denizl
of a cenetituionzl right, the dic¢ent of three Justices in
Hodges v, United States, 368 U, S, 139, 140 (1961)) Under g
mere literal reading the judgment of convictions as dic-
tinguishod from tho sentencey can be successfully challenged
o'y for den':l or infringement of richte protected by the
Conetitution rteely,
It may be deem=zid futlle to endeavor to draw much meaning

from the rath:zr murxy language of 2235 and we turn for
hzilp to the decicinne thereunder, we find thecze telling us
thaty in determining whether relief under 2255 ought ke
eranted, vwe should lock. <to the previous prasctice in habeac
corpus with respect to federal prisoners; indeed, the
Supreme Court hice caid that "the lewislation was intended
cimply to provice in the sentencing court a ramedy exsctly
commensurate with that which had previously been available
by habeas corpus in the court of the district where the
priscner was confined," Hill v, United States, suprs, 338
Us S, at 427, Eut thic¢ also does not get us far; the glascs
itself i¢ 2 dark one., See Bator, supra, fn 4, at 465-74,
493-95, Sunal v. Large, 2332 U, S, 174 (1947}, cheds as
much light as anything, Aprlying the standarde limned in
that and other opinions of tne Supreme Court a:z beet we
can, we t¢hall acsumz arguendo -- in 311 likelihood too
tavorably for appellant, and without qualificaticne vhich
may well be needed in other factual cettinge,®°~--that he
chould have relief under 2255 if he hac chown (1) a
cignificant denial o7 a constituti onal right, even though he

) could have raised the point on a2ppeal and there was no

i cufficient reacon for not doing co, 332 U, S. at 178-79 and
fn. 8, 1B2; cee alco United States v, Rorenberg, 200 F.2d
666, €71 {2 Cir, 1952), cert, cenied, 345 U. S, 945 (19533)!
United States v, Allocco, 305 F, 2d 7C4, 707 fn. 8 (2 Cir,
1962); or (2) an error seriously affecting his trizl, even
thouch not of constitutional magnitude, if it wac not cor-
rectible on appeal or there were "exceptional ¢ircumstances"
excusing the failure to appeal, 332 U, S, at 180-81, 184;
cee aleo Bowen v, Johneton, 306 U,S, 19, 26-28 (193¢);

o Jordan v, United States, 352 U.S, 904 (1956), reversing per

Sah curiam 233 F.2d 362, 367-69 (D,C.Cir. 1956); Hill v. United

AN States, supra, 368 U, S, at 428,
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(1) Sobell doet not bring himeelf within the first
category on the Grunewald ground cince this ie¢ not of
constitutional dimancions as¢ to him, On the view of the
majority in Grunewald, the reversal wse¢ not for denial of a
right gusranteed by the Fifth Hmerdment but beczuse the
trizl judee had a2bused hic dicscretion in determining that the
probative effect of the 2vidence outweighed its potﬁnt1a|1y
prejudicial impact, True; the potential prejudice lay in
the probability of the jury®s draw1ng an 1r9ein1~~1ble 1n‘er-
eace of zuilt from the claim of privilegs and the issus wa
thiiz thoucht to have "grave conct1+u+1onql overtones:, 35’

U, §, at 422 But the majority's invocation of the Court's
“c-»r*x'ccry power over the adminigctration of federsl criminal

jusiice in order to rule on the matter," and itec citation of
Niisbb v, United States. 318 U,S, 332 (1943), c<how that the
Court did net think it was enforcing 2 constitutional claim,
Ta2 opiniaof the four concurring Justices c¢an be read as
caving cnly tiiat there iz no bacsie for drewing any inference
frem a clzim 27 %he privilege againet seli-incrimination,
z2d hence th:® a reference to uch 2 claim can never be
reievant to impeach credibility, and thus zl:so a¢ enfoxcing
enly z rule oI evidence, See IZtewart v. United States, 3C6
U.5, 1, 7s fn, 14 (1661), On the other hand, a general
proscription of drawino inferences from a claim of the
privilege 2ac2incst c¢elf incrimination sounds like constitu-

tionsl doctrine, and has the some effect as an avowedly
constituticnal precept that any later reference to 3 clzim
uncder the Fifth Amenament is impermiccible beczuce it
rencers the claim of privilege itco hzzardouvs,; a view sug-
gested by other language in the concurring opinicn and by
the c¢itation of Johnson v, United States, 218 U,S, 1£9;
196-$9 (1943), Eut even if the Supreme Court would now
deem Grunewald to be conciitutionally grounced, a sufficient
answer herejwould be that any constitutional implications
muct be limited to the percon whose claim of privilege was
later uced a2gainst him, "(T)he privilege ic¢ that of the
witness himeelf; and not that of the party on trial,
McAlicter v, Henkel, 201 U.S, 90, 91 (1506); see C'ch, Ve *
Canal Zonds 176 £, 2¢ 292-96 (5 Cir,), cert. denied, 333
U.S. 238 (1949); 8 Wigmore, Evidenze gMcNaughton rev., 1961},
pp, 414-15; McCormick, Evidence (1954 p. 152, Although
perhaps Sobell altzo may have been entitled to object on the
ground of relevancys namely, that at least in some instances
there may have been no rezal inconcictency between iire,
Posenbzr c'c claim of privilege before the grand jury and her
testlmony of innocence at the trial, tihe overruling of cuch
an objection, even if thic¢ c¢hould now appear’erroneous in
the light of Grunewald, would not ascume "constitutional
proportions", Sunal v, Large, csupra., 332 U,5, at 182,
Sobell, therefore, can succeed onlv by bringing himecelf
within the second category outlined zbhove.
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(2) Admittedly there wae no procedural obstacle to
the raisina on zppeal of the question here presented.
Neither do we find any greater chowing of exceptional
circumetances justifying the failure<to raice the question
than in Sunal v, Larges cupra, The defendante in the two
casec¢ there decided had faced a consicstent line of lower
court decicions adverse to their position, including a case,
Rinko v, United States, in which certiorari had bean denied;
325 U,S. 831 (1945), before the conviction of ore of them;
here there had been a line of adverse decitsions by this
Court; with certiorari-denied, There many of *the lovier
court decisions had rested on a Supreme Court opinion,
Falbo v. United States, 320 U.S. 549 {1944), not reading
precicely on point but erroneously thoughi to be decicive
by the lcwer courts, as it later was by three Justicee of
tiie Supreme Couri, Ectep v, United Statec, 327 U.S. 114,
127-2¢; 145 {1946); here a tsimilar role was played by Falfel
v. United Statess 271 U, S, 494 (1926), In fact,; Raffel
vac dicstinouichzble on the around. whether satisfying or nct,
tiat it involved an infzrence from a defendantl's failure to
tuke the etand to challence certain testimony at a previous
trial, rather thzn from =2 claim of privilece before a grand
jury; and that it "did not focuc on the question whether
the cross-examination there involved was in fact probhative
in impeaching the defendantfs credibility,” 353 U.S. at 420,
31d Johneon v, United States, cupra, afforced indicaticn
that Faffel would be rather .clocely confined, The road to
ask the Supreme Court to test the distinction was open; when
it wae taken in Grunewald, the Court cdecided for the

] petitioner, withcut overruling Raffel as the four cencurring

Juoctices were willing to do., A¢ in Sunal v, Large, "The
cace, therefore, i< not one where the law wa¢ changed after
the time for appeal had expired, Cif, Warring v, Colpoys,
122 F, 2d 642, It is rather a eituation where a2t the time of
the convictiont the definitive ruling oa the question of law
had not crystallizad." 332 U, S, at 181,

¥'e think it important to emphasize, a: did the Sfupreme
Court in Sunal v. Laroe, the policy considerations underlying
vihat mav ceem to cecma a hoary and technical rule--"that the
writ «f habeas corpi.s will not ke allowed to do service for
an appeal:" 332 U, 3. at 178. The problem, ac¢ Mr, Juctice
Douglas there said, "has¢ radiations far beyond the present
cacee, " 332 U,S, at 181, There is an inevitable asttraction
in the nocition that a person convicted of 2 sevious crime
chould receive a new trial whenever a later decitcion of the
highect court indicates thaty with the benefit of hindeight,
a different course thould have been followed at his trial in
any consequential respect. Yet for courts to vield broadly
to that attraction not only would cause "litigation in thece
criminal cacgec (to) be interminabley 332 U,S, at 133, but,
in the sole interest of those already convicted of crime,
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ould drastically impair the ability of the Government to
diccharge the duty of protection which it owes to all its
citizenc. If the point on which Sobell now relie¢ had been
raiced and sustained on appeals that would on no account
have led to a2 direction for acquittal. Even under all the
elaborate safeguards with which thies country properly sur-
rounde those charged with ¢rime, it would have led only to
a nev trial, in which it seeme unlikely thet the recult as
to any of the cCefendant: weould have differed, VWhen a claim
i¢ rziced upsn direct aopeal as this could have keen, and
i¢ there suctained, 2 new trial can be had seasonzbly,
vhen witneccas are ¢till available ancd their recollections
¢till fxrecsh, In contrast, collateral attack can come at
any time, Yet normally it is quite academic to talk of a
naws trial ten or fifteen years after the event; in moset czcecs
t5 direct one after such an interval i¢ in practiczal result
te order a rzleace from further punichment, although the
defendant doos not even contend he i¢ entitied to that

2lief from ihe courtise. 'hen a defencant mﬂo has been iried
1a;rly in accordance with the law 2¢ it wse undersiood =
the time seeks judicizl relief kecauce :cf new licht on 2
point of 1aw affecting an aspect cf his¢ trial, hic¢ requeset
must be balanf@d agalnct the rightful claime of organlyed
sociaty as rellected in the penal laws, £11 thies is the
wisdom behind the doctrine tnat limits collateral attacx on
criminal judgment, Ses Fuldy J.; in Fesple V, Howaxd,--il.Y.
2d --,-N,Y.S, 2d--(1962),

IT, THE "IN TINE OF ¥ARM™ GROUND. ’

The indic*tment charged that "On or about Junes &, 1944,
up to and including June 1€, 1950,% ¥ ¥ the delendants
hereins 8id, the United States of America then znd there
being at war, concspire" to communicate national defence in-
formation to the Soviet Union in violation of 50 U,S.C, 32
{(a). The overt acts cited, none of which in terms referred
to 5Sobell, were 1z2id vetween June 6, 1944 and January 14,
1945, Elitcher?s te:ztiimony would have placed Sobell®s
entrznce into the conspiracy no later than June, 1944,

But whereas the evidence st to the disclosure of atomic
secrets by the Focenberges, in which Sobesll was not proved
to have participated, related principally to the period
prior to the surrender of Japan on September 2, 1943, the
greater portion of the evidence against Sobell concerned
1046, 1947 and 1048, ‘

At the trial the defendants did not dispute that if the
Goverrment?s evidence wa: bslieved, they were cubject to the
punlchment of deatn or thirty vyears imprisonment which the
proviso to 32(a) made applicable to a violation "in time
of war," It wse hardly conceivsible that any fuch claim
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would be made by the Fosenkergs, since the portion of the
conepiracy relating to dicclozure of atomic secrets, vhich
dwarfed the other charoes zgainet them, wae larcely con-
csurmated before the fighting stopped. For Sobell the.situa-
tion wasc different; it wac poscible in theory, however un-
likely in fact, that the jury could divide Elitcher's
tectimony against him and c¢redii only the part relatino to
later yeare, Dut in his cace aleo there wat no“dispute that
if he had committed any offense he had done so "in time of
war"s hic councel, in summation, emphacized that Sobell's
life was 2t stake and that "the ctatuie caye for this crime
that Mr. Eliicher is trying to prove ir. Sokell cuilty of,
he can get up to thirty yeare or death," Under thece cir-
cumstances it was altocether natural that the judce, who had
recaived no request on the subject, did not include in his
charge any reference to the term "in time of war" and told ths
jury, without objecction from anyone, thzt ihe cage wae one
in which the penzlitiec of the provico were zpplicsble, He
¢id, however: csubrit the indictment o the jury and they
found the dsfgndaﬂzs “cuiltv as charged.
Sobell sould now find in thic a derect entitling him to
have hie¢ convictiion vacated under 2255 or: in the alternativse
to have hie sentence reduced under ¥, P, Crim, Proc., 35.
The basis of the az2rgument ic that whether 32(a) was
) violated %“in time of wer" wee a matter for determination by
: the jury as a part of ite verdict; we accept this z2¢ a
premice to the extent of holding that a defendant being
tried under 232(z) was entitled, on proper request, to have
the jury determine whether any viclation of the statute on
. his part cccurred "in time of war" a: that texrm would be
: defined for the jury by the judge. The next ctepe in the
: zrgument are that the “time of war" ended with the cecgcation
: of fichting on Augucet 14, 1€45, or with the unconcitionsl
surrender of Japan on September 2. 1645, or in ary event when
the Precident proclaimed the terminaion of hostilities on
December 31, 1946, 61 Stat. 1043, and that the jury sheculd
have been ¢o instructed., Since it wac not, and sinca it
. might have convicted Sobell on the bazis of believing only’
f the pertion of Elitcher's tectimony relatinc to 2cts sub-
cequent to one or *h:» other of thoce dztes, the thirty-year
sentence i¢ caid to be one "not authorized by law ¢r other-
wice open to collateral attack" under 2255 or; in the
2lternative, "an illegzsl centence® under F, K, Crim, Proc.
35, "Exceptional circumstances" are alleged to excuce the
, failure to raice the point at trisl or on appeal, €nce,
. : it is sa2id, until the decision in Lee v, Madigan; 358 U,S.
: ‘ 228 (1959), it was univereally ascumed that "time of wer"
' continued until a treaty of peace had been ratified or a
peace proclamation icsued, At least thic ceems the most
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‘; effective statement of the argument, For it would require
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250 U,s, 583, S87-82 (19219) or Schaefer v. United States,
251 U.S, 466 (1920), relied on by appellant, to convince ue
that the jury cught to have been allowed to make ite¢ own
. determination of when the war ended, a quertion of law which,
o as we chall cee, i¢ not readily answered even by judges
Before proceeding further we must contider a threshold
nint; not rai:zed by the Government, a2¢ to the appliczbility
T 2235 to the "in time of var" ground., In Heflin v,
i United 3tatec; 398 U.5, 415 (194,?, a majority of tihe
_ ustices joined in a concurring opinion, by Mr, Juctice
kL Stewarty taking the position that 2235 is avaiiakle only
o ' to a priconer claiming the ¥right to be relezsed." Here it
e : cculd be caid that if we should custain Sobellts contention,
E the Government, rather than underco a new trial; miaght conzent
AN to 3 reduction of the centence to the twenty years tha+*
h vould have been permicsczible even if Sobell's violztion of
22(a) had been in time of peace, znd, if it did, Sobell
would have non "right to be released" and 22535 wviould not bhe
zvailable, VW2 do not read the stztute, even in *the liaoht of
the concurrirg opinion in Heflin, as czlling for that recult,
Fr, Justice Stewart an?d hic colleagues were aadrescing
themselves to g situation wiere 2 priconer in custody under
a concecdedly valid centence scught to attack a consecutive
sentence which had not kbegun to run. FHere Sobk=21) ic¢ c¢lziming
the "right t% be releaced" from a scingle sentence vhich he
allegee to e illegal; if his claim were made out znd the
Government continusd to insist on the higher pensliy, there
would hzve tc be = new trizl, The juricdictionzl test of
the firct centence of the first paragraph of 2255 i¢ thus
caticfied; and the final clauce of the third paraorzph makes
clear that the court ic¢ not limited to discharging the
prisoner but may “"recentence him or grant a new trial or
correct tha sentence," Ve therefore pasc to the merite,
In denving the alternative motion for reduction of
_ centence under rRule 33, Judge McGohey relied in part upon
oo thecry which, if eound, would cover the motion under 225
as well, Hie reasoning was that even if we chould accume
the earliezt possible date for the end of the war, the jury
must have founcd that the over-all conspiracv had kegun before
then, and Sobell to:u' the constpiracy at¢ he found it, Unitéd
State: v, Sancone, 231 F, 2d 887, 893 (2Cir, ), cert. denied.
351 U,3. 987 (1956), and would thus be subject to the higher
penalty even if he did not join until after the "time of war®
haé cnded. On Appeal the Government ha¢ not sought to
suppcrt the decicion on this ground, A percon JO‘"lﬁg a
conspiracy does; indeed: taxe 1t as he t:.ndc it in many
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*é- respects, including the important one, to which the Zansone
7 opinion had reference, that acts¢ or declarations of con-
T ¢piratore prior to his entry are admicssible agsinet him,
e But here the question ic¢ what Cengress meant when it ¢aid,
L 50 U, S. C,(1946 ed,) 34, that "if two or more persons
.'- . ?
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57

conspire to violate the provicsions of sections 32 or 33 of
thi¢ title, and one or more of cuch percons doeec any act to
effect the object of the contnirscy,ehch of the partiec to
cuzh ceonepiracy ¢hall ke puniched ag in said cections
) provided in the cate cf the doing of the act the accomplich-
- ment of which is the cbjeact ¢f such conspirescy," Thise lang=. -
; uz32 Can indead be read to say that when "the act tne
3 acconplishment of which ic¢ the object of such conspiracy"

_ wac a dicclosure of defence information beginnino in time of
. war and continuing into time of pesce, the heavier nenslty

- my bz vicited even on a "paorty to cuch con¢niracy who did
© join it in wartime., Yet it ic difficult to discern
whal purpose Congress would have thoucht such a rule would
accomplish, and it ccems more reacsonable to read the ccction
as making the penalty for a substantive offense "in time of
var" applicable to conspiring at such z time. iMoreover,
ez takli:hed princinles favor the more lenient construction
. here ambigulty esvsts, See, e,0,y Bell v, United States,
. ; 349 U. &, 8i- 83-7% (1933),

o Vie likevlice cranot accept the Government's stteapt to
cizpose of i@ cortention on the bacic that %time of war?
. under 32{a) continued until the Preziden®izl proclamation
of the termination of the ctate of war with Japan on /pril
28, 1932, 6€& Stat. c. 31, which succerded *he joint recolu-
tion of Congres: and the Presidential nroclamation termina-
} ting the war with Germzpy on October 19. 1S4l 55 Stat, 451,
e ] G6 Stat. ¢,3. Uz do follow the Governmant insofar as we
3 rejact Sobell's contentinn that the "tiane of war' endcd on

-

<

it fan
v werban 3Y

S September 2, 1945, or . evan earlier, Lee v, Madigan, <upra,
S did not decide that; it held that June 10, 1949, was within
| : . z provico of Article of War 92, 10 U, S. C, {194¢"ed. Supp.
- V) 1564, prohibiting a miiitary trial of a2 soldier for
o mirder or rape comnitted within the United Statec "in time of
nzace," The Court said that terme cuch a2¢ war and peace

3 “must be construed in light of the precicse fact: of each
S cace and the impact of the particular statute involved,V
. 353 U.S, at 230-31, Nothing suggests it would have rezchad
N the came result if the conspiracy to commit murder thezre at
issue had cccurred iny says; late Septemcer, 1945. Ve have
been cited to and hk:+z found nothing to indicate that an
authority on international law, either in 1517, when 32{a)
was enacted, 40 Stat. 215, or zince, would have cnnsiderad
a war to end, for governmental purposes,7 as socn as the
last chet wae fired, even when the surrender was untongi-
tional., See Ludecke v, Watkine, 335 U.3, 1&0, 166-70

.
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B (1948), Although a leading treatise hzs long recognized

< that "bBelligerents may * % ¥ abctain from further acts of

W war and glide into peaceful relatione without oxpressly

. making peace through a specisl treaty;" 2 Oppenhain;

> I ternational Law (2d ed. 1906), 261, at p. 275, "alide"

s connotes a gradual rather than a sudden stop. A war may end
. &
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also by subjugation of the enemy, but an unconditional currender
it nnt that when ithe successful belllgerent has manifecied ro
intention t> huld the rezlm of the defested one permancntly
under ite dominion, id. 204, 265: »pp.277-78; cee also
Fhillipsons Te*minat*on of Wer 2nd Treati-=c of Peach {1916),
che. I anz II.n 4 Co SNGTES contain513 mzny of the came
members who had pzcced tne Ecpionace Act of 1917 enacted a
Joint kesoluticn terminating World Ver I on March 3, 1921,
and declaring that %any Act of Congr2ce¢, or any provicion of
any =uch Act, that by ite *erms ic¢ i fcrce cnliy curing the
exisiance of a ztats of war ¥ ¥ ¥ chall be con¢trued and
adminreterad ax if such war % % % terminated on the date
when this recolution beccomes effective ¥ % ¥,v 41 Stat, 1353,
On Septembder 1. 1645, Frecident Truman was asecured by the
Attorney Czner=: thet the end of actual fighting had
terminatel no war izpielations, 30 Op:. Atty. Cen, 421, 422
(19453 2 week tater e acked the Coagrece io refrzin from
taking acd on tha »fulo end <the wax until a {ull studv of
ths problen corid be made, Meseaqe of Septenber 8, 1945,

@1 Jepa, Rec, $5380. bonULess complied with bhis reguest; not
unti 1647 Jdid it enazt ¢ joint recsoiutien rercealirg certain
varciing cta“ -L‘;t..:. €1 S‘cat: 484G (104?) ¥z citz the 104Z.1947
exn°r1ence not a¢ bkearino diz pc;ly on thea intent of the

Cox of 1917, but rather vo illustrate how practicalitiec

ke
-
LI L
: [%

Fox K againsm 2 construciion that weould smrlp jc"ernment of
"wartlme" powere ins tan*du“0d<1f and without cpoportuniity
even Lo ccnsid-r how far they m_gbt be nzided Tn a tranci-

tieonal peric ~taking ¢F comn elements of both war and
peacz. Cf, hoc . Cloy+d ¥, Killer Co., 333 U. S, i3
148-43 (1348), The concidarations 4hat metivazled the 1917
Congrpcc To autnhorize the mare cevere pensitiec for eepio
"in time of war? wculd not be dicsipated tne very moment
when chooting ctopped; even zfter unconditionzl surrender-
with vast c¢t¢zen a;n¢esp navice ang alr forcee ctiil in the
field. allied military mizsicne having accese to Aesrican
defence inztallatior: in the ‘.Lted States and abrced, and
the dancer of fla rﬁ-uof in the defeated conuntries tihat might
recuire military zcticn for their fUzpression.

Cr the other Lard, we cannot -elicve the Cor; ace
1€27 wzuld have thoughi the statute it wae enacting would
have the result tha* the death penzlity for dicclosin g defence

l.
m H)
(
-

-

H
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infermaticn to a for2ign power *in time of war® cho-id arply
not vnly Lo disclosures during the lece than feour vears of
actuzl ¢looting betwean December 7, 194

1 and beotevuur 2, 1¢45,
but for ¢ix and a half vesrs more, during which our wartime
eneries had becnine our friends, In determining wrat statute
mezns when it speaks of war or peacs. the purpsss of the
par:icuizr provizicn must be znaly=zed; such i¢ tn: teacning
of Ie2e v, #Madigan., Here the purpcse wae %o plzce the ultimate
discouragementjon communicating defense infornation when the
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notisn woe fichting for jte oumn life, anc to exact the
ultimate penaliy from thoce vwho did, Althcuoh thie purpos€
would not end an the firing of the lazct chot cr even On the
cioning ¢t the curronder, it also would not continue
jndeiinke =y trarealter, The prospect of & srolonged
intexval after erd of the fighting, whicd bore =zll the

D
—
jo
0

indicia pesce wiil the feraer enemy cave for a formel
treziy,s ihe €aTning ~f which wie posiponed by dicacreemznt
amorna the victorious alliee, waze nct likely to have occurzed
to <he Coanmgrees of G17.0 That Congress livec in & ticiez 2%Z¢s
wher wer-c had wien generslily folloued by peace treaties ;
eignad with ro.zonsiie promptness aftler the end of fighting.8 '
A]1:z: hzc bee: knewn to fall cut over the civieion cf the :
. epcixey ¢0 thal thw frieand of one day became the foe of the

next and vice vereca- the cecond Bolkan ¥iars following two

mor-the after the trczty ending the firet, wzs 2 then recznt
exarple-but in guch casce: either the firet “wal" continued, }
cr there wae 2 brief "peace®” follecwad by a new “waz', with

chanced partrere,  bBut o 1617 Concrecs musi be taken aleo

¢: have been lsmilil
co i@ end throuch ¢
thouch no formzl peace
C~penheim®e phrace, thatl

a~ with tnhe noticn that a "time of war”
imple cecsation cf hostilities even
trezty had been concluzed-in

the former bellicerents could
1
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nyo.ode into peaceful relaticns,
Secretary Seward had written:

A half century ezrlier

"I-45 certain * * ¥ the ejtuaiion of
peace msy b€ resnred by the long cug¢pensien
. £ hictilitiee witncut a trealy ¢of peace being
mode. History is full of cuch occurrences.
¥ihat periced of suspencion of war j¢ nececsary 1o
¢ juetify the nrecunption of the rectoration of
]

paace hus ne- 2T vzt been cettled. and must in
every cece Lo deterrinad with reference to
collateral facte and circumstances."g
Cee aleo Phillipean: supra: ch. 1.
vie find it unntn
o mnre preticely i a
la), the “wa>x" hac eaded Fe
3; to.which come of Elitile
related,.o Trus. American tr. were €till on forzign
eo0ils Lot they were there for the tame reatons that kept
them there after April 28, 1652, when, 2% the Governnment
cascedez, the wsr with Germany and Japan hzad terminated.
Vie add feor clatacys 3¢ mett be obvioug, that nsaing in the
Camstituiien forbade Ccnuress' making the nezvier penalties
app;;ceble ev=n to espicnage carried on in peasatime, as
5t now had done, see fn. I, & sther action,

ary to make sveh a determination
s £av thats, for the purplcées ct
ore the emmmsr and £all of
te tectimony against Sobell
D
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appropriate under the war pOwEIs that stretches inte times
of peace. The only question vwe have eought to answes is 1
vhat the 3C17 Cencress meant by the phrace nipn timz of Cr-Da
It folicve thsat oetell coulc properly hove acked that
the Tury O<iermine ~hethes: if he had 3 ined & conspiraclys
ome later cais Vi

c
he h:d dene bld in 1G44-%45 O only at ¢
in Gor vizes i Urited States wase 0O lo :
OUTT I €S nf 37 a). osut rothing of the ¢ t was cugres ted;
eyorvihiing €21 Sahellis trial counsel accumed that ire
pTeviio a:iict ke Synell if the jury found him aquiltys 3¢ it
5 1
L

LS

unguiticns 1y o:C the Pocenberce. \hether thie was
beca € €oHongE . 3L -5t gencitive to tre points OF becauce
he <.oucht it aezikony that the jury would draw a lins
thre.ai tiitcherte 7retimony and considered it a preferable
trial tactic to emp.a-cize the orave penzlties a conviciion
nicht entail, while =~eing confident that cabellte cifence
would not attract 2 Jeath ¢entence, W€ co not know,
~pplving 2225 a¢ interpreted in our giccuscicn of

the Grunewald sround- Sekbell acain f£3ile to mike cut & cace
fo- relief theizundeT. Trne lack of any jnet-uction to the
3usy R0 make & <peCiz] fiading relative tp tre pen2lty, that
had noi be2n reauecteds dzprived cchell of no conetituticnal
richt, It je truethat the jury trial guaranteed in the &ixth
arendmenty like thzt in the ceventih; i¢ 3 triazl not simply DY
a jury but by & jury acting under the jnetructions of =2 judces
United States V. Philscelphia & Deacging Eo Fas 123 U.S. 113,
114 {18£7). but the guarantec 1g 819 of a judge assicted by
appropriate reguectes on the part of the defendznis thzt is
ore of the reagons vny the Sixth fmendment asgures him v{he
seeictance of councel for his defence," Rules 30 and 51
nzoate appellantfs sccumption that iy ic unnecessary for a
defandant to make » Ynown to the court the action which he

cirne the court +o tzke or hig ot jection to the action of
ourt and the crzunds therefor," €& Killiams V. United
.. 23 P, 23 233 (5 CiTe 1956), cert. ceniedy 332
1024 1395703 Foi=00 Vv, United ctatees 235 F. 7d 664

), cert, genizds 332 U.c. gaa (1996). It is frue
r F. P. Cria- Pree, £2(b) an appellate court has
notice “Plaln €YISIL or defects ffecting sub-
o’

pou2r t

ctsntacl wights % i ¢ ,Ytpouch they were not brought to the
atizn jen of tae court s out this provision doze not
trannyvive ordias’y av-prs or cefects into conetituti onal
onez, cr chliterzie 1ae Gaonturciion petween direct appeal
and tollztieral .<tack. Pzrhepe a cace micht aricge where 3
chzrge t:zils 2 jury g9 1ittle as to deprive a defenaznts
even though no prguecst vias made oY objection taken, of
riaghts gvarantee% -2 +ho ciyxth Amendments and by the due
process Lauvee -5 g Fiii as well, But therc & no denial
of SRRV RAURLE+ - R b e riaht oSonocause 2 judge hae no~ cubmitted as
an i-:u€ waat everyone piaugibly accumed not tu be oneé. See
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Veninn V., Gill. 155 F, 2¢ 176 (p.C, Cir, 1946); Unitad
Stzto: v. Jonikas, 187 F. 2¢ &V (7 Cir.), cert, Dernieds

se .o, £77 (1552). leither ig this a case€ where there wac
no evicdence that weculd warrant imposition of the higher
penz.ty under the ctatute ac we now construe it, a eituation
that michi give rite to a due process clsim of a different
cost, cee Thowpson v. City of Louisville, 362 U.S. 199 11952).

There ic¢ likewice no basic for concluding that althouch

the fzilure undjer thece circumetances o obtain from the juzy
a2 spacizl fincing of the date when §$3bzll joined the conepir-
acy was not of conetitutional magnitudss he ray neverthelecs

have Telie? under 2255 because this cerioucly affected his
trial and "excentionsl circumstances” excuse his failure to
rzice the point either at trizl or a2n sppeal., Vie gravely

¢oubt that the firet wrznch of the argument ie¢ mzde ouilj it
ceeme Guite unlikelyv that the jury would have accepted only
the part of Elitchexfe tectimony relatino to later years

In any event ine second i¢ not. The contention i¢ that until

the 105C decizion in Lee v, Mazdigan, supras iz wag cettled

1z +hat "war® zontinued isr 2ll purpoces unzil the ratification
i

1
atl
of a treszty o peace oOT oificiz]l ac*ion by the President
(or by Ccnozecs and ihe Freecident) cdeclaring ite compliel
termination; hence, it ie uroed, appellant could not res
~ve been expected to raite the point before then, and
thzreby brings rimeelf within what are accerted to be the
irplicatione of Sunsl v, Large, supra, 332 U.G, at 181, scee
n. 6 Supra, 1t would ceem a cufficient answer that
neither the petitioner in Lee v. i2digan nor the eix Justices
who joined in that cecicion thought the law had been thus
firmly cettled., But there je more. We have already citec
- expreccicne, antedating cobellte trizl by many ysare, to the
effect that "war® might terminate by a long ceseation of
hostilitiee, See aleo Jote, Judicizl Determiration of the
End of the Var, 47 Colum, L. Fev. n=5, 256 and fne, 4 and 5
(1ca7). 1In the very year of cobellts trial an eminent
suthority on internztionzl law, noting that no treaty of
peace with Germany or Japan had yet been cigned, wrote that
“Fur comez purposes, tharefcre, it msy be caid that the ctate
of war with Germany and Japan continued; yet in view of the
pclitienl dovelopment:. this view emacke of such unreality
thzt no dogmatic staterent can be made a¢ to some of its
pceible conceguences,” Hudson, Cazces on International Law
(3d ed. 1951), page 618. The Supreme Court iteelf hac¢ in-
dicsted in 1948 that it might come day be required to determine
vhother 31 could "find that a2 var though merely formzlly
kept alive had in fact ended," although characterizing this
ac "a question to0 fraught with gravity even to b2 adequately
furmulated when not compelled.” Ludecke v. YWatkinge, €upra,
335 U,S, at 169, A new counsel for Scbell seeme to have

been aware of the point when he argued for a reduciion of
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centence in 1053, zltihougn Lee v. Madigan wes etill €ix
year: owaY. AS with the Grunewald gicund, the gituation was
that "2+ the time of the conviction the definitive ruling On

the cuection of law had not erystallized,® Sunal v, Large,
272 U,S. at 181--not that an alleced rule whereby only formal
action could bring "war" to an end for any purpose had becone
<o navcened thnat it would have ccomed hopelecs to guestlon it,
Th2 foregoina is largely determinative of Scbelljs
alternitive meition for reduction of tertence under F. K. crir.
Proc, 25, Thne internietaiion of thzt rule and its interreiziion
with +he later-cnzcied 2202 particularly the portione of
that cectizn epeaking of a "sentence ¥ % % in excece of the I
maximum suthorized by law® and a sentence "not authorized by
:law or otherwise open o collateral aitack", have recently
iconcerned the Supreme Cour*, Heflin v, Unitec States, 358
U.c. 415, 4ig (1$59); Hill v, United Statesc, 36e US 424 (1662)
The H:11 c¢ecieinn etited tnzt "the raTrow fyaction of Tule 25
j¢ to permit correct--on of 2n illeg:l sentence, notl to re- ]
exzrine ercors accurting et the trial or other procesiings
pior to tne apeit-<n of sentence®, 3€E U, ¢, at 4303 hefl
€ cam

Joae

3

27 thzt “reiic? unter Tule 39 of the Federz) Puleg of C-iminzl

tccesure i¢ svezilapie (at leact where mzttere dchere ths

“cord zre mot involvecd)' when “the seatence imposed wzs

1legal on ite face?, 358 U, &, at 418,
The indiztment charged, ac¢ we have :saids that “"On or
about Junz 6, 1944, up 1o ans including June 16, 3¢50 ¥ * &
the Uaited States of america then and thers heing at wai",
Schell and others conspir:zd to violate z2{a), and the jury
faund him "guilty as charged," The indiciment and the evidence
wexe cuch thet, on Droper nroceedinge, gentence uoer the

. provieo might lavully have been imcoced, Sobellts complainte
=re that the indiciment jncluded too lorg a period in ite
definition of “war", anc that, for want oi an jnetruction
never ecought, we cannat tell whethexr the jury believed he
had conepired during oT only sfter the vort, But the former
complaint could hzve been the subject of a motion acdresced to
tra indictment under Rule 12{t), 2nd the latter was an approp-
yiate cubject for a renuest for an inciruction under Rule 30,
The ten:znce ie thus rot vjllecal on ite £zcevs the accerted
defect toneicte of 2l1:-ged "errors occurring at the trial or
oiher proceedings prior- to the imposition of centence.,"”
Thece lie peyond the ambit of pule 35, Cook v, United Statec,

3 % 171 F,.2d 567, 570 {1 Cir. 1946), cert, Denied, 336 U. &, c26
T (1¢49); Ctegall v. United Statec, 279 F, 24 872 (6 Cir.)s cerh

denied, 64 U.S. 915 (156C), That Fule i< confined to casges
where the court can properly correct the centence vi thout any
need for a new itrial, yet the very nub of Sobellfs argument ic
that the iscue of the date of hi¢ entrance into the concpiracy
wae one on which a jury was required to but did not pass. It
would be quite improper for thie¢ Court, by utilizing Bule 35
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{o recuce Cobell's centence, to place the Government in the
¢zma position ag if the isccue had been ecubmittzd to the Juiy
znd Tound in his favo..

P

Afiirmed.

Footnoites:

1 Section 32(2) of Title 50 wa¢ recodified in 1548 a:
764(2) a~2 (b) of Title 18, 62 Stat. 737. In 1004 the
distinctio:n witnh recpect to the penzslty in time of war vas
aboliched; violation at any time was made punichable "by
death or by impriconment for any term of years or for lizc."
6£ Stat. 1219,

i2 cee United S+-tes v, Poserberg, 103 F, Supp. 798
(c.D.1LY,) =f£°G 200 F, 2¢ 666 (2Cir. 1952}, cert, Jernied,
a5 10,5, 065 {:°52)s Unite States v. Socbell, unreportec in
the Dictrict C- 1t ar< here, No, 228u3, cert, denisd, 347
U.: 904 (1954 , United Statec v, Sobell (two inotions )s
142 ¥, Supp. 210 (S.C.N.Y.163¢), affic 244 F, 20 3520 (z C:r.),
cert., denied, 355 U,3, 873 (1947). See also note 3, infra.
2 The Grunewald cround w:c¢ the bagie for a motion in the

Supreme Court, In 1927, to vacate the Copurt's 1952 denial of
certiorari and for leave to file 2 new petition for certiorari
raisinc the point decided hy the Court in Gruneveld v,

Unitec Statee, 258 U,S, 331, 415-24, 425-25 (1057); thie wac
Genied, 355 U.S. 860 (1957). Appellant contends, and we agrey
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that no wéicht thould be given to this, both beczuse of
cen-~ral. exprescions atc to the lack of cignificance in the
Cenial of certiorzris €.0.s House v. Mayos 324 U,5. 42, 4E
(19-5), and cacec ciied, and because of the peculiar
{ikelihood that the d=onial in thie instance may have been
for untimcliness,

4 The lancuag® under discussion stems from the Hzbeas
Co-pus Act of 1867, 14 3Stat, 385, previding that “the
ceveral courte of ithe Usited States ¥ ® ¥ vithin their
rezpective jurisdiction:, in addition to the authority
already conferred by law, thall have power to grant vrits
of habeac corpue in zll cases where any person may be
rectrain.d of hit or her liberty in violation of the con-
ctitution. or of any treaty or law of the United States

% % %," ae carried forward in nev, Stat. 732 ("it¢ in
custody in violation of the Conctitution or of a Yaw or
treaty of the Urited Statect}, Thie ic now coditied in 28
U. s. C. 2241 {b) (3), with %lsws", ae it ie in 2255,

It i¢ not entirely clear whether “law" in the Act of 1857
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referred to the entire corpu: of federzl lecal rules outcide
the Cornctitution and treatiec, or only to federal etatuses,
Farticularly in view of the adopilion of the Act during the
recornetruction perind znd the then received view that "In
the o;dlnary uce of l=ncuage, it will hardly be ceontended,
that the decitsions of courte constitute lawe,® Swift v,
Tycon, 16 Pet, 1, 13 (1842), the latier reading would seem
more rezconable. For reacone later outlined in the text, we
2re not here required to decicde whether the 1548 enactments
preserved thic oricinal meaning or embodied the "new wey of
lecking a* lzw," Guaranty Trust Co. v. York, 3206 U, 5, ©9,
101 (l?d?}, taught by Erie k., R, Co, V., tompkine, 304

.8, 64 (1932)., Under either construction there remaint the
bacic qvestlon, wnich existe alco 2¢ to the references to

the Constitution, whether 2 priconer who hae¢ had a fair

. opnortuniiy to try out his claim before 2 proper tribunzal

. iz ¥in cistedy in violation of" fecderal law simply because

tl:s earlier t.ibunzi comritted whzat 3 later one wauld
cepeider an enror in d;\*Cion. Jea Hart & Viecheler, The
Yrleral Cour*: and the Federzl System (103 Y. 1238-39;

£:ory Finality in Criminal Law and Federzl !labeze Corpus
for Stzte Priconere, 76 Harv, L. Fev, 441, 4247-48, 474-77
163,

: 5 Pecognitirrn of the availability of haheas corpucs to
o tect 21leced illecelity in the fentence as distincuished
’ from the conviction lona an;eoatec the mocern ucse of the
writ with respect to tn‘ latter, Ex paxte Lange, 18 %Wz11,
{5 U.u.) 163 (1874); nsrte L':Llson, 114 U.S. 417 ‘_883}
, . in re Spow, 120 U, S, 2"4 (1287); Ex pacte Nielecen, 131
; U.S. 176 {1809).

-

6 Among such cualifications are quecstions how farx
; constitutional rlgh-'c may be waived and what circumetances
conctitute such a wsiver, cee Ademe v, United States ex rel,
¥oCann, 317 U,S, 269, 275-81 (1942); whether even constitu-
! : tional claimse mv<t nct be brought in some way to the atten-
tion ¢f the trizi cc»-t or else will be deesmed "waived",
tee Hew2ll v, United 5tates, 172 F, 2d 213. 215 (4 Cir.),
-t cart, dernied, 337 U.&, ¢06 (;949) United States v. ¥Walker,
:2 197 F, 2d 287, 288 (2 Cir.); cert, denied, 344 U, S. 877
el (1¢52): whether alleged errort in the determination of
E - Tacts ntfertlng contceded constitutional richts stand on
the zame footing 2¢ an alleoged refural to recognize the
rights or failure jto make them effective when the facts were
: undicputed fro..n the outcet or asre no longer in controversy,
' and whether the alleged deprivation muct be ¢hcwn to have
s hzd a mzterial effect, tfee Kyle v, United States, 297 F.2d
: 507, 511-15{2 Cir, 1961), Qualification may al:o be needed
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9 Dip. Cor. 1868, 1I, 32, 34, Moore, Dig, VII, 3560,
;ited in 2 Hyd2, Internationzl Law (1922), pages §2°-821,
n. 2.

10 In the licht of the purpose of the provico 1o 32{a),
a good date might be the Precident's proclamastion of the
end of hoctilitiee on Detember 31, 194¢, 51 Stat. 1048,

. even thouuh the proclamation ascerted that "a ctate of war

ctill exitte." a¢ may well have been iruve for otner
purpoces, Fleming v. Mohawh Wrecking & Lumber Co., 332
U.S. 111, 116 (1947);%ocds v, Cloyd ¥, Miller Co,, €upTas
223 U, S, at 141-42; Ludecke v, kWztking, eupra, 335 U.S, at

166-703 cf, Hamilton v, Kentucky Dictilleries and Varehouse
Co., 251 U. €. 146, 164-68 (1919).

11 Mzny Verld War 1 statutes contained definitions of
treir Juracior.. See Hamilion v, Zentucky Dietilleries and

S, at 185-1€6 fn,. 12, Tae
on from 32 {a) vz¢ presumacbly
Ged ac¢ permanent legislation.

Viz-ahouece Co,: supra, 251 U.
or.scion ¢f any euch provicl
due to ite having bez=n inten
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fERR The Moment That Shook The World
- rTlope -
N o
g I~ DID THE ELECTRIC CHAIR KILL THE DOUBTS?
kB~ HAVE 13 YEARS OF LIVING DEATH FOR MORTON SOBELL
T e ANSWERED THE QUESTIONS?
; j"*g'r-— CAN WE FORGET?
- £ e
- A ’
- FH ;
« . 39
oo
1 CARNEGIE IIALL MEETING
. ‘: 8 p.m.
¥ s
- Hear DR, HAROLD C, UREY, Nobel Prize atomic scientist
E 5l See Fiim "MORTON SOLELL - A PLEA FOR JUSTICZ™:
Lot and Special Filimed Interview with Bertrand Russcll
e ' k- I : w1 oo bor ot EBroan Goeogenoansony Hatno Balno o Froioane
. L Hew, bi, ondbert Prave, Beolo Toh B o Bvans, Proz, Diade Frontius,
3 ’ i Vi F e nors ¥l Daean Taonad B00d0 Nlaoanar
g -
: ire )
. JUNE 15 JUNE 16
S % 2 p.mn. I p.om.
k& YOUTH APPEAL MEMORIAL TRIBUTE
&S Another Generation Acts! Wellwood Cemetary, Pinelawn, L. L
b . 3 Join the Washington Demonstration on the Tenth Anniversary
2 [ at the White House of the Rosenberg Execution
f Tickets for CARNEGIE HALL at $1 each, and information
- on patherinps at Cemetary and in Washington, from the
: e SOBELL COMMITTEE, 440 Broadway, New York 10, N. Y., AL 1-v083
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z Rey. Grose W. Alexander
David Andiews
Roger Baldwin
Rathi ). §. Bass
Carleton Beals
Helen B Beardstey
Dr. lahn C. Bennett
Lep Berman
Rabbi Samue! Bernstein
Rotert Boit
Rabbi Balfour Brickner
Or. MWartin Buher
Or. Edmond Cahn
Pably Casals
Lord Chotley
Rarotd A. Cranefield
Lisyd Dornell
Rabhi Raurice B. Eisendrath
Elizabeth, Queen Mother of Belgium
Or. Thomas | Emerson
Rev. John E. Evans
James 1. Farrell
- Rabhi Morris Fishman
Rev. Xenneth Ripiey Forbes
Watda Frank
Rev. 6. Shubert Frye
Rev. Erwin A. Gaede
Maxwell Geismar
Rathi Robert £ Coldburg
Rahbbi Isragl GColdsiein
Prof. Erwin R. Goodenough
Rev. Donald Harringlon
Dr. A. Eustace Haydon
Nat Hentoff
Rev. John Haynes Holmes
Rabbi Philip Horowitz
Leo Hurwitz
Rev. John Paul Janes
Rev. Joseph P. King
Rev. Martin Luther King, Jr.,
William Kunstier
Meorris Laub
pr. Pau! L. Lehmann
Rabbi Arthur ). Lelyveld
Doris Lessing
Donal £ ). MacNamara
Danief 6. Marshall
Dr. Leo Mayer
Milton Mayer
Louis F. McCabe

3
3

2
3
.3
- 4
i’iE
o
4
2
A

Among those who have urged Sobell's release on many grounds are:

Rev. Peter McCormack

Sen. Lee Melcalf

Di. Uri Milter

Gerhard 0. W. Mueller

Lewis Mumford

Dr. Gardner Murphy

Jergme Nathansen

Dr. Reinhold Niebuhr

Lord Boyd O

Prol. Yictor Paschkis

Or. Linus Pasling

Or. Oryden Linsley Phelps

Clarence E. Pickett

Pro!. Dale Pontius

Dr. Luis Sanchez Ponlon

Rahbi Emanue! Rackman

Howard B. Radest

Pauf Ramsey

Prof. Anatol Rzpaport

Prof. Gscar X. Rice

Prof. Fred Rodell

Lord Bertrand Russell

Jean-Pau! Sartre

Prof. Malicolm Sharp

Cr. D. R. Sharpe

Atan Siilitoe

Sydney Silverman, M.P.

Harvey Swados

Narman Thomas

Rev. Francis S. Tucket

Kenneth Tynan

Dr. Harold €. Urey

Mrs. Clara M. Vincent

Rowiand Watts

Rabbi Jacob ). Weinstein

Arnold Wesker

Dr. Daniel Day Williams

Prof. Francis D. Wormuth

Belgian League for Rights for Man -

Christian Century

The Nation Mapazine

The New Reputlic

The New York Post

The Progressive

Social Action Commission of the
Union of American Hebrew
Congregations

Thirty Members of Parliament, Britain

Women's International League for
Peace and Freedom

1500 American Clergymen
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The Moment That Shook The World
-. DID THE ELECTRIC CHAIR KILL THE DOUBTS?
1 HAVE 13 YEARS OF LIVING DEATH FOR MORTON SOBELL
_ 1 ANSWERED THE QUESTIONS?
" ¢ CAN WE FORGET?
CARNEGIE HALL MEETING
3 » 8 p. m.
l Hear DR, HAROLD C. UREY, Nobel Prize atomic scientist
f‘ See¢ Film "MORTON SOBELL - A PLEA FOR JUSTICE":
| A and Special Filmed Interview with Bertrand Russell

L Honored Guests include: Prof. Erwin Goodenough; Rabbi Balfour Brickner;
3 : Rev. G. Shubert Frye; Rev. John E. Evans; Prof. Dale Pontius;
1 Mrs. Eleanor Jackson Piel; Dean Donal E. J. MacNamara

ko JUNE 15 . JUNE 16
3 2 p.m. - !l p.m,
S '} YOUTH APPEAL MEMORIAL TRIBUTE
4 ;4 Another Generation Acts! Wellwood Cemetary, Pinelawn, L. 1.
: Join the Washington Demonstration on the Tenth Anniversary
s - at the White House of the Rosenberg Execution
k- Tickets for CARNEGIE HALL at $1 each, and information
B on gatherings at Cqgnetary and in Washington, {rom the

SOBELL COMMITTEE, 940 Broadway, New York 10, N. Y., AL 4-9983
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Rev. Sross W. Alexander
Davie Ardrews
Rooer Baldwin

abhi ). S. Bass
Ca:leton Beals
Helen M. Beardsley
Dr. John C. Bennett
Leo Berman
Rabhi Samue! Bernstein
Rcbert Bolt
Rabhi Balfour Brickner

Dr. Martin Buber

Dr. Edmend Cahn

Pakls Casals

Lord Chorley

Harcid A, Cranefield

Lioyd Cennell

Rabhi Maunce B. Eisendrath
Ehizatath, Qaeen Mother of Belgium
Dr. Thamas I, Emerson
Rev. Johr E. Evans

James 1. Farrell

Ravt. Mornis Fishman

Rev. Kenneth Ripley Forbes
Waldo frank

Rev. G. Shubert Frye

Rev. Erwin A, Gaede
Maxwell Geismar

Rabbi Robert E. Goldburg
Rabhi Israet Goldstein
Prof. Erwin R. Goodenough
Rev. Donald Haringten

DBr. A. Eustace Haydon

Nat Hentoff

Rev. John Haynes Holmes
Rabbi Philip Horowitz

Leo Hurwitz

Rev. John Paul Jones

Rev. Joseph P. King -
Rev. Martin tuther King, Jt.,
William Kunstier

Morris Laub

Dr. Pautl L Letmann

Rabbi Arthur J. Lelyveld
Doris Lessing

Donal £ ). MacNamara
Daniel 6. Marsha!l

Or. Leo Mayer

Milton Mayer

Louis F. McCate

Among those who have urged Sobell's release on many grounds are:

Rev. Peter McCormack

Sen. Lee Mztoalf

Dr. Uri Muiler

Gerhasd 0. W. Mueller

Lewis Mumfard

Di. Gardner Murphy

Jerome Nathansan

Dr. Reinhoid Niebuhr

Lord Boyd Orr

Praf. Yictor Paschkis

pr. Lincs Pauling

Dr. Dryden Linsley Phelps

Ciarence E. Pickett

Prof. Dale Pentius

Dr. Lwis Sanchez Ponton

RabLi Emanuel Rackman

Howard B. Ragest

Paul Ramsey

Prof. Anatol Rapagport

Praf. Oscar K. Rice

Prol. Fred Podell

Lord Bemard Russell

Jean-Paul Sarire

Prof. Malcolm Sharp

Dr. D. R. Sharpe

Afzn Siilitoe

Sydney Stiverman, M.P.

Karvey Swados

Norman Yhomas ~ »

Rev. Frantis S. Tucker

Keaneth Tynan N

Dr. Harold C. Urey

Mrs. Clara M. Vincent Q@

Rowland Watts

Rabbi Jacoh J. Weinstein

Arnold Wesker -

Or. Daniel Day Williams

Pref. Francis D. Wormuth

Belgian League for Rights for Man

Christian Century

The Mation Magarine

The New Republic

The New York Post

The Progressive

Social Action Commission of the
Union of American Hehrew
Congregatiens

Thirty Members of Parliament, Britain

Women's International League for
Peace and Freedom

1500 American Clergymen
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M. Morion Sobe!!
Mrs. Rose Sobell

Chetrarn
g

NGNORARY SPONSORS
(pertia! Idiing)

Rexv. Cro:s W, Alexapder

David Andiews

Rabhi J. S. Bass

Helen M. Beardsley

Leo Berman

Rebbi Samue) Bernstein

Harold A Crenefield

Lloyd Donnel!

FProl. Kermit Eby

Rev. Jobn E. Evaas

Rabbi Morris Fishman

Rev. Kenneth Ripley Forbes

Waldo Frack

Rev. G. Shubert Frye

Rev. Erwin A, Gurdc

Maxwell Geismer

Rabbj Robert E. Goldburg

Prol. Erwin . Goodenough

Rabbi Avery Grossfield

Dr. A. Eustace Haydon

Russell Johnson

Rev. Jobhn Paul Jones

Rev. Jeseph P, King

D:. Paul L. Lehmann

D:, Mil:on Lester

Daniel G. Marsha!l

Dr. Leo Msyer

Milion Meyer

Louis F. McCabe

Rev. Peter McCormack

Dr. Gardner Murphy
Rev. Dryden Linsley Phelps
Prof. Dale Pontius
Howard B. Rades:
Prol. Anato] Rapaport
Prof. Oscar K. Rice

" Lord Bertrand Russell
Prol. Malcolm Skerp
Dr. D. R. Sharpe
Sidney Silverman, M.P,
Rev. Francis 8. Tucker
Dr. Harold C. Urey
Mrs. Clara M. Yincent
Rabbi Jacob J. Weinstein
Prof Francis D. Wormuth
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Morwn Schell

940 BROADWAY (Enlrance on 22nd Streel) NEW YO 10, N. Y.

Algonguir 49983

Dear Frienpd:

June 19, 1953 is tke 15th Arniversery cf the eyecution
of Eihel end Juliys Rcsenberg. The electric cheir giéd
not kill the doubts. The thirteen yeers of living
dezth for Morton Sobell have not resclved the questions.
Tone cry of innocence of these three echees throuchout
tLe world,

We ask thai you pay tribuie to the ccurage of Ethel end
Jullus Rosenberg eni Morton Sobell by raking it possidle
to continue the effcrts in this ecase, History will bring
vindiceticn &s 1t hes elreedy begun to do. The courts
heve now held that under todey’s interpretaticn of the
le & new *+riel would have been grantec.

Toe senseless, cruel punishren* of Mcrton Scbell corntinues
despite his innocence and the feebleness of the perjured
testimony ageinst hizm., If Morion Sobell hes been willipg
tc lie about the Rosenbergs or adout his own innocence,

he would never have been subjected to such brutel treetmernt.

Through Alcetrez, Atlente, long yeers of sufleriag, Morion
bes fougk: for truth and Justice. Cen we do less? In this
10tk Aznniversary Yeer we es)y you for your hesrtfelt end
genercus ccutiribution of ectico epd worey. Th= enclosed
envelope is for your check. Pleese gend it row.,, We peed
Your help. - . T

-

Very sincerely yours,

e & LI

(Mrs. Morton Sobell)
For the Conmittee

-
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Thirty Members of Parliament, Britain

Women's International League for
Peace and Freedgm

1500 American Clergymen
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Hzlen M. Beardsley
Dr. ohz €. Benpett
Lec Berpozs

Raz5bi Samuel Bernstein
Rebort Ball

Rathi Baltsur Brickner
Dr. Martin Buber

Dr. Eémand Cahn
Pablo Casals

Lord Charley

Hara!d A, Cranetietd
Lieyd Donne!l

Rzhtl Mavrice B, fisendrath

Ehzabeth, Geeen Mother of Belgium

Dr. Themas b Emersen
Rev. Ichn E. Evans
fames Y. Farreli
Rztii Morris Fishman
Rev. Kenreth Ripley Forbes
Waide Frank
Rev. G. Shubert Frye
Rev. Eiwin A Gaege
Mz2xwell Geismar

Rztdi Rokert E. Goldburg
Rabhi Isrzel Goldstein
Prof. Erwin R. Gocdengugh
Rev. fonald Harrinpton
Dr. A Eustace Mayden
Na! Hentoff

Rev. John Haynes Hetmes
Rak%: Phifip Horowitz

Lec Murwitz

Rev. Johin Pau! Jcoes

Rev. Josesh P. Kir,

Rev. Martin Luther Kiag, Ir.
William Xunstier

Morris Lauh

Br. Paul L. Lehmans

Rabti Arther ). Lelyve!s

Daris Lessing

Donal £. ). MacNamara

Daniel G. Marshal

Dr. Leo Mayer

Milton Mayer

Lovis F. McCabe

Lewis Mumiorg
D:. Gargner Murphy
Jerome Nathanson
Di. Reinkold Niebuhr
Losd Royd Orr
Prel. Victor Paschkis
Bt Linus Payling
Dr. Oryden Linsley Phelps
Clarenze E. Pichett
Prof. Dale Pontiys
Br. tuis Sancher Pontgy
Rabbi Emanuel Rackman
Howard 8. Radest
Paul Ramsey
Praf. Anatol Rapzpant
Prol. Oscar K. Rice
Proi. Fred Rodell
Lord Bertrand Russell
Jean-Paul Sartre
Prof. Malcolm Sharp
Dr. DR Sharpe
Alan Sillitze
Sydney Silverman, M.P.
Harvey Swadcs
Normzn Themas
Rev. Franzis §. Tucker
Kenaseth Tynar
Dr. Harold C. Urey
Mrs. Clara M. Vincent
Rewland Watts
Rabbi Jaceb 4. Weinstein
Arnold Wesker
Dr. Baniel Day Williams
Prof. Francis D. Wormuth
Belgian League for Rights for Man
Christian Centery
The Nalien Magazine
The New Republic
The New York Post
The Progressive
Sozial Acticn Commission of the
Unign of American Hebrew
Congregations
Thirty Members of Parliamen?, Britain
Women's International League for
Peaze and Freedom
1500 American Ciergymen
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MY LOVED ONE

7

What shines from your celi \

To my lorely cell, my loved one?

Whet shines frem your cell

To my lonaly c2ll, my loved one?
Your eyes like bright stars
Shining through prison bers,

Your eyes lix= biight stars, my loved one.

Oh if | could bring
Oh whot would | bring my loved one ?
Oh if | could biinz
Oh whet would | bring my loved one ?
I'd bring @ red rese
And my hecrt I'd encloss,
I'd bring o red roswz, my loved one.

And if } could spezk

Oh what would } szy, my loved one?

And if | could speak

Oh whet would | soy, my loved one?
I'd sey "l love you
Cur love's old, our love's new,"
I'd sav "I Jove you," my loved ore.

And if we could sing
Of whot would we sing, my loved one?

And if we could sing

Of what would we sing, my loved one ?
We'd sing of the light
Thot comes out of dark night,
We'd sing of the light, my loved one.

Will our children lough,

VWill we hear ther lough, my loved one ?

Will our children lcugh,

Will we heor them laugh, my loved one?
We know it will be

ol and rLasc
by E2ih Seqal

by Ethel Rosenberg

You shell know, my sons, sholl know
why we lecve the scng unsung,

the took unrecd, the work uncone
to rest benzath the sef.

Mourn no more, my sons, ne more
why the lies and smeors were framed,
the tears we shed, the hurt we bore
to all sholl be proclaimed.

Earth shali smile, my sons, sheil smile
and green cbove cur recting place,
the killing end, the world rejoice

in brotherhood ond pecce.

Work ond build, my'sons, ond build
o monument to love and joy,

to human worth, to faith we kept
for you, my sons, for you,

Ossining, N.Y.
Jonvary 24, 1953
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For the people and we
Will fight till we're free, my loved one.
®
CopyTiahr 1232 Coz mintee to Scewe Jocics e Morton Sahell
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THESTY N £ARS
A EBalicd for Marton Sobell

3
L e e THIRTY YEARS
I"'i = SR S . [ TN s Thirty years, a time for living,
- _7_"' ; T e - Thirty yecrs, @ time 0 die,
sor- 1Y vears Thirty years, the judge pronounced it,
lnnocent, | swear, am 1!
. A _
__.'-'—*_‘__‘l_::f:—_{_' = r_:,,'f__"‘i_#__Fl‘ Thirty yeors, my life, my menhood,
: o 4 e e 4 ¢ Seized, uprooted, cost away
: hy -ing Ther-ty  ycars, @ time  {o By the mighty robed in falsehood,
. By the bigots of the day.
=
£ —_————T -— 1 * ]
X — e .
Eo-wnd s S Listen all who walk in freedom,
i e re, Ther - Ly years lhe Jud3epw- Listen all who treasure time,
i« ‘; % : Listen all who've tasted terror,
e b What is justice, what is crime?
S } 3 : — < S—
-oE L i%—’)‘"—f' — —— & o A — .
g3 S a— — = shall | lenguish here forgotten
Poe - rourced (& In-no- cent, I sweasam On the perjured word of one
5 Or will veliant men and women
b Cry for justice to be done?
* _ —
* - P R e e —
- iQ”:___w A — ——— T
v g : U’yt:ﬂ -——'—::;—;r'__.-'——\—' —
iz 4 : It Thr-l ears my e m Ten gone years lie cold and fallow,
N > .V .5/ ] J/ .y
F:-: v : Twenty more? |t cannot be!
- N Voizes rise and high wolls crumble,
fow ~ : ——] Days of home ogain i seel
r : Y LX - ¥ :—-_:" ' d h.]d
e man . hood Sezed yp . rool -ed, casé a- 1'll return io‘_ Ymi, ecr © :. ren,
DLonred Brave, sweet motncr, sterning wife,
[ 2 s We will welcome Spring together,
% , o We'll retrieve our stolen life.
1L e - - . T —
M / ~?—5—-—-—'-—*—-—-—-¢—"—*‘W
o oTLT il - t ¥
ey ‘ - ;
S T way 8y the ughl-y [obedin Oh to walk among the people,
N ——m Clasp their hands, their faces see
D e ———s : 1"?"‘ In the sunlight, working, singing,
e g S——— —— Soon, oh soon | must be free!
. —_— I
."‘ -: ?'_....,-_{ 1 ﬁ - ¥ ] - e
- i, e false-hood, By the  bi-90Ls of the clay. Oh to welk among the peopie,
bl oA et — \ Clasp their hands, their faces see,
A O 4 Voices rise and high walls crumble,
L 5 — ——— ] o — Days of home again | see
R (R 5 — —= g4 !
iy i > p! > e : Soon, oh soon | must be freel
Lo * -4 see, Soonok Soon I most be Free /
. 4
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ol MY LOVED ONE
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SR N
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~! V¥hat shines from your cell ™
I~ To my lonely cell, my loved one?

Vhot shines from your cell
To my lonely cell, my loved one?
. Your eyes like bright stars
) Shining throuzh prison bers,
Your eyes like bright stars, my loved one.

2 Oh if I coutd bring
A Oh whot wculd | bring my loved one ?

A T A eI T T

PL! .SE D0

THI S CF

IF WE DIE

n' - b . . - .' R ’.
PR P e Lt it ?
o =T '.,;-._-‘p.-.""'-\.LT i

Lot

"
o,
-

.; Oh if | could bring
H H ?
il Oh 'wha_r would I bring my loved one? by Ethel Rosenberg
I'd bring 0 red rose
: A.“d my heert 1'd enclote, You shall kazw, my sons, shell know
: I'd bring o red rose, my loved one, v:hy we leave the song unsung,
= the book unreag, the work undane
— And if | could spezk tc rest tenecth the ¢ad,
2 Oh what would | soy, my loved one?
z And if | could speok Nourn no more, my sons, nO more
- Oh whet would | say, my loved one ? why the lies ond smeors were framed,
' I'd say "l love you the tecrs we shed, the hurt we bore
Our love's old, our love's new, " to oll shell be procleimed.
' " oo 3l -
I'd say "1 love you," my ioved one. Eorth shell smile, my sus, shali smile
. . ond green cbove our resting ploce,
And it we could sing . the killing end, the world rejoice
Of w'hct would we sing, my loved one? in brotherhood and pecce.
And if we could sing '
" Of what would we sing, my loved one? V/ork end build, my sons, ead build
We'd sing of the light N a morument to love cnd joy,
Thet comes out of dark night, to human worth, to fcith we kept
We'd sing of the light, my loved one. Q for you, my sors, for you.
i Will our children lough, Ossining, N.Y.
N Will we hear thenm lough, my loved one ? Januvary 24, 1953
o Will our children lough, >
.. Will we hear them lough, my loved one 7 2 _,03
Zi We know it will be L5
Pt For the people and we 14
1y Wili fight till we're free, my loved one. ANTe
,:'. ‘ Copiticht 1353 Comi.ltice 1o Seque Jupice for Morton Sabell :
) : 1 by Edub Segs Wil Broadway, New Yark 10, N, Y. -
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Rev. Gross W. Aexander
David Andrews

Roper Baldwin

Rabbi J. S. Bass
Carletor Beals

Helen M. Beardsley

Dr. John L. Bennett

b Leo Berman
5 . Rabhi Samuel Bernstein
? ) Reber! Bolt
.} . . Rabbi Balfour Brickner
i Dr. Martin Buber
. . Dt. Edmond Cahn

Pabfo Casals
Lord Chorley
Harold A. Cranefield
Lloyd Donaell
Rabhi Maurice 8. Eiseadrath
Elizabeth, Queen Mother of Belgium
Dr. Themas 1. Emerson
Rev. lohn E. Evans
James 1. Farrell
Rabbi Marris Fiskman
Rev. Kenneth Ripley Forbes
Waldo frank
Rev. G. Shubert Frye
Rev. Erwin A. Gaede
Maxwell Geismar
Rabhi Rotest E. Goldhurg
Rabbi Israel Goldsiein
Prof. Erwin R. Goodenaugh
Rev. Donald Harrington
br. A Eustace Hayden
Nat Hentof
Rev. John Haynes Hofmes
Rablhi Philip Horawitz
Leo Hurwitz
Rev. lohn Paul Jones
Rev. Joseph P. King
Rev. Martin Luther King, Ir.
William Kunstier
Morris Laub
Or. Paul L. Lehmarnn
Rabbi Arthur J. Lelyveld
Doris Lessing
Doral E. ). MacNamara
Daniel 6. Marsha!l
Dr. Les Mayer
Milton Mayer
Louis F. McCabe
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4 Among those who have urged Sobell's e

IFor further mformution wiile:

910 Broadway, New York. 10, A.Y,

lease on ANY grounds are:
Rev. Peter McCormack
Sen. Lee Metcalf
Dr. Uri Milier
Gerhard 0. W. Mueller
Lewis Mumiford
Dr. Gardner Murphy
Jerome Nathanson
Dr. Reinheld Niebuhr )
Lord Boyd Qrr ,
Prof. Victar Paschkis
Dr. Linus Pauling .
Dr. Dryden Linsley Phelps H
Clarence E. Pickelt
Prof. Dale Pontiys
Br. Leis Sanchez Ponten
Rabbi Emanuel Rackman
Howard B. Radest
Paul Ramsey
Prof. Anatel Rapapert
Praf. Oscar K. Rice
Prof. Fred Rodell
Lerd Bertrand Russell
Tean-Paul Sartre
Prof. Malcoim Sharp
Br. D. R. Sharpe
Alan Sillitoe
Sydney Silverman, M.p.
Harvey Swados
Korman Thomas
Rev. francis S. Tucker
Kenneth Tynan
Dr. Hacc!d €. Urey
Mrs. Clara M. Vincent
Rewlasd ¥at's
RzbLi Jacuh ). Weinstein
Arnold Wesker
Dr. Daniel bay Williams
Prof. Francis D. Wormuth
Belgian League for Rights for Mag
Christian Century
The Nation Magazine
The New Republic
The New York Post
The Progressive
Sacial Action Commission of the
Union of American Hebrew
Congregations
Thirty Members of Parliament, Britain
Women's International League for.
Feace and Freedom
1508 American Ciergymen
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7
Whot shines from your cell
To my lonely cell, my joved one?
What shines from your ce
To my tonely cell, my loved one?
Your eyes like bright sters
Shining through prisen bers,
Your eyes

Oh if 1 could bring
Ch what would 1 bring my loved one ?
Oh if ! could bring
Ch what would | bring ™Y loved one?
1°d bring @ red rose
And my heart 1'd enclose,
{'d bring o red 0%, ™Y loved one.

And if | could speck

Oh what would | soy, mYy loved one?

And if | could speck

Oh what would | say, MY loved one?
i'd sy " tove you
Our love's old, our love's new,"
1'd say "1 love you," my loved one.

And if we could sing
Of what would we sing, Y loved one?
And if we could sing
OFf whot would we sing, MY joved one?
Ve'd sing of the light
That comes ouf of dark night,
We'd sing of the light, my loved one.

Will our children laugh,
Will we hear them lough, MY loved one?
will our chilaren lough,
Wwill we hear them faugh, my loved one?
We know it will be
For the people and we
will fight till we 're free, my loved one.

Cop)'ri;y.ht 1053
by Edith Sepal

Commitiee 10 SECs Jastice for aierton Sobell
4g) Braadway, New Yook 10, N. Y.

like bright sters, MY loved one.

why

the book unread,

the tecrs we shed

Earth sholl smile,
and green above

for you, my sO7%s

Ossining, N.Y.
4, 195

Jonuary 2

IF WE DIE

by Ethel Rosenberg

You sholl know, MY sons, shall know
we leove the $009 unsung,

the work uyndone

to rest beneath the sod.

Mourn no more, mY sons, No more
why the lies ond smears were framed,

, the hurt we tore

to all chall be proclcimed.

my $075; sholl smile
our resiing plecey

the killing end, the world rejoice
in brotherhood and peace .

Work and build, my sons, and build
o monument 10 love and
to human worth, to faith ve kept

oy

for you.
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Soon ah Soon T must be

J
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THIRTY YEARS

Thirty years, a time for living,

Thirty years, a fime 10 die, -

Thirty years, the judge pronounced it,
innocent, 1 swear, am 14

Thirty years, my life, my manhood,
Seized, uprooted, cast away

By the mighty robed in falsehood,
By the bigots of the day.

Listen all who walk in freedom,
Listen all who treasuré fime,

Listen all whe've tasted terror,
what is justice, what is crime?

Shall | languish here forgotten
On the perjured word of one
Or will valiant men and women
Cry for justice 10 be done?

Ten gone yecrs lie cold and fallow,
Twenty more? It cannet bel

\oices rise end high walls crumble,
Days of home again | see!

'} return to you dear children,
Brave, swest mother, sterling wife,
We will welcome Spring together,
We'll retrieve our stolen life.

Oh to walk among the people,
Clasp their hands, their faces see
In the sunlight, working, singing,
Soon, oh soon | must be freel

Oh to wolk among the people,
Clasp their hands, their faces se2,
Voices rise and high walls crumble,
Days of home again | see,

Soon, oh soon | must be free!
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Lowevar, conviotad of inoiting viole

! ot rigern for geven 78ars,
cide, ard the renzining thred, after having 8€F ad in P
| ¥ grner i ! - the ground that
' were pardcned in 1293 by Joim Pe £1tpold, EOVEINCT of Illincie, © the ¢
‘: tre trinl AFTIR B winote
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g : ngtitute & porT C- nysols
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: 3 oF death becsuis Yoy navae dards
4 would cnee noTd have pIopie suffer the ponal vy
b :; yo tell th2 yputh = Y04 8T8 doing WrCTE-
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v yoroR ¢ ALSERT Re PRESGISTTT
; . yrimes
: : " zrs” Lol 1%, ware @ QT
2 : aopnand; "The chargs jg made thet ¥3 are "Joreigners’s as though ¥
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: 3 apt thiv,
5 at Prandysine ranmenth end 7alley Force. I have beon here lenf encuphy & thin',
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‘q“ to LRavod & rivhLs g“.‘.&:'&::‘!..—:ed, at lzast in the gonstitution ©f rhe oTuniolTy
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ok
if ’ « - Y X A
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} — they end others whose funbar is legicu have proceded on this path. We ara

) ready to follow.”

3 PARSANS
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‘ - nThe sentence will be exeonted and I will die upcn the ascaffcld an in-

; ;
nogent man. Future generatlons will not Judre mo and ¥y corrades as marderars.” |
£ |
: For I en innocent... In the nama of the American pacple 1 dermand ry inzlienable i
b |
j right to liberty." '
. 5111 I be allowed to spazk, O men of Amarica: -- Let ns spesk,

M:‘n

let the voice of the pecrle be heard: CP

; Sheriff Matsen: = O men of Anmcrica,

3 ‘

lf yoIes That last sentence Was cut off by the hangran's NoOoSC. ¢

N

i Wocent innocent.

Far N

3 . A
- : T on July 22, 1916 during the preparadness Dey Parade in San Frencisco,

; a borb expleded, the wotk ¢f a provacateur. The povernment himted dom and }‘
o arrzsted four leaders of ths labor movement, Thomas 100D8y, ¥rs. Hena ¥ooney, :.

i\

S

n murder. Billings was

ing thrcwn a bomb int

but that of having striven

trother-in~law to whom W2 EIQ both tenderly attached,

By

r the alleviation of the industrial wrorgs that

i
i - .
2y Harren Eillings and Ierael Teinberg, charging them wit |
™ k
’ ;;3 sentenoed to life {mprisonnent and Tom loonsy to death. Cn Fovenber 28, 1918, ;
t“-'.j . I.
i : as = result of great moetlngs end demcnstrations and the threat of a general '
L i
A strike, the Govermor of california commuted the death sentrnee to 1ife impris- '
3 [
L |;
i%;{ onment. 1In January 1939 Governor Olsen of California pardoned Tom Hogney wn= i
SR !
E-"‘,’i genditionzlly. |
3 .
- %*g TOY_BCOREY ‘;
. ;E:i T am under sentence of desth. Yhatever may be the lsgal egulv- !
' *"52 ‘occatien, the arime of which I have actually becn gonvicted is nct that of have- j;
B : '
E o & throng of innocent people, which included my afe's *g
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with what strength I bad fo
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+4 Yzner, T dc nol balieove.— I cameh beifleve-— thzt Lzoauss T havae
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teothe duby oo oowerelzed tre sluple pricliege ol 2 humin Leingy L

thus afharnd
st At s
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2 cn the eellews. Bub so desply imbeddnd in the khearts of the paeple e thz desive of
Justica thed it must imovitzhly fird exprossicn in a court ¢f review. In thet faitl

~ - 4% Pl 4 2 - -
tezather with thousmds of firelgn=born zorksrs were arrs
pezg2 and prosgerity of the Tnited Toden, Sasro am

3 Al . . By g} 2 et 2 mgn -
cenviatnd Tor murder dosnite dliseradited gevicondn and &
. - -~
ayneutsd on august 22, LGE7,
Thesz ars thelr words froz their lazt Lotierc.

Vearettd vors framsd

and Exrtelomec Vanzettd,

&na

ovl.ory and

stod ag "dangercus te thoe

T

they convictad us on a frame-up;
exsouted after ssven ysars, four
gnd wrong, it e fer what I heva

aczinst the exploitatien and cppression of the ren by the =

argve writien

gt NOTTO VA 3L TIT TL T TR EATCC

4
!
T Te T Al ou new dhiat 231 ket ©oloeew of wour fulliary o loonel ooarinie i
'

- . CA R B " -~y -~ T P Youn rype

rzl, but cng of thie Lravesl mOn 1 8VSr £NCT.
- - i I} - “_~-. ~ o ~ Sy !
sach ong g will say othervis? of yeur fathor and I, :

deadé m2u vwno have boen brave in tieir

father and I would have bLean cowards and

i

our faiih, we would not have been put to <eal..

B

a leabbreus dog; not even executed a deadly poiscnsd

o

wrevld have given

seorcien on mrch evidonce as thad they framsd arainst us., They
3
& new trisl to a matricide and abitual felon on the evidonse we prosented fer g riw |
trisl, 3
wmmber, Denie, vrmembor alwers tnes? TRInIC)  We &re nob orininals;

iy
[-‘"o

they denied us @ new  trizlj ard i we will be 3

ponths end soventesn days of unsteakable torvurag

already tcld yeo; bascause T ware for the poor and %
D 3

The doy will coma when you will undsrstand the atresicus ozuse of tns

Then

words, in all its fullness, you will honor us.
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(oL 1959, Julivs foserberg Was arrested &9
1r tha othel fren Voeouch hysteria; PETT

B a sherd ¥nile 1gbur. hAEEIT, B3
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Len rest © weeslearta , vy most precicar children. Only this morning i :
1ike we mipght boe tegether azain after nil, Mow that this cennot be, I wan
y s o muci: for you to Jmow all that I have come Lo knsw. Unfortunetely, 2
3 v rite o nly & few simple words, the rest, your own livos must btecach you,
- even as nine tought nee At f2rst , of ccurse, you will grievs vltteris
for us, but you will not Hri=ie alonee Be comforted, that wsven now, with
t he cnd of our lives slowiy approaching, thut ve know ghic with & convic
thot coefents the executioneresessXowr ilves must tcach you too, that good
¢ s nno b reaally flourish in the midst cof evil; thst frecdom and &ll the €
£ ha t o to mske up & truly sasisfying 3¢fp  gnd werhwhile life, musi scxo
times te purchesed very ¢acrlye Ee ccouferted then, thet vwe were serone an
] undsre tending, theb civilizmatlon hag not as Fob pTeEsc 323 tu bhs poliad
1 v here 1life ¢id not Lava Yo be lost for the saks of 1ifa, and thabl wo wer
com forste & in the sure imewlodsa shat obhers wanld zcorry on after Ude
et thet vie might havo had the tramendous Joy end gratificetlon of 1
o ut our 1ives with you. Yous Daddyr, who 1o wita = 1z the last momentuud
, © ends his hasrtx apd all hibxdmoroiktxEon ths love that is in i
for his coarea’ TLo7ae Alweys remember biob we werd Trmoceat and copld
W reno our Consciontéesse.st S PIEIZ TOU clang and Kios ven wlth wll our
1 8 tr e nakt . Lovingly Taddy and EommiJ.
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Yetgterday we wore offored a deal by tha Altorney Gonoral of the Unlted
Sta Len o« Yo Tiere Sold Lhas iD we cooperatad with the goverrment, our

I 1 fves would be spercdes..By asking us to repudlate tho truth of our inno
¥ bl Governmont sdnliy ifs own doubbs concernlng our Fullbe Tl WALl nol D
to p urlfy ths foul record of a froudulent conviciion and a barbaric sente
we s olemnly declare, now and forever moro, that we will not be cocrced
eve n wmde r paln of death, to bear false witness and to yield up totyrann
our richts g fpee Amoricans...Ouwr respect for truth, conscience and puma::
d ignity 1s not for sales Justice is not soms bauble Lo be sold to the
highos t blddor, 1f we ars executed, it will be murder of innocent peozl
e nd tho shame will bo upon the Govermment of the United States.

Eistor v will record, whether we live or not, that we were victims of the

o

mos t monsbtrous frame up in the history of our countrye

YOU shell know, my sSons,
y 5hall know vhy we laave the song unsung,
% She book unrcdd, the work undone

to rest bencath Eye"sod,

rd

’
Hore, know more, my Sons,
Kow more why the lies and smears were Iramec,

¥
’

o e AR D e Lo

The tears we shed, the hurt we bore

To all shall bhe nraniatmed.
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Yoo sacil Kacw, Uy 6005,
. ahell Meow why wa 1cave U0 BOnE WiSWIG,
The tocok anread, ths werk wadone

Te rost Leaneath the sod.

bore, YNOW more, W SONE,
Frew =orc why tha lies and sn2a re were frausd,
Twa tosre we shad, the Wrt w3 bore

To £11 rell o preelsimed.

. zarth ghall suile, my NS,

shall suile, ant green above our resting place,

The killi:g eads, tas world rejoice

in bretherhocd &rd psage,

; %ork erd oEild, my sonz,
And Wwiild @ rosumest to leve and joy,
- Ta humen worth, to faith we kepht feor you,
s gong, for yov.
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’ m orton S obell, a scientist)in iis 13th jear oi impri cgnment, still

5 ‘{bfﬁf' fighting to prove his Innocence, writes from his vrison cell.

LrTr

M O TON I think of my childiron constantly. What did I want for

tne children? MNothing different from what most parents wa nt. That

Ran Lo i

they should grow up in a world at peace, in a land without fear, hys-

teria or discrimination. I always hoped that they would grow ugp

pma - - rabikadk ald

G

una fréa id to give voice to their ideas, even if they should Ube
unpopular ones. I am not braﬁe or heroic, bubt with every barb
they aim et me I can feel my lnner strength grow. I am innocsant.

I must w alk free. And with your devotion, and svirit, my love,

T must not fail, and with so many people working for my vindicaticn
I will not. Even with my limited means of Informationl feel
through your letiers the sea of human energy vhich swells around us
w hich holds wus up anéd does not let us fall %o destruction...

Phere are worse tiings t.an facing dsath when you are in-

oy
Qo

ce th

;a

nocent & nd when your causs is just. Tt is fer worse Lo b
death of your beloved, your children orphaned. Lot one tit of this

- w a 8 sparsd Ethel and Julius FRosenberg. That they did not‘break
und er this heavy load gives a new meaning to human éignity. Tney
he 14 their innocence tenderly knowing its worth for themselves,
their children , and their children nust live with his name, and what

it mesns, after his time. And it 1is so simple. There is no slightly

‘ s olled dirs. All dirt is dirsy. There is no more beyond this.

Yo b NL S me A0y
LTty T e T T

#1 AM INHOCENT" "I charge I have been unjustly ac-

cus e d, unjustly tried, unjustly sentenced and unjustly imprisoned

thes e many long years.

ALL INNOCENT, INHMOCENT INNOCENT.
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P j’,P
o o C 4 T 3
\-’C‘\(~ I_” We who M the victj"'.ls7- ‘ te(. of our time in euch
. | \DpfOutS\;?\fhe pre judice of our day, tnre

speak to you from the

-

generaticn, the sc

nmartyrs of the miscarriare of justice,
) 3 "~ “t
grave to reaffirm our innoccnce. we are innocent, innocents,

innocent, innocentevesesss .

_ During a demonstrat*on for an elght hour working day in
Haymarket Square, Chicago, on May 4, 1886, a bomb exploded.

Eight anarchist leaders were tried, but no evidence was
producad thet they had made or throwm the bomb, They were; however;
convicted of inciting violence. Four ware hanged, one committed

suicide, and the remaining three, after having served in prison for

4]

fven years, were pardoned in 1893 by John P, Altgeld, governor of

o

tlincisg, ¢

3

the ground that the trial had been unjust,

AUGHSY SPIES (Spies)

"eseotliow these are my ideas. They constitute a part of
myself., I cannct divest myselfl of them, nor would I; if I coulad,
And if you think that you can crush out these ideas that are gain-
ing ground more and more every dayeesif you would once meore have
reople suffer the penalty of death because they have dared to tell
the truth,

AL5IRT R, PARSON

“The charge is mzde that we are 'foreigners', as though i.
1U'2re a crixe to be bBorn in some other COUnLry...a My ancestors hac
NN Qand in drawing up and maintaining the Declaration of Independern::.
Mwogreat great.grandwuncle'lo t a hand at the Battle of Bunker Hil:,
;;;- | Z had a great great grand-uncle w1th Washington at Brandyw1ne Mon-
routh and Valley Forge. T have been here long enough, I thlnk, to

have rights guaranteed, at least in the Corstltutloj of the countryv

A LT L AN

I say, if death is the penalty for proclaiming the truth,
then I will proudly and defiantly pay the costly pricel! Call your
hengman! Truth crucified in Socrates, in Christ, in Giordano Bruno,

- _ in Huss, in Galileo, still lives, --they and others whose number is

f{ : legion have preceded.us on thls path. We are ready Epﬂfg%lpy!" )
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. . In she "r¥Physteria of 1 1U-1720, 1a Jaceo and hartclones

' tanretti, topetlor witn thourani- ¢ forcirn-torn .orxers were wrresten

« to the neace and preanerity of the Univecd
were ramed and convieted for murder despite

‘idence and a great public outery and exccuted on Aurust 22, 1927.

wrese are their words from their last letters.

¢.CCO TO IS S0 AHD COMPANICK", DANTE -

Sirce the day I saw you last I had always the idea to write

wcu this letter, but the length of my hunger strike and the thought

I mizht not be able Lo explain myself made me put it off all this

time, However, I want to get it down in any way before they take

- again to the death-house.

3

but don't cry, Dante, because many tears have been

seses
w:stad; as your motherts have been wasted for seven years, and never
a4 o1y good. So, Son; instead of crying, be strong; so as to be
-hle ©c comfort your mother, and when you want to distract your
inother from the discouraging soulness, I will tell you what I used
to do. To take her for a long walk in the quiet country, gathering
wild flowers here and there, resting under the shade of trees, be-
ot ‘tween the harmony of the v&gid}streém‘and the gentle tranquility

of the mother nature, and I am sure that she will enjoy this very

much, as you surely would be happy for it. But remember always,

Dante, in the play of happiness, don't you use all for yourself only,
but dovm yourself just one step, at your side and help the weak ones
that cry for help; help the prosecuted and the victim; becatse they
are your better friends; they are the comrades that fight and fall as
your father and Bartelo fought and fell yesterday for the conquest cf
the joy of freedom for all and the poor workers. In this struggle
of life you will find more love and you will be loved.
«vss:Yes. Dante, they can crucify our bodies today as they
doing; buc they caninct destroy our ideas,  that will remain for

the youth of the future to _come.
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Kut, if you deo well, you will grow and understand your
facherts and my principles, for which we will soon be put to death.
I tell you now that all that I know of your father, hé is
not a criminal, but one of the bravest men 1 ever knew. e
Rene*he; Danue, each one who wle't say otherw1se of your

father and I, is a liar, insulting irnocent dead men who have been

brave in their 1lifle. Remember and know also, Dante, that if your

father and T would have been cowards and hypocrits and rinnegetors
of our faith, we would not have been put to death. They would not

even had convicted a lebbrous dogi not even executed a deadly
pcisoned sccrpion on such evidence as that they framed against us.
Thev woald have given a new trial to a matricide and abitual felon
on the evidence we presen nted for a new trial,.
renember always these things; we are not
“l.ar -orvicbeod ug on a Frame-up: they denied us a new
triale and if we will be executed after seven years, four months
and severteen days of unspeakable tortures and wrong, it is for
what I have already told you: because we were for the poor and
against the exploitation and oppression of the man by the man.

The day will come when you will understand the atrocious
cause of the above written words, in all its fullness., Then you
\ will henor us. |
N\ Mow, Dahte, be brave and good always, 1 embrace you. /EerZL
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e buring the scuartny era, vime ol legg AN SUsDICLOn, 1P JULYy |
fp—— TETETT -
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4 3590, Julius Ro™® ‘g was arres" d as an "at,;.s::y" and hie uive

Ethe el
thel, a short while later. sapain, zs in the other [raze-une, throuck
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o
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ia, perjured testimony an. the most reprchensible prosecuticn

]

}-de
[}

taze

¢
.
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s, tke inno~ent counle were railrozdec to thelr dsath. Une junz
19, 1953, a day of shame for American justice, Lthel and Julius

fosenberg vere executed.
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e a. s ufowmrlhoomTMey ane trying to make-haste 1in sutting us to death before
. 1 1% the court of public opinion gives its .-nsver nrctesting this

‘S\JHL"" . N N ; | o
A . political frame-up” ,

"Refore God and manl must blazon ferth these truths:
1. We are completely inmnccent. Hothing can change this. 2. A monsirdi]
frame-ugp Tor political purposes has taken place in the Rosenber
case.
The judge and the district attorney from the very
beginning injected