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deliberately and wilfully fabricated at the

instigation and inducement of the government.' ¥

To show the knowing use of perjury of thzse
three Covernmant «itnesses, netiticner furthwer allieges
thaot the Covernment:

"a. knowingly suppressed and destroyed
or causcd to be destroyad evidence
tcha June 3, 1945 lotel Rilton regis
t101 card] whlch would nave impeache
and refuted testimony and evidence
given against the petitioner and his
co-defendants; and

"b. presented and vouchad for the

- credibility of its main and indis-
pensible witpess [npparently Gold;
cee page 12°°] when it kaew and
knowingiv supprescsed thz cvidence
that he was a proved and admitted
patholosical liar, who could not
be believed or relied upen' (pp. 3-4)

* Petit*onor 21s0 sives himself asay Ly his curicus
alleg=tion tuat "o spplication for similesr reillef
has been rcunded upon _all the :ants and thn grounds
uere set forth. Tiie witnia appiicat.on, based voth
upon new evidence and jin conjunction with 2vidence
previously obtained mencdate that petitiocner be granted
a evicenciary heuring” (p. &; emnhasis addéad).

% Compare Soboli's second Section 225, motiocna where

David Greenglass is referred to as "'the Goveriu:
witness-in-chief.™ Sohell Tetition, June =, 1952, p. 2.
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The petition is not vervified.
supported by a single affidavit.

to Gold's testimeny in other proceedings

pre-triasl statements to his

"available to petitioner's counsel” (p. 14),
testimony and statcments are not zppenced to

mction and thelr substance is only set forth

It is no:

Though it refers

end his

attorneys, which are
| such

the

in

conclusory form. There is no indication of a single

witness who is avallablie to
the event of 2 hearinz, nor
oroof thkat would be adduced
is rcplete‘with conclusicns
repeated so citen chat they
of factual alliegations.
Giving petitioner
the only allegations of the

. . o ¥
described as factuil® are:

testify for petitioner ia

thereat.
of freszdulent prosecution

e
R R

t2and to obscure pazcilky

every benefit of the doubt,

patition which could he

* As will be shown infra, papes 43-44

, in largs part

these matters wevr2 known at the time of trial an? all

of them were known at the
2255 mci:ion.

~50=
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o o~



@
RLK: f1h-22
114568 .

(1) Fuchs' description of the courier
he met in the United States differs
frcm the anpearance of Gold (n. 1C):

(2) Gold testified in this Ceurt that La
had lied before 2 1247 federal grand
jury (p. 10);

(3) The F.B.I. on May 23, 1650 found a
Hotel Eilton registration car& of |
Barzyy Gold daﬁod Serntember 19, 1945
and ro other (»p. 110

(4) The Government at the trial &id not
infnrm‘the court and the jury that:

() it felt innelled to submit Gold
for psychiatric obszrvaticn ang
testing;

{(b) he testified in open court thes
he had lied beforc a federcl
grand jury;

(¢) ke had admizted to his attcrney
that\he lkeo Iied go rnothe::

-~
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(6)

(7

)

(@

e “)

a series of fantasies about

a make-believe wife gnd twin

children; and

(d) he hacd made prior inconsistent

statements to his attornevs (p. 12).
Between May and December, 1950 Gold faéed
the danger of the imposition of the deat’
penalty (p. 133; S “
Gold's pre~trial statements were at verisure
in some raspzcts frcm hisg trizl tostimony
(pp. 14-15); | -
Gold¢ and David Greenglacs were incrrcersaied
in the same jail from the summnr of 1950
to March 1951 (p. 15);
An exr,mination of Government Exhibit
shows a variance batwecen the handwritten
date on the front and the stamged date
on the back and that no F.B.I. agent's
initials or date of reccipt cpp2ar

thereca {p. 16).

-32-
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Ao PO I o 100 - T e e gy e s
(7", Tiie sririnal June 2, 1045 regiztyrorion o-d,

of vhich Government Exhibit 16 is a ohoitosiat,

+y

Ul

was returned to the Hotel on August L, 19
the original September 19, 1945 regiscration
card, which was not used at the trial, wis no:
returned to the Hotel but destroyed on Fz>2. 11,
1960 (pp. 16-17 anc¢ Exhibit A); and
(1C) Defense counsel at the trial propoced thn
- »”-impoundigé bf evidénceg did not cross-excmine
Gold; did not put petitioner cn the‘cua
and declared publicly the trisl of petiiicue
and his co-defendants was fzivly conducted
. (po 19).
It is upon these uasupported allegations thut petitionar
would have this Court direct a hearing cn the motion.
Patently, if each and every one of them were substantisced
thereat, they would not even show periury, much less ko o
use of perjury. It is apparent thot petiticner merely szc-ke
to utilize Section 2255 to relitigate the credibility of

the Greenglasses and to reverse his counsel’s strategy of

15 years ago and cross examine Harry Goid.
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The '7nds of Justice'' Dictate

a Termination of These Continuing
Yiecereal Lttacks Upen the Credi-
bitity of Government Witnesses and
tue Good Frith of the Prosecuticu.

Section 2255 provides that:

"The senteucing court shall i.ot be
required to entartain a secoird cr succes-
sive motion for similar relief o behalf
of the same prisoner."

Sanders v. Uaited Stetes, 373 U.S. 1 (19563}, th~

“upreme Court discusazsd at leagth the discretior whish 722

-— M.

A |

avove-qucted langunge gives the couxts to deorr zapetitive

ai: veratious applications for relizf uvnder tha siatuto. In
suvstance, the Supre Court there set Zfowth twd standzwds
to guide thz discration of the Couvi in moking a deterniya-

tior: whather to eatertain the motlni, diszr~red uader ¢b-

headings A and B iInfra.

-34-



A, The Tnstoat Motion is Tra2mised og
the Same Greound Previously lizer
and Determined On the Merits in Prior
Apnlications,

The Suprers Court in Sanders said that:

"Controlling weight may be given to
denial of & prior apnlicetion Loz
. « 82255 relief only if (1) the
ame ground praser-ted in the csubse-
quei.t application was determined
dversely to the applicact on the
vicr application, (2) the prior
determination was oa the mexrits, and
{3) the ends of justice would not be
served by rcecaing the merits of the
subsequent application.” 372 7.S.
at 15, '

)

First, the lnctant rotion is baced ¢ tha same

grournd urged in petitioner's first Section

denied by Judge Dyai. on December 1&, 265Z; In his secormd

Section 2255 moticn, denied by Judge Zoufmon on Sune

4

19535 and in his third such motiorn, “Z=z:iiecd Ly Juige Kavfman
on June 20, 1056, ﬁach of thiose motions, together with the
present one, s2ts forth as Ya sufficient legal brsis for
granting the relief sowvght" tho charge that the Covernmort

|

koowingly used perjuved testimony in deprivation of

cititioner's due process rights, Sanders v. United St-tes,

g — . e
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senra at 16; eee Price v. Johasitca, 33% U.S. 277, 288-5¢

Nor is it a suificient answer to say thet the
present application is predicated on thz clicged Zalsity
of the testimony of a witness not previously attachked (lizrry

. .

Gold). Factuallv this is not so because th2 motion atncks
ti.c tesiimony of three Government witaesses, David ans etk
Greenglass and Rerry Gold, sz2e pages 27-29 supr:, & go2iftior

wiich has been urged twice bafore as to David Greanglzus

and cnc2 before az to Ruth Greenglass, Sez pagss 12-2%

b

supra. More cpecificnily, the moilcn attackz tin tesiins

cencerning the meetings of these three witrsses oo June
3, 1245, and in that respect is the sare moiion in new drecs
that Judge Yeufman denicd om June §, 1953.

Hor should nmetitioner legaily b2 permitted to owdin
three separate moiions claiming that the Govaromant ln~si
used perjured testimony simply by attacking the #estimeny ol
three witnesses separately, See the discﬁssicné nfra

concerning the ends of justice and abuse of Section ZZZ5,

~36-
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neconn, each of petitioner's Scetion 2235 motioms
wer2 cdeniled Yon th: merits' a2z defined by the Supuowe JIuzt
in Sandexrs, 373 U.S., at 16. While it is true, as metifioner
alleges, that no factuzl hearings were held cm his pricr
motlisons, this is only because in each instarce it wan 214

that, assuming the truth of cach factuczl allegation piraded
In the cnplication, the ticn ond tne files and socecos
cenclus titled to no relief rherounc:r,

;vely shouad h2 was er

Thivid, the “ends of justice” weuld not be serv: i

.

ne

q

» peiritting & redetermination of sam

“[Tlie burden is oz =he anplicant to

chow that, sirhough the ground of tie
new anpl—c tiocn was ceterrined againiil
him on the merits of a prior apylication, o

the cuds of justice wculd be VL;vec by

2 redztermination of the groumd," 27

U.S. at 17.

Petitioner purnorts to mesc: tils buuden (n p&I2s
29-35 of hieg "Pcints and Authorities” in suzport of thna
petition. In esseuce, he alleges that nhis charges arz ro
serious that they fairly shout £or an ciplanation con e
part of the Government. Judge Kaufman had a few words to
say about this tactic vhen he denied petiticner's third and
fourth notions und2yx 3cction 2255 in 956, =hich Loar

rcepeating heie:

~37-~
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"Ihe cose with vhich the p:z
21 ansocinzed with e rre
fuce ¢ a clear recci? uvhich pLovcs tle
contrary is truly startling., A4As wa
recently said of another prisoner who
nngagcd the courts endlescsiy with merit-
iless petitiens, '"He is smart, shreved,
and resourceful.” Thus he Lnonv how to
riake cherges so wild . . . as te indice

a concern for their rzfutation chat cther-
wise he wo:ld no: comaand.' United Ctates
v. Tromaglin, 2 Cir. 1956, 234 F.2d 4§&9.

“From petitioner's unfouncded attacks
~gainst the men who conducted the prcsecu-
t:ion of his case, it is obwvious that he
believes in the broan ide attacli, painting
wwith broad stroke and recklessly mals gning,
all who pavu~c‘vated in t1e process of
h:lnglnw iiin to justice.' 142 . Supn, at

Jdlw

'J

In aifirming, the Couri of Appeals clsc uuve""d o the ohave:

.

of "serious and sensaticnal character" whicl: vpon exami:alion

" AR 291
S. 204 T.2n 2% 521,

proved to be ‘utterly groundie
Additional zonsiderai’ons Aictats tict thls Corxi

not entcltalu che motion. This aﬁ&ack comes vver 15 yaizs

after petiticner's triai. Az the Zourt of Appeals obsz2rrad

-

in 1883

b

a thls very case:

nl“'-r'n-.-
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"{v ommally it is quita cezdemic to

©allt 0¥ a new trial ten or fifteen yrars i
" o’ter the event; in most cases to direct _ i
cne after such an interval is in practical 7.
result to order a release {rom furthez .
punishment, although the defendant does - '?

1ot evon contend he is entitled to that
relief from the courts.' 314 F.2d at
=25,

e e i

= Apak

i

Morzover, as appears frcm the Government's afifidavit in
opuositisn to the instant motion, the so-calied ''fnz:za"
acduced In support thereof weie in large part knovn at tin

tim: of the trial, and each and every one of them wware

Av Aailew

pubiicly lnown at the time petitioner made hls fnirsd
Soetion 2255 rotion in May of 1956, Tlus:
"Litigation is endlecs if it mny be
indefinitely continued by the asoegbeu ) .
afterthou;ats of ablz coun>e1 :
Lathem v, Crouse, 347 F.Za 35, 35C ) .
(10th Cir. 1665).

ticati i his case, wizn it already »;%

accocged to petitioner more judicial attentiorn than in sny

-

kaoun case, rcr in view of 'the proctical domunds of canoe
> P

crowied dockets®

"Holding evidentiary hearings in cascs

where no substeniial veascn has been

advanced for holding one interfeves

with the eifective disposition of )

..
3

eritorions anpiicaticns . . . .

~39-
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I'nited States ex yel Hicks v, Fiv, )
30 F. Supp. S47, 947 (S.D.W.Y. 50643,

B. The Instant Motion Constitutes An
Lbuse of Section 2255

Ewin wove petiticlex not urging the sace ground

herein as in his piior motions, Section 2255 empounrs

3

Courwt Ze deeline to entartain the moticn on the benis

it is abusive, Sarders v. Urnited States, 373 U.S. 1,
LSRN0 TN

“Nothing in th~ traditions of habeas
~0rpus requives the fzaderal counnis in
tolercte noedless piecemeal litiipatica.
¢7 to sptertain collateral srocczdings
whose only npurpose to vex, harass,
or deliay,'" 1d. at

fod jde fout
COU &

In Senders, sunia, at 18, the2 Supremn Courc hel

thir principls would bz applicable

"if a prisoner deliberately wiikiolds

one o twe grounds for fedoral collareral
relief at the time of filing his first
applicacion, in the hone of being granted
two henrings wratler than onz cor for some

cther cuch reascn « o . W ’

Cee also Haith v, linited States, 221 F. Supp. 379, 381

(Z.D. Pa. 1963).

~4,0~

11




?

Tven at the time of trizl, when Sobell's vatainod

- 3
S

comsel rielil ~rately chose ncl Lo cross examine Lar:sy £,
the following facts, alleged in support of the in:Tant
petition , were publicly avail~ble:

(1) Gold testified before this Couri cn iisvember

17, 1950 in United States v. Brothman (S.D.F,Y., C. 132-200)

thzt he had lied before a 1947 federal srand jury;
{2) Gold testified on Nowamber 17 end 23, 1850 in

Un:t2d States v. Brotoman that he had lied %o Ercihmen siont

2 fictitious wife ond {win children;

L)

{3) That fu ccanection with Gold's senierains In

-t

by

Priiadelphia on Decembar 7, 1950, a p:vchla“r: cxminstion

wasz made of larry (old;

senfence from May o December, 1S50; and

(5) 4&n examinacion of Governmant Exiibit 1§ shrwa

—

* Judge Irving R. Kaufman also presidcd et the Rrothr™n
trial,

)

% United States w, G (E.D, Ya. Cr. 1576%)., 1In
closing the psychiat exanlnatfon, Judge James 2.
i m

ic
McGranery added ‘vou need have no feay as ©o his menial
situation."

AN
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s v:rianne.in dates on front and bocl ag& cortainm no
. P.T. Iritials or date of receint,

Defense counsel also knew the danger oif a vigorous
crocs ernimination of Gold, for that strategy had tnzuceccoss-

fully baun adopted in United Statec v, Broihnon, £-ora.

The remaining "’acts" on vhich the irstant motinm is
) piredicated became publicly available as follcows, i not
bafore:
- e - (1) ¥uchs description of Gold, with the public: iu

in day, 1951 of F.B. I. Director J, Edguar lionver's ariicie
"2 Crime of the Cﬁntury" in the Readers Dicast;

(2) Tthat Gold 2nd Greenglass ere incer:era ca
togather in tie "Tcaubs' prior to trial was specif!
allcgec ia the Roscnberg Petit ién? Noﬁcmber Z%, 1952, ». 7.
) ~. in vhich Sobeil joined;

{3) 7That the Governmznt had in its poussession =
phiotostat ol the September 19, 1945 Hotel Eilton registvatlics

caxd of Cold was revealed in "The udgment cof Julins and

n 1955; and

| Sl

thel Rosenbeig” bty John Wexley, publiriied
(&) That Gold's pre-trial sztatements Lo his
atterneys did not contain 211 the details of the Jiae 2.

1945 meexrings that he “-stified to at w2 ty al bicanm . lnows

~42-
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on April éé, 1956 with the publication of a report thereon
furnished by John llamilton, Gold's lawyer, at Senate.Internal
Security Subcommittee Hearings on the Scope of Soviet Activity
in the United States, 84th Cong., 2d Sess., Par? 20, pp. 1084-
35 (April 26, 1956).

Not only were all'these facts pubicly .vailable
over ten years ago, but they were drawn together in a book,
"The Judgment of Julius and Ethel Dosenberg", by John Wexley
published by Cameron and Kahn, New York, in 1955, which can
best be described as a extensive brief in support of the ‘
instant motion.* That Sobell's counsel Qere awvare of this
book is showun by the acknowledgment to Benjamin Dreyfus in
the forefront thereof -- the same Benjamin Dreyfus who
represented Sobell both in the May, 1956 motions under Section
2255 and in the drafting of the present motion. It is also
shown by the boolk of Malcolm Sharp, who appeared for .
Rosenbergs in their June, 1953 motion and now appears for

petitioner, 'Was Justice Done'', Monthly Review Press, 19585,

* The bool;, like tne present motion, contends that the June
3, 1945 Gold — Greenglass meetings never occurred and

- that the Hctel Hilton registration card is a contrived
document, See the Government's affidavit in opposition to
the motion,

~43-



which devoted an Appendix to the Wexley book. 1In fact, the
May, 195C€ motion was itself predicated on a point raised in
Wexley's 1955 book, i.e., tnat thz prosecution knowingly used
the perjured testimony of James S. Huggins.

Thus a theory which apparently even petiticner
apparently thought insubstantial in 1955 and 1036 has now
been elevated to a new mofion under Section 2255.

it is evident from the foregoing that the instant
motion is an abuse of Section 2255, The facts known at time
of trial plus the opportunity thnereat to cross examine and
demand aﬁy inconsistent pre-trial statements of Gold showv
that Gold's credibility, if it was to be challenged to all,
should have been tested at trial, In any event, the delibér-a
ate withholding of the present theory of relief at the time
of the 1956 motion should bar this present motion.

In determining whether the motion is abusive,
consideration should also be given to methodology of’the
motion, Once again, as in 1956 and before, petitioner,
represented by three of the same counsel, seeks to ''tag
all associatéd with the prosecution in the face of a clear

record which proves the contrary". 142 F. Sunp. at 532.

A
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¥or c.ample, they asit this Court to conclude on the
basis of a letter from the Department of Justiece !
{(Exhibit A to the Petition) stating that the ¢iiginal

June 3, 1945 Hilton registration card was ret: aed

to the hotel on August &, 1951, that such a cazd
never existed but was manufactured by th2 Govzrin-

ment, They also ask this Court to conclude that

- petitioner's trial couasel were disabled from

effectively defending him upon the bacis of a public
declaration of thosz same trial ccunsel that the

trial Ywas fairly conducted" (Petition, p. 19). -
Judge Kaufman's admonition to three of Sobell's

present counsel in 1956 of theix duty as officers

of the court 'to insure that this great writ shall

not be stripped of its deep meaning through a
corirosive process caused by repeated abuses of its
processes,' 142 F. Supp. at 531, appareatly fell

on deaf ears.

~45-



PCINT II

Sobell's Petitlion Does MNot Raise
Any JIessue of ract Whi-h Warrants
a Hearing on his Alleration of

Knowing Use of False &.:d Perjured
Evidence, Suppression ¢of Evidence

-and Misrepresentations to the Ccurt.

The instant petition is best characterized

by the following description zet forth in Uni_.ed States

v. Kyle, 171 F. Supp. 337, 340 (3.D.N.Y.), afi'd, 266

" F.2d 670 (2d Cir.), cert. denied, 361 U.S. 870 (1959):

"It is plain that the defendant sceils a
retrial o matters e:xxlored at the original
trial of iihls action and cn appeal. He
embellishes his plea by violent attacks
upon the prosecutor, a tiueworn aevice
usually resorted to in extremis. The
papers abound with broad charces that the
prosecutor wilfully suppressed evidonce,
wilfully introduced false and misleuiing
testimony, wilfully participated in causing’
a witness to testify falsely and wilfully
made misrepresentations to the Court.’

That this Court is not reguired to accept as true

these broad conclusionary charges of fraud is by now

hornbook law. Sanders v. United States, 373 U.S. 1, 4,

19 (1963); United States v. Rosenberg, 200 F.2d 666, 668

(2d Cir. 1952), cert. denied, 345 U.S. ©65 (1553); United

States v. Mathison, 256 F.2d 803, 805 (7th Cir.), cert.

- 45 -
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dznied, 358 U.S. 857 (1958); Taylor v. United States,
229 F.2d 826, 833 (8th Cir.), cert. denied, 351 U.S.

086 (1955); United States v. Piscictta, 129 F.ed 603,

606 (24 Cir. 1952); United Stat~s v. Sturm, 180 F.2d

413, 414 (7th cir.), cert. denied, 339 U.S. 986 (1950);

United States v. Brilliant, 172 F. Supp. 712, 713
(E.D.N.Y. 1959), aff'd, 274 F.2d 618 (24 Cir.), cert.
denled, 363 U.S. 806 (1960):%

Section 2255 is in eésence a civii remedy.

"Rule 9(b) of the Rules of Civil Procedure,
28 U.S.C.A. requires ‘particularity' in
averments as to *'fraud.' To procure a
judgment by known use of perjury is a
fraud against the opposing perty. Hence,
the rule would require this appellant

to set forth facts sufficlent to inform
the Government as to what he relies upcn
to establish this 'fraud' agiinst him."
Taylor v. United States, supra at 833.

*  See also United States v. Bradford, 238 F.2d 395,
397 (28 cir. 1956), cert. denied, 352 U.S. 1002 (1957);
Martinez v. United States, 4% F.2d 375, 375 (10th
Cir. 1065); Unit=d States v. 0'NM-lley, 311 +.2d 788,

789 (6th Cir. 1953); hammond V. Lnited Statzs, 309

F.2d 935, 936 (4th Cir. 1962); VWilkinos v. United States,
258 F.2d 416, 417 (D.C. 01r.§, cert. denied, 357

U.S. 942 (1958); United States ex rel Swasgerty v.
Knoch, 245 F.2d 22G, 230 (7th Cir. 1957); ualker v.
United States, 218 F.2d 80, 81 (7th Ccir. 1955).

- 47 -
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While the reguirement of specification has
scmetimes been relaxed in the case ¢f pro s¢ practiticners,
on che ground that:

“we cannot impose on them the sa.e high
standards of the legal art which we might
place on the members of the legal prolession,”*

no relaxation 1s called for-by the présent petition, wheré
Sobell is represented by six attorneys.

The present petition abounds in "vzgue conclusional
charges cf fraud and collusion,” with nc "specific facts"
but merely "unsupported assertions.” Divis v. United
States, 311 F.2d 495, 496 (7th Cir.), cc . denied, 374
U.5. 8456 (1963). Sobell has produced:

" . . . neither affidavits nor statements

from witnesses or others, nor has he suggested
that he could produce evid~once ~f any kind
which migh! apport his ba. > as:..rticn that
the testimciyy was perjured and tiat the
government prosecutors were aware thereof

and coerced the giving of such testimony . . . .
[His] bare assertion . . . with nothing ’
more 1is & mere ipse dixit and does not

entitle such a party tc a bearing under
§2255.7 D . v, United Stvves, .55 @ 2d

544, 5i&:5 (77 Cir. 1950).

The allegations of fraud are not “substantiated

by allegations of fact with scme probability of verity,”

¥ Price v. Johnston, 334 U.S. 266, 252 (1948).
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O'Malliey v. United States, 285 F.2d 733, 735 (Gth Cir. 1951):

li2lcone v. United States, 209G F.24 254, 256 (6th Cir.),

cert. denied, 371 U.S. 863 (1¢62), but are purely a "matter

of speculation.” United States ex rel Darcy v, Handy, 351

- U.S. hsh, 462 (1956).

The sparse allegations of fact allezed in the

3

petition ‘are patently based on hearsay infcrmation, whiZ!

"does not qualify as proper evidentiary material to support

_a petition under §2255 . . . and could not be used at a

hearing.” United States v. D'Ercole, F.2d (24

Cir., May 19, 1966); United States v. Pi-:lotta, 199 F.2d

603, 607 (2d Cir. 1952); United States v. Orlando, 327 F.2d

185, 189 (6th Cir.), cert. denied. 379 U.S. 825 (1¢64);-

Green v. United States,158 F. Supp. 804, 80o-10 (D. Mass.j{
aff'd, 256 F.2d 483 (ist cir.), 9553; dcried, 358 U.S..
854 (1958). | |

The petitioner has the burden of showing not only
that material perjured testimony was used to convict him
but that it was knoviagly and inteniion&’ly u.ed by the
prosecution in order to do so. This burden is not met
by vointing out trivial inconsistencies in the evidence.

United States v. Spadafora, 200 F.2d 140, 142-43 (7th Cir.

1952); Enzor v. United States, 296 F.2d 62, 63 (5th Cir. 1963),

= b9 -




@ o

~

RLK: km

114668

cert. denied, 369 U.S. 854 (1962); United Stztes v.

Schultz, 285 F.2d 753, 755 (7th Cir. 1961); Wilkins v.

United States, 262 F.2d 226, 227 (D.C. Cir.), cert. denied,

352 U.S. 1002 (195G); Boisen v. United States, 181 F.Supp

349, 351 (5.D.N.Y. 1960).
If, despite the lack of evidentiary foundation, the
"facts" concerning Harry Geld alleged in the petition be

accepted as true, they at most show that he changed his

testimony in some respects between his arrest and the tr#.

"Obviously this in itselfl dces n~% warrant

a charge of fraud" Price v. Joh Zcn, 334

U.S. 266, 290-91 (19L87).

Certainly these inconsistencies afford no basis-
for a finding either of perjury or of knowing use thereof.

fze Burns v. United States, 321 F.2¢ 893 3¢5-07 (8th Cir.),

cert. denied, 375 U.S. ©59 (1963); Applic:ticn of Landeros,

154 F.Supp. 183, 198 (DN.J. 1957).

When similar discrepancles by David Greenglass in
his pre-trial statements to his attqrnéyr wer = .made the
basis of a Section 2255 motion charging L.aowing use of his
perjured testimony, Judge Kaufman in hils oral opinion of

June 8, 1953 stated:

- 50 -



"I do not accept the conclusion that
perjury has been committed, but aside
from that, even if I were to draw such
conclusion from the alleged facts . . .
no element of proof offered supports the
allegation that the Government knowingly
used perjurious testimony.” Transcript,
June 8, 1953, p. 132. ‘

lMoreover, these discrepancles at most raise 2

question of credibility which could have been pursued at

the trial by cross-examination of Harry Geold. See United

States v. Abbinanti, 338 F.?d 331, 332 (2d Cir. 1964);

fcGuinn v. United States, 239 F.2d 44G, 451 (D.C. Cir. 1950),

cert. denied , 353 U.S. 942 (1957); Uni 1 States v. Edvards.

152 F. Supp. 179, 183 (D.D.C. 1957), af:‘'d, 256 F.2d 707

{D.C. Cir.), cert. denied, 358 U.3. 847 (1u58).

"[1]t is apparent from the face of the
record that the petitioner merei: seeks

by his Section 2255 petition to . :litigate
the credibility of the witnesser "

Hill v. United States, 236 F. Su..p. 155,
159 (E.D. Tenn. 19647.

Having made a deliberate choice ot to cross-

-

examine Gold, Sobell "cannot now by way - motion under
- §2255 assert a defense which was available but not presented

at the trial." United States v. Branch, 261 F.2d 530, 533

(2d cir. 1958), cert. denied, 359 U.S. 993 (1959); see

- 51 -
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United States v. Smith, 306 F.2d 457, 458 (28 Cir. 1962).

Had he chosen to cross-examine Gold, Sobell could
have laid the foundation for a demand for examination of
any pre-trial statements of Gold containing inconsistencies
with his trial testimony, as was done 1in the case of the
wiltness Elitcher. Judge Kaufman turned cver to the defense
three statements given by‘Elitcher to the F.,B.I. and his
grand jury testimony; See Record, pp. 516-17, 600—02; Had
a similar cross-examination of Gold been undertaken, there
is thﬁs'every reason to believe Judge Kaufman would have
made Gold's pre-trial statements available as well.

Moregver, even if a demand had beén made for Gold's pre-

. trial statements and denied by the trial court, that would

not be the type of error which could be corrected by a

motion under Section 2255, United States v. Angelet,

255 F.2d 383, 384 (24 cir. 1958); Boisen . United States,

181 F. Supp. 349, 350 (S.D.N.Y. 1960). Uhere no demand at
all was made, a fortiori petitioner's claim is lacking in

substance,.*

* Since petitioner's allegations are woefully insuffi-
cient to require a hearing, his requests (1) for
release on bail or production at the hearing, (2) for
authority to take Gold's deposition, and (3) for all
pre-trial statements of Gold and the Greenglasses ang
the confession of PFuchs, must also be denied. It is
apparent from the record that demands (2) and (3) above
are "no more than a2 fishing attempt." Smith v. United
States, 252 F.2d 369, 371-72 (5th Cir.7], cert. denied,
357 U.S. 939 (195G).

- 52 -
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e Hotel Hilton Registration Card

Petitioner's brazen allegaticn of the manufactur
of the Hotel Hilton registration card is again the bare
statement of & conclusion. The fact that the card bears

a different date on front and back, if it proves anything,

‘proves its genuineness. Even those with the rrame of mird

to accuse the F.B.I. of dishonesty doc not accuse it of bLoing
completely incompetent, which it would have to be if it

made the idiotic mistake of placing inconsistent dates on

a card it allegedly manufactured.4Moreover, it would be
unreasonable to assume that the F.B,I. and the prosecution
vould have jeopardized the entire case by manufécturing
such an insignificant item of evidence. Hor does the

absence of inltials and date of receipt on the photestat

(which is Government Exhibit 16) signify anything. In any
event, these are matters which counsei cou- i nhave expl&red
at the trial. The face and reverse side of the card weres
erhibited and read out in open court (R. 19252).

Nor is anything sinister indicated .y the fact fhat
two registration cards, obtained by the F.B.I. on different
dates, were handled in a different maﬁner. And the letter

from the Justice Department showing that the original regi-

stration aard was roknrned to the hetel, favr from showing

- 53 -



manufacture of evideance, shows precisely the opposite.

is perhaps unnecessary to note that the original of

It

Government Exhibit 16 (i.e., the photostat introduced at

the trial) has been preserved tc this day.*

¥ The Government certainly could not have anticipateu

that any signilicance would be attached te the
original card when (1) no objection was offercd to
the introduction of the photoctat, (2) Rosenberzs'
counsel stated "I am certainly nct going to insist
on strict technical testimony”, (3) at the same
time the registration card was offered, Rosenbergs'
counsel made a specific request to look at bank
records which the Government propssed to offer in
evidence, and (4) Rosenbergs' counsel stated in his
summation that Gold had told "the absolute truth ¥
(R. 1258-59, 2215). 1Irecaically, had petiticner
nct so long delayed the brinsing of his present
motlion, the original of one and perhaps both of
the reglistration cards would have been available.

- 54 -
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Sobell's Claim Tiat His Two Retained
Counsel Did Hot Provide "Effective
Representation" at the Trial is
Clearly Frivolous. ’

No longer content to tar merely the prosecution,

petitioner turns his attack on his own retained trial
counsel as well, claiming their conduct "rendered the
trial offensive to common and-fundamental ideas of
fairness and right, and resulted in reducing the trial
tec a sham." (Petition, pp. 18-1G.)

Sobell was represented at trial and on appezl
by Harcld M. Phillips and Edward Kuntz. The gquality of
the represenéation provided has been considered before,
Thus, the Court of Appeals in affirming the Jjudgment of
cenviction, observed "the record shows tr 't defendants®
counsel were singularly aétnte and consc . .atious.”

165 F.2d at 596 n.G. Judge Ryan, in denying Sobell's

first Section 2255 motion, stated: "The “rial record

reveals a defense intelligently conducte:: by able counsel
of petitioners' oun choice and selection.” 108 F. Supp at

800. And Judge Kaulman, who presided over the trial and

was therefore in unique position to kncu, stated:
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"[The] verdict was returned at the end

of an exhaustive trial, at which Sobellfs
two extremely able attorneys and the ablc
lavyers of his co-defendants. Julius

and Ethel Rosenberg, skillfully but
vainly tried to stem the avalanche of
evidence against them." 142 F. Supp.

at 517.

In substance, the peﬁition alleges -in conclnslonal

formn that the trial was conducted in an “atmosphere of

terror deliburately induced by tne Govermment™ which disabled

defenqe counsel from conducting an effective defense,

Certain trial otralr;y is sinzied out {for criticism,

ncluding the decis’on not to cross exanlqe Harry Gold.
Petitioncr does not even begin to meet his burden
of showing that "the purportcd representation by counsel
was such as to make the trial a farce and a mockery of

justice.” United States v. Wight, 176 F.2d 376, 37¢

(2d Cir. 1G49) see United States v. Gare.

o,

32& F.2d

795, 756 (24 Cir. 1963); Unlted States v,

Sonzalez, 321

F.2d 638, 639 (24 Cir. 1963); Mitchell v.

United States,

259 F.2d 787, 783 (D.C. Cir.), cert. der
850 (1958).

To Justify his claim for rc

4, 358 U.S.

tef, petitioner

must demonstrate "a total failure to present the cause of

the accused in any fundamental respect.”

Garguilo, supra ab 796.

- 56 -
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This burden is nct met by "merely complaining cf
alleged tactical errors or mistakes in strategy." Id.st

797; see United States v. Gonzalez, supra at 639; United

States v. Duhare, 26¢ F.2d 113, 115 (2d Cir. 1959);

Mitehell v. United States,supra at 793; Frend v. United

- ' States, 301 F.2d 102, 103 (10th Cir. 1962).
- Ilorecver, before he is entitlea to a hearin<,

petitlen~r "muzs stote with particularity sufficient facts

to cunstitute a ground of relicf."™ Gordea v. United States,

T - 216 F.24 4¢5, 408 (Th Cir. 1084). Hotion papers containing
"merely concluéory cllegations of innocence and miscarriage
of justice" wiil nrt suffice. Unita2cg States v. g}gggégggy
199 F.2d4 603, 606 (24 Cir. 1972). The allscatlons on ‘
pages 18 and.19 of the petition are plainly insubstantial

under the above authorities. See also O'lMalley v. United

States, 285 F.2d 733, 735 (6th. Cir. 1961 United States

v. Trumblay, 256 F.2d 615, 617 (7th Cir. i¢533), cert. deniel,

358 U.S. 947 (1959); Green v. United Stales, 256 F.2d 483,

485 (ist Cir.), cert. denied, 358 uU.S. €' (1958).

Nor 1s this the first time Sot -1 has raised a
claim concerning the "atmosphere" in whici the trial was
conducted. In his flrsé Section 2255 moticn he joined

with the Rosenbergs in claiming the trial ztmosphere of
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prejudice and hostility resulting from pre-trial news-
paper publicity and other mass media precluded the
selection of an impartial jury. See 108 F. Supp. at

800 n.1. ¥hen confronted with the obvious answer --

if this is so why didn‘t you seek a continuance or a
change of venue or at least make a complaint at the
trial? -~ +the answer in the reply pepers was that
councel were unaware of such publicity. See 108 F. Surp.
at 862 & n.7T. Now, with no supporting evidence, petitioner
would have thls Court conciude precisely'the contféry ari
further, that their awareness>significantly *nfluenced

theilr conduct ot {h» trial.

Conclusi~q
Petitloner s motion under 28 U.S.C. §2255 should

be denled in its entirety.

Respectfully suwitted,

ROBERT M. NORGFY?HAU,

United States Av'.orney for the

Southern Distric: of New York,

Attorney for th~ Uaited States
of Am.-~ica.

ROBERT L. KING
STEPHEN F., WILLIAMS,
Assistant United Itates Attornev

Of Counsel.
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CWLICD STATES DISTRICT COURT : ' 3
SOUTYERN DISTRICT OF NEW YORK . R
---------------------------------- x
I"PTCH SOBELL, : 66 Civ. 1375 .
Petitioner, GOVERNMENT '3 :
AFFIDAVIT Ti -
-y- : OPPOSITION 2 i
MOTION UNDI™ i
TINITSD S3TATES OF AMERICA, : §2255 :
" Respondent. )
................................. b
- _ STATE OF NZW YCRK ) - >
COUT 'Y OF NEW YORK T sS8.: -
¢ . SOUL. RN DISTIRICT OF NEW YCRK )
{ : ‘ l
4 ROBERT L. KING, being duly sworn deposes ..
3 - 2
: and cays: ‘f’
i H
k- 1. I am an Assistant United States Attorncy :
s o i -
‘g R " in the office of Robert M. Morgenthau, United State=z ; -
i
1 Attorney for the Southern District of New York. I om ° 3 : -
i : o { .
! g S in charge of the above-captioned proceeding for the B ; :
i § e - Unit~d States of America. i .
'3 R E
f i - . .. ... 2.1 make this affidavit in opposition to f
i . 3
} i the wotion of Morton Sobell, returnable July 25, 1966, i
; ; putsuaﬁt to 28 U.S.C. §2255 te vacate and set aside
P nis sentence and judgment of conviction in United Frat-s
R I - v. T :lius Rosenberg et al, S.D.N.Y., C. 134-245. : }
g ot D 3. The record foots znl the grernds rf ti g .
§ - .Govcfrr;nent's oprosition to the :“)Cioi; are set Jorth *
. -
% SEe T ia L2 Gorrnment's accompanyirg Mo—~randum of Law
and w11 rot be here repeated. This affidavit'is -
R subnitted -to show that matters set f£orth in the peti~ion ‘
2. ’ - oL - . . o e t - . -
- s = ,‘ /00’_37’3?"233 )
| * “ 3;,;_ J e . N
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were publicly known in 1951 at the time of the trial : 'y
of this case and that all matters set forth therein 3 - i

w2re publicly known at the time petitioner brought kis

third Section 2255 motion in May, 1956. f;:

The Government contends that the ends of : ‘

justice would not be served should this Court entert-in ;";

. :;etitv'.oner's motion and that the motim;x is an abuse -I . B ~,
- Section 2255, - ) o ‘
e - ) 4. The case of United Stat2s v. Abraham Brotharm - ‘

et #:., S.D.N.Y.,C. 133-106, was tried in this Court on

iy v
' s
¥
N

.

R Noverder 10-22, 1950, before Honorable Irving F. Ravfmen %
, and a jury. The indictment charged in two counts that : -
. (1) Brothman and his co-defendant Miriam Moskowitz ; .
o a - conspired to obstruct justice, in violation of 18 U.I.C. g =
“;;f;' o 88 (1946 ed.), and (2) Brothman influenced Harry C~1d i- .
‘ oo in his testimony before a federal! gremd jury, in vi i:.-- g :
O ©  tion cf 18 U,S.C. §241 (1946 ed.). Trial Transcript H
. (nercinafter "Tr.'"), pp. 65-69. ; )
5. Admitted in evidence as Gevernment's Ezalbit !
P 6 at zhe trial was a written and rigned statement of '
! Jarrr Gold ro tlhe FBI, dated May 29, 1247 (Ir. 199) )
: Taezcaing this statement, Gold tnutiliad: ;
ST .o Q@ Wos it true or frisc oS {« .- =
: . oo indizsted in your statemect, . Ca -
. : *xhitit 6, that in Oc-ober, 1540, i
; LT T e 7ou were §-~trodvzed €5 & roit by P
. . the n~me of John Golish, -- . T , -
e e e v e .  G«0-l-y-s-h or C-o-1l-i-s-hl A. . - -
o Soe ) That vas a lie. .
; LT " ’ . SR { -4
S . 2w . k
v"‘f“ e T - ;'7' - . ;- i -‘:_:-\
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oL T © seciiom.'? -

... .77 took place. It was a lie.

false that such an introde:tion biad been -
. made by one Cartar Heodless? .

YA That was a lie. 8

“'Q Was it true or false that such an
introduction had taken place at a meeting
-of the American Chemical Society at the
Franklin Institute in Philadelphia,
Pennsylvania? A That was false. It
never occurred.

TG e ekl
'

'} Was it true or false that after tha:
weeting, this Golish or Golush and you
went to a restaurant on Broad Street and L
remained there until 2:30 a.m.? . . e

A That was a lie. That event never
took place.

-

JPTTR NORY R et
h§
¢
¥
4
\
\

"'Q Was it true or false that on such -
an occasion Golish or Golush wmade the .
following propositicn to you, that you .
were to telephone Abe Brothrman, a chnomical
engineer in New York City, and make an
appointment to see him and you were to
discuss two chemical processes with hinm
and to obtain blueprints frcm him which
vou were to evaluate against the chemnical
soundness of the processes?

e e L

YA That whole business was a lie.

. "Q Was it true or false th-~t as a
: ’ result of this meeting with “niush you -
P telephoned to Brothmen in New York City : - :

and made an appointment to see him atout
two w2eks after October 19407 A That never

"Q 1s it true or fal~2, .» you say in
this statement, Exhibir 6, 'T saw Brothman
the first time in Novm¥izrx, 3340, and ob-

* taincd the blueprints. Th.: me:ting was
in the evening and tonk plsce iu New Yorit
City in a restaurant in the countown

T . Wi e, (iR SRR Y
\

A That was a lie.

. .. first time did wou meet B.othmr:? A T mt
LT Abe snmewheres between Six:=h aud Seventh - . .
TR e Avenu2s, somewheres in the uigh 20'z, im L HRR R

A his car on the night of §-n-cobar 2@, 1961. - . -

P . [ - e c e ey s - N Ve s - -

"Q InA.*.ruth amd in fao:l'ﬂ wh=n for the . i . - 4 ‘
f .

PO
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1

i "Q Was it as a result of your .
fg conversation with Abe Brothman, which

i g you have testified, that you made these

: false statements in Government's Exhibit
3 62
3

"‘ I % A Yes.

: "Q ‘Was that the only reason for the maki~gz
of the false statements? A That was th-
only reason for making the statements thcl:
I made” (Tr., November 17, 1950, pp. 642-

! i 45) i

1 -

: 6. Later on the same day, November 17, 1.2,
1 -—

i G0l< testified:

3 "Q Tid you tell the [1947 {-eral]

3 grand jury in substance th2 gzome sort
1 of a false story as is deccribad in -
3 - i Government's Exhibit 6?7 A Yes, T did.

* & % -

s "Q More particularly, did you tell

i the grand jury the szme sort cf a false

i ) story as you told to Arents Shannon and

: O'Brien as is contained in Government's

3 Exhibit 6, regarding th2 tize and cir-

; cumstances under whisl: you and Brothwan

g first met? A Yes, I ¢id." (Tr. 6{1-27;

R .. 1. Cold also testifie about what he hac .
;_ tol¢ 3rothman about his marital status:
’ : 3 i ."Q Did you say anything at that time
: tc Abe about your persci.al, your marital
‘ - Co status? SN

i : - B

[ 3 ’ "A I told Abe tha: I wos married and

: z - had a wife and two children, trins.

! -

S B - " "Q Wrs that true? ‘A That wat ~ lie.™

i SANTNY e e T L - (Tr., Hcvember 15, 1950, ¢ S0€3.) U

R s 43
‘
'

)

okl ,
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’

ya bad t-an:\.?,

) a‘*ﬂ David to give to Brothman”

L RERSN g

4 1 told him [Brotlman)] that cont-ary
to the story which he had believed vp to -
th2 present moment on this night or a day
or two before Memorial Day of 1%47, contrary
to that story, that I actually hsd no wife
and two twin children, that I was a bachelor
&1 had always been cne." (Tr., November 17,
1430, p. 650.)

"f"ross-examination'] Q But when you
first met § e, you told kim about your
£ 2ily, didn t you" £ ©COn orders frc'.n
Szma - e

.
T g .
e R e

s Just azswer my Guestion. Did ycu -
tell hin about your family? A Yes, I did. o

"Q Did Sam tell you to tell him that- D .

e et S

- "8 Sam said, Tell him you kave a_ v1£e
d chiléren.

- "Q Did he give you tke ncmes of Essie
A Sam
1-7t the details to me. e .

I R K

©© “Q You also told him rather intimte . -

dezails zbout your two ncz 1d0n;1cal tums, }
Essie and ‘David, is that true e

A That vas on orders froa Sam, who sa id,h
Dress it op."  (Ir., November 20, 1750, . . _~
P- G21.) o - o T

- ¥"Q Did you not also tell details of
y'\ur wife and family, this fictitious wife
an? family, to the young lodies vho worked )

=2 Messrs, Quick? A I never soliaieersd . -
ary details. On occasion I would he zsked -~ 7 7 7 -
1 would have to k2zp up

P

a1 1 weuld answer,
¢t ls wed of lies in which X had bezone en- N ¢
T thed. L e el e

"'0 ﬂut );éu *old it to a great many peor
didn's you? a A g:ca: muy peorie kn.,u -
¢’ it. L LA

mece 1izs from 1966 on, un:ﬂ you ler.. the
ahe- Erothmar. Ascociates in 12483 33 that ~n-=m <
'zat is uot ex"‘"y ir
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"THE WITNESS: Here is the point. Over

a period of eleven years or rather -

the relationship with Abe was the only on=

of all the Americans I knew and who gave

me information for the Soviet Union, the

only one vhere it was permitted to doteri-rate,

and that they became aware of my true identily.

They all knew me by 8 name, Martin, Raymc~d,
any old thing. They didn't know where I X!ved,
they didn't know who I was. Some of them Tad
an idea I was a chemist. Abe was the onlr
case where this relationship had deterior..~ed
to the extent that when 1 came to work fcx Lim
and not until I came to work for him, I aslked
him, 'What do you think my true name is?'

And Lie szid 'Frank Kessler'. 1 said 'No,

it is Harry Gold'. By this zime I had be-
come so tangled up in this web of lies thzi:
it was easier to continue telling an occroiom=~
al one than to try and straighten th2 whc o
hidecus mwess out., It is a wonder steam

didn't come out of my ears at times =-~"

(Tr., November 20, 1950, pp. 830-31.)

“Q But if you and Abe Brothman had been
working tcgether for a common end, as you
told us, why did you not tell him then, 'iZbe
I am sorry, all this nonsense about havicy a
wife and children was pure fabricaticn'?
A Because there was so wmuch that had to
straightened out, that it was far easier
continue the fiction. The reason that I
told to give the fiction and to continue

b2
to
1:33

it

was that one sad experience in the past when
I had shown myself as a single man and the
person involved had not been vcry cooperzliv:,
he thought I was too unstable; so that was too
reason for the fiction - one of the reascus.”
{Tr., November 20, 1230, ¢. 836.)

2.
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8. Gold also testified at

'"When 1 was arrested or rather went into
voluntary custody, it was as if there was
a mountain in front of me. 1 fought
desperately for time for a week. Whea the
jig was up, 1 said 'Yes, I zm the man to
whom Klaus Fuchs gave the inforratiom or
atomic energy.' But I wasn't going to
squeal. I wasn't going to inform. I
was going to take the whole - I was
~ 7. simply going to gdmit what happened with
Fuchs., I was going to cover everything
Sam's identity, everything. I was just
going to adnit, go before the Judge, say,
'I am guilty,® and let happen what may. -
There was this mountain in fromt of me. - -

of the mountain came dcwn.” (Tr. November

17, 1950, p. 748)

- "{When the F, B. I. began to question
Gold in May, 1950] THE WITNESS: I acted
R exactly as I decided upon. First, I
-~ ...+ decided that since Fuchs had already dis-~
closed many of the facts' involving our
espionage zctivities, that I would confess
completely to my activities with Dr. Fuchs,
but that I would not reveal the names
of any of my Soviet swoeriors or anything -
-~ that 1 knew about thew, and I woald not

.7 7 7 1xeveil anything about any of my American

.contacts. In other words, I would, as they
-~ - say, take the rap myself." -

"1 decided that because 1 wanted to
spend as much time with my family as
possible and to keep theca in ignorance of
what I had done, that I wculd fight for -

7. time, and also I wanted as much time -3

* possile to complete t:e work in the learl
CT ~ Statiom, or to get it in as goo:! a slape

as pocsible. 2 of 2cotion

That was Ty cours
~ and I sturk .

to it

the Brothmin tri-1

about his conduct at the time of his arrest, ac follc:3:

u,

When I saw my brother, part of the mountair
came down. When I saw my fatler, the rest -
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"Q You had rcany r2asons then for
taking this course of action, UYas one
of the rezsons an effort to save your own
life? A Y=g, I cade full -- the very
first statecent that I cade to the FRI
was, 'Yes, I am the man who got infoization
on atocie erergy from Dr, Vlaus Fuchs,?

"Q Was that not only after you had
cenied being west of the Mississirpi, =
and they rul it to you that you had bzen
in Santa Fe; isn't that right?

-,

A That is correct.

"Q And it was only thon That you admiti:sd
your coupricity with Dr, Fusis? A iIr was
then, and I did it for a very good rzason,

The rzason was this: the evidence at

that tice was purely circucstaniial -- S
purely circumstantial -+ and I w23liz-ad

that I could jossibly fightthis thing, -~

'Q You mean lie your wzy out?

"A That is correct. I rcalized that
I could possibly fight this c¢hing, and 1
knew if I did that wy father and brother,
all of my boyhood friends, would rally
around re, all of the pecnle at the

Lzart Station, Dr, McMilran. "z, Bellct N
and Dr, Steiger, who trusted =ze and who 1
kad faith in we, would rally around re, i
but I knew that once the FEI bezan to :

probe into the hideous snar: that was @y . cs
life, once they pullad cnz tizerd, the

whole horrible siein wouid bLoorz untanzled

and inevitably ~- I krev that inevitably

I would be exposed, So I made rw choice

becauce I didn't want *hes: paoriz wio

would rally around e Lo be so torribly
Cisillusionad, '

"Q Ye~, but you d1d no% moka yooT
ctolre inncdiately, clilyor.” A I wale

“3 what hropened,

* % %

ot ol 30, L

b
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) "A I said, 'Yes I am the zan to i
whom Klaus Fuchs gave the information on !
P .. atomlc energy,' And I sat down in a Lo § .- -
chair in my hoce, and the FBI men gave :
- A _ me a cigarette and Iasked for ore minute . Ed ‘
o during which - - and they gave it to re ;
- : - = during vhich a thousand thirgs weut th.~ugh i

) ) oy oind, and 1 didn't even need that minut°
e - 7. to coce to the decision, .

s

<7t My pid you at first deny that you o s :
el .02 bad been west of the Mississippi? A L o o ETossilclv.s L s
: had denied that the week before, ‘

S *° "Q Begirning with the first tice ’ N
.~ -that the FEI spoke to you, &t that time - T ) ..
you dcnfed any knowledge of Cr, Fuchsi v . fowiar w7 010

is that right?

e ¢ B S

. A I stated bcfore that for a whole
.. week I fought despera.ely for tice,

”Q You fought to save your life,
dida't you?

Al G N
N
.

SR e exnl "A I fought desperately for tice with o 8T e
. .. . uwy farily, and I fought despe*—a..ely for T e e
U T time to coumplete the work at the heart EERIE T e

oL - station, . - . s

Do melaaSeeio oo Wy Yould you lie to save "our :.ife’ ’ R :
ciwene oot A Bow? Hoo oL o e e e e

o I didn't ask you about now, \ e ,
.~ . 7%’ Would you lie to save your life when yau B R
"7..7 .7 .. spoke to the FBI in Iy of 15507 T e 2
. A In lMay of 1956 I lied cesperately,” v . 0 -
. - . (Tr., Fovecber 21, 1950, pp. 921-24%) - R
i .7 9. In Initnd States v. Harty Gold et sl E,u,' ST T e
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E: | “[Judge McGranery:] 1 think it is vory .
cg} important for me to say, theve hss been soms
: view that has gone abroad that this case proi-
ably was first exposed by Fuchs. That is nct
true. This matter was uncovered by the Fedexzal
Burcau, and Fuchs, as a matier of fact, as 1
understand it, had nevor co-operzted in any
way, shzpe or form until after the arrest of
Harry Gold.

EX

“Am I correct in that?

-0 T "[{FBI Agent T. Scott Miller, Jr.:]
I think the statement is, Your Honor, that
the identification of Harry Gold's picture
was not made until after Gold signed a com-
- fassion. ’

-t

b s e

"THZ COURT: The point that I make is
that Fuchs had never co-operated with the
Federal Bureau. I am - told that by both
the Attorney General and Mr. Hoover. R

Pl WG

Y R SO

MR, MILLER: That is correct, sir."

bt e

i
i *  x  % 3
i , ) "[Judge M=Granery:] I had my own privat:lv :
- , conducted investigation made. I want to ascure }
1. Mr. Hamilton {[Gold's attorney] that among olhe:x i
: things we did have a psychiatric examization —
made of the defendant, and you nred have rc
N - fear as to his mental situation."
e Transcript, December 7, 9, 1950, pp. 132-33.%
S 10. In the May 1951 edition of the Reader's
3 Digest, on pages 149-68, appeared an article entitled
m é “The Cvime of the Century"” by J. Edzar .aver. The i
f g follrwing are excerpts from the said crticle: H
i A .
i o YDr. Fuchs discloced that while in the
o N T Unifad States he had ¢2alt with cie Scving s
= arent oily. The msn's name? Fucis ad netor :
knowm the agent's name. Th» man apprered ©o
: knoir chemistry and enzincer’ng but wns not 13
P puelesy glosicist. Fuchs thougl he was pzh- ;
H suly rot ar cmplove {sie.] of an atomic-enexgy :
1 installation,
: -
' - -10- .
TA T e e i d s Y Tl e e AT 0 -
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mmhat did the man look like? Well, - 3
he was from 40 to 45 years of age, pos- ;-
sibly five feet ten inches tall, broad 3
L build, round face, most likely a first- . %
sewlEoresEeteen T generation American, A descriptiecn which
might fit millions of men!" (p.159). 3
- - . o *
"our hopes weze high as photographs of ;
Gold were flown across the Atlantic to Dr, .
T N Fuchs. The wan prisoner squinted at the S g
’ TR American's round face and bushy hair, Then f
- EOR— - - he shook his head. No, he declared, Harry -
. _. Gold was not his Amerxcan confederate. e Bewel o I
g o ~- (p. 164). -
co - vf - - "Even after he [Barry Gold] confessed,
- ) ; he continued for a while to fabricate. To .
- - » . his credit, however, I must say taat uvl- <l
- “¥- "7 - timately he poured out the whole story," ] .
- B TR (P- 167)s AR S L Tes Lo .;..iu' [Tt R L j~"' -
..-;4, - el e oo 11. 1In 1955, there was publishéd a book entitled i -
] "The Judgx?:ént of Juli;.ts and Ethel Rosenberg,™ authored bty A 1! o
- - - N - .- y
Jotm ¥2xley and published by Cameron & Kahn, New York. i -
Lt L In the forefronl:'of the book is a page cap:ioned T 1 .
* g © MAckaowledgments,® on which the followmg appears . -
N : ;'u_d -;.‘-,,--—:;.'.: L "To attorneys Howard Meyer ard Benjamin =~ : ‘ -
T : Dreyfus, for their assistance wiih 18:31 . 3
pupfeTioosuTimeo. T desuments,™ . R
— ' . - S 12, ‘I‘he follcming are excerpts tzken from the - -
B wexley books, <l RS s s T T {
B e wiil be shown by officisi recovds in = 1i7I ]
. R a later chapter that Greenglass and Gold were e
) Iodged together for mccy months on the ‘ai~venth -
. : - fioor' of the Tombs (tii> Rew York City ptlscn), '

. where they had complete freedon to confer be- .
. cauee cf the dormitory arrange*‘en: infiead of.
- colx.a." (p 13).‘ . !
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"For example, we have bcon told that
Furchs definitely powed Harry Gold as his
chief courier. Yet the official facts dis-
close that Fuchs never named anyone -- Gold
or anyone else, He could not even describe
Gold or identify his photograp hs. Indeed,
he identified the photos of a New York en~
gineer whom J. Edgar Hoover has referved to
as 'James Davidson,' and who was complately
cleared of any suspicien.” (p. 20).

"In Dr. Fuchs® account not one of all
his many intermediaries is koown to him -~
either by name or description -- and, as we
shall see, not even his so-called American
confederate, Harry Gold." (p. 29).

"{After quoting Mr. Hoover's Reader's
Digest statement concerning Fuchs® descrip-
tion of his American courier, suc:a:] Al-
though Mr, Hoover readily acknowledges the
vagueness of this description, let us com- °
pare it with that of Gold, smzh as it is.
In Fuchs' description, his cuirier was a
man of broad build, 5 feet 10 inches tall.
But Harry Gold, according to Mr. Hoover's
article, is a 'little, five-foot six-inch"
man! According to Fuchs the courier was
40 to 45 years old. But in the period
1944-45, when Fuchs is supposed to have met
with Gold, the latter was only 34 or 35
years old!" . 33) .

* ' "ot only is he [Fuchs] unable to da-

-scribe Gold correctly but, according to the

Joint Report, even when the FEI showed him
various photos of Gold, he still could not

'recall having seen the individual pictured.® -
In fact, we learn that Dr. Fuchs identified a o

totally different person!" (p. 233). -

"There were other striking features abo:t
the Brohhmn trml « v o

"For four and one-kz1lf dnys rf the one-
werk € ial T LTIy Gsld w28 on th. itnens
stond ol 1% is frsa hic own Givtel ©om-
inztion and cross-examinaticr that we lave -
the astoun’ing tale of his ruannces, courtsiap,
honeymnon, marriaze, children, ,‘3arat\0n
a=d divorce £s rercountsl to srotican, €O fellow ™

" ernloyees, to fricnds and acauaironces over

a period of six years. Here, cuiled from the
B*othman trial te'ord are t'.2 hl’hllf..s as
Gold toid them ' in?&:&te tataiftt -,
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{ ’ "In the year 1935 Gold'v 'wife' gove .
i < birth £o twins , . , ."{P. 94). J
F - "Returning to the standard dzfinition ) é '
} . - given by psychiatry to 'psuedologia phantas~ i -
tica' or the pathology of zbnormal lying, we i
- recall that the imposter achieves thr-igh i T oieie .
fraud and deception tYose elements of love
- and affection which he lacks in real iife 3
i
. "All through the story of Gold's al- i
« - leged spy career there is the unmistak- ? T )
g able evidence of his acting out his IR | L .

phantasies as a compeasation for his tarren
emotional life.” (pp. 47-48).

DR T RPN S S
3

. "At the Rosenberg trial, we will see
Do how the same Mr, Saypol prcduces still
e another small white card (the Bozel Pilton .
o ) registration card), this one purporting to
e e L be the only concrete evidence tliat Gold had
. . S ever visited Albuquergue, And this czrd teo
. o . will be seen to have all the suspiciovs eav~ - ¢
marks of convenient prearrauzemeat." (p. 57).

o Al
X
.

i . "After they had handcuff~d Sobell and led . i
ios . him off to the Lavedo jail, T-cnector Huggins .
) chatted a mcment with one of iiie FBI afenta. - y
§ e . . ' Then, returning to his desk to pick up the . .. P
: 'manifost,' he took out his pen and carefully . .
3 ’ wrote on ‘the bottom of the face side of the - f L -
. . card' (Sobell's signature was 'oa the reverse . | .-
; " ... side'), the three words . . , L. ’
B . . * DEPORTED FROM MEUIICO' .. . -»oo 0 o riom o ooz o0 o
. PN YAccording to Huggins' om testimony . -
P S s e at the trial, he admitted huving no basis ) BRI R
2‘ - . . or authority to make this Lichlr damaging e s . ) )
M notation and that he !tiew th-t 5:bell had rot i ' . )
i - - . been deported in any sease of lhe word, whethor i L
2 .. L ’ cificially ~r otherwise, ¥-vorillelecs, Judze £
z N ) Toufwr pornitted tuls "spuricus' not.iion o
' , ) 7 be adnitted into evidene, Ard «inse the jiury , .
|5 el = .. bnew usthieg whatsoover about t™2 brutal de- 3 T OV
o ‘ - T tifils of thy kidranping, it oo~ ocad ~ite ' ’ R
I SR LU . ~. maturaily -hat Scbell tad br— arresiad, er- . | I ey
: L Leieete . traci~c? ~=d deported fiom l:73co ia complele T
: Tttt TR accordne : with the law.™ (», 153). - el
i St svepe Lwos s L 'Yhat possible recson wes tlire for Gold . [ . T T
: o e T £ad Gryenglass to be lodsed in ihe seme prisem - &L v ml we LD
i ’ . wunlese it =r3 for the cxprets puwpose of their. .
) coll-Foration? : :
ko ST B ;w:'-l.:/ﬁ;:;v; el s
M
o
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T "On the basis of the disclosures quoted $ .
N ’ above, one can rezdily visnalize the asctiv- . S3
=3 . ' * ities of these two bunkmates lolling about B N
2 the dormitory up there in 'Singers' Heaven' i . 3
all through the latter half of 1950, and K o

- throughout January and February of 1951; in- B 7

. deed, up to the very moment they testified in g - 'ﬁiﬁﬁ%

- March.” (p. 205). ) o

B o1

"But here it is necessary to pause 2nd
analyze the two crucial points just ewmpha-
sized: .

- L. 1. That Gold registered needlessly
T at the Hotel Hilton on Sunday morning,
e e e e - . after having spent Saturday night in )
.+ = «i-.=-. - - the rooming house, and with no intention. - .- o . -
. o 277777 - of remaining in town over Sunday night. H

e

e @
oy,

.

PR
“E«

- . _ 2. That Gold registered néedlessly'
o : -+~ and dangerously under his true name.

"With regard to the first point, it may’
Lo = > - be stated that there was absolutely no logical
: o reason for Gold to register except the one e~ -
- R have indicated, namely, that the prosecutica
) had no documentary evidence to corroborate
Gold's claims, and that it felt it necessary
°  to produce a hotel registrati-a card in ordPr
' : to prove his presence in Albuguerque.®
‘  (p. 385). L ,

BT AERES Kotn 122 50 B

“At the conclusion of Gold's testimony
the record shows another significant fact
about this supposedly authentic hotel card.
When Saypol introduced it as Government Ex-

- . hibit 16, he was very careful not to present " T -

VL e T the original card, but rather a photostatic - . ) T
N . copy. His excuse was that he had 'the original } L
LT : on the way, together with a witness if re- T ST s
R bl quired,' and that time would be saved if tho ' - - ’
- <=7 - defense would accept it as a genuine copy.

* LAl Mg R I 4 A P

. "In this manner he avoif~d tie dar-~er T
that the defense uight summca dcoument ex- oo

perts and ex-mine the czrd for t—aces of A ..
. - - . o~ forgery. Wi:th a photostatic cen it would . g
WU . be imporsibiz for such ciperts to exsmine : o -
- o the age of che ink or paper #1 tiey could
B T wi;h Zn orzglnal b (p. 909)

xu our anm‘natiOﬂ of rk« ens uing tes-

tkmony we come tu anoiher paase c¢f the prosa-
- ertion's purpose in introducing Coverrment

" Exhibit 16, 15ld's alleged hcotel regic ration
“ezrd 'dited June 3, 1948, .
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’ "Why was this particular dat2 so Impor- d
- tant fcr the prosecuticn to establish? Be-
couse it had to syachrenize with another dote, -
namely an Albuquerque bank record of Ruth
Greenglass which showed that she had dzposited
a sum of $400 on June &4, 1845." (p. 400).

Wi

core VIAS

[T R

"Since the record does not show what ad-
dress Gold put down on the card, this writev
initiated an inquiry as to this proint, The
results uncovered tne fact that the prosecu-
tion had prepared two photostats of two
registration cards, one for June 3 and one
for September 19, 1945, The photostat of
the September 19 card was not introduced in
evidence and is not mentioned or referred to
in the record., However, it furnishes almost

. conclusive corroberation of our thesis ex-
- plaining why the Hotel Hilton in Albuquerque
S was chosen. Because it turns out that Gold's
alleged registration card of S:;tcmber 19 wos
also at that hotel, despite thte fact that he
had no reason to be in Albuqu:rque on that c1te'"
(p. 407). ;

TR g

e,

e bt

"By way of a postscript to Gold's testi-
mony, there is the question of why Mr. Bloch
decided not to cross-examine him, desplte the
prosecution's insistence that he was the 'n-ces-

- sary link' in the so-called chain of guilt
around the Rosenbergs, The question has besm
posed to this writer by not a few laymon and
therefore bears mentioning in more than a
lengthy footnote,

s g

YRR Bt

In a series of interviews this writer kzd
with Emanuel Bloch the problem was frequentiy
discussed in all its ramifications. The attorney
explained his decision as follows:

: ’ "That in a legal sense Gold h~d never
actually coanected Jullus Rosenberg w1tn the
alleged Yakovlev-Gold-Greenglnass ~onspiracv,
That even {7 one Lzalie2d G..¢'s *esti.ny
- - restarding his visit to the Guzcngiasses his
claim wns th-ot his half of tle Jello btox had
been given t2 him by Talorler o not by
e e . Juiius R>senZerg, 1hat although Cold lLad in- o
; o clided the name of a 'Julius' in his password
' : it was not that of Julius Rc eaberg and there-
fo+e could ave bren that of any ciher person
o a fictitrsus rame, Tl Cold maver claimad
to have met Che Risenbergs cr evsn to have
heard ai.out t™em as members c¢f the allaged
censpivney. &nd thaz, din view of thes~ cire
e _ curstauces, it wonld higve baua covtrs *y to I
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11 established crimincl cort ctrateny --

’ indeesl, shezr foly -~ to F=ve challe~ged
-Cold in cross-exacination z2d ticredby in-
vited that glib and agile witness to in- -
volve the Rosenbergs 'spontaneonsly'.

«

"In discussing Mr. Bloch's decision
and reasons with other attorneys this
writer found that the majority sided with
Bloch's opinion. . . . "(p. 412),

13. 1In 1956, Malcolm P, Sharp , ore of

petitioner's present attorneys, publiched a book en-

oy .
PR iy e it M e ZAd,
R

titled "Was Justice Done?", Monthly Review Press, Nev
York, The following are excerpts from that book:

“"The gppearance in 1955 of two thought«
ful books on the subject -- ¥illiam T
’ ' Reuben's The Atom Spy Hoax and Johr Wexlez - .
- e The Judgment of Julius and Lthel R Ro;"ﬁberg -~ i e oo
D ) led me to reccnsider care‘ully the thesis of - . i T -
- S this book. On reexamination, the theories of
these recent books and the theory of this bocek
seem to supplement rather than to contradict
each other; thouzh on the information avail-
able to me, I corsider the theory presented
Co here somewhat preferable to the others. kK7 .
I review of the recent books, both of walch zre
- . strongly recommended to the interested reader,
T appears as Appendix 4." (Author's Proface,
- . pp. XXXIV ~-- XXXV)., - . .

3
<
H

i
.
.

T TIO oMt, s M A Gk o b i B
N
N
)

- ° "The record of the trial bec~me generally
S available to the public as a result of its
’ S publication and sale by the Comnittee to e
L . . Secure Justice for the Roscubergs. Study of T
ST C the record did not scriously sheke my confi- S )
dence in the verdict or in the decision of B
the Court of Appeals. . . . The trial appuarzd .
to have becn fairly conducted, ~ad th2 opinica - .
of th2 Court of /ppecls explaiming itz ju's- ) e .
want ~ffircing the cocovictin~n still gocmed
parsussive.” (p. 9), - S R i .
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‘ i%. At a hearing befo—e the Szaate Inzernal '

Ny

f .
4] Security Subcommittee cn the Scope of Soviet Activity
4 : in the United States, 84th Cong., 2d Sesc., held on
44 ~ April 26, 1956, there was introduced into evidence as ;

f ;é Exhibit No. 280 a report entitled "The Circumstances

-
w owe

; é Surrounding My Work as a Soviet Agent" by Harry Geld. - :
ig ) ’ The following are excerpts of that report, publishel )
{

f_- by the United States Government Printing Office in

C3

1956:

H

} "{Oon May 22, 1950,] . . . I went into

i voluntary custody. . . . So I was taken to

§ the Widener Building, and the now-familiar

3 fifth floor, and there I told the {ull stecry
| of my relationship with Klaus Tuchs in every.
H . B detail (even this took & or 5 Eours), but I
g o i covered up Slack and Black and Brothman and
i

i

{

3

1 3

the story of Smilg -- the David Greenglass
incident I had actually completely forgotten
about." (p. 1083-84).

“"Greenglass I had met only twice, both -
e times in Albuquerque, on the first Sonday in-
S June of 1945: once for 15 minutes in the rorn-
’ T ) ing, and then for 5 minutes in the aftermoon.
As has been said before, until some time after
my arrest, all memory of this iacident hed
fled from me {probably this was because
Yakovlev had subsequently -- and with intent
‘ to mislead -- told me that the informatfon
Toee o received was of no value). And I had for-
gotten the man's nrme completely. Put I
had remeckhered many things: tue fact of ry
shock at discovering that he was a €I and a
nonceny that hi= bride hed just a faw morths
ago, in April, jeincd hin; the locatlion of
bis apertuent in Albuiyuercue; b2 fact that
! o . ) he wis c¢i her a mechrnic, ~m clectrician, or
P | a2 phosiefst's kalper ou Yos Altuor -- in
- orde= o probatility: thav h2 had ¢ small
salami ~id a putiper—ickel i1caf senl to hin
from Moy York evary week; the 7<CO I had
given him (it was dlsnovi=od iz2ter that
the very day aiter cy vizit, b2 had ceposited -
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$400 of this sum in an Albituntque bonk);
ihe arpearance ¢ the house, in which was
his tiny apartment, pius a uascription of

the street; plus an accurate physical de-
lineation of Dave and his wife; plus a frog-
ment of conversation conigrning a 'Julius’';
plus a great deal wmore, And so, in less
than 2 short wecks, a positive identification

was made ., . . .

14 But for the life of me, I could not
recall David Greenglass's name. So this was
done: A 1list of some 20 last names was
selected; first we eliminated the least
likely 10; then we cut the list further;
finally a group of the 3 most likely was
chosen, and lo, Greenglass's was at the

top. For his wife's name we did likewise

ard egain "Ruth' headed the list." (p. 10S5).

15, I have compered the. above quotations with
the original source from which they wore taken and T

certify that they are in all respects accurate.

ROBEPT L, KING
Assistant United States Attornery

Sworn to before me this
11th day of July, 1966.
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I. < The Substantive Grounds for Relief
Set Forth in the Present Petition
Are Authorized by 28 U.S.C. 2255

A,

28 U,S.C. 2255 affords the iden-

tical grounds for relief from a
judgment of conviction as were
formerly available by writ of

" habeas corpus.

The use of testimony or documen-

tary evidence known by the prose-
cution to be false, fraudulent,

perjured or forged renders a con-
viction and sentence void for want

of due process of law,

The prosecution's wilful and de-

liberate suppression of evidence

impeaching its case and favorable
to defendant renders a conviction
and sentence void for waat of due

process of law.
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D, False representations made to the
court by the prosecut101 in a crim~
inal proceeo1n~ render the convic~
tion void for want of due process
of law,

II,  The Allegations Charging That the
Prosecution nnowanIy Used Perjured
Evidence, Suppressed tvidence and
Made diszeplpsenta,ions to the Court
and Jury Require That a Hearing Be
Granted Pursuant to 28 U.S.C. 2255,

III. The Ends of Justice Require That a
Hearing be Granted Pursuant to 28
U.S.C. 2255. -
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Introductorvy Statement |

In preparing this wemorandum of points and authori-
ties, petitioner has not had the benefit of any answering pa-y.z
pers or memorandum for respondent and, acéoraingly, respecte g
fully reserves the riggt to submit additional memoranda if

he deems it necessary.

Statemant of the Cage

On May 9, 1966, petitioner, pursuant to Title 28,

U.S.C, §2255, moved for an evidentiary'hearing, and, upon

the hearing, for an order vacating and setting aside the

sentence and judgment of conviction on the grounds that his
conviction was unjustly and illegally procured, in violation :

of the Constitution and laws of the United States, in that

the prosecuting authorities, among other things, knowingly

created, contrived and usec false, perjurious testimony

. N

and evidence, induced and allowed govermment witnesses to
give false testimony, suppressec evidence which would have ]
aided petitioner, impeachec the prosecution's case ané ex-

posed the falsity thereof, and made false representations

to the court,

On May 13, 1966, the return date of the aforesaid

.-

| motion, the attorncys formetitioner and respondent appeared
1

‘before Hon. Marvin E, Frankel, United States District Judge,

- -
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at which time petitioner's application for an cvidentiary

"
v

-

hearing was set down for Junme 20, 1966.~

Petitioner is presently detained in the United
States Penitentiary aL Lewisburg, Pa., and has been continu-‘

ously in fedcral custody since August of 1950,

Prior Procecdines

On January 31, 1951, an indictment was returned
against petitioner charging in a single count that he had
conspired éith others to traunsmit to the Union of Soviet
Socialist Républics "documents, writings, sketches, notes

and information relating to the national defense of the

toats
.ll\/
—

United States", all in violation of Title 50, U.S.C.,§34.

.

Petitioner, together with co-defendants Julius and

Ethel Rosenberg, was subsequently tried in this district
2> q ¥

before 2 judge and jury. On April 5, 1951, following his

.conviction, z sentence of thirty years was imposed upon him

pursuant to the wartime provisions of the statute.

*/ After the setting of this date by the court at respond-
ent's request, petitioner's motilon to be brought to New
York, New York, to inspect certain material, was granted.
Because of this, the numerous required c0ﬂsult tions between
him and his counsel resulted in a necessary revision of the
time schedule previously established,

%/ Repealed June 25, 1948, c. 645, §21, 62 Stat, 862, eff.
September 1, 1948, now covered by §§792 and 2388, Title 18,

U.Ss.C.
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On February 25, 1952, the United States Court of

|

| Appeals for the Second Circuit, one judge dissenting, affirmed

the judgment of conviction. 195 F.Zd 583, 609-611. A sub-

sequent petition for a writ of certiorari was denied by the

gUnited States Supreme Court on Neovember 17, 1952, 344 U,5,833,:
889,

Since his.conviction, petitioner has instituted
several collateral proceedings pufsuant to Rule 35 of the o
Eedéral Rules of Criminal Procedure and 28 U.S.C. 2255, Ihﬁv';’*
none of these was a single issue in the Qithin petition - * 
;éised, presenﬁed or litigated., Morecover, ﬁctitioper' was
never granted én evidentiary hearing in connection with any . c.?

such application.

The Theorv of the Prosecution . :

’ The theory of the governﬁent's case was that z !
. N 1
!single large conspiracy to commit esplonage existed for the f
purspose of transmitting classified information to the Sovicti
Union in which petitionmer, his co-defendants, David and Ruth S
Greenglass, Harry Gold, forwer Soviet Vice-Consul Anatoli A, : L
Yakovlev and German-born scientist Klaus Fuchs, were involved, S
5Accordiné to the goverament, Gold's role in this conspiracy
was to serve as the sole courier between Yakovlev, Fuchs

| and the Greenglasses., At petitioner's trial, Gold, as an

e - s it o rmaens 2 @ ww
¢

obvious stand-in for Fuchs, testified freely as to his courier:®:

|

function with him in order to lend -credence to his false
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claim of an alleged mecting with David and Ruth Greenglass
in Albuquerque, New Mexico, on June 3, 1945, at which time
he supposedly received atomic bowb data from them for trans-

mission to Yakovlev,

The Present Motion

The present motion and supporting papers charge

that:

1, The prosccution knowingly, wilfully and

intentionally introduced false and perjured testimony and

false, fraudulent and forged documentary evidence to estab-
lish that Harry Gold was present in Albuquerque, N.M. on
June 3, 1945, In so doing the prosecution well knew that
Harry Goid was not in Albuquerque on the aforementioned
date and did not there meet with David and Ruth Greengless.

2, The prosecution.knowingly, wilfully and

intentionally suppressed evidence which would have impeached’

this false testimony and would have disclosed its knowledge

of the falsity of the evidence. Among other things, it

- suppressed its contrivance of false evidence eventually

-

presented at the trial by Harry Gold.

3. The prosecution knowingly, wilfully and
intenéionally, and with knowledge that Harry Gold was an
.acknowledged and proven bathological liar, concealed same
from the court and jury and unqualifiedly represented and

vouched for his complete credibility,
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4. The prosccution knowingly, wilfully and

intentionally created and contrived the aforesaid false, per-

jurious testimony andé false, fraudulent and forged documen-
tary evidence to conform to the confession of Dyr.XKlaus Fuchs;

who, in January of 1950, had confessed and subsequently

pleaded guilty to having violated the British Official’ Se- i
- . i
crets Act by transwitting theoretical ‘data relating to atowic
energy to the Soviet Union.
: 5. The prosecution, in order (a) to preveﬁt
4peti§ioner éna his co-defendants from ever viewing‘the 5
original of a crucial government exhibit (hereinaftég;refer-
red to as Exhibit 16), and (b) to prevent the exposure
of its frau@-and forgery in connection therewith, arranged
for its.totally premature and unorthodox disposal and de-
struction shortly after petitioner's trial and long prior :

h

to the argument of his appeal.

The Facts

The substance of the false testimony of Harry Gold
as to the alleged meeting with David and Ruth Greenglass in
Albuquerque, N.M., on June 3, 1945, was as follows:

1. Some time in May of 1945, Yakovlev in-
structed Gold to see Greenglass. he gave
. Gold an orionskin paper bearing the name
and address of Greenglass which also had
typed thereon the words, "Recognition
signal. I come from Julius." (R.822) */

¥/ All references are to the designated page or pages of the
printed Transcript of Record.
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cardboard which appeared to have been cut
from a packaged food product in an odd

shape, and was told that Greenglass would
have the matching portion therecof.(R,822),

At the same tiwe he was given a piece of !
i
!
!

L]
He was also given an eunvelope allegedly !
containing $500 and was instructed to 1
transmit it to Greenglass (R. 822). l
| §

I

!

1

He identified a purported reproduction ofj
the cardboard side of a food package pre-

- viously cut and shaped by Greenglass cur-;

ing the course of the trial as similar to;
-the one purportedly given to him by L
Yakovlev in 1945 (R, 823). -

After allegecdly visiting Dr, Fuchs in
Santa Fe on June 2, 1945, he left by bus
for Albuquerque, and, at 8:30 that evening,
he visited the Greenglasses' residence
‘but failed to find them at howe (R, 824),
He spent the night in the hzllway of a
rooming house and in the early morning of
June "3, 1945, registered under his own .. |
name at the Hotel Hilton, Thereaiter, ati

approximately 8:30 a.m. he returned to ~

the Greenglass residence (R. 825). .

Gold there stated to Greenglass, "I came
(sic] from Julius" (R. 825).

He next brought out his cardboard.piece
and matched it with that produced by
Greenglass (R, 825).° ‘

Gold then identified himself as "Dave
from Pittsburgh" (R. 826).

After introducing Gold to his wife,
Greenglass told him "that he had not ex-
pected me right on that day, but that
nevertheless he would have the material
on the ztom bomb ready for me that after-
nooa" (R..826). ‘

!
i
i

————

When Mrs, Greenglass went into the kitche

to prepare some food, Gold gave Green-
%éa§§6§he envalope containing the $500
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13.

14,

15,

16.

The theme of the fraud connectin® Fuchs with Gold
| and Gold with Greenglass and thereby implicating the Rosen-

bergs and petitioner, rested and dependad upon the fraudulent
claim of the above June 3rd meeting.

lscored by the stress laid thereon by the prosecutor in his

-the judge relying thereon, in his charge, See

Gold was instructed to retum to the
Greenglass residence at "3:00 or 4:00
o'clock in the afternoon" to receive the
atomic bomb information. Before leaving
he was told by lrs. Greenglass :hat she
had spoken to Julius “Just before she
?&d 10_3 New York to come to Alouquerque"
R, 826

[PPSR Ur

This meeting ‘took "about 15 minutes®
(R, 827). :
Gold returned at about 3:00 o'clock, re-
ceived an envelope containing '"the 1ﬂLor-;
mation on the atom bomb" from Ge ecnglass
who informed him that he expected a fur-
lough around Christmas time and "if 1
wished to get in touch with him then I
could do so by calling his brother-in-law]
Julius, and he gave me the telephone
number of Julius in New York City."
(R, 827).

Inrediately after this visit, which took
? mlnuues Gold left Albuquerque by rail
R, 828

The material which he had received from |
Greenglass, consisting of "three or four 4
handwritten pages plus a couple of

sketches", he gave to Yakovlev at a pre-
arranged meeting in Brooklyn on the even-i

ing of June 5, 1945 (R, 829),

The Fraud

- —— b ——ma—

Its importance is under-;
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Petition, Paragy pHs 15-17, 1In part, this fraud was mani-
fested as follows:

1. The Forecd lHotel Hilton Reristration Card

In order to establish the false fact that
Gold had reglstered at the Hotel Hilton on the morning of
June 3, 1945, reSponcent introduced Exhibit 16, a suppbsed
photostatic copy of an alleged original Albuquerque Hiltonm

registration card.

a. Ag¢ the time of the introduction of‘Exhibiti
16, respondent knew that this document had, at its J’.rxducementli
and suggestion, been falsely created and contrived by it and
those active in concert therewith,

b. Notwithstanding this knowledge, respond eﬁtl

-~

represented the authenticity of Exhibit 16 and thereby sedwed,
i

defense counsel into'stipulating to its introduction into A
evidence,

c. Exhibit 16 is a false, fraudulent, forged
and after-cont*lved docum nt- and is not, as respondent QeTl
knew, a registr tion card signed b} Gold on June 3, 1945 at.
the Albuquerque Hilton and kept by that hotel in the regular

course of its business. Among other things establishing its

falsity:
(1) Exhibit 16 bears an electronic date-
' time stamp purporting tc show &iat a
registration took place at 12:36 p.m.
on June 4, 1945, when Gold, accordlng
to his testimony at the tr;al was

PSS

already en route to New York for a

-n-
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(2)

(3)

(4)

(5)

(6)

”.ﬁ
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pre-arranged meeting with Yakovlev,

Exhibit 16 contains absolutely no

!
identifying initials of any FBI agent,
in marked and significant comtrast :
to cvery other exhibit obtained by 5
the FBEI and introduced into evidence

at the trial and in contradiction to
uniform identification procedurcs em-
ployed by that agency.

Exhibit 16 contains no date of recei
by FBI agents, in marked Qna signifi
cant contrast to every other exhibit
obtained by the FBEI and introduced
into evidence at the trial, and in
contradiction to uniform identifica-
tion procedures employed by that agen-
cy. ‘ : |
The original of Exhibit 16 was alleg-g
edly returned by the Department of
Justice to the Hotel Hilton shortly
after petitioner's trial and long be-:
fore his appeal was ever argued in
the United States Court of ppeals
for the Second Circuit.

— e e

The original of another alleged Hotel:

et -
S

e

Hilton registration card in the name |-

of Harry Gold, not used at the trial,
was retained by the Department of

Justice for nine yc rs after the trial

and then destroyed "in the normal
course of operations" on February 11,
1960,

- et—

Mrs, Elizabeth ucCarthy, a handwriting
and document expert who regularly .
examines questioned documents for the!
Boston and Massachusetts State Pollce,
has stated, as would any such expert
that "it is difficult in a case of 5
this kind for a document expart to '
arrive at a definite, conclusive opin-
ion from a study of photostats or ;
photographs alone, A detailed micro- -
scopic- study of the originals is neces
sary before a final opinion can be §
reached." The incredible destruction '

-0

cee.-QQ -

- .y

o e s i g e

ey

oy e - e



e e s e R e, . - - — s .
!1 ug:,j }.ol.m.;, ,‘
. tou s e, f}%\—

|l offered him as its main and indispensable witness, represent-

self establishes the prosecution's
knowledge of its spurious nature and,
in any event, raises a presumption as
a matter of law of its forged nature. |
It is to cover situations of this sort
that the common law maxim of contra
spoliatoren omnia praesumuntur was
evolved over the centuries,

of the original of Exhibit 16 of it- i
|
1}

2, The Misrepresentation and Concealment
as to Harrv Gold

Moreover, with full knowledge that Harry Gold

was an acknowledged and proven pathological liar, respondent

ing and vouching for his complete credibility. In so doing,
it concealed from the court and Jury that:

a, It had felt compelled to subﬂlt hlm for

psychiatric obsexrvation and testing,
b. He had testified inopen court th,c he had
lied before 2 federal grand jury. ~
¢. He had admitted to his attorneys:

(1) that he had lied before another grand
jury and,

(2) that he had for years woven a series
of complete fantasies about a non-
existent family.

d. He had, in pre-trial statements macde to
his attorneys, given information wholly inconsistent or at

variance with his eventually anticipated testimony at the

trial,

e, He had been subjected tc untold hours of

-
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preparation with and inducement by respondent and those act-
ing in concert therewith, during which time his ultimate
testimony was evolved and contrived, His attorneys only re- |
ceived the product of this preparation as it evolved and o>
changed, hence requiring him to relate his story to them from

notes previously drawn in conjunction with this process,

tained since the trial, cléarly and conclusively entitled

-petitioncy at the very least to an evidentiary hearing there-

!

3¢ fonclusion

In its totality, the above new evidence, ob-

Statutes Involved

Title 28, U.S.C., §2255, provides in relevant part

§2255. Federal custody: remedies on motion
° attacking sentence,

A prisoner in custody under sentence of
a court established by Act of Congress claiming
the right to be released upon the ground that the-
sentence was imposed in violation of the Consti-
tution or laws of the United States, or that the
Court was without jurisdiction to impose such
sentence, or that the sentence was in excess of
the maximum authorized by law, or is otherwise
subject to collateral attack, may move the court
which imposed the seatence to vacate, set aside
or correct the sentence,

e s 28 . bt i ot

o A motion for such relief may be made at
any time.

Unless the motion and the files and records
of the case conclusively show that the prisoner is!

entitled to no relief, the court shall cause

-11 -~
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notice thereof to be served upon the United States
attorney, grant a prompt hearing therecon, deter- ?
mine the issues and make findings of fact and con-
clusions of law with respect thereto. If the court
finds that the judgment was rendered without juris-
diction, or that the sentence imposed was not
authorized by law or otherwise open to collateral ‘!
attack, or that there has been such a denial or
infringement of the constitutional rights of the.
" % prisoner as to render the judgment wvulnerable to
collateral attack, the court shall vacate and set
the judgment aside and shall discharge the prisonerx”
or yesentence him or grant a new trial or correct
the sentence as may appear appropriate.
A court may entertain and determine such motioﬂ
without requiring the production of the prisoner
at the hearing.

The sentencing court shall not be required to
entertain a second or successive motion for simi-
lar relief on behalf of the same prisoner.

An appeal may be taken to the Court of Appeals
from the order entered on the motion as from a
final judgment on application for a writ of habeas
corpus,

- Points and Authorities

I, The Substantive Grounds for Relief Set
Forth in the Present Petition Are Author-
ized bv 28 U,S,C, 2255

At the outset, counsel wish to mage it quite
plain that the issue before this court is not the ultimate
facts but petitiéner's urqualified right to an evideatiary
hearing. Petitioner's innocence (which he has steadfastly
maintained) or guilt as to the charges against him, or even
the probabilities of his eventual success or failure in prov-

ing the twruth of the factual allegations contained in this

-i7-
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motion are totally irrelevant to the matter at hand, The
sole question before this court is whether, according to 28

U,S.C, 2255, "the motion and the files and records of the

- T S

(emphasis supplied) Clearly, from the new facts presented

by nim, this cannot be held to be- the case.

A, 28 U,S.C, 2255 affords the identical
grounds for relief from a judgment
of conviction as were formerly available
by writ of habeas cornus,

It is now clear that a motion under 2255
'is exactly commensurate with that previously available to

federal prisoners by way of habeas corpus. For all practical

States v. Hayman, 342 U.S. 205; Hill v. United States, 368

UZS.'424; Sanders v. United Srates, 373 U.S, 1; Smith v,

United States, 270 F.2d 921; Longsdorf, The Federal Habeas

Corpus Acts, Original and Amended, 13 F.R,D, 407, 424 (1955).

Thus, in considering petitioner's right
to an evidentiary hearing, we must, as Mr, Justice Brermnan

reminded us in Fav v. Noia, 372 U.S. 391, "bear in mind the

extraordinary prestige of the great writ, habeas gorpus ad

sub jicierndum, 'in Anglo-American jurisprudence: ‘the most

celebrated writ in the English law'., 3 Blackstone Commentar-

jes, 1929" As the majority put it:

purposes the motion and the writ are one and the same, United
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"It is no accident that habeas corpus
has time and again played a central role in
national crises, wherein the claims of order and
of liberty clash wost acutely, not only in England
in the 17th century, bvt also in America fxoﬁ
our very beginnings, and today. Although in f01n‘
the great writ is simply a mode of prochULQ, its

"history is inextricably intertwined with the
grovth of fundamental rights of personal liberty.
For its function has been to provide a prompt
and efficacious remedy for whatever. society
deems to be intolerable restraints, Its root
principle is that in a civilized society, govern-
ment must always be accountable to the judiciary
for a man's imprisonment: 1if the imprisonment
cannot be shown to conform with the fundamental
requirements of law, the individual is entitled
to his immediate release. Thus there is nothing
novel in the fact that today habeas corpus in the
federal courts provides a mode for the redress of
denials of due process of law., Vindication of due

process is precisely its historic office."
(at p. 402)

In discussing scme of the arguments raised against

the Supreme Court's consistent holding in habeas corpus cases
that federal court jurisdictioh is conferred by the alleoa;

tiOu of an unconstitutional restraint and is not defeated by
anything that may or may not have occurred in the state cowrt
proceaedings, Mr, Justice Brennan referred specifically to the

right to a hearing. His language deserves great considera-

tion insofar as the present application is concerned:

arguments are advanced against
.this conclusion., One, which concedes the breadth
federal habeas power, is that z state prisoner
who for felLS his oopo*tuﬂlty to vindicate federal
detechs in the state court has been given all
rocess that is constitutionally due him,
.and gence is not restrained contrary to the Con-
stitution. But this wholly conceives the scope
of due process of law which ccmprehends not only

"A number of
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the richt to be heard but also a number of cx-
- plicit procedural rights ...." (emphasis supplied)

(at p. 427) !

=/

- . In order to :eliminate the "backing and filling"

which it had found so objectionable in federal habeas corpus,
from the field of motions under §2255, the court, five_wéeks !
after its landmark opinion in Noia, decided Sanders v. Qgi;gi{
States, sunra. In that case, involving a third such motion,
the court expressly held that the remedy provided by §2255
was exactly commensurate with that previously available by

feaeral habeas corpus,

'” ‘ © . "As we said just last Term 'it conclusively |}
S " appears from the historic context in which §2255 |
was enacted that the legislation was intended
simply to provide the sentcnc1nﬁ court a remedy |
exactly commensurate with that which had previous-
ly been available by habeas co*pus in the cour; of ~ -~
the district where the prisoner was confined. ;

Hill v, United States, 368 U.S. 424, 427, 82 S ct',

- 468, 471, 7 L.Ed, 2d 417" (at p. 14)

In deciding Sanders, the Court laid down a series
of criteria relating to the breadth, use and function of 2255
motions, In addition to its "exactly commensurate" status

with- federzl habeis corpus, they zre as follows: o . .

(1) res iudicatsz is inapplicable to 2255 pro-.
ceedings.
(2) no controlling weight may be given to the’
24 g y g

denial of a prior 2255 épplication unless the same ground

*/ Fayv v. Noia, supra, at 412,
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. .4+ sconclusively showed that an applicant was entitled to no

-evidentiary hearing,

presented in a subscquent application was determined adverse-

ly to applicant after a hearing on the merits,

(3) doubts as to whether two grounds of succes
sive 2255 apﬁlications are different or the same should be
resolved in favor of applicant., . .

(4) notwithstanding the number of prior” appli-
cations for 2255 relief, the presentation of a new ground
or one that has never before been litigated on the merits

in a new application clearly entitles an applicant to an

(5) 1in seeking to avoid an evidentiary hear-
ing, the goverrment has the burden of showing that there has
been an abuse of the motion remedy. by the applicant.

(6) the sentencing court cannot, when facts
are presented in 2 2255 motion which are-outside-ﬁhe record,

deny it cn the ground that the files and records of the case

relief,

(7) Thez sentencing couqtvhas no power to deny
& 2255 motion without an evidentiary Hearing unless the al-
legations areso clearly frivolous as to-be deemed ar abuse
of the remedy, or they can be conclusively determined from

the files and records of the case:

therein; Marchess v. United States, 304 F,2d 154, vacated and

See also, YWaugaman v, United States, 331 F.182 and cases cited

I

remanded, 374 U,5,_101; Bone v.United States, 305 F.722,
-iC-
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‘fMr, Justice Brennan, in discussing the Court's definition

vacated and remanded, 374 U,S, 503; Harth v, United States,

330 F, 1938; United States ex rel Smith v. Baldi, 344-U,S,

561 (dissenting opinion); Haier v. United States, 334 F.2d

441, Stone v, United States, 58 F, 503; cf. Malone-v. United

States, 299 F,2d 254, cert, den. 371 U.S, 863.

- As has been indicated above and documented in:
petitioner!s moving papers, hie has presented numarous new and
significant factual grounds to form a sufficient legal basis

for grénting the relief sought by the applicant., In Sanders,

of the word or term "ground" stated as follows:
"For example, the contention that an in-
voluntary confession was admitted in evidcnce

against him is a distinct ground for federal
collateral relief." )

“(at p. 16)
- .Can it be legitimately or logically denied that the
admission of a forged document in evidence is any less a
"distinct ground for federal collateral relief" than that of
an involuntary confessioné .Merely to raise the question, is,
of course, tc answer it, .

In Machibroda v. United Sctates, 368 U.,S. 487,

petitioner®s motion alleged that he had been induced to plead
guilty'to ﬁwo'qharges of bank robbery'by the promises of the
ﬁrosecutor &s to the lengths of the sentences that would be
imposed upon him, The motion was denied by the seatencing

coﬁrt without a hearing.(184 F, Supp. 881) and affirmed,

-17 -
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per curiam, by the Court of Appeals for the Sixth Circuit,

(280 F,2d 379). In vacating and remanding, the Supreme Court

clearly stated that the failure to grant a hearing >~ "on

controverted issues of fact"” was at the heart of its decision,

: In Mr, Justice Stewart's words:

_"This was not a case where the issues raised by
the motion were conclusively determined either b the
motion itself or by the 'files and records' in ti
trial court. The factual allegatious contained 1n
the petitioner's motion and c‘£f1dav1t ... related
primarily to purported occurrences outside the court-
room and upon which the record.could therefore case
no real light., Nor were the circumstances alleged of
a kind that the district judge could completely “resolve
by drawing upon his own personal knowledge or recol-
lection.

"We cannot agree with the government that a hear-
ing in this case would be futile because of the ap-
parent lack of any eye-witnesses to the occurrences
alleged, other than the petitioner himself and the
assistant United States attorney. The peitioner's
motion and affidavit contain charges which are de-
tailed and specific. It is not unreasonable to sup-
pose that many of the material allegations can either
‘be corroborated or disproved by the visitors' records
of the county jail where the petitioner was confined,
the mail records of the penitentiary to which he was
_sent and other such sources. 'Not by the pleadings |
and the affidavits but by the whole of the testimony i

. must it be determined whether the petitioner has car-
-ried his burden of proof and shown his right to a dis-
charge., The government's contention that’ “his allega-
tions are improbable and unbelievable cannot serve !
to cdeny him an opportunity to support them by evidence,
On this record it is his right to be heard. -

Walker v, Johnston, 312 U,S., 275, at 287, 61 S. Ct,
574,579,

R R
Tt "There will always be marginal cases, and this
cas2 is not far from the line. But the specific and
detailed factual assertions of the petitioner, while
improbable, cannot at this juncture be szié to be

R} -10-
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“appellant was entitled to no relief." (at 505) Petitioner

incredible, If the allegations are true the
petitioner is clearly entitled to relicf., Accordingly,
we think the function of 28 U,S.C,A, §2255, can be
served in this case only by affordlng the Hegrlno

which its provisions recuire."
(at £95-496; -

In Stone v. United States,sunra, a 2255 motion was

filed by the petitioner based upon the ground that he waﬁ
not mentally competent at the time of his plea and scntencing.
Subsequant t¢ the filing of this motion, the’'district court
entered an order denying it without an evidentiary.hearing

"on the ground that the record conclusively showed that

then filed -other 2255 motions each raising the same ground
and each being denied in turﬂ as a successive motion for

$imilar relief under the statute, In reversing and remanding
for a full evidentiary hearing, the Ninth Circuit held that
the lower court had erred in denying betitioner‘s.first mo~-

tion without & hearing on the ground that his-competency to

'Y

stand trial was not reviewable by motion under §2255,

As the couxrt »uf it: |

"The petition presents & substantial factual
issue going to the 1ﬁteor1ty of the judgment under
which appellant wmzy de denied his liberty for the

-—a -

- b o - -—— AT W
E‘e:;e- Dz e e
s . D -

LSS\.»s Oss : ~Z :. ‘:,, - a.a ::‘.e C. S:La.C\-
- court would coubtless have agreed had it shared our
view of the law -- that the onds of justice would

be served by reaching the merits of that issue.”
(au 508)

‘
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In his motion petitioner has made.SUbstantial factual allega-;
tions, which, if true, go directly, to use the phrascology of
the Ninth Circuit, "to the integrity of the judgment" under
which he has been denied and will in the future be denied his
liberty for a sﬁbstantial number of yearé. The facts he
presents ave new -- they are significant -- and they are out-

side the record. The Sanders criteria patently apply.

" %, B, The use of testiwony or documentary
' - evidence known by the prosecution
to be false, fraudulent, perjured

L . or forged renders a conviction and

- sentence void for want of due pro-
cess of law, :

There is not a remote shadow of a doubt
that proof of any of these factual allegations would conclu-

sively eatitle petitioner to a vacation of his sentence. 1In

a long, unbroken series of decisions from }ooney v, Holohaﬁ,
394 U,S. 103, to the present time, the Supreme Court has
consistently affirmed and reaffirmed the principle that a con-
viction and sentence which rest upon & violation of a prison-
er's fundamental constitutional rights are subiect to col-
lateral attack. The krowing use by the prosecution of false
and perjuraed testimony and/or forged éxhibits subjects any
convictior. and sentence to collateral attack reguiring the
vacating of the original -sentence and judgment.
"That requireﬁent fdue process of law],
in safeguarding the liberty of a citizen

against deprivation through the action of the
state, embodies the fundamental conceptions

~-20-
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. 198 F,26 199; Casebeer v. Hudspeth, 121 F,2d 914; United

States v. Kadlan, 101 F. Supp. 7. =

"Z/  The rule of Moonev v. Holohan, sunra, applies, of course

of justice which lie at the base of our civil and 1

political institutions. Hehert v, Leuisiana, 272
U.S. 312, 316, 317 =+%*, It is a requirement that
cannot be deemed to be satisficd by mere notice
and hearing, if a state has contrived a conviction :
through the pretense of & trial which in truth is |
but used as a means of depriving a defendant of
liberty through a deliberate deception of court
and jury by the preseatation of testimony knowm
to be perjured. Such a contrivance by a state

to procure the conviction and imprisonment of a
defendant is as inconsistent with the rudimentary
demands of justice as is the obtaining of a like
result by intimidation."

(Moonev v. Holohan, supra, at 112)

See also, Brown v, Mississirni, 297 U,S, 278; Hyslerx v,

Florida, 315 U.S. 411; Ex narte Hawk, 321 U.S, 114; White

v. Reagan, 324 U,S, 760; Hawik v. Olsen, 326 U,S, 271; Burke

v. Georgia, 338 U.S, 941; United States v. Hayman, 342 U.S, -

205; Price v. Johnsten, 344 U.S. 266; Ryles v. United Srates,

hy .

" The importance of this principle to the preserva-

tion of an ordered system of law was incisively stated by

Mr, Justice Frankfurter in Hvsler v. Florida, supra, at 413:
"The guides for decision are clear. If &

state, whether by the active conduct or the con-
nivance of the prosecution, obtains a conviction
through the use of perjured testimorny, it violates
civilized standards for the trial of guilt or in-
nocence and thereby deprives an accused of liberty
without due process of law,"

to the knowing use of perjured testimony in a federal court
as well as in a state court. See for example Rvles v. United
States, 198 F, 2d 199 (C.A, 10); Casebeer v, Hudspeth, 121 F 24
914; United States v. Kaplan, 101 ¥, Supp.7. (D.C.N,Y,)
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C. The prosccution's wilful and deliberate
suppression of evidence impeaching its
case and favorable to defendant renders
a conviction and sentence void for want of
due process of law,

The prosecution's suppression of evidence
imﬁeaching its case aﬁd-favﬁra51é to petitioner equally,
renders a conviction and sentence void for want of due process
of law., This charge, if sustained at a hearing, would, of
course, subject a conviction and ;entence to successful

collateral attack, See Pyleg v, Kansas, 317 U,S, 213, where

=

Mr, Justice Murphy held that allegations of::i-

"deliberate suppression by those same authorities
of evidence favorable to la defendant] * % ¥*
sufficiently charge a deprivation of rights )
guaranteed by the federal Constitution, and, .
if proven, would entitle [him] to release from

his present custody."

See also, Moonev v. Holohan, and cases cited, supra; United

States ex rel Almeida v. Baldi, 195 F,2d 815, cert. den. 345

U.S. U.S. 504.
In Kvle v. United States, 297 F.2d 507 (1961) a-

second application under §2255 by a2 prisoner who had been

convicted of 2 conspiracy to violatz the mail fraud laws was.

denied by the sentencing court without an evidentiary hearing.

appeal, had served his sentence, & motion by the government
to dismiss the appeal as moot was cenied., See 288 F.2d 440,

The basis of the second 2255 application was the government's

-l -

bespite the fact that the applicant, before the a2rgument of the
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alleged suppression or loss of certain correspondence which
petitioner claimed to have turned over to it, This claim
had bcen asserted on petitioncr's appeal and had constituted
ona ground of his first 2255 proceeding

S In reversing, Circuit Judge Friendly stated that:

" ... a hearing ought to have been granted ....
[Tirue, the bearing might show that the government
had merely becn ncgligent, perhaps not even tiat, but
it might also show consider ‘ably more. Hence it would
be premature to consider whether if the testimony were
to show only negligence in the handling of material
evidence, petltloner would be entitled to relief under

§2255 as Consolidated Laundries held & defendant to
be on a motion for a new trial."

382; Yaollomesg v. Heinze, 198 F. 2d 577 (9th Cir.); In re

D, False representations made to the
court by the prosecution in a crim-
inal proceeding render the convic-
tion void for want of due process
of law,

Furthermore, charges that the prosecution

original proceedings against petitioner, if sustained, would
certainly render a conviction and sentence void for want of
due process of law., Mooney v. Holohan, and cases cited,

supra. Misrepresentations to a court by a prosecuting offi-

-

*/ United States v. C015011dated LaundV1es Corp., 291 F, 2d
563, 2nd-Cir, 1961,

See also, United States ex rcl Monteomerv v. Ragen, &6 F.Supp!

lCurtis, 123 F, 2d 936; Robinson v. Johnston, 50 F. Supp. 774,

made false representation to the court in the course of the-
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cial offend against the very heart of a system of impartial
administration of justice. As the Supreme Court has pointed

out in Perger v, Unitéd States , 295 U,S, 78, at 83:

"The United Stutcs attorney is the representa
tive not of an ordinary party to a controversy, but
of a sovereignty whose obligation to govern impar
tially is as compelling as its obligation to govelﬁ
at all; and whose interest, ther etore, in a criminal
prosecutlon is not that it shall win a case but that
justice shall be done. As such he is in a peculiar
and very .definite sense the servant of the law, the
two-fold aim of which is that guilt shall not escape
or innocence suffer. He may prosecutt with earnest-
ness and vigor -- indeed he should do so. But, while’
he. may strike hard blows, he is not at liberty to
- strike foul ones. It is as much his duty to refrain ;

from improper methods calculated to produce a wrong-
ful conviction as it is to use every legitigiate.
means to bring about a just one." \

See also, Smith v. United States, 223 F.2d 750(5th Cir.,);

Hazel-Atlas Glass Co. v. Hartford-Empire Co., 332 U,S, 238; _ -

Mesarosh v. United States; 352‘U.S. 1.

II, The AlleOatlons Charging That the
T Prosecution Kﬂow1n01y Used Perjured
Evidence, Suppressed Evidence and
Made Nisrepresentations to the Cour
and Jury Require That a Hearing be
Granted Pursuant to 28 U,S.C, 2255,

/ . s e s s .
Since Sanders, it is, as has been indicated

above, the clear and unequivocal intent of the United States

Supreme Court to make motions under §2255 the exact equiva-z

lent of applications for writs of habeas corpus. If, as the

Court stated in Fav v, Noia, supra: "Habeas was available

to remedy any kind of governmental VLstralnt contrary to

-

fundamental law," petitioner is certainly entitled to a
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‘| to any substantial procedural hurdles which made his remedy

. d—s

hearing on the serious and significant factual allegations
wade by him in his moving papers. Since he would, without
a shadow of a doubt, hﬁve been affordcd>such a hearing if bhe
had proceeded by way of habeas corpus prior to the enactment
of §2255, he cannot be denied one because he has utilized ‘
the only equivalent procedure presently available to him,

In Sanders, the SuéremeACourt reiterated that an
applicant invoking §2255 was entitled to the "same rights"

as a habeas corpus applicant, "Indeed, if he was subject

1

under §2255 less swift and imperative than federal habeas

as the Court in Hayman =/ implicitly recognized." (at 14)
Therefore; if petitioner would be entitled to a hearing
unger federal habeas, he is likewise entitled to one under
§2285. - . , ‘ |

In the instant situation, there is no reason in
logic or law not to afferd him such an evidentiary heariﬁg.

There can be no doubt that, under countless decisions of the

corpus, the gravest constitutional doubts would be engendered!

.

3
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zlly sufficient &llega-
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v federal courts, the asse
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tions which raise issues of fact require that a hearing bde

granted. Commopwealth of Pennsylvania ex rel Hewman v.

Claudy, 350 U.S. 116; Hawk v. Olson, 326 U.S. 271; Ex parte

. —
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llUnited States, 199 F, 2d 279; United.States v, Wantland,

Hawk, 321 U,S, 114; Pyle v, Kansas, supra; Smith v, United

. - - . . !
States, supraj; United States v, Rutkin, 212 F, 2d 641; United

1 States ex rel Almeida v, Baldi,'gunra; Wheatley v, United

States, 198 F, zd 325; Davis v. United States, 210 F, 2d 118;
Waley v. Johnston, 316 U.S, 101; Smith v. O'Grady, 312 U.S,

329; Motlev v, United States, 230 F, 2d 110; Mays v, United |

States, 216 F, 2d 186; McKinney v. United Staﬁes, 208 F, 24

844; Winhoven v, United States, 201 F, 2d 174; Martin v,

199 F, 2d 237; Clark v, United States, 194 F, 2d 528; United

States v, Paglia,190 F, 2d 445; Martvn v, United States,

176 F, 2d 609; Garrison v, United States,154 F, 2d 1.07;

Hall v, Johnston, 91 F, 2d 363; United States v, Morgzn,

|

1
!
1
H

202 F, 2d 67; United States v, Pisciotta, 199 F., 2d 603;

Havwood v. United States, 127 F, Supp. 485; Buono v, United

States, 126 F. Supp. 644; United States v, Bradford, 122 F.
: l
Supp.- 915; United States v, _DiMartini, 118 F, Supp. 601; !

|
Putnam v, United States, 337 F, 2d 313; Morse v, United States,

323 F, 24 418; Burns v, United States, 321 F, 2d 803; Yates

1
]
.

v, United States, 316 F, 2d 718; United States v, Cannon,"

310 F, 2d 841l;Morse v, United States, 304 F, 2d 876; United

States v, Thomas, 291 F, 2¢ 478; Frand v, United States,289

w

)

United States, 217 F, Supp. 318; McDonald v, United State

é

!
|
i
i
F, 2d 693; Hill v, United States, 236 F, Supp, 155; Hamby v. ?
".
i

341 F, 24 378; Berrv v. United States, 338 F, 2d 605, cert,

=206 =
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denied, 85 S,

Ct. 1099, 380 U.S. 959, 13 L.Ed, 2d 975;

225; Dovle v,

Desmond v, United States, 333 F, 2d 378, on remand 345 F, 2d

States, 332 F

189; Gill v.

. 2d 369; Waugaman v. United States, 331 F, 2d

United States, 330 F, 24 241; Pike v, United

States, 330 F, 24 53; Romero v, United States, 327 F, 2d 711

Olive v, United States, 327 F. 2& 646, cert, den'd 84 S,Ct,

1653,377 U.S,

951, 9 L.Ed,

Jones, 197 F,

wilfully and

Coggins v. O

971, 12 L.Ed, 2d 7%40; United States v. Hill,

319 F, 2d 653; Green v. United States, 83 S5.Ct, 948, 372 U.S.

2d 976, on remand 219 F, Supp. 750, aff'd 334

F. 2d 733, cert, denied 85 S,Cr, 1345, 380 U.S, 980, 14 L, Ed,

274; Milani v. United States, 304 F, 2d 627; United States v,

Supp. 421, aff'd 297 F. 2d 835,

No court can conclusively resolve the impact

of false evidence on a jury, For this reason, a court will

intentionally uses false evidence, As stated in
y

Brien, 188 F, 2d 130, 139 (C.A, 1):

‘% % % the burden is not on the petitioner

to show a probebility that in the jury's
deliberations the perjured evidence tipped
the scales in favor of conviction, If the
prosecutor is not content to rely on the un-
tainted evidence, and chooses to 'button up!
the case by the known use of periured testi-
mony, an ensuing conviction cannot stand, and
there is no occasion to speculate upon what
the jury would have done without the per-’
jured testimony before it,"

United States,336 F, 2d 640; Perrvy v, United

SN
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not weigh the extent of prejudice when a prosecutor knowingly,
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in Stein v, People of the State of New York, 346 U,S, 156

i
Commanting on this principle, Mr, Justice Douglas, -

1 205, stated:

.

"A similar rule prevails where the prosecution
has made knowing use of perjured testimony to

convict an accused, Mooney v, Holohan, 294
U,S, 103 % * * ¢ Hysler v, State of Florida,
315 U.S, A1l s % %y Pyle v, State of Kansas,
317 U,S, 213 = % %, It has never been
thought necessary to attempt to weed the
perjured. testimony from the non-perjured

for the purpose of determining the degree of

prejudice which resulted,"

See also Pvle v; Kansas, 317 U,S, 213,
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III, The Ends of Justice Require That a
Hearing be Granted Pursuant to 28
u,s,C, 2255,

According to the United States Supreme Court,

habeas corpus (and necessarily §2255) "is one of the preciousi

heritages of Anglo-American civilization," Eay v, Neoia,

sunra, at 441, In all candor, can it be reasonably said

that petitioner, who has spent more than fifteen years in a
varietyﬂof federal prisons ranging from maximum-security Al-
catraz to Lewisburg, where he is presently confined, has not
raised factual issues at the very least worthy of a hearing?

If the purpose of federal collateral procedures is to deter-

mine the truth, minimally he should be given the opportunity

that is readily avaiiable to less notorious federal prisoners

to present evidence as to the truth of their'allegations.
The fact that he is a political prisoner and that

an evidentiary hearing might prove distasteful to all con-

cerned should play no part in the determination of this
application, 1If the integrity of the courts and the admin-
‘istration of justice on a wholly impartial basis is to be
maintained inviolate, then this court has no alternative but

to grant the requested evidentiary hearing, As Mr, Justice

& Black pointed out in In re Murchison, 349 U,S, 136 (1955),'

"But to perform its high function in the
best way 'justice must satisf{ the appear-
ance of justice'. Offutt v. United States,
348 U,S, 11,14" : '

— .
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It is high time that the governwent stops running

e e i i+ {1 e n et e <+
i

| away from an evidentiary hearing in this celebrated case.

If it has nothing to hide, then it should welcome the

w

opportunity to answer petitioner's serious charges in a fre
and open American forum. Its opposition on at least six
prior occasions to such a hearing is highly susceptible of
being interpreted as an admission of the fear of ultimate
revelation, ;

Obviously this is not simply a case affecting 2
single individual, but one going to the very heart of our
democracy. If there is the slightest consideration given to
the naturc of the crime of which petitioner has been convict-:
rave danger of sullying and éossibly

ed, then we stand in

o
o

destroying our Constitution. As far as this Court is con-
cerned, petitioner must be treazted as any other applicant

of a less controversial nature would be treated. To fail to
N L]
do so would be to disserve the "ends of justice" which, the
Supremz Court has recently reminded ﬁs is the ultimate test

which "carnot be too finally particularized." Landers v, '

United States, at 17.

Petitioner has presentedé a wealth of facts which
are concededly de hors the record and which raise the mbst
crucial factual questions. For example, the destruction or
its relinquishment by the Department of Justice of the

FA%SSl original Exhibit 16 shortly after the trial and well before
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of the government in even more compelling fashion than its

-and further enhance the prestige of our courts., As Mr,

the argument of petitioner's appeal,‘raises the most serious
and séarching doubts as to its authénticiﬁy. Moreover, it
brings into play the question as to whether the government
may release from its control crucial documentary evidence
which it has presented in a criminal trial befo?e the judg-
ment therein becomes final. Co - ' .
But putting that consideration aside for the moment)
there is no doubt that the circumstances of the disposition

of Exhibit 16 fairly shout for an explanation on the part

alleged suppression or loss of certailn correspondence in

Kvle v, United States, sunra., As the Supreme Court stated
in Sanders, with respect to 2255 wmotions, "The federal jucge

clearly has the power -- and if the ends of justice dewand,

e ¢ s e+ b i . et

the duty -- to reach the merits ... we are coniident that

this power will be soundly applied." (at 18-19)
. A

In accordance with the ideals of American justice,

"
the demands of due process and the need for great care in ;

criminal collateral procedure" (32rncders v, United States,

supra, at 22)petitioner should be grented a hearing., It i
is particularly true in this case that the ability of our

‘courts to recognize and undo wrong, a characteristic of our

ik e

democratic tradition, will do great service to our nation

Justice Frankfurter has pointed out:

bad s 00
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"Perfection may not be demanded of law, but

the capacity to counteract inevitable, though
rare, frailties is the mark of a civilized leoal
mechanism,

"Our heritage requires that questions councerning
the corruption of justice be brought to the
attention of the courts, where the ey will be accord-
ed the most carciul scrutiny with all the protec-
tions of a judicial hearing. The fullest litiga-
tion of such qULSLlOﬂS -- and c¢ounsel shares the
natural revulstions of their implication -- is in
the highest traditions of the bar and the courts," .

A full evidentiary hearing, -at which petitioner
will be put to his proof, will be in the best interests of
all concerned. If he fails to sustain the wvery serious y%arces
he makes, his contention will £all, But if he p*evalls,
justice will require that his conviction be vacated. In
either event, our democracy will have proved once more that
it is not afraid of the truth and that it wholeheartedly
subscribes to the ideals and principles expressed in its
Constitution and proclaimed by its lawiul representatives., !

The Supreme Court has stated that:

Yeoeo the uﬂtclnted administration of justice is

certainly one of the wost cherished aspecus of

our institutions, ts observance is one of our
proudest boasts ... therefore, fastidious regard
for the honor of the administration of justice -
requires the Court to make certain that the
doing of justice be made so manifest that only

- irrafional or perverse claims of its disregar
can be asserted." DMesarosh v. United State:

supra, at 13.

Our nation cannot tolerate any man's conviction

‘based upon fraud. The strength and vitality of our country

and its responsible role in the world require the -repudiation
1

-32.. 1
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justice, As Mr, Chief Justice Warren has put it:

"The dignity of the United States Govermmeat
cannot permit the conviction of any person on galnted
testimony ... the goverament of a strong and fr
nation cdoes not need convictions based upon sucH
testimony. It cannot afford to abide with them."

-

Mesarosh v. United Scatgeh.gi rat ‘10.z¢ %

CONCLUSION

WHEREFORE, it is respectfully requested that
—| petitioner be granted an evidentiary hearing as provided

. for in 28 U,S.C, 2255,

Respectfully submitted,

ARTHUR KINOY ;

B : WILLIAM M. KUNSTLER
511 Fifth Avenue

. New York’ New York

hARS ALL P QLIV

i . ) New York, \e" York

MALCOLM SHARP

University of New Mexico
Law ScHool ‘

Albuquerque, New Mexico

BENJAMIN DREYFUS o
341 darket St.
San Francisco, Calif,

VERN COUNTRYMAN .
i ) 3 Suzanne Road’ -
: : Lexington, Mass.
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CSA G RES. NQ. gF . *
UNITED STATES GO ‘EXNMENT g 4
TO SAC, NEW YORK (100-37158) PATE: " 8/8/66 T
. . T :;f::ji- .- :"".-%’-
rmou L are—¥G e
H L SA SRR -..;.r-'“331 -
SUBJECT: ’ ’ h
ST MORTON SOBELL
ESP - R
. Attached herewith for the file are the .
following items rela ting to captionsd case which have =
o been furnished by AUSA ROBERT L. KING, SDNY: .- é
. . : l. Copy of brief filed by defense in support : ;
' ) or application for a hearing purs;ant to Sec*ion 2255, USC.» e
e . 2. Copy of affidavit of AU3A KING in opposition S
s to the above defense motion. - "
.ﬁ@»” 3. Copy of memorandum of AUSA KIXG in opposition ; ;
to the petition of MORTON SCBELL. - :
""?ff“" 777 Jhe  Copy of petition by defense to amend ‘the inIf“ . kﬂfz
e above motion under Section 2255. A A =
: o 5. Copy of letter from derense at TORNEY ﬁ
ELENNOR JACKSON PIEL to USA, dated 5/24;/66, together £
with court order re government exhibit #3. . :
e . 6. Copy of letter from defense attorney PIEL . o -
 to USA, dated 7/6/66. Tttt mra
' The above items are being filed herewith for
N information. Coples of all pertinent items kave been -

- previously furnished to the Bureau.
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is exempt from disclosure. 1n its entirety,
o under (b)(7)(D) as information contained in
e this serial would identify en informant to

e

ST T whom an expressed promise of confidentiality - % 5 <
FoommmTes has bern given., This information includes <+~ “=+=an~ oo™ -

dates and places of meetings which were ~: . .u:
sttended by a limited number of people known o,
to the informant and/or information from these
meetings and situations in which an i.nformant,:- . :
was in close contact with members of these -~ o=-- - = -

- . organizations, disclosure of which would reveal R
SR his identity. D o o e e .fi".';i:?ii:‘;.' e
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- OPTIONAL FORM NO 1 -~ Soro-107 pin

MAY ‘% CDTION 4 by
GSA GLr RiG NO 27

UNTTED STATES GOVERKNMENT

M emorandum

{P"""\

DATE: % /10,05

FROM

SUBJECT:  “oRTGH SORFLL

-
=
=)

) ‘ At 2:30 p.m, on B/B/GA, AUSA ROBERT T, KING
SDMY, telephonical‘v advised that he had just received
information that one of subjeet's deTense attcerneys,

MARCEALL PERLIN, would aprear that evenine on *ie WALTWR

- [

KRONKITE HWews Prosrzm on CRS-TYV to discusc the SCREIT
case and tnhe release of the GRVENGILASS atcmir stateh and
testimony. :
On ©/5/66, AUSA ¥IIG advised that PFRIIN did not
__. appear on the above pregram fer the folicwins reacons:
KING stated that upon learnine of the abvove, ne
was in telephcenic ceontact with the Derartment. The
Department was very much concerred over this mzatter and
stnoted thzt cush an apnoarance cf PCURLIN was o vielaticon
of Rule 20 of the Camnon of Etrics for ithornevs in diseugst
in this marner 2 case which is presertly perding ir ULZDC,
Tne De partmonu advised XING that should PERLIH ADTEAY &3
above, he should institute action in USDRC to have the Cour:

take action arz2inst PERLIN stating theot the Canncn of
Ethics speciTies the Covurt may tolkie such a2ction.

rIz'G f‘,-ﬁ{ pr" AV

tetod thab in view of the al~ve, e heoleg-
riimienlly contackes PERIIN on the cvening of 3’“"53 ard
advized him of the 2tove viclation of the Csrnmon of Bthics

.,—
and the proovosed a2ction 'y the office of the URL should he
appear on such a prorran

A
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NY 100-37158

Accordine to ¥WING, PERLIN, upon learning this,
stated that he was not familiar with the provisions of
Rule 20 of the Cannon of Ethics. KING thereupon read
the pertinent portion of it to him on the teleniione.
PERLIN stated that in view of this, he would call the
TV station and cancel his authorization for the interview
of him which had been taped earlier that afterncon. He
stated that in addition to the TV interview, he hacd taped
an interview for WCBS radio which he would also cancel.

KING also advised that he had just lecorned ti
another of the defense attorneys, WILLIAM KUNCTLZIR, har
appeared on #/2/66, on an interview on FM radic station
WBAI, during which he discussed the GSOBELL case for approxi-
mately 40 minutes., KING requested, if possible, this office
attempt to secure a copy of this interview,

Upon checking with Supervisor FRANK ILLIG, it
was determined that station WBAI is a very controversial
station and has in the past carried many programs which are
anti-Bureau and very unfavorable to the Director. ILIIG’
stated that we have been advised bty the Burean nolt to have
contact with this station.

The above information was furnishec¢ to AUSA KIN
who stated that in view of the above, he would consider
issuing a subpoena to obtain a copy of the tape reflecting

the interview of WILLIAM ¥UNSTLER.

1.

. = K. + . [ ~s
The altigre i beineg reported in o T332 Tor

2
infermation.
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under (b)(7)(c) as it concerns the investi-
gation of a third party.

N




/14/66

AIRMAIL AIRTEL

(T I

T0 DIRECTOR, FBI (101-24032)

FROM

(1)

SAC, BOSTON (100-24710) (RUC)

: MCRTON SOEBZLL
. ESP - R

t
-
(2]

00: HNew York

' Re New York airtel to> Burcau, 8/2/66, and
Albany airtel to Bureau, 8/4/66, both captloned as above.

Enclosed herewith for the Bureau are three
copies and for Neow York tws copies of an LHM dnrted as
avove and captioned "PHILIP MOURRISCN".

Per Hcw York reoquest that c¢coples of reports
which contain pertinent information regarding PHILIP
MORRISON be forwarded to that ~fficec s2 that Lhis in-
formation could be made avallable {92 the U3SA, 3DNY,
the following reports and LHMs are belng submitted for
. the completion >f the Hew York {llo:

Voo Roepori o SA dated 1
o \ L a2t Albany eng T, £ #ORRISON,
. \};’*1 " }- R A
2\ .V.'t'wevi {“{' Xerosx ¢apy o Albany LHM dated 5/11/{4 ag b7 C
¢ @ v _,lg,ﬁ = Alvany captioncd "PHILIP IINERIZON" .
y’cg' 2 - Bureau  (A%)(RM)(Fnels. ?)
_ {3 = New York (“d)(Rﬂ)(anls ))
& 2 4 100-37158)
{1 - 1“0 1C7111) :
. 1l - Bos ’

ey

P fee /DM LHM ,[;z‘(g//z/(é LAUSA f7oss a!'}:'k { | SEARCHED. ... MDEXTD. e |
. ](c I?c,/‘f/* 3

e | 100~ 3NE & 23s

.

,,/,_ V/é v LALA [ . 3:::..3 'tui‘.:...‘f:z‘:»-_:)_.iiu;h.,
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BS 100-24710
TDH :grs

Copy of WFO LMM dated 1/20/66 at Washington,
D.C,, captioned "PHILIP MORRISON"

Tooe o4

N — g’

7.

_ Review 2f the files of the Boston Office further
falls to indicate any particlpation on the part of MORRISON
in demonstrations, teach~ins, civil discbedience, or other

activity protesting U. S. action in Vietnam or the Dominican

Republic.

RN i AR g i m

In view of the above, this case is beling RUC ¢o
00 New York. )
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FILE # L00-37158 - i

- " SUBJECT MORTON SOBELL — B et et eegtmpen
SERIAL 23S7 pATE _€-22.6( .
CONSISTING OF __ 2 PAGES - - = vz
is exempt from disclosure, in its entirety,” -~~~ °°
under (b)(1l) as it has been classified pursuant . . .- -
to Executive Order 11652 as it contains
information which would disclose an intelligence
source. This serial bears the Classificsation .
Officers number 2040. T




@ @
FILE # 100-37158 T T
_— . supygcr |~ MORTON SOBELL - -7 . - .. W'MW'_L*M'",.;",“_T -
.. . sermaL _23S¢ DATE $-20- LQ_
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. source., This serial bears the Classification
Officers number 2040, ‘ VT
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Date receives I:“:g_w»-' from (nczg...x]symbol number) Received by b? C_
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Method of delivery (check appropricte block s)

- Can person Dby telephone Dby merl Dorauy Dtecorqu devlce Ejvriuen by !n!cmcnl" G ":' " 3
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et masIr
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by Informant - R - B - ) . L -

~Current -- - - -7 %
Brief deacription of activity or mtnar.lcl e A .. _ N Tl U N S

Statenment by Mrs., MORTON SOBELL dated

./29/66,‘on stationery of Committee to
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K Com.n:’ tce To Free Morion Souell
: NFID .
150 Fifth Avenug'f\e}vE\orn,‘T\ Y. 10011 . D
Tel: 243-6030 c : <
T T July 29, 1956 =
- h -~ ‘:s’ H
) STATEMENT BY MRS. MORTON SOBE’LL sl - - YN
Mrs. Morton Sobell  ~_. upon closed hearing scheduled to take place R SR |
Mis. Rose Sobell in the chambers of Judge Edmund L. Palmieri R
- at noon July 29, 1966 SRt " ?g
. HONORARY SPONSORS - . The only reason the Um.ted States attorney hes for ’é
(partial tisting) . . - . R
gfﬁ{:;‘,‘:,ﬁ;’;;‘" making the court proceeding_s in the Sobell case secret 2
David Andrews . . BN
'ﬁ‘:{:;’ms:::,‘d‘,q -7 .48 to conceal the damning fact that there is no secret 3
Leo Berman . ~
ﬁfﬁ;ﬁ‘{‘;ﬁ'ﬁ:’:’“““ materia’l. From the beginning the terrlfylng myth of :luig
Prof. G. Murray Branch - i ’: . e 3;
Rabbi Balfour Brickner - important secrets v:.tal to the national defense has o 3
A Burns Chalmers cE- o ~E -3
Harold A. Cranefield T ’ T =
David Dellinger - -, prevented an examination ‘of the true facts in this -3
Lloyd Donnetl ; LT
Rev. john €. Evans ~ Lo - = FovtT T ‘&"1;“" 113
Rabbi Morris Fishman case. ’Ihe so-called sketch of the atom bomb 1s a
Waldo Frank . -
Rev. C. Shubert Frye c. =2
Rev. Erwin A. Gaeda - . worthless farce and ‘the testimony regard:.ng it is =
Maxwell Geismar - . — T T S-S P P S TT ) ]
Rabbi Robert £ Goldburg” =~ -~ - e _ ny
Dr. Luigi Gorini i’raudulent false testimony presented by the T

Rabbi Avery Grossfield
Dr. A. Eustace Haydon

Russell Johnson . prosecution in’ the Rosenberg-Sobell trlal in 1951. ~
Rev. John Pau!)onesi e

Rev. Joseph P. King

Dr.Paul L Lehmann "7 *\ “This case’ is a national disgrace. '.No innocent
DonalE ). MacNamara - n e
Dr. Leo Mayer =

" Milion Mayer people lost their lives and my husband Norton Sobell
Rev. Peter McCormack R T2 R St %
Hon. Stanley Moffant . o
Dr. Gardner Murphy - _- has suffered 16 years of imprisonment for a crime thatc
Reinhold Niebuhr -~ | . :

Dr. Linus Pauling i

Rev. Dryden Linsley Phelps was never comm.tted. ) Mlm.mum decency demands a full

Prof. Dale Pontius . A FO
Howard B. Radest u

S P b

Prof. Anatol Rapaport” and open hearlng go:.ng into all of the frauds and ----- S |
Prof. Osc:}r’Kibce o~ nee L D e ae e g i e T
?Z,':{%Sﬁmd Russell per_}uries of thls frame—up. Star chamber proceedings S|
t-'e:eS»eesei'l cellmr . s U R S .. - _p___:&‘__}‘_‘ 2
Po'?‘ Dh:t“g\::pe P . are ahen to a democratic system of Justice.‘_ .

Sidoey Silverman, M.P. R
B k™ .. immediate release of Morton Sobell and his full .
Mrs. Clara M. Vincent - - e -

';,‘:{";{:ﬁ'g?vy?;’;f& vindlcatlon as an :mnocent man of the greatest

Tre Rt -—‘L - R Lt G o
N e ST - “~

L. 1ntegr1ty are long 1ong overdue. IR R
e o R v
i These Nobel laureates have asked for Morton Sobe s 'eedo‘CONFIDENﬂ Ag 439

Ermly Creene Balchd. - Dr. Martin LutherKing, Jr. =~ - - - Dr. LmusPauhng -

o,
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