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¢ have jurisdiction, it could not have transferred the case
'+ under 28 U.S.C. §1404 (a) at all; it would have been com-
i pelled to dismiss it.

.+ Plaintiff’s argument is not convincing. The record of this

. case clearly reveals that the court in the District of Colum-

: bia did not at any time consider the merits of this action, ' "
< but merely ruled on the government’s motion for change of
4 venue. Further, the transcript of the argument on the gov- ' .
j erment’s motion for reconsideration clearly shows that the Y
judea thought that the Southern District of New York was

th per forum (T. p. 8, 14), and only transferred the

case to this district because plaintiff preferred this district

to the Southern District of New York. (T. p. 16).

‘ Plaintiff also argues that the Attorney General has ac-
\ qunesced in the transfer of the case to this district. Plain-
txff points out that, in his reply to plaintiff’s memorandum
¢ in opposition to a change in venue, the Attorney General
stated that, while he adhered to his position that the case
% should be transferred to New York, “[W]e have no ob- T
: Jectnon to the transfer of this case to Lewisburg, if the
i plaintiff prefers Lewisburg.” However, plaintiff neglects
to mention that the Attorney General footnoted that par-
ti sentence with the following statement:

Since Stapf held that the sentencing court is the
appropriate body to grant credit for pre-sentence
custody, if any is available, we do caution that the
United States District Court at Lewisburg may not
believe itself appropriate for disposition of the is-
sue of pre-sentence custody. P.1, n.1. S

Plaintiff complains that in the defendants’ motion to dis-
I miss the Attomey General rested only *“‘on the ground that ,
‘the complaint fails to state a claim upon which relief can 3
: be granted,” and that nowhere in his memorandum in sup-

port of this motion did he suggest that this court does not

* have jurisdiction or that the case should be transferred a

‘rsecond time. Plaintiff feels that under these circumstances
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the Attomey General is precluded from ﬁrging this court
to retransfer the case to New York.

This argument is easily answered. Rule 12(h) (3) of the
Federal Rules of Civil Procedure states:

Whenever it appears by suggestion of the parties
or otherwise that the court lacks jurisdiction of the
subject matter, the court shall dismiss the action.

It has been held that the question of jurisdiction over the
subject matter is not waived if not raised in the defendants’
answer and may be raised at any time. Xaphes v. Mossey,
224 F. Supp. 578 (D.C.Vt. 1963). The court in Mertens v.
Flying Tiger Line, Inc., 341 F. 2d 851, 856 (2d Cir. 1965),
states that any party at any state of the proceedings would
be entitled to a dismissal for lack of subject matter juris-
diction under Rule 12(h), F.R.C.P.

Plaintiff further asserts that even if this question could
be brought under Section 2255, he is nevertheless entitled
to bring this proceeding under the Administrative Procedure
Act and the Declaratory Judgment Act. In his memorandum
on jurisdiction he states that both this circuit and the Dis-
trict of Columbia circuit have held that this procedure is
available to test the question whether a federal prisoner has
been denied the right of counsel at a parole board revoca-
tion hearing, even though he might also have proceeded by
habeas corpus in the district of his confinement. (p. 4).
While the cases cited by plaintiff for this proposition do
so hold, this court is of the opinion that those cases do
not support the plaintiff’s position in this case because
the su_bject matter involved is substantially different.

Plaintiff contends that the sentencing judge intended that
he be given credit for the time spent in presentence custody,
and so stated when pronouncing sentence. Both 28 U.S.C.

§ 2255 and Rule 35 of the Federal Rules of Criminal Pro-
cedure state that the sentencing court is the proper forum
to decide issues of this type. It is difficult to understand
how this issue can be considered as anything but a proceed-
ing under one of these provisions, and plaintiff cannot
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change the nature of his action merely by placing an
improper label on it.

Plaintiff states that it is the duty of the Attorney Gen-
i eral to make the corrections he seeks. However, in Stapf
5 v. United States, 367 F. 2d 326, 330 (D.C. Cir. 1966), the
» court stated:

The foregoing statutory and constitutional con-
siderations compel us to hold that it was and is the
duty of the sentencing court to provide credit for
presentence custody for want of bail to all defend-

. ants not granted credit administratively by virtue of
the provisions of § 3568. (Emphasis supplied).

In United States v. Pratt, 276 F. Supp. 80 (D.C.N.J.
1967), petitioner sought credit for the time spent in cus-
tody prior to the imposition of the maximum sentence.
The court treated the application as one made pursuant to
i Section 2255, and stated that the facts rendered the judg

% ment vulnerable to collateral attack and subject to correc-
tion under that section. Since both Stapf and Pratt are
relied on by plaintiff, it is difficult to see how he arrives at
i the conclusion that the Attormey General is the proper
party from whom to seek relief. It is possible that the fact

plaintiff has previously brought seven unsuccessful
S actions on different issues in the Southern District of
New York has made him reluctant to return there again,
but this does not alter the fact that New York is the proper
forum to resolve this issue. ‘

Finally, plaintiff argues that it would be unfair to trans-
fer this case a second time because unless this litigation is
resolved in the near future he will suffer merely by reason
of the delay in the courts. While this court is sensitive to
plaintiff’s problem, and is reluctant to do anything to delay
a prompt adjudication of the matter, it simply does not have
jurisdiction over this issue. However, any delay is due to
the fact that plaintiff has ignored the proper forum. It
should also be noted that the plaintiff was sentenced in
April, 1951, and his conviction was affirmed in February,
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1952. He has had ample opportunity to make proper ap-
plication for relief.

Because this court is without jurisdiction plaintiff’s claim

for credit for the time spent in presentence custody must
be dismissed.

I

TIME SPENT IN CUSTODY AFTER
SENTENCING AND PENDING APPEAL

Plaintiff contends that the denial of credit for the time . .
he spent in custody after sentence and pending appeal is
unlawful and unconstitutional in that it is not justified by
Rule 38(a) (2) of the Federal Rules of Criminal Procedure,
and it violates his right to counsel under the Sixth Amend-
ment and his right to equal protection of the laws under
the Fifth Amendment. Plaintiff’s contentions will be con-
sidered seriatim.

A.IS THE DENIAL OF CREDIT FOR THIS PERIOD JUSTI-
FIED UNDER RULE 38(a) (2) OF THE FEDERAL
RULES OF CRIMINAL PROCEDURE?

" After plaintiff’s conviction he was transferred from the
Tombs, where he had remained during trial, to the federal
penitentiary in Atlanta, Georgia. In order to return to New
York to consult with his counsel concerning his pending
appeal, plaintiff signed the following form:

ELECTION NOT TO BEGIN SERVICE OF SENTENCE

Having heretofore taken an appeal from my sen-
tence imposed on April 5, 1951, in the United
States District Court for the Southern District of

New York, 1 now elect not to commence service of
the sentence.

Signed this 20 day of July, 1951
(Exhibit A of plaintiff’s complaint).

The signing of this form was a prerequisite to plaintiff’s
return to New York because in July, 1951, Rule 38(a) (2)
of the Federal Rules of Criminal Procedure read as follows:
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A sentence of imprisonment shall be stayed if an
appeal is taken and the defendant elects not to com-
mence service of the sentence or is admitted to bail.

Thus, in order for plaintiff to be returned to New York and

consult with his counsel, he had to agree to delay beginning
3 service of his sentence. Plaintiff contends that this waiver

i was not made with knowledge of its consequences and is

i therefore ineffective.

Plaintiff states that at the time of signing the form he
-1 wggnot notified by any prison official or anyone else that

) ﬂs:msequence of signing this form would be a denial of

i credit for the time spent in custody while in New York. He
! claims that he wrote to his trial attorney asking him to take
1 steps to have him transferred back to New York, but that

1 he did not receive a direct reply from his counsel. However,
4 prison officials informed him of the requisite procedure and
* supplied him with the form. (Affidavit of Morton Sobell in
{ support of motion for summary judgment, paragraph 11).

The government, however, contends that plaintiff had
ample opportunity to have the advice of his counsel before
he signed his “Election.” Exhibit B of the government (At-
tached to the government’s brief in support of its motion)

i elegram dated July 2, 1951, from Sobell to his attor-
which read as follows: “Start election proceedings
immediately. Letter follows.” This message implies that
plaintiff and his attorney had discussed this matter at some
prior time. On July §, 1951, plaintiff’s attorney sent tele- '
grams to both plaintiff and the warden of the Atlanta pen-
itentiary. (Government Exhibits A and C).

The telegram to Sobell read as follows:

RECEIVED YOUR LETTER OF JUNE 29 THE
WARDEN HAS NECESSARY BLANKS TO BE EX-
ECUTED BY YOU FOR ELECTION I HAVE TEL-
EGRAPHED THE WARDEN ASKING HIS COOP-
ERATION FOR THAT PURPOSE YOU MIGHT
ASK FOR OPPORTUNITY TO EXECUTE THE
BLANKS DO NOT WORRY ABOUT TIME LIMIT
ON APPEAL-EDWARD KUNTZ-.

Tl B am st Far e RS
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This message refutes plaintiff’s contention that he never
heard from his attorney directly. ~

The telegram from plaintiff’s attorney to the warden
stated:

MY CLIENT MORTON SOBELL 71342-A
WISHES TO ELECT NOT TO SERVE PEND-
ING HIS APPEAL AND DESIRES TO BE RE-
TURNED SOUTHERN DISTRICT NEW YORK
FOR PURPOSE OF CONSULTATIONS ON AP-
PEAL WOULD YOU KINDLY HAVE HIM EXE-
CUTE THE NECESSARY FORMS FOR THAT ¢
PURPOSE VERY GRATEFUL FOR YOUR
COOPERATION.

This message could reasonably lead the warden to believe
that Sobell had consulted with his attorney concerning this
matter, and was fully aware of the consequences.

In support of his contention that his election not to
serve was not made intelligently, plaintiff cites the case of

~ Bolden v. Clemmer, 235 F. Supp. 832 (E.D.Va. 1964),

where it was held that an indigent inmate who had, without
advice of counsel, signed a form similar to the one signed

by plaintiff had not made a voluntary election. However,

in the instant case plaintiff was given ample opportunity to
consult with hxs counsel, as the telegrams mentioned pre-
viously show.!

It is the opinion of this court that plaintiff’s election was
intelligently made with a full knowledge of the consequences
and with advice of counsel.

T3t should also be noted that Sobell holds a master’s degree in elec-
trical engineering and possesses an extremely high 1.Q.
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B B.DOES THE DENIAL OF CREDIT FOR THIS PERIOD
‘ CONSTITUTE A VIOLATION OF PLAINTIFF'S RIGHT
_'5; TO COUNSEL GUARANTEED BY THE SIXTH AMEND-
3 MENT?
} Plaintiff’s transfer from Atlanta to New York was for the
purpose of consulting with counsel in connection with his
1 appeal. There is no contention that after his arrival in New
York his access to his counsel was in any way hampered.
However, plaintiff contends that in order for him to return
to New York to exercise his constitutional right, the gov-
ent exacted an unconstitutional price, namely, that he
ha¥ to serve an additional time in prison.
In support of this contention plaintiff relies primarily on
i Sherbert v. Verner, 374 U.S. 398 (1963). In that case a
person who celebrated the Sabbath on Saturday was denied
3 unemployment compensation because she would not take a

+ job which required that she work on the day of her Sabbath.

- The Supreme Court stated:

. . . The ruling forces her to choose between fol-

<3 lowing the precepts of her religion and forfeiting
“benefits, on the one hand, and abandoning one of
the precepts of her religion in order to accept work,
‘on the other hand. Governmental imposition of

' such a choice puts the same kind of burden upon
the free exercise of religion as would a fine imposed

against appellant for her Saturday worship. Id. at

? Similarly, plaintiff contends that he is being imprisoned for

3 additional months because he exercised his constitutional

{ right to counsel.

Prior to its recent amendment, Rule 38(a) (2) of the

Federal Rules of Criminal Procedure provided that if a de-

: fendant elected not to commence service of his sentence the

« ' sentence was stayed. Under this rule, it was uniformly held

~ " that a prisoner was not entitled to credit for the time he

.. served under his “election.” Comulada v. Willingham, 351

~“F. 2d 936 (10th Cir. 1965), cert. denied, 384 U.S. 973

4/' *
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(1966); Allocco v. Heritage, 310 F. 2d 719 (5th Cir. 1962);
Shelton v. United States, 234 F. 2d 132 (5th Cir. 1956).

Rule 38 was promulgated by the Supreme Court and the
constitutionality of this rule was upheld in Baker v. United
States, 139 F.2d 721 (8th Cir. 1944), rehearing denied, 325
U.S. 894 (1945). Plaintiff requests this court to hold that
this rule was unconstitutional as applied to him because his
choice was not a completely free one.

It is obvious that in order to consult with his counsel,
plaintiff was required to give something up. Itisalso ob-
vious that the same is true of all choices, and that in
electing to pursue one course of action, another must be sur-
rendered. This court is unwilling to hold that the choice re-
quired of plaintiff placed an unconstitutional burden on
him.

C. WOULD A REFUSAL TO GIVE CREDIT FOR THIS
PERIOD BE A DENIAL OF DUE PROCESS OF LAW
AND A VIOLATION OF THE CONSTITUTION'S SEPA-
RATION OF POWERS?

Plaintiff states that had he been free on bail pending ap-
peal he could have engaged and consulted counsel free of
hindrance by the government, but that this was not possible
because he was financially unable to post bond. He argues
that to hold that he is not entitled to credit for time spent
in custody pending sppeal, whereas a defendant financially
able to post bond would have been able to consult counsel
without incurring any penalty, denies plaintiff equal protec-
tion of the laws.?

Plaintiff states that a classification which establishes a dif-
ferentiation between persons, in order to be valid, must bear
a reasonable relationship to a legitimate government pur-

tY
.

Plaintiff admits that the Fifth Amendment does not contain any
equal protection clause, but argues that the due process of law guaran-
teed in the Fifth Amendment embodies the same concept of equal
protection as is explicitly set forth in the Fourteenth Amendment.
Bolling v. Sharpe, 347 U.S. 497 (1954).
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pose, and that differentiation becomes an invidious discrim-
ination under equal protection unless it bears a reasonable
relationship to a legitimate government purpose. He argues
that here the purpose was not to make certain that he

would be available for trial, because he was given the op-
portunity to have bail but could not afford it. Therefore,

the only purpose it served was to give him a longer sen-
tence.

Plaintiff concedes that the equal protection clause can-
not be pushed to the point where every inequality in the
inistration of criminal justice attributable to wealth (or
¢ lack of it) must be equalized by the government. This
court agrees and declines to hold that plaintiff has suffered
a deprivation of a constitutional right because of his inabil-
ity to afford bail.

At plaintiff’s trial the government produced evidence tend-
ing to show that plaintiff had fled to Mexico to escape pros-

ecution, and that he had been deported from that country.
United States v. Rosenberg, 195 F. 2d 583, 602 (1952).
Under these circumstances plaintiff’s inability to obtain bail
could have been caused by considerations other than finan-

cial. It should also be noted that plaintfiff apparently never

ealed from the amount set for bail. It therefore cannot
id that the fact that plaintiff is serving a longer sentence
than he would have if he had obtained bail is the result of

arbitrary or capricious action on the part of the government,

which bore no relation to a legitimate government interest.

Finally, it should be noted that in computing plaintiff’s
sentence, the Bureau of Prisons was merely following the

law as prescribed in 18 U.S.C. § 3568 and Rule 38 (a) (2)

of the Federal Rules of Criminal Procedure. No other
choice was open to the Bureau, and therefore there was no

substitution of an administrative decision for the legislative
determination of the maximum penalty.

Accordingly, the motion of plaintiff for summary judg- '

ment will be denied; the motion of the defendants to dis-
miss will be granted as to the issue of presentence custody,
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and denied as to the issue of custody pending appeal; and
the motion of the defendants for summary judgment as to
the issue of custody pending appeal will be granted.
July 1, 1968.

Frederick V. Follmer

United States District Judge

ORDER g

NOW, July 1, 1968, in accordance with Opinion filed
this day, It is Ordered that:

The motion of plaintiff for summary judgment is denied;

The motion of defendants to dismiss is granted as to the
issue of presentence custody, and denied as to the issue of
custody pending appeal; and

The motion of defendants for summary judgment as to. .
the issue of custody pending appeal is granted.

Frederick V. Follmer
United States District Judge
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UNITED STATES COURT OF APPEALS

For raE THIRD CIRCUIT

————

No. 17349

——

MORTON SOBELL,

® e

ATTORNEY GENERAL OF THE UNITED STATES,
DeparT™ENT OF JUsTICE, WasHINGTON, D. C., AxD

Appellant,

DIRECTOR, UNITED STATES BUREAU OF PRISONS,

! DEPARTMENT oF JusTice, WasaingTON, D. C.

ArrEaL From THE Unrrep States Districr Courr ror THE
MippLe DisTricT OF PENNSYLVANIA

—

Argued July 30, 1968

.Before Freeoman and Serrz, Circuit Judges, and
Layrox, District Judge.

OPINION OF THE COURT
(Filed August 16, 1968)

: ‘Serrz, Circuit Judge. )

On April 5, 1951, the plaintiff, appellant here, was

i ‘gentenced in the United States District Court for the South-
. ern District of New York to serve a thirty year sentence
. for conspiracy to violate the espionagg statut? (50 U. 8. C.
: §32(a) (1946 ed.)). He is now a prisoner in the federal
. ; penitentiary at Lewisburg, Pennsylvania. On January 18,
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1968, after unsuccessfully seeking relief from the Attorney
General, he brought the present action in the distriet court '
under the Administrative Procedure Act (5 U. S. C. A.
§§ 702, 703, 704 and 706) and the Declaratory Judgment Act
(28 U.8.C. A. § 2201) seeking a determination as to whether
he was entitled to credit on his prison sentence for the
periods: : '

1. from August 18, 1950, the date of arrest, to April 5,
1951, the date of his sentencing, and

2. from July 20, 1951, to February 25, 1952, the period
during which his appeal was pending.

The district court denied plaintiff’s claim for the period
of pre-sentence imprisonment on the ground of lack of juris-
diction. It denied on the merits the request for appeal time
credit. Plaintiff appeals both determinations. We are act-
ing promptly because plaintiff is entitled to be released if
there is merit to both of his claims.

We first consider the claim for pre-sentence credit.
The district court held that although the plaintiff was in-
carcerated within its district, neither the Administrative

“Procedure Act nor the Declaratory J udgment Act gave that

court jurisdiction. Rather, it held that under both 98
U. S. C. A. §2255 and Rule 35 of the Federal Rules of
Criminal Procedure the scutencing court (Southern District
of New York) was the proper forum to decide this type of
issue,

This action was brought against the Attorney General
of the United States and the Director of the United States
Bureau of Prisons. We need not decide whether the ques-
tion is one going to the district court’s Jurisdiction because
we ave satisfied, in any event, that the claim for pre-sentence
credit is within the ambit of 28 U. S. C. A. § 2255, and there-

1 The action was instituted in the United States District Court for the
Distriet of Columbia but was transferred by that Court to the court below

rather than to the sentencing court. We express no opinioz as to the propriety

of the transfer except to say that we do not consider that it constituted an ad-
Judication of the issues here raised.
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. fore a matter for the sentencing court. Plaintiff’s term of
| imprisonment is considered by defendants to have com-
: menced on the date of sentencing. Plaintiff claims that 18
U. 8. C. A. § 3568, as then in effect, required that his sen-

. that the sentencing court intended to employ the earlier
| commencement date. Thus, plaintiff is asking this court, in
“; pubstance, to make a determination regarding the com-
-] mencement date of the sentence intended or required to be
1 set by the sentencing court. The relief granted, if any,
w’ come within that provision of § 2255 which permits
1 the'sentencing court to ‘‘correct the sentence.’”” So viewed,
1 plaintiff is attacking the correctness of the sentence as im-

i posed. Under these circumstances, we conclude, as did the

i district court, that relief, if any, with respect to this claim
. is a matter for the sentencing court. Moreover, the Attor-
ney General was not confronted with a situation where the
.} governing law was clear. The statute applicable at the time
of sentencing was by no means decisive of the present issue
! and no controlling opinion of the United States Supreme
. Court or of the Second Circuit was before the Attorney
i General.

!Qxﬁstrative power when he issued a ‘‘Policy Statement’’
. on February 9, 1968, in which he said that implementation
. was to be given to court decisions regarding jailtime credit
: on sentences imposed between October 2, 1960, and Septem-
| ber 19, 1966. It is true that the Attorney General declared

3

¢ which, of course, was imposed before October 2, 1960. This
 is not to say that some of the reasoning of the policy state-
: ment might not be applicable to plaintiff’s sentence. H()‘W-
- T ever, since we find that the authority to grant 'the 'rehef
‘ requested was in the sentencing court, our decision is not
i affected by his policy statement. Other reasons advanced
, by plaintiff are equally without merit and indeed, in some

. tence commence on the date of his arrest. He also contends

. Plaintiff says that the Attorney General exercised an '

nch a policy but, neither the policy by its terms nor its -
s underlying authority would apply to plaintiff’s sentence -

01. .
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instances, point to the practical desirability of a determina-
tion of the present issue by the sentencing court. The dis-
trict court’s dismissal of this claim will be affirmed without
prejudice to the merits thereof. '

We next consider plaintiff’s claim to credit for the
period spent in custody while his appeal to the Second
Circuit Court of Appeals was pending.

Plaintiff was sentenced on April 5, 1951. He was
transferred to the federal penitentiary at Atlanta, Georgia.
After transfer, he sought to be transferred back to New
York in order to consult and assist his counsel concerning
the appeal. To that end, and on the basis of his counsel’s
advice, he signed the following form:

““‘Election Not To Begin Service of Sentence

‘““Having heretofore taken an appeal from my
sentence imposed on April 5, 1951, in the United States
District Court for the Southern District of New York,
I now elect not to commence service of the sentence.

“*Signed this 20 day of July, 1951.”
Rule 38(a)(2) of the Federal Rules of Criminal Pro-
cedure, as then in effect, reads:

““A sentence of imprisonment shall be stayed if an
appeal is taken and the defendant elects not to com-
mence service of the sentence or is admitted to bail.’”

Thereafter plaintiff was transferred to New York and
remained there while his appeal was processed.

We first note that the district court decided this issue
on the merits. The defendants did not raise in the district
court and do not here attack that court’s jurisdiction to
decide this issue. The jurisdictional issue was, however,
raised by the court at oral argument. The majority of
the court believes that the district court had jurisdiction to
declare plaintiff’s rights here. The Attorney General ad-
ministered the election procedure provided by F. R. Cr. P

38(a)(2), and plaintiff was subject to his custody at the

time he invoked this Rule. Plaintiff’s attack on the conse-
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quences of his election was, of course, based on events
'+ occurring after his sentence was imposed. We believe that

i these factors authorized an action for declaratory judgment

i

A

which was jurisdictionally justified by the federal habeas

1 corpus statute® without prior resort to the sentencing °

court under 28 U. 8. C. A. §22532 See Stinson v. U. S,,

342 F.2d 507 (8th Cir. 1965), Allen v. U. S,, 327 F.2d 58

(5th Cir. 1964), Halprin v. U. 8., 295 F.2d 458 (9th Cir.

,, 1961), Freeman v. U. S, 25¢ F.2d 352 (D. C. Cir. 1958),
_“ Barrett v. Hunter, 180 F.2d 510, 514 (10th Cir.), cert.
4 de 340 U. S. 897 (1950), and Costner v. U. S., 180 F.2d

|od
i oedure Act would also supply jurisdiction in this casc.

N
3

4th Cir. 1950). In view of our decision on this issue
we need not consider whether the Administrative Pro-

As to the merits, plaintiff first contends that the waiver

 or ““election’’ was not made with knowledge of its conse-
i quences and was therefore ineffective. He argues that he

. was not aware that by signing the election he would not

"' be given credit for the time served while the appea\ was
. \pendmg It is undisputed that prior to his signing the

:election form his counsel wrote him about the matter and

ihe explicitly authorized his attorney to ‘‘start election

proceedings immediately.’’ It is further undisputed that,
at @nsel’s request, the prison officials made the election

document available for plaintiff’s signature. Considering

the language of the form and the undisputed facts sur-
rounding its signing we can find nothing in this record

which would relieve him from the consequence of his af-

firmative, attorney counselled, action in signing the-election.
Plaintiff next asserts that the 1966 Amendment to
Rule 38(a)(2), which abolishes the election procedure and
gives credit generally, should be applied retrospectively.
In adopting the amendments, the United States

“Supreme Court’s order provided that they ‘‘shall take

";f.effect on July 1, 1966, and shall govern all criminal pro-

2 See 28 U. S. C. A. §8 2241, 2243 and compare Shelton v. U. S, 234 F.2d

132 (5th Gir. 1956).

3 We think Rule 35 of the F. R. Cr. P. is by its terms not here applicable.
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ceedings thereafter commenced and so far as just and
practicable all procecedings then pending.” 383 U. S. 1089
(1966). Plaintiff’s counsel does not tell us how this case
comes within the quoted language since admittedly no
proceeding was pending on July 1, 1966. Nor is it sug-
gested that this action is a ‘‘criminal proceeding thereafter
commenced’’ within the meaning of the order. We do
not find the amendment available to this plaintift.

Plaintiff argues that denial of credit violates his right
to Due Process and Equal Protection of the Laws. It is
said that the election procedure imposed additional im-
prisonment on him because of his ‘“‘financial inability to
make bail.”” It is true that, as between one who could
afford bail and one who could not, it worked a hardship on
the latter if he elected not to commence serving his sen-
tence. But this consequence flowed from what we must as-
sume was a proper imprisonment. While the result may be
unfair it is not sufficiently invidious to reach constitutional
proportions.

Finally, plaintiff contends that denial of credit here
violates his right to counsel guaranteed by the Sixth
Amendment. Plaintiff’s counsel in effect argues that he
had a constitutional right to be present in a physical loca-
tion where he could conveniently consult with his counsel
concerning his appeal; that it constituted an undue burden
on that right to condition its exercise upon the signing of an
agreement which had the effect of forcing him to serve an
additional period in custody.

By amending Rule 38(a)(2) to eliminate the election
provision, the Supreme Court of the United States has in-
dicated that the procedure left much to be desired. But
we do not view the former procedure as being in violation
of plaintiff’s Sixth Amendment rights. It did not deny
him his right to appeal and to consult with his counsel.
Insofar as the ‘‘election’’ was involved, the plaintiff’s
choice was between immediate proximity to counsel and
credit on his sentence. The choice given him did not, with-
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out more, constitute the placing of an impermissible burden
on the exercise of his Sixth Amendment rights.
We affirm the judgment of the district court denying

v Lwtas

3

. ants’ motion to dismiss as to the issue of pre-sentence cus-

ants’ motion for summary judgment as to the issue of
custody pending appeal.

: FreeoMan, Circutt Judge, concurring in part and dissenting
; in part.

4 I believe the Distriect Court did not have jurisdiction
. over either of plaintiff’s claims.

é - In my view plaintiff may not seek declaratory judgment
4 in this court because relief is available to him under 28
7 UB.C. §2255. Relief available to federal prisoners under
! §2265 parallels the scope of relief available to state pris-
| oners on federal habeas corpus.® It is therefore well within
 the limits of § 2255 to assert collateral claims by which a
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ob¥MWed. The reported cases show that § 2255 has been
invoked on clsims for post-sentence credit® as well as for
pre-sentence credit? Here it is conceded that if the claims
made are fully sustained plaintiff is entitled to immediate

release.
Under the express requirement of ¢ 2255 relief must

statutory restriction on the federal substitute for habeas
é.a., United States v. Hayman, 342 U.S. 205 (1952); Sanders v.

(1968), overruling McNalley v. Hill, 293 U.S. 131 (1934).
, 2 See Norris v. United States, 190 F.2d 186 (5 Cir. 1951).
3 See United States v. Pratt, 276 F. Supp. 80 (D. N.J. 1967).

3 4 1 find it unnecessary to decide whether relief would be available under
" Rule 35 of the Federal Rules of Criminal Procedure, for relief under that rule
* . too must be sought in the court which imposed the sentence. See, e.g., Stapf v.
' United States, 367 F.2d 326 (D.C. Cir. 1966).

plaintiff’s motion for summary judgment, granting defend- .

tody without prejudice to the merits and granting defend- - |

prigaper’s sentence would be reduced and his earlier release

be sought in the court which imposed the sentence.t This

1
Unitedsgz’at , 373 U.S. 1, 12-14 (1963), cf. Peyton v. Rowe, 391 U.S. 54
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corpus was specifically designed to avoid the necessity in
habeas corpus cases of bringing the proceeding in the dis-
trict where the applicant is confined. Its twofold purpose
was to overcome the undue burden imposed on the courts
of districts in which penitentiaries are located and to make
more readily available the records of the sentencing court
which at times may prove to be of significance. United
States v. Hayman, 342 U.S. 205, 212-13 (1952). To enter-
tain declaratory judgment actions in cases where § 2255 is
available would destroy the Congiessional purpose in the
enactment of § 2235. Plaintiff’s claim that the sentencing’
judge intended him to be credited with the period of his
pre-sentence imprisonment, a matter which would best be
determined in the sentencing court, illustrates the desirabil-
ity of effectuating this purpose.

I see no reason to make a distinction in the Attorney
General’s determination of the duration of the sentence
because his refusal to give credit is for the post-sentence
rather than the pre-sentence period. In both cases the At-
torney General was merely acting as an officer in charge
of the management of the penitentiary. It was as the supe-
rior of the warden of the penitentiary that the Attorney
General received the election which a prisoner was author-
ized to make under Rule 38(a), and the receipt of such
election and its recognition was not the quasi-judicial ac-
tion of an ‘‘agency” which would be subject to judicial
review by declaratory judgment under the Administrative
Procedure Act.®

Even if we had jurdisdiction to consider the claim for
post-sentence credit, I would in the exercise of our discre-
tion under the Declaratory Judgment Act*® leave it to be

5 Compare decisions by a board of Cparole which are judiciaily reviewable.
See Hurley v. Reed, 288 F.2d 844 (D.C. Cir. 1961) ; see also Washington v.
Hager_l, 287 F.2d 332 (3 Cir. 1960), cert. denied, 366 U.S. 970 (1961) : Stinson
v. United States, 342 F.2d 507 (8 Cir. 1965) ; Allen v. United States, 327 F.2d
88 (5 Cir. 1964) ; Halprin v. United States, 295 F.2d 458 (9 Cir. 1961) ; Free-
man v. United States, 254 F.2d 352 (D.C. Cir. 1958) ; Costner v. United States,
180 F.2d 892 (4 Cir. 1950).

6 Provident Tradesmen’s Bank & Trust Co. v. Lumbermen Mutual Insur.

ance Company, 365 F.2d 802, 814 (3 Cir. 1966), th
3% U.S. 102 {1968), (3 Cir ), reversed on other grounds,
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decided in the sentencing court as pendent to the claim for
pre-sentence credit. _ .

The appeal raises for me serious quesiions on the
merits of the two claims. Believing, however, as I do

that they should be decided only in the Southern District of
New York, I concur in the dismissal without prejudice of.

the claim for pre-sentence credit and dissent from the di‘s-
missal on the merits of the claim for post-sentence credit.

.A True Copy:
Teste:

Clerk of the United States Court of Appeals
for the Third Circust.

d{' .
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APPENDIXC '~
UNITED STATES COURT OF APPEALS

No. 17,349

MORTON SOBELL,

Appelilant
v

ATTORNEY GENERAL OF THE UNITED STATES
DEPARTMENT OF JUSTICE, WASHINGTON, D. C., AND -
DIRECTOR, UNITED STATES BUREAU OF PRISONS
DEPARTMENT OF JUSTICE, WASHINGTON, D. C.

(D. C. CIVIL ACTION No. 68-144)

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

PRESENT: FREEDMAN and SEITZ, Circuit Judges, and
LAYTON, District Judge.

JUDGMENT

This cause came on to be heard on the record from the
United States District Court for the Middle District of
Pennsylvania and was argued by counsel.

On consideration whereof, it is now here ordered and ad-
judged by this Court that the part of the said District Court
order, filed July 1, 1968, which denied plaintiff’s motion
for summary judgment be and hereby is affirmed; the part
, of the said District Court order, which granted defendants’
~ motion to dismiss as to the issue of pre-sentence custody be

and hereby is affirmed, without prejudice to the merits; the
part of the said District Court order, which granted defend-
ants’ motion for summary judgment as to the issue of cus-
tody pending appeal be and hereby is affirmed.

ATTEST: Thomas F. Quinn,
August 16, 1968 Clerk
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APPENDIX D

" BUREAU OF PRISONS =~ WASHINGTON, D. C. 20537
POLICY STATEMENT 7600.49

; SUBJECT JAIL-TIME CREDIT UNDER COURT DECISIONS
10-27-67

L En A Rar s,
[ENONSTAr .

1. E. To implement court decisions regarding jail-
time credit on sentences imposed before

September 20, 1966.

32 EXPLANATION. Recent cases decided by the Courts of
Appeals for the District of Columbia
" Clrcuxt (Stapf v. United States), the Fourth Circuit (Dunn v.
. United ‘States), and the Seventh Circuit (Smith v. United
States) have interpreted the jail-time credit under 18 U.S.C.
3568 for sentences imposed prior to the effective date of
;the Bail Reform Act of 1966. These courts have held that
!sentencing judges must give defendants credit for time spent
"’in jail awaiting trial in cases not requiring mandatory mini-
N mum sentences. However, in those cases where the record
tes that the sentencing court could have taken the
j.fl_pr tence custody into account in arriving at the sentence
‘which was imposed, it is to be presumed that such credit
‘was given. Thus, if the maximum sentence allowed under

SOV NI S N

: pre-sentence custody, exceeds the statutory maximum, credlt
must be given as a corrective matter, because the sentencmg
;udge obviously did not deduct the pre-trial custody period
““from the sentence.

. ACTION.

a. Rather than to require this credit to be given indi-

y - administratively given to defendants who were sen-
tenced before September 20, 1966 in the District

the law was imposed, or if the sentence, when added to -

vidually by the court in each case, the credit will be .
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of Columbia, the Fourth Circuit (which comprises
all districts in Maryland, North Carolina, South Car-
olina, Virginia, and West Vu'glma), or the Seventh
Circuit (which comprises all dlstncts in Illinois, Indi-
ana, and Wisconsin).

b. The simplest sxtuatnon w1ll mvolve the. defendant who

is sentenced to the statutory maximum (§ years for
Dyer Act, for example). In such a case, credit will
be given for all time spent in custody for want of
bail set for the offense, before the date of sentence
imposition. In addition, a person who receives less
than the maximum, but the amount :received plus
jail-time exceeds the statutory maximum, will receive
such credit so that the total time does not exceed
the maximum. For example, if an inmate received
4Y; years for a Dyer offense, and was in pre-sentence
custody for the offense for 9 months, for want of
bail, a credit of 3 months will be applied against the
sentence. '

. The credit will also be applied to the violator term

of parole and mandatory release violators, whose
original sentences would exceed the statutory maxi-
mum as defined above.

. As of now, this credit will not be applied to persons

committed under the Youth Corrections Act (18
U.S.C..5010(b) or (c)) or the Federal Juvenile Delin-
quency Act (18 U.S.C. 5034), since the crediting
provisions of 18 U.S.C. 3568 do not appear to apply
to youth or juvenile commitments.

. Assistance in determining eligibility in questionable

cases may be sought from the Legal Counsel.

MYRL E. ALEXANDER

Director, Bureau of Prisons

Commissioner, Federal Prison
Industries, Inc.
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APPENDIX E

BUREAU OF PRISONS °  WASHINGTON, D. C. 20537
i POLICY STATEMENT 7600.49A

{  SUBJECT: JAIL-TIME CREDIT UNDER COURT DECISIONS
E 2-9-68

1. PURPOSE. To give nationwide implementation to court

. . decisions regarding jail-time credit on sen-
tences imposed between October 2, 1960,
and September 19, 1966.

*2. DIRECTIVE AFFECTED. This Policy Statement supersedes
p Policy Statement 7600.49 dated
10-27-67. .

"7 *3, EXPLANATION. In addition to the rulings in the District
of Columbia, the Fourth, and the Sev-
_enth Circuits referred to in Policy Statement 7600.49, the
Court of Appeals for the Fifth Circuit (Bryans v. Blackwell)
has followed the ruling regarding jail-time credit, which was
originally set out in Stapf v. United States. Consequently,
it_has been determined that the Stapf ruling should be
‘ed to all federal inmates, regardless of the place of orig-

. inal sentencing.

These courts have held that sentencing
judges must give defendants credit for time spent in custody
| awaiting trial in certain cases other than mandatory minimum
! sentences, for which such credit was provided in the 1960

: amendment to 18 U.S.C. 3568. They have held that credit
: should be given if the maximum sentence allowed under the
: law was imposed, or if the sentence, when added to presen-
- tence custody, exceeds the statutory maximum. The rea-
* soning behind these cases is that in such situations, the sen-
; tencing judge obviously did not deduct the pre-trial custody
: period from the sentence. If the maximum sentence is not
. imposed, pre-trial credit should be given only to the extent
+* that the actual time spent in custody would -otherwise
.. exceed the statutory maximum. :
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In all other: cases, it will be presumed
that the sentencing judge took jail time into account in sen-
tencing and no jail-time credit will be given admnmstratwely *

4. ACTION : : o

*a. Since the Stapf ruling was related to the 1960 amend-
ment to 18 U.S.C. 3568, and was designed to remedy
a disparity which would otherwise exist between
mandatory minimum penalty cases which received
the jail-time credit under the statute and nonmini-
mum cases which did not, the credit will be applied

only to those who were sentenced during the effective

' period of the 1960 amendment. Records should be
reviewed to identify those defendants who were sen-
tenced between October 2, 1960, and September 19,
1966, inclusively. »

b. The simplest situation will involve the defendant
who is sentenced to the statutory maximum (5 years
for Dyer Act, for example). In such a case, credit
will be given for all time spent in custody for want
of bail set for the offense, before the date of sentence
imposition. In addition, a person who receives less
than the maximum, but the amount received plus
jail-time exceeds the statutory maximum, will receive
such credit so that the total time does not exceed
the maximum. For example, if an inmate received
4% years for a Dyer offense, and was in pre-sentence
custody for the offense for 9 months for want of
bail, a credit of 3 months will be applied against the
sentence.

c. The credit will also be applied to the term of parole
violators, and mandatory release violators, whose
original sentences would exceed the statutory maxi-
mum as defined above.

d. As of now, this credit will not be applied to persons
committed under the Youth Corrections Act (18
U.S.C. 5010(b) or (c)) or the Federal Juvenile Delin~



quency Act (18 U.S.C. 5034), since the crediting
.. provisions of 18 U.S.C. 3568 do not appear to apply
to youth or juvenile commitments.

e. Assistance in determining eligibility in questionable
cases may be sought from the Legal Counsel.

MYRL E. ALEXANDER

Director, Bureau of Prisons

Commissioner, Federal Prison
Industries, Inc.




