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3. As a motion under 28 U.S.C, § 2255
. 18 not en apreal from a crixminal
comviction, bail is not euthorized
by 18 U.8,.C. § 3143 end, even when
'jurisc}iction sttaches, miy be
granted only in "unusual eircum-
stances",

Even if the court obtained jurisdiction over the
person of the pet:ltimér, bail i:cnding the determination
of the motion is not justii::ied. A wotion undei"za
U.5.C. § 2255 13 an independent eivil proceeding, ees,

e.5., Eefflin v. United States, 358 U.S. 415, 418 (1959),

nect an appe__é_l from & crinminal convictioﬁ_. The rules

| governing bail pending appeal, Bule 46(a)(2), 18 U.S.C.

! 3148, are coccequently wholly inapplicable. Eduaxds V.

_.United States, 286 F. 2d 704 (9th Cir. 1961) 3 Reiff v,

mmited Stotes, 288 F. 2d 887- (9th cir. 1861), Bruce v.-

Unitad States, 256 i’. Supp. 28 ‘(D.D.c'. 1966); In ye
 Curtis' Peririon; 227 F.-Supp. 438 (E.D.Mo. 1964).

. Even whet_t the juﬁsdictioml hurdie is surcounted,
therefors, a prisoner serving & sentence under a judgrent
of conviction may, pending determinction of & motion
under 28 U.S.C. § 2255, be admitted to bail only under
“urusual circumstances.” g uards v. United States, supra}

Reiff v. United States, &rﬂ; ruce V. United States,
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supras In ye Curtis' Petition, supra, In the latter
case, for exarple, the court concluded:

"...[The} proceeding before this district
. court 18 a civil action in hzteas
corpus ard 18 not, as such, an appeal
from a eriminal conviction. Ve are

. mot here concernad with bail pending
trial or bail pending appeal from a
conviction., Habecas corpus iz not
governed by rules of criminal pro-

. cedure, . There are mo unusual eircum-
stances shovn here to set &side the .
usual rule that bail camot be granted
to a prisoner during oppeal from a '
denisl of post-conmviction remcdy, such

“as habeas corpus or coram nobis...."

The four cases cited above are the only cases con-
s1dering what circunstances would justify bail for
- a eonvicted prisoner s’eeki:g x_élief by habezs cotpx.s;

,- ; ', All followed the "unusual circumstences™ rule, and

~ “'pone found such circurstances to esist.
| .Jchnston v. Yaxsh, supra, is the oniy contected
‘e;se in #hich a convicted prisoner has been bailed
penﬁing detem:lnatién of a motion undar 28 U.S.C.
$ 2255 or 28 U.5.C. § 2254 (state custody). As that
case arose on an application for prohibition and .
mandacus, the court reviewed only the court's
' jurisdiction to decide bail, mot the criteria for

-11- _
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the decision. The cace clearly coniorms to the

"umsuai cixcumstences" iule, hovever, for the
court :empbastzéd that the prisoner was “umder con-
ditions of confincment xapidly ptogress!r.g t:mazds
total blindmss," 227 F. 23 at 529.%
’L'be sttipt 1imits on bail pending collateral
: atta& on 8 criminal coaviction‘ seen clearly based
‘on & preéumption as to the outcone, Instead of
the presurption of innocence on the deferndant '-s
'8ide, there ;la the presumption of lewfulress on the
s1de of the judgment under which be is fncarcersted.
In this case, for examplo, the burden is on the
o petitioner to prove apzaa'apécifié elezent of the
.~ _fraud that he has so counstantly attributed to all -

L Y

; _lssociéted with the trial of the case. The contrast

*In other cases bail has been granted without epparent
J opposition by the respondent. See United Ststes ex
. Stevens v. !kClomcp,x 239 ®. Supp 419, 420 n.1
(s.D.l!.Y. 1565) (the writ had fssued and bail was
evidently necessary to ‘prevent expiration of petitioner 8
sentence pending decisfon"); levin v. Katce h 383
¥F. 24 237 (0.C. Cir. 1966), Cortis v. Bcwv,er, 331
219 F. Supp. 549 (B.D. Pa. 1963). Only in the
¥cCloskey case did the court state the circumstances
“which in its opinfon justified bail--circumstances
clearly not presant :l.n the i.nstan.. case.

!
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e between the ease with which a prisoner can allsge
S such frauds and the difficultica he would encounter

in proving them is emple justification for limiting

bail for comvicted prisoners pending a motion under
28 U.S.C. § 2255 to the most umisual circumstances. .
- The other basis for the rule is doubtless the
ability of prisonsrs to file motions uner 28 U.S.C.
§ 2255 without 1linit 2s to quantity or frequency.
-As a consequence, the possibility of bsil except in =
the wost unusual circumstances would shavrp}y increasce
: the incentive to fﬂe‘ su;:h_ mo:icns,a;xd_ result in
3 . . v'tonstant interruptions of sentencas that would d:l.s;-
‘ “"xupt both the réhsbilltatlire and deterrent functions
of ﬁ:c prison system. |
As set forth in the accompanying affidavit, this
-caae. presents -clrcumstances which are um#ual' only
in the degree to which they militate against petitioncr's
adwission to bail. |
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CO.CLUSICY

The relief sought by petitfoner should be
denied fn 2ll respects.
- | Respectfully Subﬁrltted,

ROSERT M, MORGENTHAU,
United States Attorney for the
Southern District of Kew Yozis,
Attorrey for the United States
of Axerica.
STEPIEN F., WILLIAIS,
Assistant United States Attomey,

.Of CamseL
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UNITED STATES COURT OF APPEALS
FOR TIE SECOMD CIRCUIT

MORTON SOBELL,. . ’

. . .—k ’ . :
Petitioner,"gff'h“‘ - 66 Civ. 1328
L against - . '

. . NOTICE OF MOTION
UNITED STATES OF AMERICA,

Respondenég_AﬁWCUCl

. . - ‘ ]
4oem x : 4
'0

S IRS:

PLEASE TAKE NOTICE, that upon the affiﬂavit of.
MARSHALL PERLIN, sworn to the 13th day of March, 1967 ang
the exhiﬁits ;hereto attached, . and upoﬁ the files and reccoxds
of th;s proceedings, po;tiéns_of Which-Q}ll.be submitted to
this éourt upon the return of the motion, thevéetitiéner will
move thi;_COdrt at a Motion Term thereof to be held on t%e
20th day of March, 1967 at 10130 o'clock in the forenoon at
t&e United States Courthouse, Fgley Square, New York, New
York, or as soon thereaéter as counsel can be heard, for an
orcder admitting the petitioner to bail pending the determina-
tion of his appeal from the denial of relief, pursuant to
Section 2255 ,0f Title 28 U.S.C. under such just and reasonable

circumstances as to this Court may seem necessary and proper

in the premises.

Dated: New York, New York ours, etc.,
March 13, 1967.
. \\ : ',"/-7 )
TO: - . 4\‘,\ s-—//'-Q.
ROBERT M. MORGENTHAU, ESQ. MARSHALL PERLIN
United States Attorney 36 West 44th Street
United States Courthouse New York, New York

Foley Square
New York, New York



ARTHUR KINOY e
WILLINM M. KUNSTLEB

511 Fifth Avenue

New York, New York

d CT . _ VERN COUNTRYMAN
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BENJAMIN O. DREYFUS T
341 Market Street L
San Francieco, California
MALCOLM SHARP

University of New Mexico

Law School .
Albuquerque, New Mexico




UNITED STATES COURT OF APPEALS .
FOR THE SECOND CIRCUIT . : ) «,

MORTON SOBELL,

! Petitioner~-Appellant, .
T N . Index No. 66 Civ.1328
-against-. ; e
. : . _ . AFFIDAVIT
UNITED STATES OF AMERICA, : '
Respondent-Appellece. " o R
- X

STATE OF NEW YORK )
) ss.3 .
COUNTY OF NEW YORK) ) ) .

MARSHALL PERLIN, being duly sworn, deposes and says:

v
1. BHe is one of the attorneys for MORTON SOBELL, (the

petitioper-appellant, hereinafter referred to as petitioner) and
submits this affidavit in support of petitioner's application for

-

admissien to bail under reasonable terms ‘and conditions pending

the dispo§ition of his'aﬁgeal to the United States Court of Appeals
for this c;rcuit from the order and decision of Hon. Edward Weinfeld,
Judge of the United statecs District Court for the Southern Disé?ict
of New York, denying pe£itioner';/spplication for relief, without
an evidentiary hearing. The application beiow was made pursuaﬁt to
§2255 of Title 28'U.S.c. and was accompanied by a collateral sppli-~
cation for pre-trial statements made by three prosecution witnesses
(David and Ruth Greenglass and Harry Gold) and an alleged co-con-
spirator (Klaus Fuchs). The aforesaid order was made and entered
on the 14th desy of Pebruary, 1967 and amended by the court sua

sponte on February 16, 1967. (The opinion will be submitted to ‘the ™

Court at the return of this motion.) A notice of sppreal from the

Ll .2 LY
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2. On Fcbruary 8, 1967, prior to the decision of the
lower court, the’petitioneruby order to show cause moved fgfﬂan
order adnitting him to bail pending the disposition of his appli-
catio; for relief, which'had pceﬁ argued on September 12, 1966,
returnable Feﬁrﬁqr& 14, 1967. Og theAreturn date counsel for th~
petitioner was advised by the Cduét that the applicétion for relief
had been decided. Iﬁ view of tﬁatlfact,thé petitione? rcquestcd:
and was granted, an adjournment and obtained a secénd order to
show. cause returnable February 27, 1967 seeking the admiésion of
the peti&goner to bail pending appeal. Arxgument was had on F;bru—
ary 27 and the applicatlion for bail was denied on March 2, 1967 by
order ﬁflgd that day by Judge Weinfeld. The petitioner appealed
from the denial of bail on March 7, 1967. f?hc opinion of the
court denying bail Qilllbe'submittéd to éhe cO;rt on the regurﬂ of

this moti6n.)

3. In consideration of the present application for iail;
an important factor is the element of time, the time consumed in
preparation of the petition,lits presentatfon to and dispositibﬂ
by the lower court, delays caused by the government, its failure
to disclose information to which the petitioner was entitled, as
well as othe; harassing tactics. The appellate process both in
this Court and ig the“Unitéd States Supreme Court as well as the
evidentiary hea¥ing, ;ﬁi;h we verily believe will ultimately be
granted, will consume 3such time that the petitioﬁer may well have
completed his sérvice of? sentence, thus rendering the proceedings

moot. As sct forth in the affidavits attached hereto which were

submitted to.the lower court, petitioner's relecasc date may be de-

-2
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termined to be some time between June 1968 and Jeanuary 1969.

P

\V 4. Some time in the late summer or early'fall of 1965
the attorneys for the pe}itioﬁer-bbtained certain evidence for the
first time which servéd to esﬁabliéh that the government in the
prosecution of the petition;r and.his co-defendonts had knOwinqu
used a forged and af;er-contrivcd registration card, and false ;
and perjured testimony to estaﬁlish a crugial portion of its casé
against the petitioner and his co-defendants, an alleged June 3,

.

1945 meeting between David Greenglass and Harry Gold, both prosecu—'
tion witnesses and alleged co-conspirators. It also sexved to co- ‘
tablish that the governmeht caused and induced the perju;:d testi-
mony té_be given, and four (4) months after the trial caused the
original of the forged'rggiétratioh cardlto 5e're1eqsed from its

custody so as to pérmit its destruction.

5. After obtaining this latterxr informatisn, the govern-
ment, priSr'to the filing.of the petition, persistently refused,
in spité of numerous requests to disclose the time, place, maﬁher .
and persons involved in acquiring or disposing of the original of
the charged forged Exhibit 16 - the "Juﬁé 3, 1945 registration
card”. '

6. In March of 1966 petitionea moved to unimpound and

unseal an exhibit (Government Exhibit 8) and testimony by Greenglass
purported to dcscribe a cross-section of the Nagasaki typc atomic

bomb, its nature, composition, operation and function, -and the

+

secrets and principles thereof, which, to petitioner's knowledge

and that of his attoxrneys, had rcmained scaled and impounded since

-3-

Y TS LTI AP e R, <% e e A e ma




-

the timc of the trial in Maxch of 1951.

7. By order dated April 14, 1966 of Hon. Edmund L.
Palmiori, the aforesaid hpterial, bart of the files and rccords of

-

the case, was unimpounded and unsealed under certain terms and

conditions. The actual unscaling of the maoterial took place on
April 29, 1966. A copy of the Qame was‘mado availabld.to peti-
tionexr's counsel who there learded for thelfirst time that the ma-
terial had been unsealed and examined.by the government beforc the -

trial judge in 1959.

8. On May 9, 1966 a éetition pursuant to 52255\re1ating
to the q&ne 3, 1945 meecting and other aspects of the trial, but not
to the ugimpounded materia% {such petit%on havipg been in prepara;
tion from ® date earlier than April 29) w;s filed, returnable Moy
13, 1966. At the reguest of the government the matter was adjourned

to June 27, 1966 and as a result of subsequent applications, to

July 25, 1966.

9. In the interim, petitioner's attorneys consulted with
certain scien?ific experts, in conformance with the order of Judge
Palmieri, and on July 25, 1966 by order to show cause an affidovit
(with the order of Judge Palmieri and the formerly impounded mater-
ial attached) asked for leave to file an amended petition. The
amended petition related to the previously impounded Greenglass
testimony and Government Exhibit 8. Judge Edelstein granted the

petitioner's motion for leave to amend.

10. ©On July 26, 1966 the government moved on the grounds
of national security to reascal and rcimpound the previously unim-

-4




! . .
poundcd material and to seal the petitioncr's oxrder to show cause

-
N

with attached papers seeking leave to amend. Jgdge‘Edelsggin im-
pounded and reseaiéd the aforesa;d material for a éeriod of two

/ days‘and referred thetmattcr go Sudge Palmicri. The petitioner
cross-moved to ungeal. The,govcrﬁmcnt then proposecd an order
which in effect would have rqui;éd that the 2255 app}ication be.
heaxrd in camera at the gerrnmgﬂt's opti§ﬁ, all on tﬂe grounds of
nation$1 security.. Judge Palmieri directéd that the parties sub-
mit mémoranda as to the government's right to an in caméra proceed-
ing at the s;me time directing thengovernment to present evidence
to support its claim of national security and sccrecy. Op the
return day of all of the éforesaid motions, August 3, 1966, thé
government was forced to acknowledge that the material was not
classified or secret and.that it would not aévérsely affect the -
national security - and for the first time in these p?oceedingé at-

~ tempted to disclaim its former representations and characteriz;gions

of the impounded evidence and its significance.

or

11. - On the filing of the amended petition with suppoiﬁing
affiéavits of scientists, the government once again sought to seal
the petition.pending ostensible review and examination by the
Atomic Energy Commission. The court afforded the government 45

minutes for such examination and the government thereupon abandoned

its attempt to perpetuate the myth of the vital importance and sig- .
nificance of the formerly impounded evidence which the government
falsely attributed to it in the course of the trial. The government
now contends, and the lower court essentially found, that the evidence

was of peripheral value - even though it resulted in the execcution

-Be .
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of the Roscnbergs and a 30 year sentence for petitioner.

12. The motion came on to be heard before'Judgc wCinfe}d
on Suptember 12, 1966. The goverhment in the course of argumecnt
maintained that certaln allegétioﬁé in the petition as to state-
ments made by Gold, as well.as vital omissions in.his statements
to his attorney (whigh conflicted basically with hiéitrial testi-
mony)} were hearsay based on'hea}say. To dispose of that issuc the
tape recordipgs wexe made availéble to the court and a £ran§cript
thereof running approxiﬁétely 500 pages was submitted on October
17, 1966. \

.13.- It was not until February 14, 1967 that Judge
Weinfeiﬁ rendercd his opinion, 79 pages in length. 1In the course
of his'qpinion‘it wag stated that he had examiéed all the files
and rc;ords of thc.caseﬁgppluding all poép-cénvictiop proceedings,

collatcral and othecrwise, in the District Court, the Court of Ap-

peals and the United States Supreme Court.

14, It can4thus be seen that the entire files and reccords
of the case, as well as the voluminous papers in the present appli-
cation, will have to be docketed with this Court and it will take

much time and effort. Equally, the length of the Judge's opinion

'and the various aspects'of the case that he referred to will, in

turn, require an extensive period of time to be spent in the prep-
aration of the brief on appeal. Similarly, by rcason of the scope
of the petition,gas well as the area covercd by the opiﬁion, this
Court will bc confronted with many substantial gquestions, innumer-

able documents, transcripts, the voluminous trial record itself,

-6~
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and the prior post-trial proceedings. Since it took the lower

.>)

court almost five months to consider this matter, it can rcason-
ably be stated that the appellate process will consume a substan-
I ) . :
/' °  tial period of time, and"it can well be assumcd that whoever

prevails there will be a petition for writ of certiorari to the

)

Il

United States Supreme Court. " o ' . S
N ) o X

15. The lower court; in denying boil to the petitioner,
after long consideration of the 2255 application statcd that the
issues "axe compafatively simple”, thus underscoring onc of the
most fugdamentallerrors committed by it in rendering its spinion
and denying rel%gf. IA posing the "issues®, it in effect gave a

v simplistic versi;:tof the petition and failed to deal with the
actual -theory thrust and grounds of the petition, ia wali as the -
specific fAEts bothAin agagdehors the record. The lower court hav-

v ing @& distorted concept of the-petition fell into the error of

extractine some facts or statements out of context aﬁd ignoring
allegations, factually sﬁpéorted~by the papers, and surely misread

the scientists' factual statements in their affidavits. The
lower court's opinion was basically a response to a petition that

was not before it, and Qritten as 1f an evidentiary hearing had
‘been held, permitting it to méke findings of fact. 1In view of all

these errors the court failed to apply the well-grounded principles

. of habeas corpus and which establish petitioner's right to an evi-
dentisry hearing.

<

4
16. The petitioner 1ncorporate5.and will submit at the

time of argument of this motion, the petition, supporting papers

and other pleadings below 8s an exhibit in support of this spplicotion

-7~




for admission to bail.

17. 1t is rcspectfully submitted that this Court has
the powcr by common 1aw,‘constitu£ion and statute to admit the
petitioner to bail. This issue was not reached by the lowex court.

There are speqial‘and unique circumstances which warrant the adr
mission of the petitipnexr to bail, particularly in viéw of the {
fact that he has almost completéd the service of his lengthy sen-
tence and it is reasonable and likely to assume tha£ before these
proceedings afe finally disposed of hé will have comy.leted his
service of sentence and thereby be'deprivgd of the cffect%ye and
necessaxy benefits of the wWrit. -There are, in addition, many sub-

stantial questions posed, not only by the petition but by the

opinion 6f the iower court so as to warrant admitting thec petition-

er to bailuﬁending a; peal.

18. The basic issue before the lower court was whether
petitioner.was entitled to an evidentiary hearing to substantiate
his claims as set forth in the petition and supporting affidavits
upon the many facts there set forth, much dehors(the record, and
upon groupds never pfeviously posed and considered. None of the
aliegations and fact; set forth have been denied by the government
and must be accepted as true in aetermining petitioner's right to

.
a hearing.

19. One branch of the petition, that relating to the
June 3, 1945 meeting and government Eihibit 16, both the lower
court and the government acknowledge have never previously been

prescnted or litigated. As to this branch of the petition, the

-8-




lower court's opinion is directed primarily not to the quantum of

-
’

proof but by a summary disposition of the admitted iassues of tact

and the claim of lack of diligence on the part of the petitioncr

| . .
/ in discovecring the charged fraud. The diligent attempt of the

lower court to substitute a.resolution of the admitted issucs of

fact in cemera in place of an evidentiary hearing is directly in:
- . i ' ?
conflict with the holdings of the Fecderal Courts. The lower court

imzortedly criticizes the petitioner on the one hand in not pre-

scnt;ng 81l of his witnesses or evidence by affidavit or other .
documentary material, and on the other hand concludes that such

furthcr proof would not be forthcoming at an evidentiary “hearing,

or mighf not establish petitionér'n claim. Yct the court fails

.

to set forth such grounds for its “findings". The lower court

compounds the érror_by holding in effect that the petitioner munt_'

prove and.sustain his allegations by the pleadings alone.

20. The court then assumed the role of granting an ap-
pellate rcview of its "evidentiary hearing® while in fact none was

held. This was clearly beyond its suthority. : .. -

‘21, The very fact finding process pursued by the lower
court in the absence of a hearing, and the naturc and length of

the lower court's opinion with its many resolutions of issues of

fact; its drawing or rejecting infercnces, establishes that the
petition and its supporting papers were not in any way a “"sham

and frivolous" sttack upon the judgment of conviction.

22. The lower court in reviewing the atomic branch of the

N petition not only recast it in a form not presented, but ignored

-9-
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the basic thrust. The issue was not whether certain material was

leyolly Classdligd as secstb,bab whithex the meteozisl procantsd
by Grecenglass was so diafortcd by the government fhrough an al-
leged éxbeft government eﬁployce,.représentations by éhe prosccu-
tion and other dcvzces, that .it fraudulently and prejudiciully

created a false impression in the mlnds of the jury as.to the mean-
L

»

ing and importance of thc Greenglass material, and by this means
induce them not only to accept the existence of a conspiracy but
its success as well, The lowcr court, in its opinion, disredarded
the conduct of the prosccution; the impact of the presecnce of the
representatives of the Atomic Enérgy Commiséion, the noticd to the
jury, that leading scientists would be called, and based its.dis-
positiop bf the present application solely upon ghe ground that the
Grecenglass material could be conside;ed legally blassified and

secret - evén of pétipheral'balue. That is not the.issue that was

placed before the court. : - )

23. 1In determin{hg-thé petitionér's right to a hearing
‘the lower court applied standards aépiicable @oavmotion for a new
trxial based upon newly discovered evidence rather than grounds
affording relief pufauant to habeas corpus. Putting aéide the
quesfion of whether the government ﬁad committed fraud, had made
misrepresentations or denied petitioner a fair trial, the lower
"court held that since, in its opinion, the wrongful conduct of the
government could have been earlier discovered, petitioner was not
entitled to relief. _ _

24. Underlying the lower court's opinion is the holding

thot 1f thc govurnment had within its possession evlidence or infor-
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mation which ﬁight cast doubt upon the prosccution's casc or its

) - -
Lo~ Sadtere 44
o T a

witnesses which might have some possibie wilwvci ugdin the
had no obligation to disclosé unless a specific requecst for such
evidgnce was madc by the defendants in the course of the trial.
" The lower court also found that there.was no obligation on the
part of the government to correc£'false or mislcading testimony B

.given by its witnessés even though such testimony might have mis?

led the jury, the defense and the court as well.

. 25. In this connection the court also found that'if a
petitioner was deprived of a fair trial but failed to act with
_sufficignt expedition to obtain evidence and present it 26 the
court in a habeas corpus proccéding, 8 conviction, though wrong-
fully obtained by the prosccution,was immune from collateral at-
tack. . A ) ’

"26. In the ligﬁé of the procéeéings and the manner of
the lower court's disposition, it is respectfully submitted there

are many substantial questions involved. They far exceed in sub-

stantiality the level required to admit a prisoner to bail, -

27, It is not the contention of the petitioner that
every application for habeas corpus'automatically créates the right
to be admitted to hail. Yet in the present.instance there are
sufficient,. special, gnégue and substantial circumstances which
would warrant'petitioncr's admission to bail pending the ultimate
determination of this appeal. There is no prejudice to the govern-
ment in admitting the petitioncr to bail. Failure to do so may

result in petitioner being deprived of his day in court and an

-11-
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ultimate disposition of the present petition on the merits after

“an evidentiary hearing. v

| WHEREFORE, it is respectfully submitted that the relief

sought in the motion for admission to bail be granted under just

- . .

and reasonable circumstances as to this Court seems necessary and

propexr in the premisgs: L e S '

Marshall Perxlin.

Sworn to before me this-

13th day of March, 1967.

‘ IR I’H:EOMA.N _

nu«hv“&aac, a1niT OF WOW YORK
" ho: 51-3415101 . )
Quatitied in Nex York County ' | ) | |
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1. [x] Subject's name is included in the Security Index.
2. [x] The data appearing on the Security Index card are current.
3. [} Changes on the Security Index card are necessary and
Form FD-122 has been submitted to the Bureau.
k., [X] A suitable photograph [ ]is [] is not available.
- 5. [[] Subject is employed in a key facility and is
charged with security responsibility. Interested agencies
- are .
6. [X] This report is classified %ﬂfial because
(state reason) it contains information furnished by

informants of continuing value, the disclosure of which
wouldadversely affect the national defense interests.

T. [] Subject previously interviewed (dates) .
[] Subject was not reinterviewed because (state reason)

8. [] This case no longer meets the Security Index criteria
and a letter has been directed to the Bureau recommending -
cancellation of the Security Index card.
9. (K] This case has been re-evaluated in the light of the
Security Index criteria and it continues to fall within
such criteria because (state reason) ] :
Subject is incarcerated at US Penitentiary, Lewisburg, Pa.,.
following his convictbn on 3/29/51 in USDC, SDNY, for
conspiring to commit espionage on behalf of the éoviet
Union., The Committee to Free Morton Sobell is actively
engaged in efforts to have him released.

10. [x]Subject's SI card [] is [x] is not tabbed Detcom.
Subject's activities warrant Detcom tabbing because
(state reasons)
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Tile: MORTON SOBELL '
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Character: ESPIONAGE - RUSSIA

Synopsis: Subject is incarcerated at the US Penitentiary,

Lewisburg, Pennsylvania, and is in good health. Attorneys
for subject filed motion in USDC, SDNY, 6/14/66, under
Title 18, Section 2255, USC, to vacate his sentence.
Motion was amended and refiled &/22/65. In hearing on-
subject's motion in USDC on 9/12/66, ccurt reserved decision.
On 2/1%/67, UEDC denied subject's motion. Attorneys for
subject are appealing decision of USDC to Circuit Court
of Appeals for Second Circuit. Subject's wife continues
to direct activities of committee to free MORTON SCBELL
in raising funds and gathering support for subject.

-

-P- Classified by
. Exempt from GDS, Catele v tl .
DETAILS: Date of Declassificatiog Indw{inite 7~7J/

I. Place of Incarceration

MORTON SOBELL was conVvicted in United States
District Court, Southern District of New York, on March
29, 1951, for conspiring to commit espionage on behalf
of the Soviet Union. He was sentenced on the same date
to 30 years in the custody of the Attorney General.

RMATION CONTAINED
UNCLASSIFIED
EXCEPT SHOWN, |2

This document contains neither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to
your agency; it and its contents are not to be distributed outside your agency.
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W . SOBELL is presently 1ncercerated at. the United ...
w‘States Penitentiary, Lewisburg,’Pennsylvania. -

:%?II. Condition of Hegltg;,

T 7T on December 1 1966 ‘W. H. WELLER Chief Medical
0fficer, United States Public Health Service, United . ...
~ States ﬁenitentiary, Lewisburg, Pennsylvania advised : S

. that SOBELL has required no nedical treatment within recent
months, and there has been no t‘ﬁ%’eable change 1n his LT
_mental or physical health. ‘ SR

‘ III. Legal Action

© Lo % Y onm June Ih 1966 attorneys for subject filed

* _a motion in United States District Court, Southern
District of New York (SDNY), under Section 2255
Title 18, United States Code to vacate the sentence
of MORTON SOBELL. 1In this motion it was claimed that .
MORTON SOBELL was illegally convicted of conspiracy to
transmit national defense information to the Soviet - =
Union because the government had knowingly used perjured
- -- --testimony and forged documents to secure his conViction,

and has.suppressed evidence that would have proved

his 1nnocence. ,

ST © A date of July 25, 1966 was ‘set for hearing ‘

. on the above motion. However, on that date subject's :
attorneys requested a delay in order that they might .. =
amend subject's motion. They stated that as a result
of experts having examined a previously sealed trial »
exhibit, the sketches and testimony of DAVID GREENGLASS,
new evidence had been obtained which would &ffect the
motion of subject.

. Attorneys for subject were granted a delay
and an amended motion under Section 2255 was filed
in United States District Court on August 22, 1966.
A hearing on this amended motion was held in United .
States District Court, Southern District of New York,
"~ on September 12, 1966, at which time the court -
reserved decision. - e L )
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. all charges, finds tha
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T “On February 14, 1967, United States District .
.Judge EDWARD WEINFELD, Sonthern District of New York, S

rendered a 79 page opinion in which he denied subject's
motion in all respects.~ This states in part. Ene

"In conclusion the court, vith respect to “wf“ﬂ
% petitioner was competently

" represented by counsel; that he has failed to sustain

his charges; that the riles and records of the case ;
conclusively show that he is not entitled to relief, -
and that no act or conduct on thepart of the government
. deprived him of a fundamentally fair trial."

i Assistant United States Attorney STEPHEN F. oo
HILLIAMS, Southern District of New York, advised that . '
on March 7, 1967, attorneys for subject "had filed a Kotice
of Motion with the United States Court of Appeals for - -~
the Second Circuit. This was notice to the Court
of Appeals of subject's intention to appeal the
February 14, 1967 decision of the United States District
Court regar&ing the previously mentioned motion to N
vacate his sentence. It was indicated that subject's
attorneys now have 40 days in which to docket their
records, and an additional 30 days in which to file a
brief outlining the basis of the appeal.

: Assistant United States Attorney WILLIAMS also
advised that attorneys for subject filed a request
for release of subject on bail pending a decision on
his appeal. This request was denied by the Court
of Appeals on March 20, 1967.

IV, Committee to Free MORTON SOBELL

The Committee to Free MORTON SOBELL is
characterized in the Appendix Section of this report.

g NY T-l and NY T-2 have advised that during
the past year, the subject's wife, HELEN SOBELL, has
continued to &irect the activities of the Committee to
. Free MORTON SOBELL. She serves as a National Staff
member of this organization. ... . _ _ . ..

CONFIPERTIAL

-3 -
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- veise +nvn . The above informants have advised that during
*;»the past year the Committee to Free MORTON SOBELL - - :..
has engaged in extensive fundraising activities and

s has attempted through other activities to solicit-

-/ %’ support for MORTON SOBELL. Informants have advised

" that HELEN SOBELL has kept the membership advised of -

' the status of the current legal proceedings aimed at -

'securing the release of her husband from prison.

: Dn March 17 1967 NY T-2 advised that the R
Committee to Free M 6BTON éOBELL has rented the auditorium
at Hunter College, New York City, for the purpose of -
holding a rally to hongr the fiftieth birthday of -
MORTON SOBELL on April 11, 1967. This was scheduled - ;
as a public affair with an admissiog charge of $1.00 }“_'r
per person. Informant stated that the {hree schednled i

- speakers fpr, this affair were Dr. INSCHITZ, g
Dr. PBILIg?&bBRISON, and Dr. HAROLD , all gtomic
scientists who had recently submitted affidavits in

behalf of SOBELL in connection with his recent court = =
proceedings. Informant advised that the Committee

expected that approximately 2,000 persons would attend
this affair. .

B e e T ol
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APPENDIX

1.
COMMITTEE TO FREE MORTON SOBELL

‘ "Following the execution of atomic spies

Ethel and Julius Rosenberg in June, 1953, the 'Communist
campaign assumed a different emphasis. Its major effort
centered upon Morton Sobell,' the Rosenbergs' co-defendant,
The National Committee to Secure Justice in the Rosenberg
Case - a Communist front which had been conducting the -
campaign in the United States - was reconstituted as the
National Rosenberg - Sobell Committee at a conference

in Chicago in October, 1853, and ‘'then the National
Committee to Secure Justice for Morton Sobell in the
-Rosenberg Case',.." :

. ("Guide to Subversive Organizations and
Publications", dated December 1, 1961, issued by the
House Committee on Un-American Activities, page 116.)

In September, 1954, the name "National Committee
to Secure Justice for Morton Sobell" appeared on literature
issued by the Committee., In March, 1955, the name,
"Committee to Secure Justice for Morton Sobell", first
appeared on literature issued by the Committee. In August,
1966, the name "Committee To Free Morton Sobell" first .
appeared on literature issued by the Committee. .

The Address Telephone Directory for the Borough of
Manhattan, New York City, published by the New York Telephone
Company on August 18, 1966, lists the above Committee's
address as 150 Fifth Avenue, New York, New York.
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" SUBJECT: ,

on 4/20/67,

- of Appeals by 5§/19/67.

20 days in which to file an answer.
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1l -« New York '
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;~'ReNYa1rte1 to Dlrector, dated ;122/67.

On u/2u/e7 AUSA STEPHEN F. WILLIAMS SDNY, adv1sed
that attorneys for subject completed a Docket of their - .
records with the US Court of Appeals for the Second Circuit
Accordingly, subject's attorneys must now file-
a brief outlining the nature of their appeal with the CGourt
WILLIAMS advised that after subject's
appeal is filed, the Government will have an addltlonal
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ViNI1LD blAlEb WERNMENT

)

}> Memordhdum o
To DIRECTOR, FBI (101-2483) DATE: 5/29/67

SAC, PHILADELPHIA (65-4372) (P#)

2,

MORTON SOBELL
ESP - R

Re Philadelphia letter to Bureau 12/9/66.

on 5/23/67, Dr. W.H. WELLER, Chief Medical Officer,
U.S. Public Health Service, U.S. Penltentiary, Lewisburg,

Pa., advised there has been no change in the mental or physical
- health of SOBELL 8ince previous contact.

2P

LEAD

PHILADELPHIA \g
AT LEWISBURG, PA,

Will periodically recontact Chief Medlcal Officer,
U.S. Public: Heéealth Service, U.S. Penitentiary, Lewisburg, Pa.;-

for information regarding any change in mental or physical health
of subject and advise Bureau of results, '
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Trans}ndt the,follow"inq in

.. AIRTEL -~ ..

FBI _
) Date: 6/6/67 »

(Type in plaintext or code)

N
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| attorneys for subject obtained a delay until 5/26/67.

N twhich was provided by AUSA WILLIAMS on 6/2/67.

¢ .

Y e N
ity i s i s it e e e i — —

HEREIN IS UNCLASSIFIED ", "~
DATEﬁ_i_’l_BY_ ‘

,;_ReNYairtel to Director, h/25/67.4;

’ . RN SN
AUSA STEPHEN F. WILLIAMS, SDNY advised that

for the filing of their brief with the US Court of Appeals‘““““‘
for the Second Circuit. '

- - Enclosed herewith for the information of the
Bureau is one copy of the above mentioned brief on appeal

Mr. WILLIAMS has advised that the Government'
answer to the above mentioned brief of the subject must
be filed on 6/13/67. e S e e
The Bureau will be advised of future developments '):
in this matter. ,‘ . :

A

Bureau (Encl
- New York

i




T e e/ Wdbasa,
. ‘ w \\"

UNITED STATES COURT OF APPEALS
For the Second Circuit

Docket No. 31259

Morton Sobell,
Petitioner-Appellant,
vs
The Unites States of America,

Respondent-Appellee.’

BRIEF FOR APPELLANT

MARSHALL PERLIN
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Proof of May 25th, 1967

United States Court of Appeals

For the Second Circuit ht
Docket No. 31259 .-

MorTon SoBELL,
Pelitioner-Appellant,
vs
Tue UNiTEp STATES OF AMERICA,

Respondent-Appellee.

0
A%

BRIEF FOR APPELLANT

Jurisdictional Statement

This is an appeal from an order of the U. S. District
Court for the Southern Distrie! of New York denying
appellant®s motion for n hearving pursnant {o Title 28
U.S.(C Seetion 2255, The opinion which consfituted the
order appealed from was enleved on February 14, 1967
and thercafter revised on February 16, 1967, It has not
yet been officially reported (A. 426-506).* :

The order appealed from also denied other applications
for collateral pre-hearing velief. Jurisdiction of this Court
is conferred by Title 28 U.S.C., Section 1291.

* We designate with the letter “A” references to the current
Appendix on appeal.  The printed record of the original trial is
referred to as “R”. -

The parties have hy stipulation agreed, pursnant to Rule 11 of
this Court, that in addition to the papers transmitted to the Court,
either party may include any papers or exhibits as are set forth or
referred to in the docket entries in the current application 66 Civ.
1328 and the prior proceedings and varlous exhibits or copies thereof
may be handed up to the Court at the appropriate time.

A

*
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Statement of the Caie

On May 9, 1966, by order to show eause, appellant, pur-
suant to Title 28 U.S.(\, Scetion 2233, mosed for a hear-
iiig and upon the hearing for an order vacating and set-
ting aside the judgment of convietion of the appellant
on the ground that it was wnjnstly and illegally procured
in violation of the Constitution and the laws of the United
States, that he was denied due process of law by various
means hereinafter set forth, by reason of which the sen-
tencing court was without jurisdietion to impose the sen-
tence, the said judgment heing subject to collateral attack.

Appellant and his co-defendants Julius and Ethel Ro-
genberg were tried and eonvicted hefore a judge and jury
under’ an indictment charging in a_single count that they
hadd conspired to fransmit o the Soviet Union informition
purporting {o velate to the national defense of the Unifed
Stafes and fo the advantage of o Toveign nation all in
violation of Title 50 U.S.( Section 34 (R. 2) (since -
recadified and amended.) Sentence was imposed on April )
3, 1951, A senfence of 30 years was imposed npon appel-
lant (R. 29). T1lis co-defendants, Julins and Kthel Ro-
senberg, were sentenced to death (R. 27-29).% On February
25, 1952 appellant’s convietion was affirmed in this Court,
Judge Frank dissenting, 195 ¥.2d 583. Appellant’s peti-
tion for a writ of cortiorari to the United States Supreme
Court was denied, 344 U.S. 838.

Since their original convietion and appeal appellant and
his co-defendants have instituted several collateral post-
trial proceedings. Tn none of these were the issues raised
upon the grounds and all of the facts set forth for the
first time in this motion. At no time after conviction
was appellant or his co-defendants ever granted an evi-
dentiary hearing on any of their applications. In sev-

* The executions were carried out Friday, June 19, 1953.
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cral instanees (he merits of appellant ’s contentions ax well
as of lix co-defendants weve implicitly recognized  bul
held to be untimely and unavailable in a post-trial pro-
ceeding. At no time has the Supreme Court of the United
States ever reviewed the fairness of the trial and this is
reflected in explicit statements of Justices of the Supreme
Court.

The present motion was filed on May 9, 1966 addressed
to an alleged meeting hetween two of tho named co-con-
spirators on June 3, 1945 and a corrohorating document to
establish the same, a hotel registration card, used to es-
tablish transmission of information to the Sovet Union
and linking appellant’s co-defendants to that alleged event.
Thercafter, on the hasis of examination and review of
evidence which purportedly contained an acenrate and au-
thentic drawing and deseription of the atomic homb dropped

on Nagasaki, evidence which had heen sealed sinee the

time of trial, an amended and supplementary petition relat-

ing thereto was filed on August 22, 1966. Argument was

had on September 12, 1966 and the opinion aud ovder was
handed down by the court on YFebruary 14, 1967.

The Background and Setting of the Trial

Tu January of 1950 Klaus Fuchs, a British physicist,
acknowledged that while serving at the highest levels
of the Manhattan Project in New York and Los Alamos
he had supplied information in 1944 and 1945 to the Soviet
Union. Tt had been announced only months before that
the Soviet Union had set off an atomic homh. These two
cvents not only caused fear in the minds of people, and
the government as well, but further led to the illusion
that the Soviet Union could not have developed the homb
at that time without having stolen the scerets of the
bhomb from this nation. It was bhelieved that the one
weapon that afforded this nation security had heen stolen

and thus the existence of our uatxon was mlmeasurably
1mperlled

an :
A *, " LS 13
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Tn May of 1950 Iarry Gold eonfrssed (nnd iusisted)
that he was the sole Ameriean courter hetween Fuehs and
the Soviet Union. On June 15, 1950 David Greenglass
was arrested and at some mspecified time thdreafter al-
10;:0(1]37 confessed to having passed information relating
to the atomic hombh, In July and Augnst of 1950, after the
commencement of the Korean War, appellant and his co-
defondants were arvested. At the time of their arrest all
the news media, primarily hased upon reports emanating
from various governmental officials, including the prosecu-
tor, characterized the appellant and his co-defendants as
the A-bomb spics, membhers of {he luchs atom homb con-
spiracy (fm. 34-69) * (A. 219-220).

The insistent theme of the government’s case was that
the charged couspirators had succeeded in stealing the
socrets -of the atomic homb and transmitted this data to
the Soviet Union and that.as a result, the Soviet Union
was given (he knowthow, thus enabling i o manufactare
1he atomie bomb, thereby imperiling this nation’s seenrity
aud world peace, provoking the Korean War, and altering
the course of world history (A. 211-214, 216-218, 219-224, )
228-246, 248-255). '

The government now would prefer to reecast the case,
as did the lower court, and have us disregard its former
contentions, and the attribution of importance given hy
it to the data allegedly passed by Greenglass {hrough
Rosenherg to the Soviet Union. Now it is said, since the
passage was technieally a violation of the Hspionage Act
of 1917, we need not consider the minimal or highly

e .

* Fm. refecs to the first 2255 motion,  Page references are to the
printed papers on appeal therein and the exhibits as identified therein,
There was no dispute on the facts as to climate, but the court held
it had not been timely raised and therefore waived. U. S. v. Roscn-
berg, 108 F. Supp. 798, aff'd. 200 F.2d 666; Cert. den. 345 U.S.
965. Nevertheless it does reflect the attitude and claims of the gov-
ernment. Therefore it is an element to be considered,

27 Y e v yuiIagng gt i o 13y




questionable value of the information and the government
may disassociate itself from the evidence tendered in sup-
port of its claims and vepresentations. It has heen eom-
pelled to alter its position since the evidenge upon which
it originally premised its claims has now heen made sub-
ject to scientific and public scrutiny, and found wanting.

The files and records of this ecase; the contentions of
the government from the time of the arvest of the ap-
pellant and his co-defendants; the justifiention tendeved
for the excention of {he Rosenbergs and the imposition
of a thirly year sentence upon appellant; and the eontinned
perpetuation of these falsified elaims antil the foreed
public disclosure of Qovernment Bshibit 8 and the Green-
glass testimony on August 3, 1966, equitably, legally and
morally estop the government from rewriting or hiding
from history. It cannot now reeast the structure and
architecture of this case retroactively to hide its past
misdeeds from exposure by avoiding a heaving. The con--
tinued ‘incarceration of the appellant compels otherwise,

Justice Frankfurter, after dissenting from the vaeatar
of the June 17, 1953 stay of Mr. Justice Dounglas which -
resulted in the exccution of the Rosenbergs on June 19,
1953 expanded npon his dissent in an opinion rendered
June 22, 1953 and appropriately hut {eagically stafed:

“Po be writing an opinion in a ense affecting
two lives after the cuvtain has boen” rung down
_upon them has the appearvanee of pathetie futility,
~ But history also has its elaims . . . only by sturdy
self examination and self eviticisin can the neecessary
habits for detached and wise judgment be estab-
lished and fortified so as to hecome effective when
t]tw Judicial process is again subjected to stress and
strain, '

‘... . But all systems of law, however wise, are
administered through men and therefore may oe-
casionally disclose the frailties of men. Perfection

3 may not be demanded of law, but the capacity to

.
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counteract inevitable {hough rare, frailties is tht
mark of a civilized legal mechanism” (346 U.S. 273,
310).. )
Do we have the capacity to grant that Which is_de-
manded of the judicial organ of a civilized society? That
4 the hasie issue before this Court,

ITlistory and justice have their claims and the time
is now long past to counteract the frailties and crvors
of the institutions and the men party to this case and its
tragic consequerices.

The judicial deviee for granting such relief 1s the Greatl
\Writ. The appellant secks at this moment most limited.
relief—the right: to an evidentiary hearing. The faectual
allegations in his petition and supporting papers and docu-
ments are many times more than sufficient to warrant such
relief. The court below crred in denying this applicatioi.

We eannot help but alhude to the statement of My, Jos.
tice Brovmam in Fay v. Noia, 372 US, 391, in diseussing the
availability of {he Writ where extraldegal considervations -
] are present. He stated: '

“. . . Behind them must he discerned {the wn-
ceasing contest hetween personal liberty and gov:-
crnment oppression. It is no accident that habeas
corpus has time and again played a central role ii
national crises, wherein the claims of oxder and
lilierty clash most acutely, not only in England in
the Sceventeenth Century, hut also in America from
our very heginning, and today’’ (p. 400).

We canuot ignore the fact that this case, from (e
time of s ineeption to today, has figured prominently
in many of the courtrooms and hefore many of the judges
in this courthouse. We recognize the difliculties and the em-
barrassment which might result were a hearing to estab-
lish that appellant and his co-defendants had been denied
a fair trial and that their convietion had heen procured
by. impermissible conduct .of the government. . But such -
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considerations or the irrevoeability of the death sentences
must not be permitted, consciously or suhconseionsly, to en-
ter into the determination of whether appellant is entitled to
an evidentiary hearing. We proteet our judicial and po-
litical institutions by permitting disclosure atd determina-
tion by hearings—not by hiding out of fear of the conse-
quences of truth. This Court must forbid the recasting
of the files and records of this case, historical facts, the
context in which it was tried and thercafter considered.
The government must not he allowed to ignore the present
pelition and the facts comtained therein. Tt mmnst ac.
knowledge or deny and then proceed to hearing.

Summary of the Atomic Branch of the Application

The basic thrust of the petition is that the government
tn order te prove the cxistence of the comspiracy and
thereby obtain a conrviclion, knowingly used false and
perjured testimony, made false statements and repre-
senfations and grossly exaggerated claims and thus estah-
lished in the minds of the jury, and the court as well; that
the indictment charged and the proof established the erime
of the contury, dwarfing the spy trials in England, Canada,
and clsewhere.

David Qreenglass, o charged co-conspirnfor who had
worked al the Tos Alnmos projeel as a machinist, testi-
fied that he had drawn a eross-secetion of the atomic homh
and prepared n12-page deseviption of s component parts
and operation and allegedly delivered it to the Rosenbergs
in September of 1945, To prove the conspiracy and
indeed its success, the government falsely established {hat
this information allegedly given hy Greenglass was of
transcendent importance, that it contained the most closely
gnarded seerets of the atom homb and that the Greenglass
testimony and Exhibit 8 was, in fact, an authentic and
accurate deseription of the Nagasaki homh. Tt further
falscly claimed and cstablished in the minds of the court
and jury that this information was so authentic and ac-

o, X Y
et . . .
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curate, hoth as to the construetion and operation of the
homh, that it enabled the Soviet Union to manufyeture the
weapon with such speed as to impervil this nation and
change the course of world history. . ‘

We here summarize the means employed by the govern-
ment to deceive the court and jury, and the defense as well,
and which resnlted in the wnjust conviction of appellant
and his co-defendants,

.

1. By a vast, imaginative publicity eampaign the
names of the appellant and his co-defendants were
identified as virtual synonyms for atom-spies,
traitors, .villainy incarnate,

2. Tt was falsely vepresented at the outset of
the trial that the goveriment infended {o call as

*witnesses such  world-renowned seientists as Dr.,

Trey, Dr. Oppenheimer and others ; although, in fact,
the scientists were not ealled and had not even heen
asked to testify and had wvot indicated their willing-
ness to do.so. No-afomie scientist or expert wit-
ness was ealled fo support Kxhihit 8 or its deserip-
tion, hut the ruse deceived even the defendants’
counsel info believing that the Greenglass testimony -
had top scieutific imprimatur. ‘

3. The proseeution cansed vepresen{afives of {he
Atomic Bnergy Commission and the Joint Conzgres.
sional Committee on Atomie Energy o be conspien-
ously seated at the prosecufion {able and tdentifind
in the presence of the jury. This fostered the no-
tion in the minds of the jury that those angust bodies
not only supported the statements and vepresenta-
tions of the prosecution, hnt had further vevified
and defermined as anthenfie and aceurafe Kxhibit
8 and the Qreenglass deseription,  In fael, (he prose.
culor falsely advised the jury that the material had
been reviewed by the Commissioners themselves and
that the material: was of such importance to the
national security and so top seeret that it was only
temporarily declassified for the purposes of the trial
and would immediately thercafter be reclassified.

4. The prosccution falsely presented an ~m-
ploycc of the A.E.C. as an expert and allowed him,
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upon a false claim of knowledge and expertise, to
declare anfhentic and acenrate the skeleh of the
secret weapon as drawn and described by the chiof
prosccution witness,  Yet the government knew
that the claims of authenticity and accuracy were,
in fact, false.

5. The prosceution, in its opening and closing
statements to the jury, during the course of the
trial and at the time of sentencing, knowingly made
false statements and represeniations and elaims,

Since Greenglass was by education, position and access
to ‘“scerets’ such a weak link in the chain of fabrieated
cvidence, the prosccution felt impelled to falsely clothe
his “‘atom bomh’’ description with an auwra of accuracy,
authenticity and importance and by so doing enhance his
status and credibility in the eyes of the jury. The prose-
cution’s props alluded to, successfully elevated the melange
of misinformation to the level that the judge and jury.
thought it was the miythical secret of the Nagasaki Bomh,
and became stilts to increase the stature of Greenglass,
and to give him the false appearance of a true source of .
vital espionage material.

The government’s artful creation of Greenglass as the
passer of the atomic homh to the Soviet Union supported:
by the A.E.C. and the leading scientists in the field would
cause. the jury to accept the Greenglass testimony in its
entivety and rejeet the Rosenbergs® testimony which de-
nied the very existenee of a conspivacy,  [ad the jury .
not heen deceived by the false authentication of Ureen-
glass’s ““‘seionfific information®’ they might well have re-
jected the testimony of the formation of the conspiracy
given by the real Greenglass, perecived as he really was.

- —— e = — e, R e —— . - A e o e .- an Lol - . .. . - ——— -t

It 34 conceivable that Greenglass, when presenting Exhibit 8 and i

tion on the tr%al, may have believed in his ignorance gﬁat his testimozzewg:scrlp-
accurate, but in fact there is no question that his testimony was grossly erron

not factually true, and it evidenced his complete lack of comprehension of the =
matter. .T§e government knew of the inherent falsity of the drawing and descriptj
The ?redlbl}ity of Greenglass in his "scientific" or “technical” testimony is i )
the issue: it is the government's fraud in knowingly offering false testimony a:t

tru~. (A.55) and Derry's fraud in falsely authenticating the caricat
dep--tion of the atom bomb. (R. 911-913). J ure as a true
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Whatever the jury may have done in the absence of,
the government fraud, the present petition establishes that,
the fraud had heen perpetrated by the government by the
attributions given it to the Greenglass drawing and deserip-
tion, and this would require the seifing aside of the
judgment of conviction.

As established primu facie hy the moving papers, and
particularly the affidavits of the scientists, Exhibit 8 could
at hest be characterized as an ignorant caricature of the
homb—-lacking vital components without which it could
not work; it gavée a false, misleading, garbled picture; it
failed to show the construction, composition or function-
ing of the deviee; and would give the germ of an idea
only to one who acinally .and intimately knew the facts,
The deseription is cven morve erroncons in that it mislahels.
and misdeseribes, aud shows ulter lack of comprehension
and awareness of its inherent contvadietions, 1 fails {o
have any of the attvibutes of value, nuthenticity and acen-
racy given fo it by the governmeni—aqnife to the contrarvy.

Yet, Dervy, an AJ.CL employee, purported fo establish
the anthenticity of the worthless paper, Fxhibit 8, as a truo
depietion of ““the bomb we dropped at Nagasaki?®’, its eon-
struetion, operation and components aceurately deserihed
by Greenglass.  As the exhibit was heing admitted into
evidence it was perceived by the jury through the mag-
nifying glass of the impression produced hy the A.E.C.
representatives and the prosecutor’s implication of top
.scientific approval.

!

We know, now that Exhibit 8 has heen seen by seien-
tists whose affidavits support the petition, that the errors
and omissions in the paper and its description were so

e Lt
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egregious that the AE(‘ representatives in court and
clsewhere were necessarily awave of them hut failed to
correct the testimony or to advise the court and the de.
fendants of the infirmities of the government’s case.

"The government compounded the fraud by knowingly
permitting one of its witnesses, Harry Gold, to give per-
jured festimony to the effect that the Soviet Union had
stated that the information was “‘extremely excellent and
very valuable’’ (R. 831; .\. 268, 299).

"The government took advantage of the fact that in 1951
no knowledgeable scientist who may have had relations with
the A.E.C. would darve involve himself in behalf of the
defense without imperiling his own security and clearance
status and that any scientist would have been required
to clear and. disclose 1o the A.E.C. for scrutiny and ap-
proval {he comments or information he would feel neees-
sary to traysmit to defense counsel.

Prior to the wnsealing of- the Greenglass material in -

1966, no court other than the trial court had ever seen
the material nor was such material ever evalunated by any
scientist in behalf of appellant and his co-defendants, No

court sinee the trial has ever evaluated the material to

determine its true value or significance as a matter of
“scientific fact.

Proceedings Prior to the Filing of the
Amended Petition

The petition filed on May 9, 1966 in support of the
motion was primarily direeted to Government Exhibit 16,
a photostat of a purported hotel registration card and the
testimony relating to a claimed Gold-Greenglass meeting
on June 3, 1945 (A. 29-30). This testimony on the part of
Gold and the Greenglasses was used to link the Rosenbergs
with that meeting and the alleged hansnnssxou of classlﬁod
material to L.c Soviet Union.

On April 14 appellant had obtained an order from

District Judge Palmieri authorizing the unimpounding and

\]
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unsecaling, wnder certain terms and counditions, of Govern-
ment Kxhilit 8 a purported eross scction of the atomie
homb dropped at Nagasaki and its desceription by David
Greenglass which had been sealed sinee Marveh, 1951 (A,
10-12, 31-44). On April 29, 1966 the aforesaid material was
wnsealed and made available to the appellant an<d his attoy-
neys for the first time for the purpose of their consulting
with seientists and othier experts (A, 13-28).

The appellant’s counsel consulied with scientisis in-
volved in the development of the homb and conluded that
the material mandated a new or amended petition relating
to this material (A. 43-46). On July 23, 1966 the ap-
pellant songht and was granted leave to amend the peti-
tion. Attached in support of the application was the un-
sealing order of April 14, 1966, a copy of Exhibit 8 and
the transeript of the Greenglass testimony. (. 63-71).

At that juncture the governmeni agzain atlempted to
foul the air with a smog of secrecy and national peril in
the hope of intimidating connsel and independent scientists,
and staging another spy melodrama. The premise on
which {he government’s effort was based was the fiction
developed at the trial that Lixhibit 8 was a representation
of the atom homb and was classified hy the AK.CL* Real-
izing that the now mimpomnded Exhibit 8 (and the Green-
glass description) was a fraud, the appellant vigorously
resisted the government’s secrecy and national security
claims, and demanded an airving of the issues, too long
concealed. The government advised that it was moving
to reseal Exhibit 8 and the testimony (A. 72-73).

In its aMdavit, reference was made to the trial, that
the information was ‘“classified top sceret” (A. 73) and it
was further stated, in Paragraph ¢“10°’ thercof:

* The government obtained the “classification” by having Green-

' glass draw it and then submitting it to the AE.C, in 1951 (R. 501,

$05).

v
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“On the other hand, T am informed hy cor-
respondence from the Direclor of the Division of
Classification of the United States Atomic Wnergy
Commission that comparable information (o that
contained in the aforementioned two exhibits con-
cerning the design of other atomie weapons is still
classified and that any action the Cowrt might taxe
to preclude disseminalion of the information con-
tainedt in these exhibits beyond defense counsel would
be desirvable (A. 78).*

Over appellant’s opposition an ovder to show cause was
granted with a two day order scaling the exhibits (A.
87) and the matter was referved to Judge Palmieri (A, 81
87). The government had heen in communication with Judge
Palmicri prior to the veturn date and the judge was led by
it to believe that there had been some grievous violation
of his order, that ‘‘scerets” were heing exposed, and that
the material was still elassified (A. 103-120). The govern-
ment stated it must determine which scientists were to he
permitied access to the material (A, 112-113). '

Appeliant at the same time applied for an order vacat-
ing and removing any and all restrictions that may have
been placed upon the utilizaiion of the formerly impounded
evidence and permitting it to assume the normal character
of a public record in all respeets (A. 88-101). Appellant
pointed out that by the terms of Judge Palmieri’s order the
material was to he made public upon heing submitted to
any court (A, 93).

* The delailed public dissemination of information of tremendous
value, the development of the homb, revealing the Greenglass material
as a complete farce, was surely known and could have easily been
learned by the United States Attorncy’s office if it “desired” to know.
See Atomic Encrgy for Military Purposcs by Henry DelWolf Smyth
issued, with a forward by General Groves, September 1, 1945: Vol-
umes I and IT of LAMS-2532 Manhattan District History Project Y,
The Los Alamos Project issued pursuant to contract with the Atomic
Energy Commission distributed December, 1961: The New World,
1939-1946, Volume 1 of a history of the Atomic Energy Commis-
sion, one of the authors being an official A.E.C. historian; Day of
Trinity by Lansing Lamont (A. 96-97, 418-419).

n
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On July 27, 1966 Judge Palmicri signed an ovrder to
show cause returnable July 29th at 12:00 noon at which
time the government was also afforded an opportunity to
prusont an order geunerally cq\jol'illg {he mannes of conduct-
ing the amended 2235 proceedings. On the government’s
insistence that the nation’s seenvity was imperiled, the afli-
davit of appellant”s counsel in support of the order to show
cause was temporarily sealed (A. 117).

Y

. On July 28, 1966 appellant was served wilh a proposed
‘order hy the government which provided not only for the
continued sealing of Government 1xhibit 8 and deseripiive

-

testimony bt that (he entire 2253 proccedings he hold in
canera save those portions as the government might wnilat:
crally deem it appropriate to make publie (A. 121-134). .

The nppo]l:inf opposed any in camera proceeding as ;
- constitutionally invalid (A. 136-148).

o

A reporter of the New York Times communieated di-
rectly with the Direelor of Division of Classification of the
Afomic Energy Commisston in Washington, . T.. Mar-
shall, who stated that the Commission had deelassified all
of the material eonfained in Government Exhibit 8 and
related testimony and {hat the material could he published
withoul any undue risk to the national defense and secur-
ity * (A, 135).

On the return of the various motions on July 29, 1966
the appellant objected to the in camera proceeding (A. 151-
159). The government in response challenged the integrity
of the New York Times report and refused to produce the
A.E.C. correspondence unless dirveeted by the court, and
insisted the seereey of the material must be preserved (A.

* Prior ta the hearing on July 29, 1966 the government was
noticed by telegram and orally to praduce the alleged correspondence
of the Director of Division of Classification of the United States
Atomic Energy Commission upon which the government's position
was premised (A. 159-160). '
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-162-166).  Yet the government acknowledged that the ma-
terial had been declassified in 1931 and never reelassified

(A. 164). | .

Judge Palmieri found that the government’s claim was
too vague and uncertain and directed that the government
produce, by witnesses or aflidavits, proof in support of its
oral representations that the national security was imper-
iled hy public disclosure of the grand “‘scervets’’ of the
atomic homb as described by David Greenglass 'in March,
1951 (A. 177-183). Hearing on the matter was set down for
August 3, 1966 (A. 191).

On heing put to the proof of its claims, the govermment ..
was foreed to advise the court on Angust 3, 1966- that the
material was unelassified, and that exhibit 8 and Green-
glass’ testimony and counsel’s affidavit could be unsealed -
and made a public record (A. 192-194).

The myth was exposed—the miasma of mystéry and ' -
- - seereey had been removed. But now the govermment wasy .
to reverse its position as staled in the trial, and admit
that the Greenglass material had been of minor impor-
tance, lacking any authenticity and accuracy, and was {o
declare that its claimed falsification of the facts at the trial
conld not have misled the jury.

The Trial

After their indietment Julins and Fthel Rosenherg
moved for an order permitting them {o examine all sketehes
and experiments and other documents veferred to in the
indictment. The government, in opposition, alleged that
such sketches and cxperiments were ‘‘classified by the
Atomic EKnergy Commission, which means that they are
‘top seeret in that they deal with subject matter vital to
the defense of the United States and should not be made
the subject of disclosure under any conditions’’. (Empha-
sis supplicd.) The motion was denied by Judge Weinfeld

1.,
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on Octoher 6, 1950, U.S. v, Rosenberg, 10 F.R.D. 521. Judga
Weinfeld stated in his gpinion:

“A further ground of opposition is that the sketch
of which the defendants seek a copy is ‘@assified’ by
the Atomic Encrgy Commission, which means tgp
seeret and an affidavit is submitted to this effect.

“To grant this portion of the motion would re-
quire the Government at this thue to make available
to the defendants and disclose publicly part of the
very information relating to the National Defense
which it is alleged the defondants conspired to transy-
mit to a formgn government to be used to the latter’s
advantage and contrary to the national w cllaro " (pp.
5"3-024)'

“We now know that the "ovonnnont’s allegation was false,
merely a part of its eampaign prior to trial to establish

that the scerets of the nation’s most vital weapon had heen
stolen.

. Just prior to the conmencement. of the trial the govern-
- o ment filed, pursuant to Title 18 U.S.C. Scction 3432, a list
of witnesses to he called by the government including
Dr. J. Robert Oppenheimer, Dr. ITavold €. Urey, and Dy, -
- Kistinkowski.  The newspapers prominently featured this )
news and noted that they woere leading seientists who fig-
wred prominently in fhe development of the homb.**

Upon {he commencement of the voir dirve of the prospee-
tive juvors, the court, referring to tho list of witnesses,
stated that they

“will be called as witnesses for the govornmont in
this case’ (R. 51; A, 227-229).**°

The court advised that the charge related to the Los Ala-
mos project and cautioned the jury concerning the govern-

. P BN
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* A similar application was made by appellant and denied on the
same grounds,
** Sce fn. 33-69 and Exhibits in ‘support. .
- *** The jury pancl indicated by questions posed, their l\now!edgc
of thicse scientists (R. 52).

()
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ment claim ““that the security of the United Stales is in-
volved here’’ (R. 57). (emphasis supplied.)

The jm‘or:s were then asked whether they had read about
the case in various newspapers, and the jurors answered
in the affirmative (R. 63). The jurors acknowledged read-
ing columnists having strong feclings against the defend-
ants (R. 71). The court on several occasions, recognizing
all of the jurors were fully acquainted with the case, asked
whether they had “‘become so prejudiced’” as to be unable
to reuder a verdiet on the evidenee alone (R. 71, 156).
The voir dire removes any question but’ that the
jurors were fully aware that the casc was one of atomie

“bomb espionage and theft.

One juror asked that he he excused heeause he knew
casually a brother of Dr, J. Robert Oppenheimer” (R, 137).
Another juror was exeused for enuse sinee his-danghier had
worked in the Manhattan Projeet with Dr, Urey (R. 156).
The jurors thus fully expeeted that Dr. Oppenlicimer and
Dr. Urey were to be ealled as prosecution witnesses in this
case. The government thereby helped to ereate in the minds

.of the jurors an appereepfive basis for the false claims to

come.

The government, in its opening to the jury, ¥ontinued
its conditioning technique. The prosccution stated that
Greenglass was stationed at Los Alamos

““where there was experimentation and construction
of the mest important weapon ever known to man-
kind . .. The Roxenhergs devised and put into opera-
tion with the aid of Soviet nationals and Soviet agents
_in this coumntry an claborate scheme which enabled
them to steal throngh David Greenglass this one
weapon that might well hold the koy {o. the survival
of this nation and means the peace of the world—
the atomic bomb. . . . the evidence will show how, at
the behest of the Rosenbergs, Greenglass stole and
turncd over to them and their co-conspirators, Harry

) . 3
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Goll, nt seeret rendezvons, skelches, and deseriptions
of h(’(‘l(‘!\ concerning nhmn(- energy and sketches of
the vu‘y bomb itself> (R. 183; A, 220-222).

L}

Small wom]or that after the government’s clamorous
false proclamation of the dimension of the alleged crime
and the pretense of vespected auspices under which the
prosceution was undertaken, the insubstantial testimony of
Greenglass fell with eonviction and credibility upon the
cars of the overwhelmed jurors. '

Greenglass testified that he worked at the Los Alamos

Project in a niachine shop and from time to time was re-

quired to machine metallic lens molds which would be used

to shape a high explosive. These molls were machined {o

cerfain \])(‘('lh(‘ﬂl(m‘% of which e had no knowledge, (ov-

ernment Tixhibit 2 is a erude skelel of a {wo-dimensional

“Alat type?’ lens mold to form shaped ¢harges_(not the type
used in the atom homb) (A. 323-324). Ile had no involvemeut’

whatsoever with the use of the lens mold nor was he aware in

any l‘ospoct of the nature of the various explosives that

} . were in combination placed in such lens molds. This work
’ was far removed physically from his shop and Greenglass

had no access to it (R. 625-626).

- . -
Government Exhibits 6 and 7 were allegedly transmitted
to Gold at the questioned meeting of June 3, 1945 in Albu-
querque, New Mexico, Government Kixhibit 6 was said hy .
Greenglass to he ““a high explosive [sie] lens mold | ., .
with high explosive in it with the defonntors on and 1
showed he slee] fube in the middle which wonld he ox-
ploded [sie] by this lens mold”? (R, 462). ¥xhibit 7 was
said to be a drawing of ““the mold heing used in an experi-
ment [sie]”? (R. 462). Greenglass was in no way involved
in this work and this may in part explain his misdeseription.
Dr. Koski, subsequently ealled, did not verify or authenti-

cate the Greenglass testimony deseribing Exhibits 6 aid
7.
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At this stage of his testimony (Greenglass left the stand
and Dr. Walter S, Koski was ealled to the stand. Dr.
Koski, using the drawings ax a point of departy re, went
on to explain some of the functions of the ulitmafe
lenses used in the implosion of a plutonium homb, & three
dimensional shaped charge used to produce symmetrical
converging detonation waves ¢ (R. 482),

The prosccutor then staled {o {he conrt and jury that
the testimony of Greenglass and Dr. Koski had been de-
classified by the Atomic Fnergy Commission solely for the
purposes of the trial and it was thercafter to he reclassified
(R. 479). The purposc and cffect of that statement were
to increase the courtroom temsion and further to develop
the belief that the jury was witnessing an exposure of top,
gegrets ohtained by the Sovict cspionage ring.

Theveafter Greenglass veturned to the stand and testi-
fied that while in jail he had, for the purposes of the
trinl; drawn a sketech and desceription ““of the atom homb
itself” used at Nagasaki, and that it was a replica of a
cross-seetion of that atomie homb which he allegedly trans-
milted to Rosenberg in Sentember of 1945, five and a half
years carlier along with a ““12-page description®® ().

Prior to ecounsel's examination of the tendered exhibit,
Mr. Bloeh, representing the Rosenbergs, asked in the pres-
cnee of the jury that it be impounded and remain a seeret
to the Court, the jury and counsel (R, 499). The exhibit
was never seen by the appellant or his co-defendants (R.
1097) and the record does not vefleet whether it was seen
by appellant’s eounsel. When Greenglass was asked to
describe the exhibit, counsel for appellant’s co-defendants
approached the bench and stated that he personally and
privately felt the deseription should be kept seeret (R. 500).
Obviously, trial counsel, unaware of the nalure of {he docu-
ments which would be thé subjeets of Greenglass’s and

* Little, if any, of the manufacture of the molds used for the
shaped charges for the atom bomb was done at Los Alamos.
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“Gold’s testimony, particulars of which had hoen denidd
"them in the interests of national defense (p. , Supra),
and impressed with the battery of scientists which the
government had falsely claimed it would call to endorse
ﬂmm, was as much deceived as thc jury by the prosccutor’s
tactics,

“In the course of a colloquy out of the prescfice of the
Cjury, Mr. Saypol stated that Iixhibit 8 and the deseription
“had been gone over carcfully by all of the prosccution’s
staff and in consultation with the AEC, the Department of
Justice and the Joint Congressional Committee on Atomic
Energy and that it was left to his diseretion as 1o how much
of this material should be disclosed (R. 501).  After ex-
tonded diseussions at the benéh it was decided that the
evidenee would he given in camera with the press to he
present but ‘‘enjoined to good taste’’ (R. 508).

Thereafter the proceedings continued in the prescence
of the jury ® and the Court advised them of his concern
about disclosure of the deseription of the atomic bomb,
and stated:

‘L. Mr. Cohn was about to take detailed proof
on certain descriptive matters concerning the atom
bomb which the witness contends was turned over
to the defendunt, Julins Rosenberg; that while if,
might not be in the best inlerests of the country, was
yet a matter that is necessary in the tvial of a case
and under our democratic form of govcrnnmnt e
(R. 504). (cmphasis sapplied) :

After Br. Bloch staled his position that this testimony

should he revealed solely to the Court, ;]m'y and counsel,
Mr. Saypol commented:

“Yes. 1 feel free to address myself to the subject
in the light of the fact that the situation as exists
is not of my creation but that of one of counsel
for the defendants. The character of the proof has

* The Court below was under the erroneous impression that these
statements was made only out of the presence of the jury (A. 467).
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been offeved.  This wilness and the preceding one

. has been the subjeet of very grave consideration by
my colleagues. myself, by agencies of the govern-
ment, including the I)(’pm{nmnf of Justice, the
Atomic Energy Commission and the Joinl ('our/:ess'-
sonal Commiilce on Atomic Ener qy ... that matter is
of such gravity that the Atomic Encrgy Commission
held hearings, at which T was represented, as did the
Joint Congressional Committee and representatives
of the Afomic Iinergy Commission have been at-
tendants here at the trial, as your Honor knows, have
been in constant consullation with me and my steff
on lhe subject.®

... I think I stated hefore that solely for the
purposes of this trial, the Atomic Energy Commis-
sion had released—had author ized the reloase of this
information so the Court and’ jury might have it.””
(R. 505) (emphasis supplied).

Qreenglass then gave his “nnpnumlvd” Lestimony,
purporting to deseribe {he component parts, operation,
principles and scerets of the-Nagasaki plutonium bomb

(Sce A. ).

- The Government some days later called as an expert
witness an employee of the Alomic Energy Commission,
John A. Derry. Prior to Derry’s taking the stand, the-
_ prosccutor approached the hench and stated that the
“testimony was ‘. . . going to establish the authenticity of
the information that Greenglass gave to Rosenberg and
the authenticity of the cut-away sketeh’ (RR. 902, A. )—

_and that even more preeantions were necessary (R. 902).
Onee again the Court was cleaved and prior to the com-

mencement of the {estimony the court advised the jury that
it might be in the interest of the country that we do
not hiear certain portions of testimony bhut our law requires
it (R. 903).

Thus the stage was set for Derry’s testimony to be
accepted by the jury as authentie, expert, conclusive.

* The jury had previously been advised and once again was
advised of the presence of representatives of the Atomic Energy
Commission, and the Joint Congressional Committee.

Ta
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) ) Derry, an electrical engineer, testified that he .was -
- previously employed primarily in the aresa of rural’
cleetrification (R. 904) and then after entering the army °

‘was stationed until April of 1944 at Oak Ridge, Tennessee.

when e heeame liaison officer for General Groves, The
defense asked (hat be deservibe {he atom bomb prior to-

the reading of the Qreenglass tostimony,  The Conrt stnlad,

in overruling the ohjection:

“The jury will have to decide anyway but they ave.

entitled, on a subjeet as technical as this and a sub-|

jeet on which there is so litlle knowledge outside of”

the techmical field, to have the help of an expert.”’

(R. 909)
In rvesponse to the court’s questions he unequivoeally
stated that he knew cach and every detail of the construe-
tion of the homb and what went into it; he understood at
the time of the development of the homb in 1945 as well ‘
as at the time of his testimony, the entive subject matter

(R. 910).

0 Derry Aestified that the mintevinl and skefeh demon- -
strated ““with substantial acenraey the prineiple’ and - : )
T ““operation of the 1945 atomic honith™; ““that a seienist
could perceive what the actual construction of the hombh
was’’ (R. 911); and ““It is the homb we dropped at Naga- :
saki, similar to it”’ (R. 912). He stated ‘“‘Government Ex-
hibit 8 reflects a sketch of the atomic homb when it had
already been perfeeted?” (R. 913). Mr. Derry was exeused
from the stand.®* The material was impounded and not
[N
* Once Mr. | Black) sought to probe into the completeness of
the sketch and :Tescription, the prosecution, with the trial court’s
aid interjected and came to the protection of the witness and in
effect advised that Derry answer with care (R. 915-916). In any
event, regardless of the comments of the trial court at the moment,
it was still of the mind, under the influence of the government
deception, that Exlibit 8 contained the vital secrets of the construc-
tion of the homh which had hecn given, to the grave peril of the
United States and the tremendous aid to the Soviet Union (sece
<losing of the government to the jury, statements made at scn-
tencing by the prosecutor and the Court.
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; made a public record of the Court until August 4, 1966

(R. ,A. ).

In a remarkable display of guile and deceniion tha
prosccutor had promised that great seienfists wonl:f wnes.
port his ease by their testimony, thus nrenaring the mind-
of the jury to helieve Greenelass and had then nracantad
a liaison officer as his scientific exnert, vonchine for his
capacity to ‘‘cstablish the aunthenticity’’ of the Greenlacs

story. In the government’s swmmation to the jury i ’
stated:

“, .. We know these conspirators stole the mnst
important scientific secrefs ever known to mankind
from this country and delivered them fo the Savief
Union.”” (R. 1519, A. . ) (emphasis supplied)

That was precisely what the ease was about. That was

what the jury was led fo believe was charged and estab-
lished. .

The court then charged the jury and swmmmarized the
government’s claim, stating:

s, . . In this case, the government cloims that the ]
) . vewdure was sneeessful as to the alom baml secret’’.
- (R. 1551-1552; . Y (emphasis supplied).

At the time of sentencing, {he proseention, characteviz.
ing the nature of {he alleged ervime commitfed by the de-
fendants, stated that it would he proper to conclnde that

their conduet had eaused the Korean War and further
represented:

“The scerels they songht and seeured were of im-

. measurahle importance and significance. . . . In terms
of human life, these defendanis have alTected the
lives, and perhaps, the freedom, of whele genera-
tions of mankind.”” (R. 1602)

Ohviously, the sentencing court, as did the jury, based
upon {he representations of the prosceutor and the
imprimatur of accuracy and authenticity put upon the

/\‘5
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" malerial by the govornmoent throneh the presence of the
. AE.C. and the {estimony of its employee, came to the same
conclusion. ~ At the time of sentence the {rial conrt stated
that the defendants had caunsed the Korcan War with
casualties exceeding 50,0005 had altered the course of
Jistory o the disadvantage of this eountry; passed Lo the
‘Soviet Union this nation s most deadly and elasely gnarded
soerels which constituted a dinholieal conspirney o destroy
a God-fearing nation; and henee found there ean he no
‘reason for merey, thus vequiring the imposition of the
sentence of death (R. 1614-1616; A, ).

In the brief to the Court of Appeals from the judgment
of conviction the government maintained that the sketch
and deseription were of sufficient accuracy and importance
to permit one wnacquainted with the facts to actually build
the homh.* * e - T

- The Scientists’ Affidavits

The affidavits of the scienlistx submifted in support of
the petition were direefed foward the examination of the -
- testimony of Derry who tostified as to the anthenficity,

imporfance and aceuracy of the Greenglass testimony and
skoteh; the attributions given it by the government in those
and other respeets hoth independently and in conjunction
with the Derry testimony; and its impact upon the court.

Their affidavits stafe facts and findings. They estahlish
the falsity of the Dervry testimony and the falsity of the
government’s statements. They make no eomment on the
credibility of Greenglass. They do not opine whether

* “The descriptive material given by Greenglass to the Rosen-
bergs at this time was secret and demonstrated with substantial accu-
racy the principle involved in the 1945 atomic bomb (658, 1325, 1328-
29). The sketch furnished hy Greenglass was a cross-scction of the
bomb (1335, Exhibit 8). With the descriptive material and sketch
a scientist could procecd with the actual construction of the atom
bomb itself (1330).” (Govt. Br. p. 11).
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{he governmen! s slalemenis were made in ignoranee or
with knowledge of {he faels,

Henee the next step is the examination of the exhibit
and deseription as given by Greenglass., ¢

Prior to the introduction of Government Exhibit 8 and
its deseriptive testimony, Greenglass had already testified
concerning lens molds and implosion.** It was Govern-
ment Exhibit 8 as deseribed which the Government claimed
to contain the key [sic], the principle [sic], our most closely
guarded seeret, our most vital weapon.

Dr. Morrison’s special qualifications and knowledge of"
the subject ave set forth in his affidavit—a eo-holder of-

the atom homb patent, engaged in its development for three

years, involved in the assembly of the bomb itself in *

Alamogordo and Tinian. His responsibility in the nuclear
assembly, the initiator, and his required nnderstanding of
the structure and working of the entire bomh particu-
larly equip him to state the faets as well as ovaluafe the

Derry testimony and the Government’s elaims.  He notes .

that the Greenglass testimony gives “‘a false depiction of
what is purported to he the cross-section of the atom
bomD’’ and that Derry’s statement that it represented “‘a-
substantially true or accurate descmpnon of the homh’*
is falsc.

Even apart from the omission of at least {wo important
spherieal components and the initintor without all of which:

*Upon the clear evidence contained In these affidavits, either
Derry’s claim to expertise and knowledge of the entive subject
matter was false or he knowingly falsely Tauthenticated as accurate
the Greenglass sketch and drawing,

¥ The world's scientific community knew of at least three pos-
sible ways of sctting off a nuclear homb—the gun method, implosion
and autocatalytic reaction. Ienses and shaped charges were equally

well known and devdoped in various countries of the world. Implo- .

sion hy definition as it related to an atomic bomb would import a
spherical conformation of whatever’ elements were used in the cons
struction of a bomb T s

N
.

.




206

‘the howh could not operate, the drawing and mlsdmcnpmm
give a “false depiction®’ of the homb, U misleads rather
than informs and is “hoth qualitatively and gquantitatively
incorreet”.  These stalements are fael, not opinion, ang
are directly in conflict with the testimony of Derry, who
falsely attested authenticity and aceuracy.®

Dr. Morrison states categorically that Derry was withont
scienlific background to permit him to have knowledge of
“the design or construction of the bomh and that Derry was
not closely associated with the technical aspeets of the
. project (A. 346).** This is dircetly in conflict with the
false testimony given by Derry in response to the court’s
questions to establish him as a scientific expert (R. 910: \.
348) upon whom the court dirvected the jury to rely in its

* Sec Webhster’s New International Dictionary.
“Authenticity. 1. Quality or state of heing possessing anthority,
validity, or truth; as the anthenticity of an aneedote. 2, Genuine-
ness ; the quality of heing genuine or not corrupl('d from-the original ;
as the authenticity of a signature.
“Authenticate. . . . 2. To prove authentic; to dclummc as rc:ﬂ
and true or as genuine: as to authenticate a portrait.  Syn. Sec

confirm.” . _
In the svnonvms of the word “authentic” the following may be -
. .. found: “Reliable, pure. . . . The prevailing sense of authentic

is authoritativeé, trustworthy, mth the mq)hcanon of accordance with
fact; ... The prevailing sensc of genuine is native, real, true, often
with the implication of descent from, or correspondence to, and
original source of stock.”

Accuracy:  State or quality of heing accurate; freedom from.
mistake or crror, secured hy exercising care; as to reason with
accuracy; henee exact conformity to truth or to a rule or model:
precision s exaclness; correctness: ax the value of testimony
depends npon its acenraey,

Accurate:  In exact or careful conformity to truth or to
some standard of requirement, especially as the result of care;
frec from failure, error or defect; exact; as, an accurate
caleulator; accurate knowledge * ant. inaccurate, inexact, cr-
roneous, blundering, loose, free, careless, slipshod. .

** This was essentially acknowledged by Derry long after the
trial (A. 421).
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consideration of thisx highly ““technical field”’ (R. 909, A.
251). The drawing which Derry claimed was suflicient to
show the actual construetion of the atomie homh conld hest
be characterized hy Dr. Morrison, who has knoyledge, as a
caricature of the homb (A. 347-348).

The representations of the Government to the court and
jury attributed even greater accuracy and significance to
the Greenglass testimony than did Derry. Thus, their
representations were even more grossly false, whether made
eonsciously or in ignorance.

The accuracy of the factnal statements made by Dr.
Morrison is fully attested to hy that of Dr. Linschitz,
Dr. Urey, Dr. Christy and Dr. Oppenhicimer, and is not con-
tested by the government (A 314-338, 412-414, 422-425).*

Di. Linschitz was direetly iuvolved with the develop-
ment. of the implosion system of high explosive lenses and
played a major vole in that respeetl in associafion with Dr.
Kistiakowski and Dr. Neddermeyer, Tle, too, was fully
acquainied with all other functional systems of the homb
and their development in view of their necessary interrela-
- - tionship, and also participated in the assembly of the homb -
' in Tinian and New Mexico.

Prior to evaluating the statements and representations
of the Government and the testimony of Derry (A. 316),
Dr. Linschitz found the entire sketech and description
“highly incomplete’® and vague, ‘‘a garbled, ambiguous .
and highly incomplete deseription of the plutonium homb’*
(A. 317-318). In addition to pointing out the vital omis-
sions in the sketeh and misdeseriptions, he comments in
more delail ahout the distorfions, both in coneept and de-
seription which Derry swore to be accurate and which the
Government falsely represented gave all necessary informa-

* See affidavit of Marshall Perlin dated February in
support of an application for bail before this Court (pp. 11, 12).

Yo
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tion to permit the Soviet Union fo conslruct the homb:
Turning to the leéns deseription he charvacterizes il thus:

- “This is® perliaps analagons to drawing a cross-
section of a new rocket and in a certabmrectangular
space therein writing ‘fuel and engine’. The homb
drawing (lxhibit A) shows no inferfaces nor indeed
any structure whatever in the region marked ‘leng’,
Thus, ne information regavding lens construction is
conveyed by this diagram.’’ ®

.Dr. Linschitz then concludes that Exhibits 2,.6 and 7, as
well as IExhibit 8 do not give enough information to enable
anyone to build even a flat lens, let alone a 3-dimensional

one.*® .

After pointing out that one of the primary ““principles”

involved was the internal and external construction of the

plutonium core upon which all other aspects of the homb’s

construction depended, Dr. Linschitz found that the total

information contained in the Greenglass testimony relating

’ ) to classified information is reduced to the classified words -

' “lons?’, and “‘implosion”’ and the spherieally disposed
components (A, 324). The utter falsity of the Govern-

ment’s representations and elaims is grounded in the mis-

* A partial list of the “omissions™ also applicable to Exhibits 2,
6 and 7 includes:  The chemical nature of the explosive compo-
“nents, the design of the lens surfaces, the form of interfaces or the
method of fabricating and testing the lenses used, the very presence
of tamper 1o say unothing of its chemical constitution, the means of
achieving simultancous detonations of all the lenses, the design of
the mechanical components, the presence of neutron shielding and
neutron generating clements, the critical importance of plutonium
and the all-important configuration of the plitonium core,  This |
not only makes the drawing and description micerely schematic but also
leaves at issue the various essential principles npon which the hhymb
operates. These omissions hardly constitute “minute details” or an
“error herc or there” (A. 317-324).
** Greenglass didn’t even attempt in any part of his testimony

or descriptions to deal with or indicate that he had any knowledge
of J-dimensional lenses, the type actually. used in the atom bomb.
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conception first, that “there is a seeret or key formula for
the construetion of an afomic homh*,® a misenmeeption
refleeted in ““imporiant statements hy the proscention and
presiding judge which only served to reinforee this dan-
gerously false impression.’? .

Dr. Christy worked at the Metallurgical Laboratory at
the University of Chicago and participated in the design
of the first nuclear chain veactor which developegl the first
sclf-sustaining chain reaction in December of 1942, and

' in the design of the Hanford reactors for the plutonium use
in the Nagasaki homb (A. 422), and was responsible for the
implosion design nsed in the Nagasaki bomb. Te fonnd him-
self in general and detailed agreement with Dr. Morvison’s
affidavit, and stated, as Dr. Linschitz deseribed in defail,
that the time factor for the development of the homh was
dependent primarily napon the production of sufficient pln-
tonium (A, 423). Within that time the Soviet scientists
would ‘have been afforded adequate time fo independently
develop the nnploxum method (A, 423-424). .

The skeieh would have meaning only to one who was
already fully familiar with the implosion bomb design and -
party to its construetion sneh as Dr, Cheisty. The sketeh - i

’ T contains the germ of the ideas involved hut ¢ . . . it would

be inadequate {o convey the actual design to one other-
wise unfamiliar with it*’ and even then only if accompanied
by a correet verbal deseription which Dr. Christy found
completely lacking (A. 424-423).

Dr. Urey, Nobel laurcate, was one of the orviginal or-

ganizers and initiators of atomic homb research in 1940 and
thereafter played a vital role in the top councils of the Man-

* Commenting on onc of the erucial principles involved, Dr,
Linschitz notes, the method of detonation of the plutonium core was
completely dependent on the size of the cavity of the plutonium
sphere which is not indicated whatever in the sketch or drawing.
The whole nature of the bomb was in large part determmcd by just
such a factor (A 319—322) .

K

B e T T S




PR et e T P

" 80

hattan Projeet. He had extensive knowledge of all of {he
basie problems involved in preparving matovials for the homb
and the projeet itself and fully supports the statements of
Dr, Linschitz and Dr. Morrison, as well as thasappraizal of
the value of the information allegedly transmitted by Green-
glass, Tt is interesting to note that Dr. Urey with his tre-
mendous knowledze and experience in the development of
the homh qualifies his affidavit by stating that he “had no

- diveet detailed knowledze or experience of the actual con-

struction of the homb itself”” hefore rendering his valid
Judgment, based on his experience with the problem in-
volved in the construction of the homh (A. 414).

No response 1o the scientists’ affidavits and no answer
to the phase of the petition discussed supra has heen filed
by the Government. The facts presented hy the appellant
are undisputed. Smug and tightlipped, the Government
wiclds its jndgment of convietion -as its only weapon. The -

"appellant’s right to relief must be adjudged solely on the
hasis of his own-papers, for the Goverimeni has ad-
vanced no factual justification for its conduct. '

- The Lower Court’s Opinion on the “Atom Bomb”

“Branch of the Application. .

The lower court’s failure to deal with the issues vaised
by the petition is vefleeted not only in the. farmmnlation
of the issues said 1o he involved hnt ‘in its summary of
the trial which omits many extremely pertinent portions
‘of the record, partienlarly the statemenix and representa-
fions made by the proseeution. This latfer point is dealt
with in the opinion solely hy a climvacterizing eonclusion
that appellant has distorted their meanings,

"The petition is based, not only on facts dehors the
record, but upon the trial as it was actually held, the
claims actually made, the evidence adduced and the mean-
ine attributed to it—the macmitude of the crime claimed
to’have been committed. 'All these factors, which had an
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overwheliming impacel upon the jury, ave essentinlly jonored
in the opinion, The lower court hay, in effeed, reconsirueledd
the ease and direeted its opinion to a truncated vervsion of a
trial that was never held, devoid of the very pretuise upon
which the case was instituted, the convietion ohtuined and.’
the sentence imposed.

Based upon this fundamental error the court foun that
no showing had been made entitling appellant to a hearing.
Where factual issues were ineceapably tendered by the
petition and affidavits, the court disposed of them by ex
parte findings of fact.

The lower eourt assnmes that there is ¢“a seeret and prin-
ciple of the atomie homb dropped at Nazasaki” (A, 434);
that the issue is whether Greenglass defanlted heeanse he
failed to give a sufficiently accurate deseription of the A
Bombh to conslitute a violation of {he Espionage Aect of .
1917 (AD 451); that the scientists challenge Greenglass’s
eredibility  (A. 433); that they do not impuen Derry’s
expertise or testimony hut differ in the realm of ““opinion’*.
and only a jury can determine whether Derrv’s stafe-
ments were false even in the face of evidence dehors the
record (A. 454-457); that the significance attributed to
the material by the Government was of no moment, since.
a prior determination held that the data (then not available
to the Court and accepted as .accurate by the defense)
could he classified or seeret wnder the Espionage Act and
that in any event appellant should have heen more diligent
in his post-trial applieation (A. 471-472).

. -
In cach respeet the lower court was in error as a
reading of the petition and evidentiary supporting papers
make quite clear.

The government’s false claims, that the Greonglass
material and testimony showed the construction and com-
position of the homh, and that it was adequate to show
how to construct it, were ignored utterly by the court

-
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below. Also ignored was the plain fact that the pefi-
tion and supporting papers established that there s no
such thing as ““the sceret” or ““the plmclple” of the
Nagasaki bomh (A. 263, 333, 334).

Tt is not that Greenglass is faulled for giving cs-
sentially valueless information. It is the fact that fhe
government with full knowledge falsely stated that which
was valucless to he the most closely guarded seeret of
the vital weapon, which had enabled fhe Soviet Union
to constrnet the atomic homh. -Nor is it merely the
burden of the pefition that Derry’s opinion as an sxpert
was wrong, which it was, hut rather that, as the government
well knew, his claimed I\nowlodwo of the facts and (-\pm tise
were false, and that Derry gave factually false testimony
as well as false opinions of aunlhenlicity and aceuracy.

The lower court notes that Greenglass was working in
a machine shop ““concerncd with high explosives® and
worked on apparalus “‘in connection with experimentation
on afomic energy’’ (A. 436).

Both {he trial record and {he facts presenied in this
petition make it elear that Greenglass’ ““concern’ and
teomneetion” were limited to machining 2-dimensional
metallic molds used in preliminary experimentation with
which he was not associated. ITe had nothing whatever to
do with the eomposition, make-up or defonation of any
high explosive or any experimeniation on atomic energy.
e was completely unaware of the fact that the shaped
charges used in experimentation or in the bombh were
made of various combinations of high explosives. Tf he
did work on any apparatus that went into the atomie
homb, the record is devoid of any evidence of what it was.
Groong]a.ss was not asked to deseribe it nor was it sug-
gested that he had any awareness of what it was,

After giving an incomplete summary of the Derry testi-
mony, the court then direets its attention to the affidavits
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of the scientists submitted in “support of appellant’s
motion.*

"The court misreads {he affidavits as solely direefed {o
the testimony of Greenglass to determine whether his
deseription and drawing weve not completely aceurate or of
any value to the Soviet Union. The court concludes that
ceven though Greenglass’ information was of litlle or no
value or misleading, it ix of no consequence in that it
was Greenglass?’ job to get classified information {o the
extent of his ecapacity and the validity of the conviction
could not he attacked hecause he was a poor or ineffeetive
spy ** (A. 451).

The court goes on to say it was not within the compe-
tence of the seientists to judge the eredibility of Greenglass,
and since Greenglass did not hold himself oul as an expert,
the jury could not he misled hy his testimony; and that
morcover, the trial court, during the examinafion of Green-
glass, as an aside had noted that the material might not
have been “‘accurate in-every minute detail”’ and that
Greenglass may have heen ““misealeulating a figure or mak-
ing an crvor heve or there’ (R, 613, A. 452-453). The
trinl judge’s comment was not in disparagement of the
witness, but was rather ealenlated {o impress on {he jury
that inacenracy or error in details was nof to be considered
a material weakuness in Greenglass’s testimony:.

Obviously the lower court’s comments are not respon-
sive to the issne placed before it. Greenglass in jsolation is
one thing. Greenglass in the context of the Derry testimony,
the aura of and imprimatur of Dr. Urey and Dr. Oppen-

* No reference is made in the court’s opinicn to the representa-
tion hy the government that the material was only temporarily
declassificd and would be once again reclassificd by the AE.C.;
nor is rcference made to statements made hoth to the court and
to the jury concerning the prosecution's consultation with the A.E.C.
and the review of the material prior to its presentation at the trial.

** The court’s summary of the scientists’ affidavits gives a frag-
mented and incomplete picture of what they had to say,

il
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heimer, the presence of the AEC, and the stateménts, repre-
sentations and claims of the govmnmont and theeattribu-

tions of anthenticily and accuracy, is an entirely, different

picture. The lower court dwells on the former aad in effect
excises and gerrymanders the total veeord. By so doing
the issues are not faced hut avoided.

Divecting its atiention to the Derry testimony, the court
once again misveads the appellant’s contention to be that
only Dcrry s opinion as an expert was false, disrezarding
the falsity of the Derry factual testimony, which was
impugned hy the scientists,

Yet, looking to the scientists? nmdnvnq wo ﬁmi KWOrN
statements hy unchallenged experts eafogorically and fae-
tually stating that Derry was nof an expert: he had no com-
petence to establish the “anthenticity’’ of Fixhibit 8; he had .
no knowledge of the design or construction of the atomic
bomb; he was not closcly associated with the technical
aspects of the projeet (A. ) : if be ever-saw the homb
he wonld have heen obliged to stafe that it did not ook like
Exhibit 8 (A. 346-348).. What he ealls a substantially ac-
curate deseription of the homb is in fact false (A. 342-346G).°
All of the scientists are in dotmlcd agreement with these
statements of fact.

The jnry was given false testimony.  Derry, an employee
of the AKC, the government, was falsely aceredited as an
expert and the jury was misled to vely on factnal as well
as opinion evidence of Derry. But the lower court finds
that if Derry did not knowingly testify falsely (even though
the prosecutor and the A.E.C. knew it to be false) that was
of no moment in that the conspiracy charge was not limited
to atomic bomb information.

*Even if he were knowledgeable—he as well as the prosecution
wrongfully failed to correct or dissociate themselves from the gross
errors of Greenglass. .

©
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Tmplicit in the conrt’s conclusion is {that as long as the
conduet of Greenglass (at{ributed to appellant and his co-
defendants by virtue of the alleged conspiracy) might fall
within the general terms of the indictment, falsity, deceplion
and fraud in procuring the conviction cannot he‘vollaterally
attacked. Tt is a further corollary of the opinion that the
eonviction could not possibly have heen affected by Derry’s
false testimony and the false eredentials given him by the
government in evalnating the eredibility of Greenglass, One
would have to eonclude from the opinion that Derry’s testi-
mony had not heen tendered to subsiantiate the statements
and claims of the government in proving the grand theft of
the atom bomb. The lower court finds that appellant is es-
topped, since one of appellant’s co-defendant’s counsel had
asked on the trial that Derry be properly qualified; that the
issue was finally litigated and is immune from eollateral at-

tack. The government’s role in f‘llhlf) ing thc Derry tes-

timony is ignored. S

One of the scientists, Dr. Linschitz, alludos {o {he fact”
that subjectivity (personal knowledge) may he invelved to
the extent that one fully aware of the eonsirnction of {he
hombh, could in examining the sketlel, determine what was
wrong with it, what was missing, what was mislabeled, what
was misconceived or distorted. On the basis of that com-
ment the lower court concludes that the applicant whs mere-
Iy expressing an alternative opinion to that of Devry’s and
that any scientist not aware of the construction of the hombh
could equally have filled in these gaps (A. 323). This is
dircetly in conflict with the very peint made by Dr, Christy
in the conclusion of his affidavit. This, too, the counrt
ignorved (A. 424-425).

The failure of the Government to eall Dy, Urey, Dr,
Kistiakowski and Dr. Oppenheimer is held by the lower
conrt to he of no moment since the prosecution did not
specifienlly stote o the jury what they would {osfify if
enlled to the stand.  Thus, the conrt finds it impermissible
to infer that by advising the jury that these witnesses
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-wonld testify, it would suggest that they would testify -in
sapporl. of the proseewtion’s ease.  Tn any event, {he
courl siales, the defense could have compelled the appenr-
ance of these witnesses by ovder of {he court or hy
subpocna! To pose that contenfion is to answer it

The court reasons that although the enormity of the
-erime conjured up by the goveynment resulted in a death
sentence imposed upon the Rosenbergs it could have had

no impact upon appellant, who is charged with bheing a

member of the same conspiracy, on the hasis that he was not
given the death sentence, as e was not charged with heing
a transmitter or recipiont of atomic information. But it was
‘the hoax knowingly ereated hy the government that con-
vieted the appellant and his co-defendants in the first place.

Finally, appellant ix fuulted in that e shonld linve heen '
more diligent in discovering the fraud—either during trial
or after, as he had scen Exhibit 8 on the trial (A.7471-473).% .

-

*In late Novemher, 1952 appellant’s co-defendants instituted
a § 2255 motion. Appellant thercafter joined in its support. Tt
was contended : that the government had knowingly used false testi-
mony when it permitted Greenglass to testify that he had drawn
Fxhibits 2. 6, 7 and 8 without aid or coaching or resort to any text
or scientific works (premises upon an assumption of the accuracy
of the information allegedly declivered); and the sentencing court
was without jurisdiction in that the information was in any event
in the public domain and known to the world scientific community
and thus the govermment's classification was arbitrary and capricious,
its disclosure was not violative of . the Fspionage Act of 1917,

This perjury aspect of the application was denied on {he grownds
that the aflidavits submitted were by persons who had never seen
Exhibit 8 or the impounded testimony (neither did the Court)
and they were merely expressing an opinion upon facts unknown
to them as to the general credibility and competency of Greenglass.
The court found that the government's classification as secret, the
fact of its engagement in the development of the atomic homb in
time of war, was not arbitrary and capricious. The court further -
assuted, and the defendants did not challenge the contention, that
Government Exhibit 8 as described “disclosed, demonstrated ‘sub-
stantially and with substantial accuracy the principle involved in the

operation of the 1945 bom)’ and that it was classified as top secret”.

AN
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Tack of diligence docs not proteet from collateral attack
a conviction illegally obtained by govermnent misconduct.
However, the statement that Sobell saw the exhibit does not
comport with the facts, and indeed the Rosenbergs did not
see the exhibit either (R. 1697). What compelled the court
to arrive at such an erroncous conclusion contrary to the
files and records of the casc is difficult to conceive.

June 3, 1945 and Government Exhibit 16

Tu addition to fabricating {he alleged importance of
{he information obtnined by CQreeonglaxs, the govermmend
sought to establish that the conspirncy had heen suceessiul
and there had been actual transmission of information to the .
Soviet Union, and that appellant and the Rosenhergs were
part of tlie Gold-Fuchs-Yakovlev spy ving. This in turn
centered around an alleged meeting held between Gold and
Greenglass in Albuquergue, New Mexico on June 3, 1945
where the connection was said to have heen established
(A. 273-274, 277-278). The government “‘corvoborated’*.
this meeting by documentary proof, Exhibit 16, a photo--
stat of a purported Hotel Hilton registration card bearing
the June 3rd date on its face. To establish this aspeet of
its casc the government ) ‘ .

A. Knowingly permitted and caused Harry Gold
and the Greenglasses to give perjured testimony to |
the offect that there was a meeting on June '3, 1945
in Albuquerque, New Mexico, arvanged by the Rosen-
bergs, when in fact there was none;

B. Introduced into evidence Government Exhibit
16, a purported photostat of an alleged original of a
Juue 3, 1945 registyation eard of the Hotel Hilton,
Albngquerque, New Mexico, when in faet the alleged
original and the photostat were to the government’s
knowledge forged, after-contrived documents, and
Iarry GQold did not stay or register at the Hote)
Hilton on June 3, 1945; '

e A
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~ C. To immunize the exposure of the fraud the
R government, which had possession of the alleged

orviginal, disposed of it in August, 11, forr mon(lis
after the judgment of convietion, knowing that hy
reason of such action the “original’ wald he <le-
stroyed and thercafter not subject to seruliny or use
in any retrial or subsequent proceeding;

D. Knowingly suppressed and continued to sup-
press evidence known to it but not known to the
appellant or his conmsel which would have impeached
and refuled testimony given against appellant and
his co-defendants (A. 215-216).

The Trial Record Covering June 3, 1945.

Gold testified that in May of 1945 he met with his con-

tact, Ynkovlev, a Soviet nafional, in preparation for a

meeting with Fuchs on June 2, 19435, He testified that at

that time he war given an additional argigmment o see

Creenginme in Mbuguerque, New Mesieo, whanse e and

address were set forth on an onion skin paper, and he was .

told that the recognition signal was I come from Julius*’

(R. 822, A. 278). This additional task, he said, “was very _

vital . . . extremely important husiness’’, and he was re- b
- placing a woman courier (R. 821). e testified that he was

given as an additional recognition signal a eut pieece of eard-

board from a Jello box, and was told that the person from

whom he would he receiving the information would have

a matehing portion (R. 822, A. 279). He stated thaf

after meeting Fuchs in Santa Fe on June 2, 1945, he left

for Allmguerque and visited the designated address in

Albnguergue bhut fhat the Greenglasses were not at home

(R, R22.821),

Several hours lafer (he went on), he found a place to
stay in the hallway of a rooming house. Upon arising and
getting dressed on Sunday, June 3; 1945, he went to the
Hotel Hilton and registered at about 8:00 A.M. under his
own name, and then went to the Greenglass residenee
arriving there approximately 8:30 A.M. (R. 825, A. 279). He
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gave the recognition signal I eame from Julius’® (R. 825)..

The cardhoard piceces were brought out and matehed. Gold
identified himself as “Dave from Pit{sburgh’’ and it was
then noted that it was the same as Greenglass (R. 826).

After a conversation, hie lef{ and retwrned at or ahout 3

o’clock in the afternoon when he was given #n envelope by
Greenglass (R. 827). Prior to departing he was advised {that
(reenglass expeeted his furlough around” Christimas and
if Qold wished fo get in touch with him he conld do so
by ealling his brother-in-law, Juling, whose telephone num-
ber he also gave {o Gold (R. 827, A. 280).

IIe thereafier left Albnquerque by rail (R. 828) and

kept his appointed meefing with YaKovlev in the ev cening
of June 5, 1945 (R. 828, A. 280-281).

At no time while Gold was on the stand was he asked

to identify any alleged registration card, photostat or orig-
inal. No reference was niade to his staying at the Iotel

Hilton on September 19, 1945 although he specifieally stated
in the course of his testimony that he did meet with Fuchs -
in Santa Fe on September 19, 1945 (R. 835). A major por-
tion of Uold’s testimony velaled to Fuehs both prior to mml’

aftor the alleged June 3ed teysl.-

After (old had Toft (he stand nud after {wo intervening
witnesses the prosccutor approached the heneh and stated:

“1 now have some testimony which it is possible

that there will he a stipulation on: the faet of the .

registration of arry Gold at the Hotel Hilton on
June 3rd (R. 867, A. 280-281).

He stated he had the original of the eard on the way to-
gether with a witness updesignated hy name, and requested
that since these witnesses were from distant places that
Mr. Bloch stipulate as to the records rather than insist
upon ‘‘strict technical proof’’. Mr. Block did so in reli
ance on the representation implicit in the prosecutor’s
words., It was stipulated that the photosint of the alleged

. :
R I
.
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eard be received in evidence as “‘a’copy of the registration”
card as a record regularly kept in the course of busi-
ness .. .”" (R. 869).% .

Gold was {he only witness who did Tink the Rosen: -
hergs, however obliquely, {o the government’s elaim of ae-
. {tual areangement for fransmission of informntion Lo » for-
eign power. This linkage testimony—Iunchs-Gold-Green-
glass-Rosenberg-Yakoviev, was heavily stressed by the pros-
ecution in. its summation to the jury and was particularly
alluded to by the court in its charge (R. 1521-24, 1557, A.
283-286). )

The theory and thrust of the government’s case was,
that a single grand conspiracy to commit espionage ex-
isted,  The focus of {he entive {rinl was the alleged con- T
gpiracy to transmit elassified atomie homb data to the Soviet
Union involving Fuchs, the Rosenhergs, the Greenelasses,
Gold and Yakovlev—and appellant, by reason of Tliteher’s
conneeling him with Rosenberg in the geneenl nefarvious
scheme.  The overwhelming portion of the trial and that . -
. . portion which attained greatest public notice and pro-
T moted the greatest controversy was that of the Rosen-
hergs and alleged atomic theft. Thus, appellant was bur-
dened by all this highly prejudicial testimony and caught
in the whirlpool of the alleged notorious crime hy the ringle
conspiracy indiciment and trial,

Fuchs, whether named in the indictment or not, had cast,
to the limited extent his confession was made public, the
framework witliin whicli the government was compelled to
operate, and upon finding his alleged single courier, -that

* It is interesting to note that while the government wished (o
avoid going 1o the “trouble” of bringing the hotel elerk, Anna Kin-
devknechit, who in fact was not asked to be a witness, to New York
to attest to the card in apen court, it nevertheless called hotel clerks
from Mexico, the hotel clerks who actually filled out the regi tra‘ion
cards where the appellant stayed in Vera Cruz and Tampico (R.
927-934). No request for a stipulation was made,
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fact then could sevve as the basis for enlarging the net to
cover others whether innocent or not. The government
had Tuchs’ full confession in January of 1950 and was
afforded quite a degree of latitude, as was Qold, in the de-
velopment of the story because the facts of the Sgnta e
meeling—whether one or more—were never disclosed® (A,
286-290).

Fuchs® deseription of his couvier—if there was only
onc—was not that of Gold and he never “identified’’ Gold
even after Qold had confessed his involvement in espionage
activities (A. 288-289). The formal arrest was made only
after the FBI obtained at the hotel the purporied oririnal
of the Hotel Hilton registration card dated September 19
1945 bearving Gold’s name.  The photostat of the Septembher

19th registration card would indicate that the oviginal had

the initials of several BT agents inseribed on the haek.
along with the date of acquisition, May 23, 1950 (A\. 361-
362). There is no dispute that the TBT did send its agents
to obtain all documents of record to establish Gold's pres-
ence in or about Santa Fe or Alhuquerque in 1945 (A, 291).

The BT weavelhied the files of the Tlotel TTilton Lo find
proof of Gold s oy or stays ot that hotel In 1045, The files
il vecords at the Hotel Hilton pre so kept that there in fo-
dexing hoth by name and by enrd mumber,  Thus, if one
registration enrd or invoice of Harry Gold was to he fouud
at the TTotel Tlillon, his other registration eards, if any, at
Ieast for that year would have heen found in the very same

" Place. But the FBT never found the “orviginal’’ Government

Exhibit 16, the alleged June 3rd eard, at the Tlotel Hilton,
and that is not contested by the government. Tt acknowl-
cdges that Government Exhibit 16 was ““acquired’” af a dif-
ferent, and obviously at a later, tine than the Septemher

*The government has refused to make the Fuchs confession
availihile on the clalm the British anthorities would not permie i,
‘The British Home Office on the other hand just recently would not
acknowledge this fact and advised counsel that its availability was up
to the Anterican authorities, :
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19th eard and fliat the two cards weve ““hondled in a diffcs r
ent mgnaer’ (First Govt: Br., p. 63; A. 292). BExhibit 16
bears no date of acquisition or the initialb of any govern-
ment agetit. .

Every other-vxhibit obtaited by the FBI introduced n\tn
evidenet e the initials of ohe or ove T'BY agents ().
The sole alleged exceplion is a photostat of a ledger shpet
of the Albuquerque National Bank togethor with'  eradit
slip showing a deposit of $400 (Government Exhibit 17).

Yet it must be noted that Government Exhibit 17 wag a

photostat of a’ permanent hank record still in the bank’s
posscssion, and the original bank record itself bear a FBI

identification to this day that a copy was delivered to the

government at a designated time.®

On Sceptember 7, 1966 Elizabeth Mc(‘arthy, an uttorm‘v '

and an hcl\no\\‘l(‘d«rcd leading expert in qucstmnod hand-
Wwritings and docunmnts, made a detailed microscopic exam-
ination of the pholostatic copics of the alleged ““originals”
of the two registration cards of the Hilton Hotel. In addi-
tion she had in her posscssion various writings of Auna
Kinderkneelit (now Mrs, Larry A. Hockinson), the hotel

clovk whose Initinle were porporfedly fnseribed on hoth
enrdn (A, DSD-B90, 3030040), .

Mrs, MeCarthy found that the handwriting on the Sep-
tewmber 19h card was that of Mrs. Hockinson and that the

handwriting on the June 3rd card was nof the handwriting:

of Mrs. Hockinson (A. 394-393).

In rendering this expert opinion she also found factu-
ally that there were deletions, erasures and overwriting
on various portions of the cards and particularly in the
arca of the initialed landwriting of Mrs. Hockinson on
the June 3rd card (A. 390-393).

"’lhn is cxxentially acknowledged in the Government's lmcf
to the amended petition (p. 83),

Rape e s s
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Government Fxhibit 16 has on its face in the sprri-
ous handwriting the date June 3, 1945 with a time stamp
on the rear of the card dated June 4, 1945, 12:36 P.M.*
The Seplemher 19th eard hears both on the front and vear
porlions the writien date September 19, 1945 fnd the time
stamp dated Sepfember 19, 1945 at 12:34 DML

The mystery of the acquisition of the June 3rd card is
compounded by the mystery of the disposition of its alleged
original. On April 5, 1951 appellant was sentenced to 30
yvears imprisonment and his co-defendants were sentenced
to death. Yet on August 4, 1951, barely four months afier
the judgment and sentencing and while an appeal was
pending, the government claims it returned the alleged

original to the Hotel Hilton at Albuguerque fully aware

of the fact that under New Mexico law and the custom
of the hotel it was ripe for immediate destruction in {hat
more tum five years had Lranspired sinee the time of the
alleged registention *® (A-302-300),

Bolh in 1965 and 1966 counsel for the appellant diveetod
inmumerable inquivies to the Department of Juslice coneern-
ing the cards, the time and circumstances of their acquisi-
tion and the persons involved, and any records reflecting the" '

~ facts, all to no avail *** (A. 305-306).

* Gold testxﬁed that he registered on June 3rd some tlme prior’
to 8:30 AM.

** In onc letter the government indicated that the June 3rd card”
may have been destroyed in 1957 presuming the five years would -
commence running from the time of the return of the card rather than’
the date of n gistration and in a subsequent letter stated without any
factual foundation or any indication for the basis of the claim that
it was destrayed in 1957, :

It should alsa be nofed that at the tlmc of its alleged destruction
in 1957, which appellant in no way accepts as a fact, appellant had
then pending a 2255 apphcatnon and the government was then:
said to be reviewing the entire case. : ¢

*** The government states it held the alleged original Sept. 19,
1945 card until 1960. No explanation of the difference in the,
manner of handling the two cards has been offered.

y .
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- Some time in June of 1961 Walter and Mirviam Sehneir
obtained access; with the eonsent of ITarry dold, o 14
“hours pre-trial interviews bhetween Gold and his altor-
-neys, John D. M. ITamilton and Augustus S, Byllard, along
with numerons other written ‘material hy Gold including
correspondence hetween him and his atforneys. The items
are more specifieally set forth in the affidavit of Walter
and Mirinm Selineir dated August 19, 1966 (A, 331.305).
Those inferviews were had during {the period June 1,
1950 {0 August 9, 1930.* A brief preliminary interview
was had on June 1, 1950. The subsequent ones were held
on June Gth, June 8th, June 14th and August 9th, 1950.

Gold allegedly confessed on May 22, 1950 after spending
ten hours with the FBT. Iis first interview of subsiance
Avith his attorney on June 6, 1950 was held after 69 hours .
of “interrogation”’ by the FBT (Kxhibit A). (Officials of
other agencies also interrogated him). The first time ho
ever mentioned the alleged-June 3rd epiisode {o his attorneys
was on June 14, 1950 after &4 hours of diseussions with the
FBT again and after having heen in custody 23 days.

Tu hix interviews with his lawyers relating to the June
3rd affair he stated that he had stayed overnight at a rooin-
ing house after failing to obtain a hotel room and made no
reference whatsocver to his registering or staying at the

- Hotel Hilton (Rcel 4, p. 53).°* Rather he stated that he

had checked his bags at the railroad station and then sought
to find the Greenglasses not mentioned by name (Reel 5, -
p. 38). He was cxplicit in clearly stating he had stayed
at the Hotel Hilton on onc occasion only and that was in
September of 1945. He stated in part:

* A transcript of those interviews was submitted to the lower
court approximately one month after the argument. They total ap-
proximately 500 pages.

** The transcript of the interviews is designated hy reel number
and page, in some instances, side “1” or “2" of the reel,
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“T have made onc omission with vespeet to
Albuquerque, and this is the fact that I registered
at the Hotel Hilton on the occasion of the second
trip, [to sce Fuchs] and have explained why it was
necessary, to on that one oceasion stay at the Hilton”’,

He went on to state:

“T would like to state that my stay at the Palmer
ITouse on the occasion of my sccond trip, my siay
at the Hilton in Albuquerque had all heen verified
through information that 1 had given the investigat-
ing ngents, Thix hins enabled them to fix the dates.**
(Reel 4, pp. 72-73)
At no time did he indicate or suggest or refer to any slay
at the Hilton in June of 1945.*

It is in this context that onc evaluates Exhibit 16.

The government, in the course of the argnment helow,
stated that it had a eomplete explanation for the diserep- *
aney in dating on the front and -rear of Goveinment Ex-
hibit 16, June 3vd in front and June $th the. time stamp
(T.M. 116-117).** It was that all {he cards of the Hotel
Hilton of June 3rd, 1945 were misstamped June 4{h. When
asked for an affidavit or evidenee in support of this position

- - 1he government' stated that since all the cards have now
been destroyed, it would yvequive testimony from a FBI
agoid and that wonld eveate an issue of faet and vesult in
a hearing (.M. 117-120). An obvious issue of fact waa
posed hefore the court and if resolved by the comrt, no
refevence to the matter can he found in the court’s opinion.

The government does not deny, but rather contends that .
appellant should have known, that Gold was a pathological . . U

* Indeed, Gold's attorney, at the time of his statement to the court
on December 7, 1930, prior to sentencing, adverted to the fact that
Gold stayed at the Hotel Hilton on onc occasion in September, 1945.

** T.M. refers to the transcript of argyment held September 12,

. ° -
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lar, that he had fabricated such a web of lies that it was
difficult for him to discern and distinguish fact from fiction
and that he had perjured himself hefore a Grand Jury
in 1947 and that this was known to the appellant and his
co-defendunts (A, 364-374, 376-378).

But appellant did not know of the government’s knowl-
edge that (fold had lied in this very case in giving his
crucial testimony to establish linkage of Gold with Green-
glass and the Rosenhergs and the alleged transmission of
sccerets of the atomie homD to the Soviet Union.

A reading of the interviews and other written material
obtained from his attorneys establishes eclearly and un-
cquivocally thc following (sce A. 296-298):

A. Long prior to the substantive interviews v with
his attorneys which started on June 6, 1950 he had
approximately 69 hours of inter views with the FBI
alone exeluding any with other agencies of the gov-
ernment. and the prosceuntors ). In the
conrse of these inferviews, inferrogations and djs-
cussions he made elaborate notes and when he “unp-
rated the story’ to his aftorneys from June 6th-
{through August 9h it was hased npon the notes .
resulfing from his discussions with the government

" (Reel 1, side 1, p. 17, Reel 2, side 2, p. 16, Reel 3,
pp- 28, 33, Reel 4, p. 56, Reel 5, pp. 30, 31, Reel G,
pp. 35, 53).

B. In the course of this time he had not only
added belated revisions of his story but had also.
lied to the government and his attorneys and had
perjured himself before the Grand Jury on August
2, 1950 (Rceel 6, pp. 66-71, Reel 7, pp. 1-56).

C. The first occasion Gold made any mention
of a meeting with ‘‘a G.I.” (name unknown), at the
time of his alleged June trip in 1945 was on June
14, 1950, the day before David Greenglass was taken
into custody e did not reduce this aspect of his
story to writing until June 16, 1950. (Sce Exhibit 8
bhandwritten statement of Harry Gold entitled-

B PITINR  pesEeat n e
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“Chronology of Work for Soviet Union.)* (Recl
4, pp. 43-45, 53, Reel 5, pp. 35-44).

- D. He had no vecolicction of the ¢recognition
name, but rather ““Bob sent me or Benny sent mo
or John sent me or something like that” (Reel 5, !

p. 40).

E. Gold did not identify himself as ‘‘Dave from

-Plttsbm 'z”? but rather used a name like Raymond
Frank (Reol 5, pp. 40-41).

F. No recognition signal other than that of a
name was referred to in Gold’s statement and no
reference was made to a jello hox or any other apes-
matching. device or other method of identification
(Reel 5 pp. 40-41). .

G. There was no reference to any discussion with
Ruth Greenglass concerning conver satmns had with
‘“Julins’’ nor was he given Rosenberg’s felephone
number or address or 1donhty See supra.

H. Gold related his stay at the-Hotel Hilton
solely to his September trip to Alhiquerque and he
said he had checked his })avgagc at the railroad:
station in Junc 1945 ( ‘

I. Imhis alleged May 1945 dlscussnon with Yakov-
. Iev concerning Gr cenglass, no reference was made
- to the inability of an allogod woman courier to make
. the trip as planned.®*®

J. At the trial he stated that the material re-
ceived from Greenglass was said by Yakovlov to be -
‘‘extremely excellent and very valuable’. Gold in
his gtatement to his attorneys said that ‘the G.I.’s
mfmnmtl(m was “‘not of much consequence’’ (R('(‘l
5, p. 42). In his “‘chronology dated June 15-16, 1950,
it was described ‘‘to have hoon umm])mtmnt"—-—hut'
while in custody he *‘learned it was highly valuable®’,

In his October 11, 1950 statement he said Yakovlcv
told him it was of ‘‘no value” to deceive him.

* Additions were written o, thfs documcnt ‘some no carlier
than August, 1950. : "

** This was absolutely added to support the “Sldoravnch story
given by Greenglass relative. to the Jello box (R. 821).

“ 'K
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- In the course of Gold's inferview with his‘aftorneys not
only arc frequent refevences made to his utilization of
notes previoasly written in conjunction with his interview
with government representatives but the recard further
dstablishes that:

(a) e elaimed that he was telling his attorneys
everything, that e was, giving them with particu-
Jarity all the facts he had given to the FBI (Reel 1,
Side 1, pp. 14, 17). ' -

(1) On several oceasions in the development of
his sfory ‘he reecived information from the ¥BI
ihoul varions individnals such as Slack, Brothmn,
and Smilg, their background, and what they wore
saying (Reel 3, p. 33, Recl 5, p. 51, Reel 7, pp. 44, -
46-48). _ -

~ (e) For a long _timonftofr his -arrest he liad no
*yecollection?” of {he aleged meeting with the ¢“G.L?’
(Exhibit F, pp.-1084-1085). ' .

(1) The government furnished him with reels of
nioving pictures of Alhuquerqte to help him “find”’
the Greenglass residence and photographs of scveral
thousand individuals. - S

(¢) The government gave him a list of 20 names
to choose from including that of Greenglass and hy a
cooY(‘rutivo method of sclection, ‘Lo, Greenglass was
at the top”’. . : '

(f) After advising his attorneys of his perjury
before the Grand Jury in Augunst 1950, he had
suddenly been able to recall, althongh this hiad been
consistently denied hy him in the past, that his Soviet
contacts advised him of the possible necessity of his
having to leave the country in the event of any
possible exposure of the grand conspiracy (Reel 7,
PP. 29, 33-34). ' :

(g) As part of this sudden reeall and after the
.arrest of Julius Rosenhere he then says that
he had scen Rosenberg in Fehruary of 1950 after
‘the arrest of Fuchs and that the Soviet agents had
sent Rosenberg to check on Gold’s possible surveil-
lance by the FBI * (Reel 7, pp. 32, 34, 35).

* This story was further elaborated and altered in content in Oc- '
-, tober of 1950 and again in 1956,
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It can he stated absolutely that Gold gave ome story
at the time of his arrest and that he conferred for innumer-
able hours with governmental investigators and ‘‘added”’
or supplemented his stories prior to the time of his initial
substantive inferview with his attorneys on June 6, 1950,
At the same time he was being inferviewed hy his attorneys
he was still consulting with and being “interrogated’ hy
the government anthorifies.  The interviews with the Inw-
yers were the results of these consultations with the govern-
nient and were aided by notes made in conjunetion therewith.
Additions to the story as given to his attorneys substantially
coincided in time with the arrest of Greenglass and appel-
Iant’s co-defendanis. He lied to his attorneys, the FBI and
‘the indicting Grand Jury and after having committed per-
jury made bhasie revisions of his history of espionage
activity, concéocted a story which he had previouslv con-
sistently denied, such as that he had heen asked bv his
Sovict superiors to flee the Tnifed States hecanse of the
peril of exposure, while at the same time his Soviet superviors
assiened Julins Rosenberg to subject himself to wossible
FBI surveillance in ovder to determine whether Gold was
under active investigation hy the FBI. The final story as
given at the trial was an elahoration develoned after

‘more than 450 hours of diseussion with the FBT and nnmer-

ous discussions with the prosecufion and it was this.elahora-
tion, not refleeted in his inferviews or statements, which
were nsed to ineulpate the Rosenbergs and thervefore the
appellant—the veeognition signals, the names, the unavail-
able woman courier, as well as the stay at the Hotel Hilton.
in June of 1945,

The government was fully aware of these initial sie-
nificant omissions, hasic contradictions and belated addi-
tions and knew that Gold was altering his story “and
testifving falsely to meet the needs of the government.
Notwithstanding this fact the government failed and re-
fused to disclose to appellant and his co-defendants the
important omissions and contradictions reflected in Gold’s
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pre-trial statements of which it was fully aware.® Thuy,
the government was an active party to the knowing use
of false and perjured testimony and knowingly suppressed,

refused and failed to disclose exenlpatory evidepee within

its possession therchy tainting the entire proceeding and

making the judgment of conviction and sentence suhject

o collateral attack.

The Lower Court’s Opinion on the June 3, 1945
Meeting.

After giving a hrief hut incomplete summary of the
Gold trial (o\(mmnv the court helow asserts that until the
filing of the present petition Gold’s {estimouy was essens
tially aceepled as true.®® Dut even the government admits
this is not so in its affidavit in opposition (A. 374-379).°°°

Notwithstanding the fabricated hotel registration curd
the essential contradictions heiween the Gold testimony
and his pre-trial statoments to the government. The lower
court stated that there was “‘not a word of direct evidence
to support these scrious charges . . .””1 (A. 478-479)..

* Naturally Gold's actual pre-trial statements to the government
would even: more: clearly reveal the improper ¢conduct engaged in by
the prosecution.

** Adinittedly trial counsel for the Rosenbergs did not cross-
examine Gold ar challenge the veracity of his testimony..

**2 The government,.in reviewingthe case in 1956 and 1957 in view
of continuing doubt of the fairness of the trial and the teuthfidness of
the evidence tendered by the prosecution, noted particularly the chal- .
lenge to.the Gold testimony as it refated to the June 3, 1945 meeting
and registration card.

§ There is indeed direct evidence, and in any event circumstantial
evidence is equally competent to establish the factmll) supported alle-
g'mons in the petmon aind supporlmg papers of the appellant. The
court's comment is interesting also in that vital and essential portions
of the government's case against the appellant and his coylefendants
were based essentially on circumistantial evidence, See U.S. v. Rosen-
berg, 195 F.2d 583.. Scealso Wigmore on Evidence, Vol. I, § 25..
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The lower court ““finds that his [appellants] charges

are not sustained, that the eontended for inferences are not
warranted’’, and the material upon which appellant relies
could have heen obtained long prior to the present appli-
cation. Thug, the lower court in essence resolved conflicting
fssues of fact and inferences ex parte, without all of the

- evidence hefore it upon standards not applicable to a
habeas corpus application.

The court acknowledges thal {the handwriting of Mrs,
Hockinson (AXK.)® was on the September 19(h ecard and
that Government Exhibit 16 in fact coniained an imitation
of her handwriting and her initials. The court makes a
finding, ex parte, without a scintilla of cvidence, that Mrs.
) " Hockinson must have authorized somecone clse to write
and subscribe her initials on this particular registration
card and that such was the general procedure followed
at the hotel (A. 479-481). While the government was not )
required by the lower court to prove cither of these con-
clusions, the failure of appellant to present an affidavit
from Mrs. Hockinson serve for the court as a sufficient - ;
evideutiary hasis to infer that the June 3rd eard was “‘kept
in the regulay counrse of business of the Hotel Hilton’*
(A. 483-184). Tuconsistently, the covernment is not faulted ‘ )
N for failing to produce an affilavii of a former FBT agent
: or anyone clse to support its contention that the dis-
‘crepancy of dates on the card could be explained by the T

fact that all June 3rd cards, now destroyed, werc mis-
dated.*®

As stated by the appellant in the course of argument,
he intended to call Mrs. Hockinson and she would he
required to appear at the evidentiary hearing which appel-

* Representing her intials in 1945 when she was wnmarried,

** The court’s opinion particnlarly lacks consistency in this re-
spect in that it found it impossible to draw any adverse inferences

against the government for failing to call Drs. Urey, Oppenheimer
and l\lstnakowskl. 2 .
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lant seeks (as well as other witnesses pertinent {o {his
issuc) (T. M. 64-65). Rather than permit such a hearing
the government would prefer silence.

An cvidentiary hearing is of vital imporl:‘mvo not only
because it means confrontation, questionitig, eross-examina-
tion; it means the power to compel by subpoena the pro-
duction of relevant documents and the power to compel the
attendance of witnesses who would not he disposed to
voluntarily appear or submit affidavits in a controversial

ccase snch as this. The capacity to produce an aflidavit

cannot he the basis for inferring in this context any adversd
inference against the appellant or derogate the strong
showing he has made entitling him to an evidentiary
hearing. -

The lower court secks to diminish the import of thé
destruction of the alleged original of Exhibit 16 by finding

-without evidentiary support that the ““original®’ was-de-

stroyed in accordance with the hotel’s policy in 1957 (A.
484). The petition states quite to the contrary and that is

~not controverted by the government. But, says the court,

what difference does it really make. The photostat,- the
“Ioxhibit’? still is in existenee, But surely if must be evident
that the examination of the purported original would dix-
close when the spurious handwriting was imposed upon
the forged eard. Chemical analysis would determine the
age of the ink and the paper, and onc could more casily

‘diseern what had been erased or removed from the -eard

in the arca where the imitated overwriting was imposed.
The court helow was inordinately loath to draw the most
inescapable inferences. .

The lack of FBIT initials is equally sunimarily disposed
of by the court’s finding that the photostat of the perma-
nent bank records did not bear the initials of the FBI
agents.  (But see p. supra.) (It is possible that
the FBI did not wish to he associated with Exhibit 16 or
its “‘original’’). The government doces not contest the fact
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that it is standard operating procedure to initinl any
- orviginal document oblained by {he BT with the date of
acquisition noted thereon,®

Tn coming fo this grossly erroncous conclusion the court
i perceives the omission from the (fold statements and inter-
view of any linkage evidence or any fact coneerning his
alleged stay at the Iilton on June 3, 1945, but finds ““the
omissions are of no special significance” (A. 487). With-
out Gold’s helated supplying of the omissions there would
have heen no connection between Rosenberg and the alleged
Gold-Greenglass meeting and no proof of transmission of
information to the Soviet Union. The government’s case
wounld not have worked any morc than the Greenglass?
bomb. .- -

The lower court conclindes that the government was
complelely unawave of the information given by Gold to
his attorneys sinee those were privileged communications **
(A. 488) and studiously avoids the fact that, as these inter-

. - views reveal, he was working continuously with the FBI
' and the prosecution staff, making notes, and it was on the
basis of those notes that he was narrating his story to his
lawyers. ‘The interviews mirror the FBI statoments which
are not privileged. :

The court finds, ex parte, although contradicted hy the
transeript of interviews submitted to it hy the appellant
and other material submitted hy the government, that Gold
hadd in hix earlier statements intentionally withheld the
Jume 3rd episode and intentionally eovered up the Green-
glass involvement (A. 490). In fact, the {ranseript rovvnlu

* The lower court states that appellant contends that Go!d was
not cross-examined because of the card (A. 486). This is error.
No such contention was made in the petition.

** It is acknowledged that the Gold mterv:ew and written state-
ments and correspondence between him and his attorneys were given.
to the FBI on October 21, 1953
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that the only party whose identity he had withheld was
"that of Alfred Dean Slack and that this information was
given to the investigating authorities on June 1, 1945;*
that he had completely “‘forgotten’’ the G.I. episode and - - o
did not mention it, and thevefore did not hring it to the
government’s attention until a substantial period after he
was under arrest. The government does not coutest the
fact that the alleged recall and identifieation immediately
preceded the taking into custody of Greenglass on June
15 and his formal arvest the following morning. :The
court’s inferences arc impermissible in the absence of a
hearing. '

The lower court found no signifieance in the fact that
the witness he finds so impressive continued to lie hoth to
the Government, to his attorneys and to the -Grand Jury
which indicted the Rosenbergs, it cssentially heing the

- court’s contention that Gold’s full eatharsis, his capacity

T for reaching the ultimate truth was not arrived at until the
time of the trial of appellant and his co-defendants. To . .
make these er parte findings, the court had to and did con-

. clude that it knew what was in the prior statements of Gold
to the T.R.I., written by him or the interrogator, and hav-
ing such knowledge conld only thus explain the omissions
and econtendiefions as vefloeted in his statements (o his nt-
torneys (A, 497-500).

The court, in reviewing the material submifted to it and
the trial testimony, finds that there can be no claim of
wrongful suppression or failure to disclose in that Gold
did at some stage inculpate the Greenglasses and therefore
that docs ‘‘not undermine the fabric of essential matters®’
(A. 500). The essential matter of the linkage of the Rosen-
bergs to the June 3rd meeting are entirely absent from the

* But see Reel 1, p. 8, and Reel 4, pp. 5-6, clearly showing
I the one man’s name consciously withheld was that of Alfred Dean
Slack—not Greenglass. Sec Exibit I, fn., p. 1085,
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Gold statements, this does undermine the fabric of the
government’s ¢laim (hat Rosenherg was parly to a June 3
meetling in any respeet,

The fact that Gold stated to his attorneys, sthat he
stayed only once at the 1Toiel Iillon and that was on
Sceptember 19, 1945 does not concern the lower court,
and this problem isx surmounied by the court permittin-
itself to infer and couclude that he must have stayed there
in June of 1945 becaunse the ¥BI, wheu showing him mov-
ing pictures of the streets of Alhuquerque, used the Hotel - -
Hilton as a point of departure. Thus, the court, to use its '
language, in ““one fell swoop’’ disposes of appellant's well-
supported charges. .

Trurther, the court concludes that sinee (Gold was not
cross-examined and his pre-trinl statements were not re-
quested at the time of trinl this immunizes the eonvietion
from a collateral attack made on the grounds of the sup-
pression of exeulpatory evidenee and the knowing use of .
perjured testimony, and the use of a forged document
(A. 501-502).

The lower court gratnitously rises to the defense of

former connsel for appellant and his co-defendants, mak -

" ing note of the fact that they have passed away. Bnt-
appellant does not attack former counsel. TIt. was the

. government that destroyed the possibility of a fair tria'
and emasculated the defense. They were precluded from
effectively representing appellant and his co-defendants
by improper conduct on the part of the government, Wher
Mr. Bloch, at the funcral of his clionts, Julius and Ethe!
Rosenherg on June 21, 1953, eried out in anger at the wot
injustice that has attended this entire proceedin~. charear
were filed against him with the Bar Association. Were b
alive today he would be joining appellant and his presert
attorneys in this application.

] . = MORE TO COME ——




Commenting in the opinion on the allegations of the
petition addressed to Exhibit 16 and the alleged June 3rd meet~
ing, the lower coprt«characterizea them as "the product of a fer-
tile imagination", "invective" and "vituperation” (A. 483). The
words seem most unfair in view of the hard evidence whicﬁ the ap-
pellant presented. The affidavit of Walter and Miriam Schneir
is factual (A. 357~362). The findings and report of Elizabeth
McCarthy are factual (A.~389-395). The falsification of Exhibit
16 so clearly appears from the card itself that the court below
grudgingly remarked "that it hardly needed an expert to make this
observation” (A.480). The ihcoﬁsistency’betﬁeen Gold's pre-trial

stafements on the one hand, and his trial testimony that he regis-

‘ tered at the Albuquerque Hilton on June 3, 1945 and his'linking

Rosenberg to the alleged conspiracy on the other hand, is spelled

out in detail supra.

Although the pre-trial statements by themselves would be
sufficient to require a hearing, read in conjunction with Govern-
ment Exhibit 16 they mandate a hearing. Each individual infirmity
in the cafd cannot be considered in a vacuum. The totality of
facts concerning the card, the spurious.handwriting, the misdating,
the curious lack of F.B.I. initials, the mystery of the time and

manner of acquisition, the untimely disposition, the admitted
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erasures and overwriting in the area of the imitated handwriting

of the registration clerk, all in the aggregate cry out for full

ventilation.
The government's misdeeds in a period of hysteria falsely

eﬂgendered by external circumstances tainted this case from the
very beginﬁing. In this instance, the misdeeds had such tragic
consequences, deaths and a 30-year sentence, as to make this case
properly subject to sharp judicial scrutiny. The unwarranted char-
acterizations used by the court below cannot conceal the factual

showing made in the petition, nor can they justify the ex parte

determination of such issues without é'hearing.,

New Facts Obtained Since the
Trial and the Prior 2255 Motions
Since the trial of the appellant and his co-defendants,

the affirmance of their conviction by this court and the denial

of the petition for certiorari from such decision in late 1952,

and the prior 2255 motions, appellant has obtained certain informa-

tion which was not known by him previously.
In 1966 it was learned for the first time that Government

Exhibit 8 and the descriptive testimony had been declassified in

1951 and had never been reclassified by the A.E.C. It was also
learned that the impounded testimony contained a statement that the
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material was to be aQailable at all times to the appellant and
his co~-defendants. This was not reflected in the public files

and records of the case.*

In spite of the fact that former counsel believed that
Exhibit 8 as described contained an accurate and authentic cross-~
section and description of the Nagasaki bomb, upon its unsealing
in 1966 and examination by scientists with intimate knowledge of
the facts, it was learned that this material was false, grossly
inaccurate, incomplete énd misleading and of extremely marginal,
if any, value, and the attributes given it by the government in the

course of the trial were false as the government well knew.

The obtaining of.this—factual evidence and expert eval-
ua?iqn of the material from scientists associated with the Man;
hattan Project and, ih particul&r, the development of the boﬁb ét
Los Alamos was made possible by declassification of information
relating to the bomb some years‘after the trial and first motion,
and particularly in 1961 and 1962. Those'declassifications and
subsequent declassifications permitted the obtaining of evidence

which would have previously been unavailable to the appellant.

* There was a statement by the trial court at the time of the exam-
ination of Derry that the impounded testimony could be seen by
counsel for the defendants but that related solely to their avail-
ability in the course of the examination or cross-examination of
that particular witness in the trial itself (R. 903).
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In 1966 appellant learned, contrary to representations

B

E made by the governmént in 1951 and in 1966, that the public dis~
closure of the impouﬁded material would never have imperiled this
nation's n#tional security and there was no reason, in fact, to

- perpetuate its secrecy or iequire it to remain sealed, aé the

[}

government well knew.

In the summer of 1965 pre-trial statements of Harry Gold
to his attorneys which had been previously obtained by experienced
investigators was made available to appellant'’s counsel. This
not only included interviews betwgen Gold and his attorneys but
various other written stateménts and correspondence by or to Harry
Gold or by his attdfneyé thch revealed evidepce'neve: previousiy

. known and reflected statemenfs made by him to the F.B.i. and other
_government agencies. Included in_this evidence were records of
timeé séent»in intervieﬁs with thehr.B;I. and other aéencies of
the government, a ”chronology of Work for the Soviet Union" which
was purportedly printed in the Congressional Record in December
of 1956 but the original of which differed from that printed in

many vital respects.

A photostatic copy of an alleged original of a Hotel

Hilton registration card dated September 19, 1945, made available

to walter and Miriam Schneir some time in February 1961, permitted




them to compare that.card with Government Exhibit 16, a purported
photostat of an alleged original of a June 3, 1945 registration

card; and the product of that investigation was incorporated in a

“book written by them and published in 1965.

Appellant, 69 the basis of this material, was enabled
to obtain the aid of aﬁ experienced and expert handwriting analyst
who was able to determine from the examination of the photostats
in the possession of the government that the handwriting on
Exhibit 16 was made by someone other than the clerk whose hand-
writing it purported to representrand that this'imitative handwrit-
ing was superimposed'or overwritten on the card after erasufes and

removal of other handwriting on said card. -

It was learned in the course of investigating the matter

that ihe government had disposed of the alleged original of tﬁe

June 3rd card when it was ripe for destruction in August of 1951
and itself destroyed the September 19th card in 1960; that the
manner and time of acquisition, handling and disposition of the
two cards materially differed in spite of the fact that the hotel
records were kept in such a fashion in 1950 that if the F.B.I.
found one of the cards it would, of necessity, have found the
other. The government has refused to reveal the persons involved
in the acquisition, handling or disposition of Government Exhibit

-

16 and records relating to the same.
-0~




i UESTIONS PRESENTED

Appellant moved upon the files and records of the case
and upon fac;s dehors the record for a hearing and ultimate relief
on the grounds that the government knowingly used perjured and
forged evidence, failed to correct false testimqny which it knew
or should have known to be false and perjured, suppressed or
failed to disclose evidence impeaching the government's case and
favorable to the appellant, and that the prosecution by false
statements and represenfations and various devices practiced a de~-

ceit upon the court and jury and the defense, as well,

1. Upon the moving papers, including facts dehors the
record and the files and records of the dase,’waé a sufficient -

- showing made requiring that appellant be granted a hearing?

- 27 Was appellant estopped from obtaining a hearing on
the grounds of laches, waiver or lack of diiigence, in that the
facts might possibly have been obtained earlier and raised in a

prior post-trial collateral attack?

3. When the facts upon which the appellant seeks relief
were known to the government and never disclosed to the appellant,
can the appellant be denied a hearing on fhe grounds of laches,’

waiver or lack of diligence?




: 4. where appellant's moving papers are founded not only
upon facts previously known, but also on facts subsequently ob-
tained after prior post-collateral motions, and on grounds and

legal theories not heretofore tendered, is appellant precluded

from making a successive motion for similar telief}
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_ Statutes Involved

Title 28, U.S.C. Section 2255 provides in relevant part:

§2255. Federal custody; remedies on motion attacking
sentence.

A prisoner in custody under sentence of a court estab-
lished by Act of Congress claiming the jright to be released upon
the ground that the sentence was imposed in violation of the
Constitution or laws of the United States, or that the court was
without jurisdiction,to impose such sentence, or that the sentence
was in excess of the maximum authorized by law, or is otherwise
subject to collateral attack, may move the court which imposed the
sentence to vacate, set aside or correct the sentence.

A motion for such relief may be made at any time.

Unless the motion and the files and records of the case
conclusively show that the prisoner is entitled to no relief, the
court shall cause notice thereof to be served upon the United
States attorney, grant a prompt hearing thereon, determine the
issues and make findings of fact and conclusions of law with re-
spect thereto. If the court finds that the judgment was rendered
without jurisdiction, or that the sentence imposed was not’
authorized by law or otherwise open to collateral attack, or that
there has been such a denial or infringement of the constitution-
al rights of the prisoner as to render the judgment vulnerable
to collateral attack, the court shall vacate and set the judgment
aside and shall discharge the prisoner or resentence him or
grant a new trial or correct the sentence as may appear appro-
priate.

A court may entertain and determine such motion without
requiring the production of the prisoner at the hearing.

The sentencing court shall not be required to entertain
a second or successive motion for similar relief on behalf of the
same prisoner.

An appeal may be taken to the court of appeals from the
order entered on the motion as from a final judgment on applica-

tion for a writ of habeas corpus.




’ Title 18, . U.S.C. Section 3432 provides:

) §3432. Indictment and list of jurors and witnesses for
prisoner in capital cases.

A person charged with treason or other capital offense
shall at least three entire days before commencement of trial be
furnished with a copy of the indictment and a llst of the venire~
men, andof the witnesses to be produced on the' trial for proving
the indictment, stating the place of abode of each venireman and
witness. June 25, 1948, c.645, 62 Stat. 831.

POINT I

THE SUBSTANTIVE GROUNDS FOR RELIEF
SET FORTH IN THE PRESENT PETITION
ARE AUTHORIZED BY TITLE 28, UNITED

STATES CODE, SECTION 2255 :

A. Title 28, U.S. C..section 2255 affords the identical grounds
for relief from a judgment of conv1ctlon as is available by wrlt
of habeas corpus. i .

For all practical purposes, the 2255 remedy and the writ

.are one and the same. Sanders v. United States, 373 U.s. 1;

United States v. Hayman, 342 U.S. 205; Hill v. United States, 368
u.s. 424. |

The present petition rests on various grounds, any one
of which would invalidate the judgment and sentence and require

the court to grant the relief requested. They are:

l. The knowing use of perjured and forged evidence.

2. Failure of the government to correct testimony or

documentary evidence~yhich it knew or should have known to be false,

fraudulent, perjured or forged.
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3. Suppression or failure to disclose evidence either
impeaching the government's case or favorable to the défendants.
.whether wilfully, by guile or by negligence.

4. The practice by the prosecution and those acting in
concert with it of a deceit upon the court and ?ury and ﬁhe de-
fense as well, by various devices to obtain the conviction of the
defendants including inter alia:

a) Disseminating false and misleading informa-
tion prior to and during the frial.
~ b) Falsely stating aﬁd misleading the court
and jury and the defénseias wgll tb(beligve that ceréain o

.leading experts would be called in the course of the

trial to substantiate the claims of the prosecution.
. . ¢) Making’false and érossly exaggerated claims
in its opening to the jury as'to the“naturé'ana signi-
ficance of the crime aliegedly committed by the defendants.
d) Impressing upon the court and jury and the
defense as well, that certain evidence tendered or to be
tendered in the course of the trial was authentic and ac~

curate and that this evidence had been reviewed by the

government agencies having jurisdiction and unique

knowledge of the evidence and so found.




- .

e) Falsely representing that a witness, an

o

i
H
i

employee of the A.E.C. was an expert having full knowl-
edge of the entire subject matter and who .could authen-
ticate and attest to the accuraéy of evidence tendered
in the trial, although the government knew such evi-;
dence to be false, not authentic and lacking all the
attributes given it by the government's statements and
witnesses.

f) Repeating such false and perjured state-
ments and representétions to the jury in summation al-
though the prosecutor and governhent knew and should
have known the@ to be false.

g) Repeating suéh-falée~stétemeﬁtsyand repre~

' sentations to the court at the time of sentencing.

These grounds'for relief are ‘appropriate for collateral
attack. This has been so stated in a loné seriés of decisions
from Mooney v. Holohan, 294 U.S.103, to decisions rendered by the

Supreme Court in its present Term. See Giles v. Maryland, Docket

No. 27, October Term, decided February 20, 1967; Miller v. Pate,
Docket No. 250, October Term, decided Febxuary 13, 1967. The

courts have not only reaffirmed but expanded the principle that a

conviction and sentence which rests upon a violation of the
prisoner's fundamental constitutional right, the right to a fair
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trial, are subject to collateral attack.

B. Xnowing use of perijured and forged evidence renders a convic-
tion and sentence void for want of due process of law.

Due process of law in safequarding the rights and liberty
of a citizen constitutes the fundamental premige underlying our
*civil and political institutions”. The failure to satisfy that
requirement by any contrivance iﬁ order to obtain a conviction

by the knowing use of perjured testimony or false evidence must

result in the invalidation of a conviction so obtained. Mooney v.

Holohan, supra; Brown v. Mississippi, 297 U.S. '278; Hysler v.

Florida, 315 U.S. 41: Ex parte Hawk, 321 U.S.114; white v. Ragen,

' 324 U.S. 760; Pyle v. Kansas, 317 U.S. 213; Burke v. Georgia, 338

u.s. 941; Napue v. People of the‘state of Illinois, 360 U.S. 264;

Giles v. Maryland, supra.

C. The failure of the prosecution and those acting in concert with
it to correct testimony or .documentary evidence which it(or any other
agency of government reasonably accessible to it) knew to be false,
incorrect or misleading renders a conviction and sentence void for

want of due process.

-

If the prosecution or any agencyﬁacting in concert with

it permits any false testimony or evidence to be tendered in the
course of the trial, whether solicited by it or not, to stand un-

corrected without advising the court and.jury of its falsity, and

if conviction follows, the failure of the government to disclose

the falsity or misleading nature of the evidence, vitiates the
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judgment of conviction. The grosecution has the affirmative obli-
gation to advise the court and jury of the falsity of the evidence
if it has knowledge of such falsity or if by access to any other

agency of government it could reasonably have known suéh testimony

or evidence to be false. Brady v. State of Maryland, 373 U.S. 83;

Mooney v. Holohan, supra; Alcorta v. Texas, 355 U.S. 28; Napue v.

People of the State of Illinois, supra; Ashley v. State pf Texas,

319 F.2d 80 (C.A.5): United States v. Wilkins, 326 F.2d 135 (C.A.2);

Application of Kapatos, 208 F.Supp. 883 (S.D.N.Y,)

The failure of the prosecﬁtion to meet this affirmative
obligation cannot sustain a conviction on the apeéulation tﬁat ghe'
verdipt would have been the same wiéhout the félse testimony.‘if
‘it related to any of the material elements of the offense cﬁarggd‘
of even if i; related solely to the question of credibility of an
important prosecution witness. If there is a possibility that the
false evidence might have had any impact upon>the jury, a convic-
tion so obtained cannot be permitted to stand. Giles v. Maryland,

supra; Levin v. Katzenbach, 363 F.2d 287 (App.D.C.); Fahy v.

State of Connecticut,378 U.S. 85; United States ex rel Thompson v.

Dye, 221 F.2d 763; People v. Savvides, 1 N.¥Y. 2d 554; United
States v. Zborowski, 271 F.2nd 661 (C.A.2);: United States v. Tateo,

214 F.Supp.560 (D.C.N.Y.); Barbee v. Warden, Maryland Penitentiary,
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' 331 F. 2d 842 (c.A.4). :

§ Even if the prosecutor personally had no knowledge and
acted in innocence, if he was not informed by the knowledgeable

_ agency of the government associated with the proeecution,the fail~
ure to disclose in these circumstances would not immunize the"con-
viction from collaterel attack. Brown v. Mississippi, supra:;
United States ex rel Almeida v. Baldi, 195 F.2d 815 (C.A.3):
Curran v. State of Delaware, 259 F.2d 707 (C.A.4); Barbee v.

Warden, Maryland Peni.entiary, sugra.*

D. The prosecution's suggre551on or failure to disclose evidence
either impeaching the government' s case yse or favorable to the de-
fendants whether wilfully, by ggile oxr by negllgence renders the
Judgment of conviction and sentence v01d _for want of due Erocess
of law.

The suppression of evidence which would impeech_tﬁe case
. against the defendant or which wogld favor or exculpate the defend~-
ant equally renders a conviction and sentence void for want of due
process. Such a charge, if sustained, mustAreeult in the seteing
.aside of the judgment of conviction end sentence. It is the his-
torical function of the great writ to grant relief on the basis
of such governmental misconduct. Pyle v. Kansas, supra; Mooney v.

Holohan, supra; Napue v. People of the State of Illinois, supra;

* There the court stated, "The cruelest lies are often told in
gsilence.”
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