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funilhcd in the memorandum enclesure to New York airtel 0/24/82
captioned "Committee to Becure Justice for Norton Bobell, I8 - §,’
IBA-30.'" The information was furanished b and th'o e E
" letter is being classified "Confidential™ as contains s
information from this source, the unmthorizod disclosure ct
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no couittoo to Secure Jutico for Norton lobcn /
ud Norton Sobell have been characterized in previeous - "
correspondence with the Attorney General and O'Donnell.:
. This information has been disseminated to the untu'y A AT
- intelligence agencies and Becret Service. .. " et o
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UNITED STATES GOVE!LJ(ENT

Memorandum ,K«:f —
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T0o MR. BELMO}é pate: October 24, 1962 Gl
- , LR
FROM : C. A. EVANS (LY Tote: Room ——

SUBJECT: MORTON%BE LL
ESPIONAGE
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In connection with the Morton Sobell case, Mr. Richard Chappe

Chairman of the Parole Board, called to advise that a hearing will be held f
Sobell on October 30, 1962. Mr. Chappell expressed his appreciation for the

. valuable information which his office has been receiving from the Bureau in con-
nection with the activities of the Committee to Secure Justice for Morton Sobell.
Mr. Chappell stated that hé wanted the Bureau to know of this contemplated

_ hearing and to extend an invitation to the Bureau to have someone present at the
hearing if we 8o desired. Mr. Chappell indicated there would be a number of
witnessed, possibly of all varieties, which undoubtedly would be produced at this

hearing. 2

~> The Bureau is fully aware of the activities of the Committee to
Secure Justice for Morton Sobell and we have been furnishing the Department
with considerable information on an up-to-date basis r rganization.
A 0N CONTAINED

ALL INFORMATIO

IR HEREIN IS UNCLASSIFIE
S DATE 4/ BGOJT i

It is pot believed that the Bureau should have anyone present at

any such hearing as referred to by Mr. Chappell. Mr. Chappell was thanked for

his appreciative remarks concerning the information which has been received by

him emanating from the Bureau, and he was advised that considering the circum-

stances, it was not believed desirable for the Bureau to have someone present

at this contemplated hearing. Mr. Chappell stated he fully understood and would,

of course, furnish the Bureau with any pertinent information which might be o J
7

interest to us. -

A copy of this memorandum has'been designated for the Domestic
Intelligence Division who is fully aware of the Committee to Secure Justice for

Morton Sobell and is following this matter closely. B
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DEPARTMENT OF SOCIAL ACTION
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A:I B NATIORAL CATHOLIC WELFlRE CONFERENCE
i 1312 MASSACHUSETTS AVENUE. NW., WASHINGTON 5, D. C.

CABLE ADDRESS: ENNSEE TELEPHONE: REPUBLIC 7.35853

October 24, 1962

Mr. William C. Sullivan
Federal Bureau of Investigation

Washington 25, D. C. 0" bell
prigrTori o Pe !

Dear Bill:

The enclosed is another communication sent to me at my house.
You may wish to have this for your files.

With warm personal regards, I remain

ALL INFORMATION CONTAINED

HERER IS UNCLASSIFIED
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You are cordially invited to attend a reception for Rev.
David Andrews; Baltimore, Maryland; Prof. Lloyd H., Donnell, Chesterton,
Indiana; Rev, John E, Evans, Columbus, Ohio; Rev, Erwin A, Gaece, Ann
Arbor, Michigan; Rabbi Philip Horowitz, Cleveland, Ohio; Dr,., Tom Levin,
New York, New York; Dgight MacDonald, New York, New York; Malcolm Sharp,

Chicago, Illinois; and Gerhard Van Arkel, Washington, D. C., who will be

in Washington, D, C. to appear at a Parole Board hearing on behalf of

Morton Sobell on the following day.
‘ RECEPTION : INTTRNATIONAL HOUSE
o 1825 R STRZET, N.W, .
WASHTIGTON, D. C.

MONDAY, OCTOBER 29, 1962 8:30 P. M.

ALL INFORMATION CONTAINED

HEREIN IS UNCLASSIFIED
DATEﬁlééELBv&LiEwI Iy

ENCLOSURE e
JOl— D4y — 1503
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It is urgent that you write a letter to the Parole Board
urging favorable action on Sobell's petition.

Please write and urge others to write to ‘\‘TMN&Q
ALL INFORMATION COi )
HEREIN 1S U‘.‘%CLASBSW\E 1

. U.S. BOARD OF PAROLE | [
¥ H.0..c. miome - DATE
) FIRST & D STRTLTS, N,W,
- WASHTNGTON 25, D. C.
ENCLOSU‘BE.

y¥3 475‘03
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¢ Transmit the following in PLAIN TEXT |
R (Type in plain text or qoni_e) ; _ } :
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© SUBJECT: MORTON-SOBELL ska - .~ » ... T
; ESP-R . ,* -"«"'.__,-, " T R N s -
; (00: New York) T S e
. .

. Enclosed herewith 15 one copy of Government' R
brief on appeal and one copy of appendix to Government's -
brief in this matter to the U S. Circuit Court of Appeals,
Second Circuit. . Py e e “: ,

AUSA ROBERT J. GENIESSE SDNY, advised on 10/26/62,”'
that oral argument of the appeal has not as yet been ,ﬂ, .
scheduled by the CCA but he expected to have the matter )
the latter part of November 1962,

: Since only one copy of the enclosures was '
obtained no copies are being retained NYO. o e

- Bureau (101-2483)(Encls. 21;5(3»4)

- New York 2100,10711 SOB co EE) -
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Preliminary Statement

Morton Sobell appeals from an order of the Honorable

John F. X. McGohey denying a motion, pursuant to Title

28, United States Code, Section 2255, to set aside the

" judgment of conviction and sentence imposed upon ap-

pellant, and pursuant to Rule 35, Federal Rules of Crim-

inal Procedure, to correct said sentence. Judge McGohey’s
opinion is reported at 204 F. Supp. 225.

L

Indictment C 134-245, filed January 31, 1951, charges

Julius Rosenberg, Ethel Rosenberg, Morton Sobell, David

Greenglass and Anatoli A. Yakovlev with conspiring to

+ ' commit espionage on behalf of the Soviet Union in viola-
tion of Title 50, United States Code, Sections 32 and 34.
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Greenglass pleaded guilty prior to the trial and Yakov-
lev left the United States in December 1946 and has never
been apprehended. On March 29, 1951, after a trial of
fourteen days before the Honorable Irving R. Kaufman
and a jury, appellant Sobell and Julius and Ethel Rosen-
berg were found guilty. On April 5, 1951, Sobell was
sentenced to thirty years’ imprisonment.

The convictions were affirmed by this Court on appeal,
United States v. Rosenberg, 195 F. 2d 583 (24 Cir.), re-
hearing denied, 195 F. 24 609 (2d Cir. 1952), and peti-
tions for certiorari were denied by the United States
Supreme Court, 344 U.8. 838, rehearing denied, 344 U.8.
889 (1952).

Following the original denial of certiorari, a large num-
ber of collateral attacks and original proceedings were
commenced on behalf of Sobell and the Rosenbergs. A
summary of these post-trial proceedings is set forth in the
Statement of Facts.

The motion herein was filed on January 3, 1962, over
ten years after Sobell’s sentence was imposed; it is the
fifth motion by Sobell pursuant to Section 2255. The
motion attacks the sentence on the grounds that (a) the
Trial Judge failed to charge the jury that they must find
that Sobell joined the comspiracy “in time of war” and
(b) the cross-examination of Ethel Rosenberg improperly
elicited the fact that she had invoked the Fifth Amend-
ment before the Grand Jury to some of the same ques-
tions which she answered at trial.

S

Statutes and Rules Involved
TrrLe 28, Unrrep States Copg, Secrion 2255

§2255. Federal custody; remedies on motion attacking
sentence,

A prisoner in custody under sentence of a court estab-
lished by Act of Congress claiming the right to be released
upon the ground that the sentence was imposed.in violation
of the Constitution or laws of the United States, or that
the court was without jurisdiction to impose such sentence,
or that the sentence was in excess of the maximum author-
ized by law, or is otherwise subject to collateral attack,
may move the court which imposed the sentence to vacate,
set aside or correct the sentence.

A inotion for such relief may be made at any time.

.Unless the motion and the files and records of the case
oonclusively show that the prisoner is entitled to no relief,
the court shall cause notice thereof to be served upon the
United States attorney, grant a prompt hearing thereon,
determine the issues and make findings of fact and conclu-
sions of law with respect thereto. If the court finds that
the judgment was rendered without jurisdiction, or that the
sentence imposed was not authorized by law or otherwise
opén to collateral attack, or that there has been such a
denial or infringement of the constitutional rights of the
prisoner as to render the judgment vulnerable to collateral
attack, the court shall vacate and set the judgment aside
and shall discharge the prisoner or resentence him or grant
a new trial or correct the sentence as may appear appro-
priate.
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A court may entertain and determine such motion with-
out requiring the production of the prisoner at the hearing.

The sentencing court shall not be required to entertain
a second or successive motion for similar relief on behalf
of the same prisoner.

An appeal may be taken to the court of appeals from

the order entered on the motion as from a final judgment

on application for a writ of habeas corpus.

An application for a writ of habeas corpus in behalf of
a prisoner who is authorized to apply for relief by motion
pursuant to this section, shall not be entertained if it ap-
pears that the applicant has failed to apply for relief, by
motion, to the court which sentenced him, or that such
court has denied him relief, unless it also appears that the
remedy by motion is inadequate or ineffective to test the
legality of his detention. (June 25, 1948, ch. 646, 62 Stat.
967 ; May 24, 1949, ch. 139, § 114, 64 Stat. 105.)

Tm.r; 50, Unrrep Stares Cope (1946 ed.), Secrion 32.

§32. Unlawfully disclosing information affecting national
defense.

‘Whoever with intent or reason to believe that it is to be
used to the injury of the United States or to the advantage
of a foreign nation, communicates, delivers, or transmits,
or attempts to, or aids or induces another to, communicate,
deliver, or transmit, to any foreign government, or to any
faction or party or military or naval force within a foreign
country, whether recognized or unrecognized by the United
States, or to any representative, officer, agent, employee,
subject, or citizen thereof, either directly or indirectly, any

b

i
document, writing, code book, signal book, sketch, Pfioto-
graph, photographic negative, blue print, plan, map, model,
note, instrument, appliance, or information relating to the
national defense, shall be punished by imprisonment for
not more than twenty years: Provided, That whoever shall
violate the provisions of subsection (a) of this section in
time of war shall be punished by death or by imprison-
ment for not more than thirty years; . . . (June 15, 1917,
¢. 30, Title I, § 2, 40 Stat. 218.)

TrrLe 50, Uxrrep States Cope (1946 ed.), Secrion 34.

§ 34. -Conspiracy to violate preceding sections.

If two or more persons conspire to violate the provisions

of sections 32 or 33 of this title, and one or more of such-

persons does any act to effect the objects of the conspiracy,
each of the parties to such conspiracy shall be punished
as in said sections provided in the case of the doing of the

. act the accomplishment of which is the object of such con-

spiracy. Except as above provided conspiracies to commit

. 'offenses under this chapter shall be punished as provided

by section 88 of Title 18. (June 15, 1917, ¢. 30, Title I, ¢ 4,
40 Stat. 219.)

- Rore 30, FepkeaL RuLes or CamiNaL ProCEDURE

" Instructions.

At the close of the evidence or at such earlier time dui'-

l ing the trial as the court reasonably directs, any party

may file written requests that the court instruct the jury on
the law as set forth in the requests. At the same time
copies of such requests shall be furnished to adverse par-

JERVEIIIS, P S - RTINS S X L IVRPRY N

w




820 s o B R o) e SO e Teaerie a2

6

ties. The court shall inform counsel of its proposed action
upon the requests prior to their arguments to the jury,
but the court shall instruct the jury after the arguments
are completed. No party may assign as error any portion
of the charge or omission therefrom unless he objects
thereto before the jury retires to consider its verdict,
stating distinctly the matter to which he objects and the
grounds of his objection. Opportunity shall be given to
make the objection out of the hearing of the jury.

'
i

" Rure 35, FeoBaL RuLes or CriMINAL ProcEDURR

Correction or Reduction of Sentence.

. The court may correct an illegal sentence at any time.
The court may reduce a sentence within 60 days after the
sentence is imposed, or within 60 days after receipt by the
court of a mandate issued upon affirmance of the judgment
or dismissal of the appeal, or within 60 days after receipt
of an order of the Supreme Court denying an application
for a writ of certiorari.

Statement of Facts
The Time of the Conspiracy—1944.1950

The indictment on which the jury returned its verdict of
guilty charged that “on or about June 6, 1944, up to and
including June 16, 1950, * * * the defendants herein, did,
the United States then and there being at war, conspire
® * * to violate subsection (a) of Section 32, Title 50,
United States Code * ®* *” (1a).* Twelve overt.acts were

* References with the prefix ‘“‘R’’ are to the record on appeal.
Those with the prefix ‘“SA’’ are to appellant Sobell’s appendix.
All other references are to the Government’s appendix.

a
o®
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alleged, the last of which occurred on January 14, 1945,
well prior to the end of World War II bostilities.* The
Government expressly alleged, in response to a motion for
a bill of particulars, that Sobell joined the conspiracy on
or about June 15, 1944 (SA. 19).

The Supreme Court found, in a per curiam opinion
vacating a stay granted to the Rosenbergs by Mr. Justice
Douglas on the basis of the possible applicability of the
Atomic Energy Act, that: “A conspiracy was charged
and proved to violate the Espionage Act in wartime.”
Rosenberg v. United States, 346 U.S. 288, 289 (1953). A
concurring opinion by Mr. Justice Jackson, joined in by

Mr. Chief Justice Vinson and Mr. Justices Reed, Burton,.
Clark and Minton, observed: “The crime here involved

commenced June 6, 1944.” Id. at 290. Mr. Justice Frank-
furter, in a dissenting opinion on the same issue, con-
cluded: “Only one conspiracy could have been found by
the jury to have existed, and that was the conspiracy
averred in the indictment, a conspiracy continuous from
& date certain in 1944 to a date certain in 1950.” Id. at

|, 304.

The Nature of the Conspiracy

The conspiracy charged and proved at trial had as its
“gingle unified purpose * ® ® the transmission to the Soviet
Union of any and all information relating to the national
defense * ® °*.” United States v. Rosenberg, 195 F. 24

' 583, 601 (2d Cir. 1952). Its most notorious success was

the theft and transmission of secret information relating

* % Japan surrendered on August 14, 1945. The end of World
‘War II hostilities was declared by Presidential proclamation on
December 31, 1946, but the proclamation expressly stated that
““a state of war still exists.”” Proclamation No. 2714, 61 Stat.
1048 (1946).
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" to the development of the atomic bomb. Of equal im-

portance, however, was the obtaining of other categories
of national defense information and the recruitment of
new members for the espionage ring.

In the Fall of 1944 the Rosenbergs enlisted the services
of Mrs. Rosenberg’s brother, David Greenglass, to obtain
information about the atomic experiments being conducted
at Los Alamos, New Mexico. Greenglass was then sta-
tioned at the Los Alamos experimental project as an
Army machinist (R. 549-52). The proposal was first made
to Greenglass’ wife, Ruth, who was about to visit her
husband in New Mexico (R. 589-93, 971-76). Julius Rosen-
berg stressed that the atomic bomb should be shared with
“our ally,” the Soviet Union (R. 973-74).

Buth Greenglass transmitted the Rosenbergs’ proposal
to her husband and on her return to New York conveyed
to the Rosenbergs the first data supplied by Greenglass,
including the location of the Los Alamos project and the
security measures in foroe there (R. 592-95, 979-81).

In January (RB. 596-982) and again in September 1945
(B. 689-90, 1007) David Greenglass came to New York on
furlough. On the first visit he gave the Rosenbergs

handwritten notes and sketches describing atomic equip- -

ment (R. 596-98, 612-15, 982-84) and, at their request,
passed technical data relating to atomic equipment to an
unknown Russian (R. 633-37). On the second occasion he

supplied notes concerning the atom bomb, and a sketch:
of a cross-section of the bomb (R. 700-01, 1009-1010). On

each occasion his handwritten notes were typedby Bthel
Rosenberg (R. 621, 632, 722-23, 985, 990, 1010).

g
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In June 1945, Greenglass delivered further information
to Harry Gold, who had come to New Mexico and identi-
fied himself in a manner previously agreed upon by
Greenglass and Julins Rosenberg (R. 637-47, 737, 1002-06,
1191-98). Gold, who had been engaged in espionage activ-
ities on behalf of the Soviets since 1935 (R. 1161), trans-
mitted the information to his superior, Yakovlev (R. 1158,
1171, 1199-1201). oo

In addition to information about the atomic bomb,

Greenglass was requested by Julius Rosenberg to furnish
the names of scientists working on the Los Alamos project
(R. 593-94, 597, 975), and of personnel at Los Alamos who
might be recruited into the conspiracy as additional
sources of information (R. 613). Such information was
supplied by Greenglass both to Julius Rosenberg (RB. 594,
597-98, 613, 979-81) and Harry Gold (R. 644). When
Greenglass was discharged from the Army in February
1946, Rosenberg suggested that he attend, with Soviet
.financial assistance, one of several educational institutions
‘for the purpose of cultivating the friendship of nuclear
scientists he had known at Los Alamos and acquiring new
.friends as well (R. 729-30).

. From 1946 to 1949 Rosenberg also subsidized American
‘ students and supplied to the Soviet Union information
obtained from contacts in Ohio and upstate New York,
including the General Electric plant at Schenectady
' (R. 731-731a) where Sobell was working during 1946 and
part of 1947 (R. 329-42).

caacom
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+ Bobell's Role in the Oonspiracy—1944-1948

Sobell’s role in the conspiracy was that of supplying in-
formation to Julius Rosenberg for transmission to the
Soviet Union and recruiting new sources of information.
His participation was conclusively shown by the testi-
mony of Max Elitcher and by evidence of his flight to
Mexico in 1950,

Sobell and Elitcher were high school and college class-
mates (13a, 36a, 39a-40a, R. 256, 282, 286). From April
1939 to September 1941 they roomed together in Wash-
ington, D.C., where both worked for the Bureau of
Ordnance of the Navy Department (12a-13a, 48a-50a,
R. 255, 296-97). In 1939 Sobell recruited Elitcher into
the Communist Party (20a-25a, 49a-51a, R. 264-68, 297-99).
As chairman of Elitcher’'s Communist Party group,
Sobell instructed the members to support the cause of
Soviet Russia (50a-57a, R. 299-305). Sobell remained in
the group until he left Washington in September 1941
(50a-51a, 56a, R. 297, 305). Between that time and 1944,
Elitcher and Sobell saw each other twice, on occasions
when Sobell visited Washington (62a, R. 312).

Julius Rosenberg was also a college classmate of °

Elitcher, but Elitcher  did not know him as well as he
knew Sobell (26a, 40a, B. 270, 286). Rosenberg’s first
contact with Elitcher after their graduation in 1938 was
a visit in June 1944 to Elitcher’s home in Washington,
D. C. (26a, 62a-64a, R. 270, 312-13). At that time, Rosen-
berg told Elitcher, who was working on anti-aireraft and
missile control equipment (27a-31a, R. 27-76), that the
war effort of the Soviet Union was being impeded by the
withholding of military information by the United States

cl' *

" K

(26a-27a, R. 270-71). To counteract this, he explained,

-many people were furnishing the Seviet Union with classi-

fied information about military equipment. Rosenberg
then asked Elitcher to turn over plans, blueprints and
the like to him for miero photographing (26a-31a, R. 270-
76). He said that any such information would be re-
turned and that precautions would be taken to prevent
the microfilm from falling into the wrong hands (30a,
64a, R. 275, 314). To reassure Elitcher, Rosenberg con:
fided that Sobell was among those who were giving him
military information for transmission to the Soviet Union

". (63a-67a, R. 315-17).

In September 1944 Elitcher told Sobell of the conver-

" sation with Rosenberg and that Rosenberg had told him
- that Sobell was contributing military information (69a-

70a, R. 320-21). Sobell became very angry and said: “[H]e
should not have mentioned my name. He should not have
told you that” (70a, R. 321). Elitcher tried to persnade
Sobell that Rosenberg knew of their close relationship
and therefore felt safe in confiding in him, but Sobell
insisted : “It makes no difference, he shouldn’t have -done
it” (70a, R. 321).

* In September 1945 Rosenberg visited Elitcher in Wash-
ington. He again inquired whether Elitcher, who was
now working on sonar fire control devices (75a-77a, R.
327-29), would supply information. Elitcher answered
equivocally (75a, 77a, R. 327-29).

In the course of his Navy Department duties, Elitcher

" from time to time visited the General Electric plant in

Schenectady, New York, where Sobell was working (72a,
R. 329). On one of those visits, in the early part of 1946,

e SO
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Sobell inquired whether Elitcher could obtain reports re-
garding a fire control system on which Elitcher was work-
ing (77a-80a, R. 329-32). Elitcher replied that a descriptive
pamphlet was in the course of preparation (81a, R. 333).
On another visit later in 1946 Sobell again asked about the
status of the pamphlet. Upon learning that the pamphlet
was not yet completed, Sobell suggested that Elitcher see
Julius Rosenberg in regard to it (82a, 203a-04a, R. 334-35,
492-94).

Elitcher followed Sobell’s suggestion and visited Rosen-
berg in New York. At that time, however, Rosenberg
stated that there might be a “leak” in his espionage system
and that he preferred Elitcher not to visit him until he was
notified to do so. He also told Elitcher to discontinue his
Communist Party activities (85a-89a, R. 338-42).

In the latter part of 1947 Morton Sobell left the General
Electric Company in Schenectady and began working for
the Reeves Instrument Company in New York City. He
continued, however, to work on classified projects (89a, R.
34243). At about this time Elitcher visited the Reeves
Company and saw Sobell, who inquired whether Elitcher

knew of any “progressive” engineering stadents or gradu-

ates who would be safe to approach on the question of
getting classified information for espionage purposes.
Elitcher replied that he did not but that if somebody came
along he would let Sobell know (31a-34a, 90a, R. 276-79,
344). Elitcher then described to Sobell ccrtain difficulties
he was having with his wife. Sobell was concerned and
asked Elitcher whether his wife knew anything about “this
espionage business” (91a, R. 344). Elitcher said he thougilt
she might know something hut that he wasn’t sure. Sobell
replied, “Well, that isn’t good.” (91a, R. 345).

13

. In June 1948 Elitcher told Sobell that he wanted to find
& job in private industry in New York. Sobell arranged a
meeting with Julius Rosenberg at which both Rosenberg
and Sobell tried unsuccessfully to dissuade Elitcher from
leaving Naval Ordnance because they needed a source of
information there (91a-95a, R. 34549).

. In July 1948 Elitcher drove his family from Washing-
ton, D. C,, to New York City, and on the way noticed that
he was being followed. In New York, he went to Sobell’s
house, where he planned.to stay. When Sobell learned
that Elitcher might have been followed, he became angry
and said that Elitcher should not have come to his house
under the circumstances (96a-98a, R. 351-53). Sobell then
insisted on delivering to Rosenberg that night a 35-milli-
meter film can which “was too valuable to be destroyed
and yet too dangerous to keep around” (98a, R. 354).
They drove to Manhattan, and while Elitcher waited in
the car, Sobell left to deliver the film can to Rosenberg.
‘When he returned, Elitcher asked him what Rosenberg

.- thought about Elitcher’s being followed. Sobell replied

that Rosenberg had said that he “once talked to Elizabeth

.Bentley on the phone but he was pretty sure she didn’t

know who he was and therefore everything was all right”
(992, R. 355). Elizabeth Bentley at that time was reveal-
ing to the authorities her prior espionage activities

* (99a-100a, R. 355-56).

" In October 1948 Sobell again asked Elitcher whether

" .he kmew any engineering students who would be likely

sources of military information. This time, however,
Sobell said that in order to avoid suspicion he wanted




kb it va Java

14

students who were not involved in any progressive activ-
ities (R. 345-46).

8obell’s Flight to Mexico—1950

The espionage activities of the Rosenbergs and Sobell

ended in 1950 after the arrest of Dr. Klaus Fuchs, the
British atomic scientist, for espionage on behalf of the
Soviet Union. In February of that year Rosenberg told
Greenglass that the man who had contacted him in New
Mexico (Harry Gold) was also a contact of Dr. Fuchs and
that the latter’s arrest would eventually lead to Green-
glass. Rosenberg warned Greenglass to make plans to
leave the country and promised that the Soviets would
furnish money to pay Greenglass’ debts (R. 741-44).

: In May 1950 Harry Gold was arresied. Rosenberg
warned Greenglass that Greenglass would be next and
that he and his family would have to leave the country
shortly. He gave Greenglass $1,000 and outlined an es-
cape route by way of Mexico City to Vera Cruz, and then
to Czechoslovakia by way of Sweden. The Soviet Union

itself was the ultimate destination (R. 744-51, 1018-19).

Rosenberg informed the Greenglasses that he and his wife
likewise were going to flee and that they would meet in
Mexico. Rosenberg did in fact take the preliminary steps
of ascertaining from his physician what inoculations were
needed for a trip to Mexico (R. 1235) and of having pass-
port pictures taken of himself and his family (R. 2126-31),

- A week later Rosenberg gave David Greenglass $4,000
more and asked Greenglass to repeat the flight instruec.
tions, which Greenglass did (R. 756-57).

15 t&j

In June 1950 Sobell and his family fled from this coun-
try to Mezxico. For a time they lived in Mexico City
(R. 1344-47). There Sobell asked a neighbor named Rios
whether he knew how one could leave Mexico without
having his papers in order. He told Rios that he was
worried because the military police were on the lookout
for him to take him back into the United States Army, and
that he was afraid to return to the Army because he had
already experienced one war. He then asked Rios for
instructions on how to go to Vera Cruz (R. 1348-50). The
statement by Sobell that the military police were looking
for him was untrue. Sobell had not served in the Army

". during the war but had at all times been in a deferred

classification (R. 1417-19).
‘While ountside Mezxico City Sobell sent two letters to

. his wife in envelopes addressed to Rios and bearing no

return address; one was postmarked from Vera Cruz, and
the other from Tampico, Mexico’s two leading seaports
(R. 1351-53). In his travels to these seaports and return
to Mexico City, Sobell used no less than five aliases
(R. 1358, 1362-63, 1365-67, 1370, 1371-72). He also sent
two letters from Mexico City to relatives in the United
States. He used ficticious return addresses and sent the
letters to William Danziger, a friend in New York City

- (R. 1252-58). Sobell’s apprehension and expulsion to the
‘United States by the Mexican police in 1950 thwarted any

further plans for escape (R.1516-26).

The Relationship between Ethel Rosenberg’s Testimony and
Sobell

. David and Ruth Greenglass and Harry Gold were the
Government's principal witnesses against the Rosenbergs.
It was the testimony of the Greenglasses which impli-
cated Ethel Rosenberg.

PO o
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Max Elitcher was the principal witness against Sobell.
Six other witnesses, including Rios and Danziger, testi-
fied regarding Sobell’s flight and activities in Mexico.

At the close of the Government’s case, both Julius and
Ethel Rosenberg took the witness stand. Sobell did not
testify and called no witnesses in his own behalf.

Elitcher’s testimony, outlined above, did not refer to
Ethel Rosenberg nor to events which took place in her
presence. His testimony involved entirely different
transactions from those related by the Greenglasses in
their testimony against Ethel Rosenberg. The Green-
glasses at no time mentioned Elitcher’s name (R. 547-
1133, passim); nor did Elitcher refer to the Greenglasses
except to deny, on cross-examination, that he knew them
(R. 474). Finally, at no time while she was on the stand
did Ethel Rosenberg refer to Sobell or to Elitcher, nor
did she testify about any of the events referred to in
Elitcher’s testimony.

The Wartime Factor during the Trial

The fact that the indictment charged a wartime con-
spiracy to commit espionage and that the case therefore
involved capital punishment was apparent throughout the
trial.

Prior to the trial, a list of potential Government wit-
nesses was given to the defense (6a, R. 11); the defense
was allowed thirty challenges to the jury panel (7a, R. 13);

potential jurors were questioned on their views of capital .

punishment and some members of the panel were excused
on this ground (8a-10a, R. 37, 153-55, 175).

17 \
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In its opening the prosecution stated:

“The significance of a conspiracy to commit espionage
takes on added meaning where the defendants are
charged with having participated in this conspiracy
against our country, at this, the most critical hours
in our history in time of war, around 1944.” (11a, RB.
221)

Most of the testimony related to the period of actual
hostilities. Indeed, Julius Rosenberg’s avowed purpose
when he was trying to persuade the Greenglasses and
Elitcher to join the conspiracy was to assist “our war-
time ally” (26a-27a, R. 270-71, 592, 973-74). During the
direct and cross-examination of Julius Rosenberg there
were references to the war effort of the allies, partic-
ularly that of the Soviet Union (246a, R. 1610), to the
opening of the second front (256a, R. 1734) and to the
advances the Soviet army made in the winter campaign
against the Nazi army (258a-59a, R. 1743-44). David
Greenglass was cross-examined on his knowledge that
the penalty for the crime charged was death (241a, 242a,
R. 768, 794).

' In summation, counsel for the Rosenbergs referred to
the fact that Julius Rosenberg had expressed certain
views about the Soviet Union “which may have been all
right when the Soviet Union and the United States were
Allies, but today it is anathema” (270a, R. 2207). Rosen-
berg’s avowed interest in a second front was also referred
to (271a, R. 2230). ‘ ’

 The death penalty was also referred to on summation
by counsel for the Rosenbergs (269a, R. 2173, 2197), by
counsel for Sobell (272a-73a, R. 2241, 2242, 2245, 2254),

‘and by the Government (274a, R. 2285). After the Court *
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had instructed the jury to disregard counsel’s references
to punishment, counsel for Sobell stated in his summation
.(273a, R. 2242):

«All T know is what I read in the statute, and that,
I presume is something that I can comment on, and
the statute says for this crime that Mr. Elitcher is
trying to prove Mr. Sobell guilty of, he can get up
to thirty years or death. That is what the statute
says.”

Excerpts from the Charge to the Jury Relating to the Time
of the Conspiracy and to S8obell

At the beginning of the Trial Court’s charge the entire
indictment was read to the jury (R. 2331-34). As noted
above, the indictment alleged the existence of a con-
spiracy “On or about June 6, 1944, up to and including
June 16, 1950, ®* ® * the United States of America then
and there being at war ® ® *” (1a). Further, the indict-
ment was, with the consent of defense attorneys, sent to
the jury room after the charge (R. 2373).

. The Trial Court also charged at the outset:

“You must first determine from all the evidence in
the case, relating to the period of time defined in the
indictment, whether or not a conspiracy existed”
(R. 2341-42),

and that one of the overt acts alleged in the indictment
had to be proved beyond 8 reasonable doubt.

As to Sobell, the .Conrt charged in part:
“To determine whether Morton Sobell was a.member

19 i
of the conspiracy you are only to consider the
mony of Max Elitcher, William Danziger and the

testimony relating to the defendant Sobell’s alleged
attempt to flee the country.

“If you do not believe the testimony of Max Elitcher
as it pertains to Sobell, then you must aoqmt the
defendant Sobell” (R. 2355).

The Court concluded the recital of the evidence as
follows:

“The defendant Morton Sobell has entered a plea
of not guilty to the charge in this case. By doing
80 he has put in issue every material allegation in
the indictment, and the Government must prove each

and every material allegation beyond a reasonable
doubt.

‘“Counsel for Sobell contend that Sobell was not a
member of the conspiracy, that Elitcher is a per-
jurer who should not be believed, and that the Gov-
ernment has failed to prove Sobell guilty beyond a
reasonable doubt as required” (R. 2359).

. None of the requesis to charge submitted by defense
counsel (R. 1771) related to the wartime element (R. 2314-
24); nor was any issue raised with respect to the charge
‘on the wartime element in any of the exceptions taken
to the charge by defense counsel (R. 2367-71).

P;m-'l‘rla.l Proceedings

+ The convictions of Sobell and his co-defendants were
followed by an extraordinary number of judicial proceed-
ings, including six prior motions purseant to Bection
2255. Each of appellant’s present contentions has been
raised in at least one of the prior proceedings.
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a. Prior Raising of the Grunewald Point

The convictions were first affirmed by this Court in a
;" detailed opinion which commenced :

“Since two of the defendants must be put to death if
the judgments stand, it goes without saying that we
have scrutinized the record with extraordinary care to
see whether it contains any of the errors asserted on
this appeal.” United States v. Rosenberg, 195 F.2d
583, 590 (2d Cir. 1952).

One of the contentions urged on appeal and specifically
rejected by this Court was that the conduct of the Trial
Judge had deprived the appellants of a fair trial. Id. at
592-95. The Rosenbergs’ brief on appeal cited as an
alleged example of partisan conduct the cross examination
of Ethel Rosenberg now urged as one ground for the relief
sought herein. Brief for Appellants (Rosenbergs), pp.
98-99, United States v. Rosemberg, No. 22202, 24 Cir.,
1951.% .

Sobell’s brief adopted the Rosenbergs’ arguments. Brief
for Appellant (Sobell), p. 59, United States v. Rosenberyg,
No. 22202, 2d Cir., 1951. The same point was alleged in
the Rosenbergs’ original petition for certiorari and the

* The language of the brief was as follows:

‘““The prosecutor had pounded away at Ethel’s invocation of
privilege against self-incrimination before the Grand Jury in her
two appearances in August, 1960, and continued to cling to the
subject (R. 2048, 2051-2).. Then the court, despite a thorough
exploration of the questions involved, refastened on the jury’s
mind that the witness answered questions on the trial whereas
she declined to answer on the grounds of self-incrimination before

the Grand Jury (R. 2070) and then iterated (R. 2073), reiterated *

(R. 2077), reaccented (R. 2082) and re-emphasized (R. 2085) the
same subject.’’ .

1
1

.
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appendix thereto. Petition for Certiorars (Rosenber‘i,
pp. 16, 31-39, Rosenberg v. United States, No. 111 (October
Term 1952); Appendiz, p. 38. Sobell’s original petition
for certiorari also expressly adopted the argument. Peti-
tion for Certiorari (Sobell), p. 10 n. 6, p. 44, Sobell v.
United States, No. 112 (October Term 1952).

On September 11, 1957, following the decision in Gruse-
wald v. United States, 353 U.8. 391 (1957), Sobell moved
the Supreme Court to vacate its prior orders denying
certiorari and to grant certiorari and order a new trial.
The fourteen page motion and thirty-six page appendix
filed in connection with the motion raised the same issue
as to cross-examination, and cited substantially the same
portions of the trial transcript, as are now, nearly five
years later, urged as grounds for collateral attack by the
same attorneys who represented Sobell in connection with
his 1957 motion.* Motion and Appendiz, filed September
11, 1957, Sobell v. United States, No. 112 (Qctober Term,
1952).

The motion, which was opposed by the Government both
on the merits and on the ground that it was untimely,
Memorandum for the United States in Opposition, Sobell
v. United States, No. 112 (October Term, 1952), was de-
nied by the Supreme Court without opinion. Sobell v.
United States, 355 U.S. 860 (1957).**

*®* The motion in the Supreme Court stated, at p. 11, that while
the appeal from the conviction ‘‘did not present the precise
question disposed of in Grunewald, it did refer to the question-
ing of the defendant Ethel Rosenberg as one of the reasons why
the trial lacked essential fairness,’’ and, at p. 12, that ‘‘the issue
was presented in a similar posture in this Court.”’

*# Contrary to appellant’s claim, Appellant’s Brief, p. 55, there
i8 no reference to Section 2255 in.the Government’s Memorandum.
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b. Prior Raising of Time-of-War Point

On January 6, 1953, following the original denial of
certiorari and rehearing in the Supreme Court, United
States v. Rosenberg, 344 U.S. 838, 889 (1952), Sobell
moved in the District Court pursuant to Rule 35 for reduc-
tion of his sentence (R. 3913-24). The same argument now
being urged, nearly ten years later, as a ground for col-
lateral attack was presented at that time as a ground for
reduction of sentence. The argument was as follows:

“Mr. Mrven: * * *

. “There is one additional factor which, apart from
‘everything else that I have said, and you might
hay as a contingent alternative to what I have said I
would like your Honor to take into consideration in
considering the sentence on Morton Sobell. And I
am talking now in terms of the evidence given by
Max Elitcher, which your Honor is so fully familiar
with that I am not going to go over it in detail. But
if we take the evidence which Elitcher gave, which
was directly binding in law upon Sobell, we find that
the first instance of direct proof of an alleged attempt
to persuade Elitcher to turn over some pamphlet was
in 1946, after the hostilities had ceased during the
war.

“The only evidence that makes it possible to say
that Sobell was a participant in wartime rather than
peacetime espionage is, as your Honor knows, that
Elitcher said that the co-defendant had said to him
that Sobell was helping him.

“Now, not only may Elitcher have lied when he said
that, but the co-defendant may have lied; and he
would have bad a motive for lying in saying that if
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it is believed that he had the motive and pnrﬁ&é to
secure Elitcher’s acquiescence, and certainly the
record does not show that in that period Sobell him.
self in any manner, way, shape or form attempted to
persuade Elitcher to assist in any form.

“There is an interesting question of law which
isn’t before the Court as to whether, supposing it
were quite clear that this were a single continuing
conspiracy and Sobell had only joined, let us say,
in 1946-—quite clear beyond a shadow of a doubt—
whether or not the Court would have been anthorized
to impose a 30-year sentence or rather omly a 20-

_ year sentence measured by the nature of his com-
-plicity. I don’t know. I am sure there is no case
on it. It is a unique type of problem because of the
unique times of variance in these periods of sentence
_provided for in this statute” (R. 3955-56).

The motion was denied by the District Court, United

States v. Sobell, 109 F. Supp. 381 (S.D.N.Y. 1953), and no
appeal was taken.

.'In June 1953 the contention that the Trial Court failed
‘properly to charge the jury on the wartime element of the
statute was raised by intervenors on behalf of the Rosen-
bergs in slightly different form. Whereas the appellant
presently contends that the jury should have been instructed
to find whether he joined the conspiracy “in time of war”,
.the intervenors alleged that it was error mot to charge
that the conspirators had to have intended to #ransmit
defense information “in time of war.” Two habeas corpus
petitions raising this and other arguments were presented
to Judge Kaufman by attorneys acting for one Irwin
Edelman, as “next friend” of the Rosenbergs. The first
petition (R. 43524416, at 4384-88) was denied on June 15,

\
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1953, on the ground of lack of standing (R. 4422-24). The -

second petition (R. 4230-95, at 4259-63) was rejected on
June 19, 1953, on the merits as well as on procedural

grounds (B. 4296).* -

A substantially identical application was submitted on
June 16, 1953, to Mr. Justice Douglas, who granted a stay
on the sole ground of another argument contained therein
relating to the applicability of the Atomic Energy Act.
The Supreme Court, finding the question of the applicabil-
ity of the Atomic Energy Act not substantial, vacated the
stay on June 19, 1953. United States v. Denno, 346 U.S.
271 (1953).

o. Prior Section 2255 Motions

In addition to the above proceedings, and several stay

applications by the Rosenbergs to the Supreme Court or
to individual Justices thereof, all of which were denied,
see United States v. Rosenberg, 345 U.S. 989, 346 U.S. 271-
324, there have been six motions brought pursuant to
Section 2255 on a variety of grounds other than those
urged on the instant appeal. All have been denied.

The first was brought pursuant to Section 2255 by

Sobell and the Rosenbergs. In denying the motion, Chief
Judge Ryan concluded that:

“e® ¢ ¢ the sentences imposed were anthorized by law
and are not otherwise open to collateral attack on any

: ® Without going into detail on the intervenor’s contention
which is not urged here, suffice it to say that, in addition to the
prior rejections of the attack on the charge on this basis, it clearly
would have no merit. The Trial Court charged the jury that aets
actually done are the best evidence of intent (R. 2340, 2352-53),
énd the record here is replete with passing of secret information
during the period of actual hostilities as well as during the state
of war throughout the indictment period (R. 634-37, 1200-01).
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of the grounds urged by the petitioners, and ftiat full

and complete enjoyment of the constitutional rights
of petitioners has been extended them and has in
no way been denied or infringed.” United States v.
Rosenberg, 108 F. Supp. 798 (S.D.N.Y.), aff’d, 200
. 2d 666 (2d Cir. 1952), cert. denied, 345 U.8. 965
(1953).

The second was brought by the Rosenbergs alone under

Section 2255 and Rule 35 (R. 3983-3997), It was demied
by Judge Kaufman on June 1, 1953 (R. 4010-4059), af’d
per cur., United States v. Rosenberg, 204 F.2d 688 (2d Cir.
1953).

The third was brought by Sobell and the Rosenbergs

.nnder Section 2255 and Rule 33 (R. 4069-4150, 4151-4156),

aund denied by Judge Kaufman on June 8, 1953 (R. 4150,
4156), aff’d per cur., United States v. Rosenberg, 204 F.2d

"688 (2d Cir. 1953) and United States v. Sobell, No. 22885

(2d Cir. 1953), cert. densed, 347 U.S. 904 (1954).

The fourth was brought under Section 2255 by the Ro-
senbergs alone (R. 4176-4180), and denied on June 19,
1953 (R. 4180). An appeal was withdrawn by stipulation
(R. 4426).

In 1956, the fifth and sixth motions were made by Sobell
under Section 2255 and denied. United States v. Sobell,
142 F. Supp. 515 (S.D.N.Y. 1956), aff’d, 244 F.24 520 (2d
Cir.), cert. denied, 355 U.S. 873 (1957).

At the time, on June 19, 1953, when the Supreme Court
vacated the stay previously granted by Mr. Justice Doug-
las, Mr. Justice Clark observed in a concurring opinion,
joined in by Mr. Chief Justice Douglas and Mr. Justices

. Reed, Jackson, Burton and Minton.

“Beginning with our refusal to review the conviction
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. and sentence in October, 1952, each of the Justices

has given most painstaking consideration -to this

_+case.” Rogenberg v. United States, supra, 346 U.S.
" at 293.

In denying Sobell’s last two motions Judge Kaufman con-
cluded with justification:

“Tt is difficult to find a case in the annals of American
jurisprudence, or indeed in the judicial annals of any
other country, where the defendants” convictions and
contentions have received the attention of so many
judges at so many levels of a judicial system ® ® °.”
United States v. Sobell, 142 F. Supp. 515, 519 (S.D.
- N.Y. 1956).

ARGUMENT
POINT 1

Appellant’s Sentence Was Properly Imposed under
the Wartime Penalty Provision of the Espionage Act
and May Not Be Vacated or Reduced under Section
2255 or Rule 35 on the Basis of Alleged Error in the
Charge to the Jury Which Was Neither Objected to at
Trial nor Raised on Appeal.

Appellant was convicted of a conspiracy to violate Sec-
tion 32(a) of Title 50, United States Code (1946 ed.),
which carries a peacetime penalty of imprisonment for not
more than twenty years, but provides that:

¢ ¢ ¢ whoever shall violate the provisions of this sub-

«  section in time of war shall be punished by death or by
imprisonment for not more than thirty years ® ® *.”

The punishment for such conspiracy is the same as that

i

<
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ed.).*

Appellant contends that the Trial Court improperly
failed to charge the jury on the question whether he joined
the conspiracy “in time of war” and urges this alleged
error as grounds for relief under both Section 2255, Title
28, United States Code and Rule 35, Federal Rules of Crim-
inal Procedure. This argument is based upon the premise
that time of war ceased with the end of “actual hostilities,”
Appellant’s Brief, p. 62, presumably some time in 1945,
«d., pp. 24, 63, although appellant nowhere in his brief
defines “actual hostilities.”** As will be shown below, this
premise is false and the wartime penalty provisions of Sec-
tion 32 remained applicable until the war with Japan was
terminated by Presidential proclamation on April 28, 1952.
Moreover Rule 35 is completely inapplicable and the prin-
ciples governing collateral attack apply at the threshold to
preclude relief under Section 2255. :

" A. Alleged Omissions in the Charge to the Jury on the

. Question of Time of War Do Not Constitute Grounds
" for Relief under 8ection 2255.

No factual issue with respect to the time of appellant’s
participation in the conspiracy was raised at the trial; no
instruction was requested, nor was any objection made to
the charge on this point. The issue now being urged ten
years later is a matter which should have been raised, if

“ % In 1948, Sections 32 and 34 of Title 50 were repealed and
orresponding provisions were consolidated in Section 794 of
Title .18, United States Code. 62 Stat. 683, 737 (1948). The
Reviser’s Note indicates that no substantive changes were mads
at that time. 18 U.8.C.A. §794, p. 29.

*® 'Ag noted above, the end of World War IT hostilities was not
declared by the President until December 31, 1946. See:footnote
at p. 7, supra.

provided for the substantive offense. 50 U.8.C. § 34 (19£

i
2
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at all, on appeal. Clearly there was no deterrent to ap-
peal, for the charge, like other aspects of the conduct of the
trial, was a matter of record; in fact, the charge was
attacked on appeal in several other respects. United
States v. Rosenberg, 195 F. 2d 583, 597, 600-01 (2d Cir.
1952). Thus, appellant is met at the outset with well-
settled principles governing collateral attack which pre-
clude relief in such circumstances.

In Kyle v. United States, 266 F. 2d 670 (2d Cir.), cert.
denied, 358 U.S. 937 (1959), suppression of evidence by the
Government was alleged as the basis for a motion under
Section 2255. This Court assumed that the allegation was
true but affirmed the denial of the motion, stating:

“The appellant knew or had ready at hand the

means of knowing as much about the missing letters as
he knows now. ®* * * He had the opportunity to raise
this point both at the trial and on appeal. * * ©

The appellant claims that because he is raising the
constitutional issue for the first time, he may utilize
§2255. But the remedy afforded by §2255 is not a sub-
stitute for appeal, ‘to correct errors committed in the
course of the trial, even though such errors relate to
‘constitutional rights.’ United States v. Walker, 2 Cir.
1952, 197 F. 2d 287, 288; United States v. Rosenberg,
supra. The section ‘may not be used to retry the case
or to raise questions which might have been raised on
appeal.’” 266 F. 2d at 672.*

* This Court reversed the denial of a subsequent motion rela-
tive to the same evidence. Kyle v. United States, 297 F.2d -507
(2d Cir. 1961). There, however, the allegation was that the evi-
dence which the Government had represented at trial to be un-

available was actually discovered long after trial in Government

files. Thus, the grounds presented were truly appropriate for
collateral relief, s.e., the subsequent discovery of new -evidence
which raised serious questions as to the fairness of the trial itself.
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The same principles were applied by this Court in nﬂilL
ing the denial of the first Section 2255 motion by Sobell
and the Rosenbergs. United States v. Rosenberg, 200 F. 2d
666, 668 (2d Cir. 1952), cert. denied, 345 U.8. 965 (1953).

It is fundamental that collateral relief is not available
for the correction of most trial errors. The error must
be of such magnitude as to result “in a complete mis-
carriage of justice ®* ®* * [or] an omission inconsistent
with the rudimentary demands of fair procedure.” Hill v.
United States, 368 U.S. 424, 428 (1962). See also Sunal v.
Large, 332 U.S. 174 (1947). The rule was phrased by this
Court in United States v. Angelet, 255 F. 2d 383, 384 (2d
Cir. 1938), as follows:

“A motion under § 2255 cannot ordinarily be used in
lieu of an appeal to correct errors committed in the
course of a trial. * * * It will lie only if the trial
court’s error was jurisdictional or deprived the defend-
ant of constitutional rights under ‘exceptional circum-
stunces’ which may justify a relaxation of the general

" rule. ® * * Only where there has been a deprivation of

, ' rights so fundamental as to amount to a denial of a

' fair trial can the conviction and sentence be set aside
‘under § 2255.” (Emphasis added.)

See also Howell v. United States, 172 F, 24 213, 215 (4th
Cir.), cert. denied, 337 U.S. 906 (1949).

" ‘The alleged error in this case hardly partakes of the
“exceptional circumstances” required for collateral attack.
Indeed, even on direct appeal, an alleged error in the
charge to the jury will not ordinarily be considered where,
as here, no request was made, and no exception was taken
to the charge pointing the error out to the trial court at a
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time when it could have been corrected. Rule 30, Federal
Rules of Criminal Procedure. Judicial objections to rais-
ing, on direct appeal alleged errors in the charge not ex-
cepted to at trial apply, a fortiori, when such objections
are raised for the first time on collateral attack.

Kenion v. Gill, 155 F.2d 176 (D.C. Cir. 1946), involved a
collateral attack on a conviction for second degree murder,
where the charge to the jury “was short and omitted many
refinements in definition and instructions which are cus-
tomary in the federal courts in capital cases,” including
a failure to define reasonable doubt. 155 F.2d at 178-79.
Petitioner glso alleged that the trial court failed to.define
clearly the various degrees of homicide and failed to ex-
plain their essential elements. In affirming the denial of a
writ of habeas corpus, the Court applied the following
test:

_ “[T]he question presented upon petition for habeas
corpus is not whether the charge was erroneous in its

" inadequacy; the question is whether the inadequacy
amounted to denial of due process and therefore
ousted the court of jurisdiction to enter judgment,
and also whether the errors were open to review upon
‘appeal.” 155 F.2d at 179.

The Court noted that the defendant relied entirely at trial
on the defense of self defense and inferred that for stra-
tegic reasons the defense was apparently satisfied with the
charge on lesser included offenses. No request for further
instructions had been made, no exception had been taken
to the charge, and no appeal had been taken. 155 F.2d at
179.. The Court concluded that although it did not ap-
prove the charge, 155 F.2d at 180, “we are not called upon
to decide whether we would have affirmied or reversed if
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an appeal had been taken.” 155 F.2d at 179. ALJd,-
United States v. Jonikas, 197 F.2d 675, 678-79 (7th Cir.),
cert. denied, 344 U.S. 877 (1952); United States ex rel
Lugcomb v. New York, 153 F. Supp. 1 (8.D.N.Y. 1957);
cf. United States v. Angelet, 255 F.2d 383, 384-85 (2d Cir.
1958).

Appeliant attempts to overcome these limitatiens on
collateral attack by seeking to raise the alleged error in
the charge to the level of a denial of due process and of
the right to trial by jury. Appellant’s Brief, pp. 47-52,
59-64. But no case is cited by appellant, and none has
been found by the Government, where the requirements of
Section 2235 have been met by alleging error in a portion
of a charge to the jury relating only to aggravated cir-
cumstances of the crime charged that affect the maximum
sentence. *

To the contrary, the limitations on Section 2255 relief
have been held to preclude such an attack. In Banks v.
United States, 287 F.2d 374 (7th Cir.), cert. denied, 366
U.S. 939 (1961), the defendant was charged in a one count
indictment with robbing a post office clerk and, in the
course of eommitting the robbery, putting the clerk’s life
in jeopardy by use of a dangerous weapon,** in violation
of Section 2114, Title 18, United States Code. The jury
returned a general verdict of guilty and the Trial Judge

* In Jordan v. United States, 233 F.2d 362 (D.C. Cir.), rev’d
on other grounds, 352 U.S. 904 (1956), relied on by appellant,
the sentence was vacated as in excess of the maximum authorized
by law. There, however, the trial court had based the sentence on
‘8n agyravating circumstance not even charged in the indictment.

** The indictment is reproduced in part in an earlier opinion,

Banks v. United States, 239 F.2d 409 (Tth Cir.), cert. denied, 353
U.8. 960 (1957).
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sentenced the defendant to twenty-five years’ imprison-
ment, a sentence permitted only for the aggravated of-
fense. The defendant sought to correct his sentence on
the grounds that the Trial Judge failed to charge the jury
as to the meaning of “jeopardy,” and to submit a special
interrogatory (not requested) to the jury on whether the
defendant was guilty of the aggravated circumstance. The
Court of Appeals affirmed the denial of the motion without
discussing -its merits, concluding: .

“An attack on allegedly defective instructions is prop-
erly raised on appeal and not by a motion under
Section, 2255. ®* ® * Petitioner was granted leave in
1953 to file his appeal out of time, but at his request
the appeal was dismissed . He cannot now assert such
errors in the instant proceeding.” 287 F.2d at 375.

See also United Siates v. Stevens, 260 F.2d 549 (3d Cir.
1958).

In Williams v. United States, 238 F.2d 215 (5th Cir.
1956), cert. demied, 352 U.S. 1024 (1957), the defendant
was charged in a one count indictment with a conspiracy
to violate seven enumerated provisions of the liquor laws,
six of which were felonies, while the seventh was a mis-
demeanor. The Trial Judge charged the jury that they
could find a conspiracy to violate any one of the seven
provisions. No requests to charge were made and no
objection was made to the Court’s charge, The jury re-
tarned a general verdict of guilty and the defendant was

thereafter sentenced to three years’ imprisonment. 238

F.2d at 217-18.

The defendant attacked the sentence on direct appeal,

arguing that since the indictment inclnded both felonies

s
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and a misdemeanor, and the jury’s general verdict did nh’
specify which objects of the conspiracy had been proved,
he should be sentenced under the most lenient alternative.
The Court of Appeals held the defendant was precluded
from raising the matter, pointing out that he could have
objected to the form of indictment before trial, or re-
quested a special verdict or a verdict indicating the degree
of the offense, or objected to the charge, or asked for
clarification after the general verdict was returned. 238
F.2d at 218-19. The Court stressed that:

“e ¢ ¢ it was only after the jury's verdict had been
recorded and the jury discharged that the court’s
attention was called to the possible jeopardy to
accused of letting the case go to the jury in the man-
ner it did.” 238 F.2d at 219. .

In the instant case all of the actions open to the de-
fendant in Williams were open to Sobell, and none of them
were taken at trial. The defendant in Williams was prop-
erly foreclosed from raising alleged error in the charge on
direct appeal. A fortiori, Sobell is precluded from raising
the error alleged here as grounds for collateral attack.

A similar situation was presented in Herzog v. United
States, 235 F.2d 664 (9th Cir.), cert. denied, 352 U.S. 844
(1956). - The charge was income tax evasion and the de;
fendant asserted that the Trial Judge’s charge on wilful-

. ness was erroneous, under another decision in the same

Circuit. No objection had been made below, and the
issne in the case was not one of wilfulness but “squarely
onie of credibility—whether the accused did or did not
receive ‘side’ money through his sales to used car dealers.”
235 .24 at 668.
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- The Court affirmed the conviction on appeal holding:

“In determining whether the giving or the failure
to give an instruction warrants a reversal, the courts
are not to consider the instruction in isolation. They
are obliged to examine the charge as a whole in light
of the factual situation disclosed by the record. Such

is the course followed even in the normal criminal -

case, where the accused has preserved his right of
review by timely and appropriate objection on the
trial.” 235 F.2d at 667.

Since “the issue was squarely one of credibility”, the
Court said: '

“Thus in respeet of this major issue the instruction
on wilfulness was at worst purely innocuoums.” 235
F.2d at 668.*

The resnlts in Williams and H erzog apply here, and are
consistent with the finding of this Court in an analogous
situation in United States v. Galgano, 281 ¥.2d 908 (2d
Cir. 1960), cert. denied, 366 U.S. 960, 967 (1961). There
the defendants ocollaterally attacked an indictment as
duplicitous on the ground that two statutes were cited
as those violated and the punishment imposed was per-
missible only under ome. In denying relief this Court
discussed a District Court case which reached a contrary
result based upon the differences in maximum sentences,
and observed:

“The prior cases offer no support for this distinetion
and we think it peculiarly inapposite where no defense
- has been offered that would rationally permit a ver_(iict

- % Herzog has been followed with approval in this’ Cirenit’
United States v. Simmons, 281 F.2d 354 (2d Cir. 1959).

-, ] . eyt g
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of guilty under the statute which imposes thd&sser
penalty ® * ® but not under the statute which imposes
the greater penalty ® * *.” 281 F.2d at 911.

The strict rules pertaining to the availability of col-
lateral attack when the matters complained of relate to
the Court’s instructions to the jury, as well as the re-
quirements of Rule 30, are particularly compelling in this
case. Here all of the factors are present which in-
dividually or in combination required denial of relief in
the cases discussed above.

The indictment charged a conspirucy during a period
from 1944 to 1950, “the United States then and there
being at war,” yet no attack was made on the indictment
by appellant on the ground it alleged both peacetime and
wartime offenses, with differences in the applicable pen-
alty provision. The fact that the charge was one of
wsrtime conspiracy and that it was therefore a capital
case was stressed throughout the trial, from the selection
of jurors, through the substantial evidence that actual
hostilities were going on during a portion of the con-
epiracy as charged, to the summations of defense counsel

- which showed complete awarcness of the consequences of

the wartime factor. In his charge, the Trial Judge read to

"the jury the indictment which charged that the offense

was committed- in time of war and specifically charged
that the jury must find that the conspiracy existed during
the time period charged in the indictment.

The same witness, Elitcher, whom the Trial Judge
charged the jury they had to believe in order to convict

" Sobell, presented all of the testimony relating to Sobell’s

participation throughout the indictment period, except for

Sreubtin e Sohe i |




Sobell’s flight in 1950 which the Court specifically charged
could not itself justify a finding of guilt (R.2354-55). A
substantial part of Elitcher’s testimony against Sobell
related to the period prior to the end of World War II
hostilities as declared by the President on December 31,
1946.* The evidence of Sobell’s participation prior to
that time was as compelling as the evidence of his subse-

quent . acts, and it was highly improbable that the jury.

would believe one part of Elitcher’s testimony and not the
other. See United States v. Gillette, 189 F. 2d 449, 452
(2d Cir.), cert. denied, 342 U.S. 827 (1951).

Faced with this state of the evidence, Sobell did not
contend at trial that he may have joined the conspiracy
after the end of “time of war.” As in Herzog and Galgano,
no defense was presented which would have applied to
the wartime aspect of the comspiracy but not to the
period now alleged to have been in peacetime. Similarly,
defense counsel did not submit any request to charge re-
lated to the wartime element. Nor was there any objec-
tion to the charge or request for clarification of the jury’s
general verdict at the trial, when the Trial Judge could
have corrected any error which existed.

*.The statement at p. 24 of Appellant’s Brief that Elitcher’s
testimony regarding Sobell covered a period from early 1946 to
the Summer of 1948 is erroneous, as is obvious from the later
reference at p. 63 thereof to Elitcher’s conversations with Rosen-
berg and Sobell in June and September 1944, respectively. The
suggestion at pp. 63-64 that Rosenberg’s statement to Elitcher
that Sobell was among those supplying information was inad-
missible against Sobell is frivolous. It was clearly made in fur-
therancp of the conspiracy, i.e., to encourage Elitcher to Join it.
Cf. United States v. Rosenberg, supra, 195 F. 2d at 596. More.
over, wheq Sobell later in 1944 was told of the statement he did
not deny it but grew angry and said that Rosenberg should not
have revealed his name, thus permitting an inference that he
adopted. the statement as an admission. . .

37 i

Not only was no issue presented with respect ‘l“"the
wartime factor, but the strategy adopted by Sobell at
trial and the position taken by the defense on appeal was
flatly inconsistent with the present contention that a divi-
sion of time must be made with respect to Sobell’s partic-
ipation. The thrust of the argument to the jury by
Sobell’s attorney was that Elitcher was the only witness
whose testimony implicated Sobell in the conspiracy, that
his testimony was not true and that Sobell was not a
member of the conspiracy at any time (R. 2239-65). All
counsel, including Sobell's, stressed in their summations
the dire consequences in terms of penalty which resulted
from the fact that this was a wartime conspiracy. In sum-
mation and on appeal, United States v. Rosenberg, supra,
195 F. 2d at 604, counsel for the Rosenbergs stressed that
at the most they had, out of idealistic motives, given in-
formation to the Soviet Union when it was our wartime
ally. >

In view- of these circumstances, the fact that the Trial
Judge did not submit the question of the time of Sobell’s

", participation to the jury in more detail can hardly be

1' -

said to have deprived appellant of a fair trial.

. The lack of merit in appellant’s present contention is.

also revealed by a finding of this Court on his direct
appeal. Sobell there argued that the Trial Judge shounld

‘have charged the jury that they could find that two
‘conspiracics existed, one for the purpose of transmitting

. atomic secrets in which the Rosenbergs, but not Sobell,

participated, and another for the purpose of transmitting
non-atomic secrets, of which Sobell was a member. This
Court, Judge Frank dissenting, found that there was one
conspiracy with “a single unified purpose,” and held that




e s e s s

e

38

it was not error to have omitted a charge on the issue of
two conspiracies. United States v. Rosenberg, supra,
195 F. 2d at 600-02.

Sobell now argues, ten years later, that the questioxlx
when he joined the conspiracy was a ‘“vital element of
the offense” and a “crucial question of fact” which should
have been elaborated in the charge to the jury. Appel-
lant’s Brief, p. 63. But the Trial Judge might also have
charged on conspiracies for atomic and non-atomic scerets,
as Sobell argued on appeal; or a conspiracy involving the
Rosenbergs and Greenglass and a separate conspiracy
involving Elitcher and Sobell. However, the court is
under no duty to conjure up all possible variations and
charge the jury with respect to any or all of them unless
an issue was created, either factually or legally, and
unless the defense requested such a charge in accord with
its theory of the case. As shown above, there was no
basis either in the evideuce or in the legal theories ad-
vanced at the trial in this case for a charge as to a pos-
sible peacetime conspiracy.

Sobell first belatedly advanced his present contention
in connection with a motion to reduce sentence in Jan-
uary, 1953. See pp. 22-23, supra. In effect, he urges that
his sentence be set aside so that a strategy which was
obviously rejected at the trial and of which at least ono
of his. attorneys has been aware since 1953 may now be
employed. ' This he may not do:

“[1t is] of the esscnce of orderly trials that the right
. to counsel accorded to defendants by the constitu-
" tion be not regarded, as the argument here would
seem to regard it, as a mere one way street such that,

c/"'
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if the strategy and tactics of his tﬁa\&ounsel, in
determining mnot to raise constitutional questions,
prove unsuccessful, defendant ®* * ®* may many years
later set it aside in order that, on another trial with
another counsel, an other course raising these ques-
tions may be taken, and so on ad infinitum.” Bowen
v. United States, 192 F. 2d 515, 517 (5th Cir. 1951),
cert. denied, 343 U.S. M43 (1952).

In affirming the denial of another of appellant’s motions,
a post-trial motion in arrest of judgment, this Court
noted that Sobell had in his possession at the time of trial
all of the information on which he based the motion. The

-Court’s conclusion is applicable here:

“He preferred to take his chances on the verdiet,
withholding his trump card until the trial was over.
The Federal Rules of Criminal Procedure allow no
such tactic.” United States v. Rosenberg, supra, 195
F. 2d at 603.

B. Rule 35 Is Not Available to Correct the Sentencs,
Which Was Olearly Authorized by the Statute.

Alternatively, appellant urges error in the Trial Judge’s
charge as ground for correction of sentence under Rule 35;
Federal Rules of Criminal Procedure. However, since an
omission in the charge is at most an error in the conduct
of the trial, and is not an error appearing on the face of
the judgment of conviction and sentence, it is not ground
for relief under Rule 35.

The Supreme Court has stated with respect to Rule 35:

“Sentences subject to correction under that rule are
those that the judgment of conviction did not auth-




40

‘orize.” United States v. Morgan, 346 U.S. 502, 506 °
(1954).

“The errors of law which were thus subject to exami-
_nation were only those disclosed by the record, and as
the record was so drawn up that it did not show
errors in the reception or rejection of evidence, or’
misdirections by the judge, the remedy applied ‘only
to that very small number of legal questions’ which
concerned ‘the regularity -of the proceedings them-
selves.’ * * *” United States v. Mayer, 235 U.S. 55,
68 (1914).

See also United States v. Bradford, 194 F. 2d 197, 200-01
(2d Cir.), cert. denied, 343 U.S. 979 (1952).

~ Appellant attemnpts to bring this case within Heflin v.
United States, 358 U.S. 415 (1959) and Prince v. United

States, 352 U.S. 322 (1957), apparently on the ground that

statutory interpretation is involved. Appellant’s Brief,

pp. 70-71. But both of those cases involved imposition of

consecutive sentences for the same conduct, an error

apparent on the face of the judgment.

The Supreme Court, in Hill v. United States, 368 U.S.
424 (1962), made it abundantly clear that Heflin and
Prince do not allow the correction under Rule 35 of
alleged errors appearing only in the trial record. In Hill;
the Court refused to consider under Rule 35 an allegation
that the defendant had not been accorded the right of
allocution prior to sentencing in violation of Rule 32(a).
The Court held:

“It is suggested that although the petitioner denomi-
nated his motion as one brought under 28 U.S.C.
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§2255, we may consider it as a motion to corglpt an
illegal sentence under Rule 35 of the Federal Rules
of Criminal Procedure. This is correct. Heflin v.
United States, 358 U.S. 415, 418, 422. But, as the
Rule’s language and history make clear, the narrow
function of Rule 35 is to permit correction at any
time of an illegal sentence, not to re-examine errors
‘occurring at the trial or other proceedings prior to
the imposition of sentence. The sentence in this case
was not illegal. The punishment meted out was not in
excess of that prescribed by the relevant statutes,
multiple terms were not imposed for the same offense,
nor were the terms of the sentence itself legally or
constitutionally invalid in any other respect.” 368
U.S. at 430.
[ ] [ ] L L]

“In that case [Heflin] Rule 35 was invoked in a situa-
tion where we unanimously recognized that the only
issue was whether ‘the sentence imposed was illegal
on its face’ 358 U.S. at 418 (Court opinion), 422
(concurring opinion).” 368 U.S. at 430, n. 9. )

That Rule 35 is not a proper method for attacking an

.alleged error in the charge is also the holding in Green v.

United States, 274 F. 2d 59 (1st Cir. 1960), aff’d, 365 U.S.
301 (1961). There the defendant had been sentenced to
maximum sentences on each of three counts of an indict-

" ment charging bank robbery, the sentences to run con-

currently. Two of the sentences were for twenty years’
imprisonment and that on the third count was for twenty-

‘five years. Defendant did not appeal, but seven years

after conviction he moved under Rule 35 to vacate the
twenty-five year sentence because of alleged error in the
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charge. The Court of Appeals for the First Circuit af-
firmed a denial of this and other branches of the motion,
stating:

“Rule 35 is for the correction of illegal sentences,
‘those that the judgment of conviction did not auth- °
orize, United States v. Morgan, * * * not for the’

correction of improper convictions. ®* ®* ®* Any errors
committed in the charge ®* ® ® were reviewable on
appeal.” 274 F. 2d at 60-61,

The Supreme Court, in affirming, disposed of this aspect
of the motion as follows:

. “Petitioner further complains of an improper charge
to the jury on Count 3. Rule 35 does not encompass
all claims that could be made by direct appeal attack-

ing the conviction, but rather is limited to challenges"

that involve the legality of the sentence itself.” 365
. U.S. at 306, n. 3.

Here, the indictment charges a wartime conspiracy.
There was ample evidence to justify the verdict of guilty
on that charge, and the sentence imposed was clearly

within the limits anthorized by the statute. United States .

v. Rosenberg, supra, 195 F. 2d at 603. As in Hill and
Green, appellant’s motion under Rule 35 sceks to re-
examine alleged errors in the trial, and was properly
denied.
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C. Sentence Was Properly Imposed under the Wme
Penalty Provision. ’

Agsuming that appellant is not barred from seeking
relief, the Government submits that his contention is
without merit and that sentence was properly imposed
for a wartime violation.

The jury returned a verdict of “guilty as charged”
against appellant (R. 2389). The indictment charged a
wartime conspiracy commencing well before the end of
World War IT hostilities, and the testimony was ample to
support a finding that Sobell joined the conspiracy before
that time. In fact, the evidence is not reasonably suscep-
tible to the inference that Sobell joined the conspiracy
after the end of hostilities, for the testimony of Elitcher
as to Sobell’s pre-1946 acts was as compelling as that
relating to his subsequent acts. See pp. 10-14, supra. The
jury’s verdict plainly signifies that it sustained the war-
time element of the charge, as well as all the other
averments of the indictment. Williams v, United States,

. 1upra; St. Clair v. United States, 154 U.S. 134 (18%4);

Huff v. United States, 192 F. 2d 911 (5th Cir. 1951), cert.

_denied, 342 U.S. 946 (1952).

In Williams v. United States, supra, where defendant
was charged in one count with conspiring to commit seven
different violations, there was evidence from which the
jury could have found him guilty of a conspiracy to com-
mit each of the seven. But he argued that under its

" . general verdict of guilty, the jury might have found him

guilty only of the misdemeanor conspiracy for which a

.lesser penalty was authorized, and that the Court could

not state with certainty that the jury actually found him
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guilty of any of the felony conspiracies for which a five
year sentence was permissible. The Court rejected this
argument, and, in words applicable to the instant case,

" held:

“The sentence was a valid sentence on a verdict of
guilty of felony conspiracy. The verdict must be read
as guilty ‘as charged in the indictment, * ®* * and

here the indictment, even if perhaps technically defeec-

tive, charged a felony * * *. The rule appears to be
that if a verdict is patently ambiguous some rules of
construction may be applied to it, principal among
which is the rule of guilty of the highest degree of the
trime charged, Craemer v. Washington, 168 U. S. 124
¢oe» 238 F. 2d at 220,

Similarly in this case, the jury’s general verdict of
guilty must be read as guilty as charged in the indictment,
and as aunthorizing a sentence under the wartime penalty
provision.

Appellant contends that “time of war” should have been
defined in detail by the Court. But the wartime provision
is located in Section 32, following the definition of the
erime and the elements thereof, as a proviso relating only
to sentencing. On its face, therefore, it appears to be a
factor for the Court to determine for the purpose of im-
posing sentence. Appellant cites no persuasive authority
in support of the construction that “time of war” is an
essential element of the crime, which must be explained
to and found by the jury. He relies exclusively upon
Stilson v. United States, 250 U.S. 583 (1919), and Schaefer
v. United States, 251 U. S. 466 (1920), Appellant’s Brief,
PPp. 4546. But each of those cases involved statutes which

.
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I
differ significantly from Section 32, in that “time of T}lﬁ”
is clearly expressed as an integral element of the crilne
prerequisite to a finding of guilt.*

In addition, whether an integral element of the offense
or a matter relating only to sentencing, it seems clear
that “time of war” is a concept which may be determined
from general information. This becomes apparent from
the opinion in Stilson, when the charge on the question
of “time of war,” quoted in part by appellant, see Appel-
lant’s Brief, p. 46, is examined in full. The Trial Court
there charged:

“The next question for you o determine is the pres-
‘ence of essential elements. One of them is, for in-
stance, that the United States is at war. * * ¢

“Whenever you are asked as a jury to pass upon
anything which is a matter within common knowl-
edge, common information, things which people
ordinarily know, which are generally and practically
universally known, when you are passing upon such
questions, you have the right to call upon your gen.
eral knowledge and information. You must deter-
. mine, for instance, the question of whether or not we
.are at war, because unless we are, this indictment
goes for nothing. You may determine that from your

. l; The statutes in Stilson and Schaefer provide, respectively, as
oliows :
‘4@ @ ¢ ghoever, when the United States is at war, shall wil-
fully cause or attempt to cause insubordination ® ® ® shall be
. punished ® ® ®.”’ Stilson v. Unsted States, supra, 250 U. 8. at
" 584.
' ‘““Whoever, when the United States is at war, shall wilfully
make or convey false reports ® ® ® ghall be punished ® ® ®.*’
S8chaefer v. United States, supra, 251 U. S. at 476-77.
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general information, this is something of which, in
the phrase of the law, the law takes judicial notice.”
Stilson v. United States, supra, 250 U.S. at 587.

The issue was whether the question of wartime should
have been left to the jury’s general information. In sus-
taining that charge, the Supreme Court simply states:

“Certainly no prejudice could arise from an instruc-

tion that the jury might be supposed to know the
fact that the country was at war.” Id. at 588.

The charge in Schaefer was similar to that in Stilson
and, was also approved in this respect by the Supreme
Court. Schaefer v. United States, supra, 251 U.S. at
472-73.

Moreover, in a number of cases decided after Stilson

~ involving the concept of “time of war” in penal statutes,

the courts have properly treated the concept as a legal
question. In these cases statutes applicable only in
wartime were applied to events which took place well
after World War I hostilities had ended. See, e.g., United
States v. Steene, 263 Fed. 130 (N.D.N.Y. 1920), rev'd
on other grounds, 255 U.S. 580 (1921); Carney v. United
States, 283 Fed. 398 (8th Cir. 1922); Sichofsky v. United
States, 277 Fed. 762 (9th Cir. 1922).

Certainly, a detailed charge was not needed in this case
for the jury to have found from their general knowledge
that the conspiracy existed during a state of war. 'The
indictment, which was read to the jurors as part of the
charge and sent into the jury room, charged thht it did.
There was considerable evidence at trial that armed com:
bat was going on during a portion of the period of the

'

R
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conspiracy. And defense counsel repeatedly stressed A
wartime alliance with the Soviet Union and the factor
of capital punishment. No juror serving in the Southern
District of New York in 1951 needed to be told by a

Judge that the United States was at war during this

period.

If Sobell wanted a specific jury finding as to whether
he was a participant during actunal hostilities, he should
have made some effort to seek clarification of the verdict.
Williams v. United States, supra.

D. A 8tate of War Existed as a Matter of Law During the
Entire Period of the Conspiracy Charged in the Indict-
ment.

Appellant’s entire argument is based upon the as-
sertion that “in time of war” means a period of actual
hostilities. However, the relevant statutory materials

- and judicial authorities establish that, for the purpose of

the penalty provisions of Section 32 and similar statutes,
‘“time of war” existed until formal termination of World
War II by Presidential proclamation of the termination
of the state of war with Japan on April 28, 1952. See
Proclamation No. 2974, 66 Stat. c31 (1952).

Appellant does not cite a single anthority for the propo-
sition that time of war as used in the statate is limited to
“actual hostilities”, nor does he anywhere define “actual
hostilities.” Rather, appellant relies upon negative asser-
tions that the “entire question of when a state of war
exists * ®* * has long troubled the courts, the Congress
and leading experts in the field,” Appellant’s Brief, p. 47,
and is “confusing,” id., at p. 49, in an effort to invoke the
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doctrine of lenity in the construction of ambiguous crimi-
‘nal statutes.* None of the authorities cited by appellant
supports these assertions.

In the very article from which appellant quotes an in-
troductory statement, Appellant’s Brief, p. 48, Profes-
sor Manley O. Hudson concludes as to the category of
‘legislation within which Section 32(a) falls:

“It would not seem improper ® ® ® to set March 3, 1921
[the effective date of a joint congressional resolution
which, well after the cessation of hostilities, termi-
nated wartime legislation after World War 1], as the
date of the end of the war for the purpose of apply-
ing much of America’s war-time legislation ® * *»
Hudson, The Duration of the War Between the United
States and Germany, 39 Harv. L. Rev. 1020, 1045
(1926).

Similarly, the statement by Congressman Latham dur-

ing 1954 debates on the Espionage Act does not support

appellant’s position. Congress was considering the un-
precedented situation presented by the Korean emergency
and the “cold war,” where no well-defined traditional state
of war existed, rather than the termination of a formal
state of war such as World War IL.

*Appellant also refers to an incidental remark of the TPrial
Judge at _the time of sentencing to the effect that the existence
of 8 maximum twenty-year penalty for the offense of espionage
in peacetime ‘‘most likely means’’ that the maximum punishment
which could be imposed for espionage in 1951 would be twenty
years. Appellant’s Brief, pp. 21, 48. In view of the fact that
evidence of the conspiracy in large part related to the period of
actual hostilities—1944-1946—and that the position of the defense
was that no conspiracy existed, not that one existed only after
1946, the question of at precisely what date the state of war ended
was not raised at trial. . ‘
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Appellant relies heavily upon Lee v. Madigan, 338 U8,
228 (1959). Appellant’s Brief, pp. 48, 64-66. However, that
case rests upon special considerations which are totally
inapplicable to the instant case.

The question before the Supreme Court in Lee v. Madi-
gan was a narrow one—whether a military court-martial

had jurisdiction to try a charge of conspiracy to commit a

murder which occurred in California on June 10, 1949, in
view of a proviso in Article of War 92, 10 U.8.C. §1564
(1946 ed., Supp. IV), that prohibited a military trial of
any such charge if committed within the United States
“in time of peace”. The holding of the Court was that

.June 10, 1949, the date of the alleged crime, “was ‘in time

of peace’ as those words were used in Article 92”. 358
U.S. at 236. In so holding, the majority stated that terms
such as “state of war” and “in time of peace” must be

‘subjected to a “particularized and discriminating analysis”

and “must be construed in light of the precise facts of

each case and the impact of the particular statute in-

volved”. 358 U.S. at 230-31.

‘The analysis suggested by Lee v. Madigan is made
herein, see pp. 52-59, infra, and amply supports the con-

" tention that “time of war” in the Espionage Act extends

until formal conclusion of peace. Nor is Lee v. Madigan
inconsistent with this result. The subject of the statute
there was the jurisdiction of military tribunals to try non-
military offenses—a matter which has always been held
to be related to the time of actual hostilities rather than
a formal state of war. See Appellant’s Brief, p. 65, foot-
note. Moreover, as the majority opinion observed, the

~ purpose of the proviso before the Supreme Court was to
~ limit the jurisdiction of military tribunals and preserve
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the right of trial by jury for individual citizens. This
purpose, a8 well as the Court’s traditional reluctance to
grant to military tribunals authority to try nonmiltiary
offenses, required a broad definition of “in time of peace.”

. See 358 U.S. at 232-35.

These considerations do not apply to the Espionage Act,

whose major concern, like that of the other statutes cited
at pp. 52-59, infra, is protection of the public interest not
only during the time of actual eombat but also in the
aftermath of hostilities, when, as the proof in this case
demonstrates, critical problems of security continue to
exisf. This is a category of statutes which the majority
in Lee v. Madigan recognizes as distinet from the statute
considered there. 358 U.S. at 231-32.

Finally, appellant invokes the rule of.lenity in the con-
struction of ambiguous criminal statutes, stated in Bell v.
United States, 349 U.8. 81 (1955) and related cases. Ap-
pellant’s Brief, pp. 67, 70. But in all of the cases cited
by appellant which apply the rule,* Heflin v. United
States, 358 U.S. 415 (1959), Ladner v. United States, 358
U.S. 169 (1958), Prince v. United States, 352 U.S. 322
(1957) and Bell v. United States, 349 U.S. 81 (1955), the
statotes being construed were ambiguous,** legislative

history either was found inadequate to resolve the am-

* Three of the cases cited by appellant, Callanan v. United
States, 364 U.S. 587 (1961), United States v. Bramblett, 348 U.S.
6§03 (1955), and Kordel v. United States, 335 U.S. 345 (1948),
only advert to the doctrine of lenity and hold precisely contrary
to él_}e position urged by appellant in this case. Appellant’s Brief,
p. 67. '

** Indeed in Prince and Bell there was a conflict between the
Courts of Appeals as to the proper constructions of the statates
considered. See Prince v. United States, suprs, 352 U.S. at 324-
25; Bell v. United States, supra, 349 U.S. at 82. .
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biguity,* or was found to support the Court’s con*-uc-
tion,** and the imposition of multiple penalties’ for
separate aspects of the same criminal act was involved.
See discussion in Callanan v. United States, 364 U.S. 587,
at 596-97 (1961). Thus, a construction favorable to the
Government would have required the Supreme Court to
find, in the face of ambiguous statutory language and
either inadequate or flatly contrary legislative history, an
unusually harsh intention on the part of Congress.

As indicated by the majority opinion in Callanan v.
United States, supra, the principle of lenity has extremely
limited application: .

“e® ® ¢ that ‘rule’, as is true of any guide to statu-
tory construction, only serves as an aid for resolving
an ambiguity; it is not to be used to beget one. * * ¢
The rule comes into operation at the end of the pro-

" cess of construing what Congress has expressed, not
at the beginning as an overriding consideration of
being lenient to wrongdoers. That is not the function
of the judiciary.” 364 U.S. at 596.

The rule of lenity does not apply here, for there is

' neither ambiguity, inadequacy of legislative history, nor

the unique problem common to the four cases cited by

appellant. See id. at 597.

Contrary to' appellant’s unsﬁpported assertions that the
term “in time of war” relates to a period of actual hostili-
‘ties, the use of the term in congressional debates on the

. original Espionage Act and subsequent interpretations by

"% Ladner v. United States, supra, 358 U.B. at 174.75, 177;
Prince v. United States, supra, 352 U.S. at 327-28; Bell v. United
‘States, supra, 349 U.8. at 83-84.

** See Heflin v. United States, supra, 358 U.8, at 419-20.
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Congress and the courts of that and similar statutes indi-
cates that “in time of war,” as used in Section 32(a), was
intended to extend unmtil formal conclusion of peace by
treaty or declaration.

Section 32 was enacted on June 15, 1917, as part of an

omnibus wartime bill, H.R. 291. During the congressional -

debates in 1917, several leading members of both the
Senate and House of Representatives indicated their un-
derstanding that limiting phrases such as “in time of war”
used throughout H.R. 291 would cover the entire period
from commencement of the war to formal conclusion of
peace by treaty and declaration.

For example, the manager of the omnibus wartime bill
in the House stated in debate on a proposed wartime cen-
sorship provision that the war between Germany and the
United States would last until a formal peace treaty.*®

* The censorship provision was appli i i '
. n : plicable in wartime but onl
léo the President also proclaimed the existence of an emerge‘::-){
ngressman Webb opposed & proposed deletion of the procla-
!;;:zg’ r:gu;rteaz?e:t xmdl ;xb}:lmnecll that if that requirement. were
e ute woul applicable th i
the war, even after a truce: PP © throughout the period of

‘‘Mr. TowNER, - ® ® ® Certainly ® ® ® g emergeney i
3 . . . K3 c ls a
temporary passing thing, and it is not intended tl:g: thyis bill
should operate only in such phase, but it should certainly
operate during the existence of this war.

“Mr. Wesp. ® ® o It may not be necessa i»
. 03 to h
proclamation during the entire existence of tl:{ war,a:;l;hil:
im emergency. You might have a cessation of hostilities and
ifite ad(;:nle?e: bar:. wY:)}lll nll;ghtdhave a truce. That was the
ving i e President 1
that an emerponny i ent to make a proclamation

‘“‘Mr. Townee. I grant you that, but the conditi
. ::;uld pot exist between the United Statezoﬁuld °3em:;
n.
“Mr. Wesn. Yes, it would. A war will exist between the
United States and Germany until there is a treaty ofee:eat;f

strictly and technicall ing.”
. (1917). y speaking.’’ 55 Comg. Rec. 1598
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A major amendment adopted by the Senate would 'Ave
terminated the applicability of the entire omnibus wartime
bill, including the Espionage Act, “Whenever the present
war shall cease by the conclusion of peace between the
United States and its enemies in the present war, [and]
the President shall so declare by a public proclamation
to that effect ® ® °” 55 Cong. Rec. 1942 (1917). The
amendment was deleted from the bill by House and Senate
conferees just prior to enactment. However, the ex-
planation of the deletion by the manager of the bill in
the Senate to the proponent of the amendment indicates
clearly that wherever individual provisions, such as Sec-
tion 32(a), were limited to wartime, that concept was
understood to have the meaning given to it by the pro-
posed amendment.*

* <My OveeMaN. I wish also to state that what is known as
the Reed amendment was stricken from the bill, but in rearrang-
ing the bill, as the Senator from Missouri will see, we made his
emergency measure apply to war time.

L L ] [ L

‘““Mr. REgp. ® ®* ®* An amendment which I offered to the entire

.bill limited the bill for the period of the war, and I was very

much in earnest about that amendment. The Senator from North
.Carolina [Mr. Overman] states that, in his opinion, the amend-

* ment has been made to apply to all parts of the bill where it

should apply, and as to other parts it has been so arranged that
there is no application ® * °,
*‘Mr. OvErMAN. ® ® * Half the chapters are neutrality chap-

. ters, and where anything applies of an emergency nature, if I

may call the Senator’s attention to page 5, we put in ‘when the
United States is at war.” We added that because we thought it
was in compliance with the Senator’s amendment. ® ® ® Take his
amendment, for example, on page 3, section 3, ‘Whoever, when
the United States is at war, shall wilfully make or eonvey false

reports or false statements.” Then, in section 6, ‘The President,

in time of war or in case of national emergency.’ ®* ® ® So I
think the Senator will see we have covered everything his amend-
ment really ought to cover. ® ® ® 1 think the Senator will find
that where that clause is not used the language ought to apply
in time of peace. ® ® ® Four or five of these chapters are nothing
but neutrality lawa. Iowever, in some matters we thought it
ought to be limited to the time of war, and we have done that
in carrying out the amendment of the Senator from Missouri.”

65 Cong. Rec. 3439 (1917).
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This original understanding has been repeatedly con-

firmed by congressional resolutions and debates follow-
ing World War I and World War II in which Congress
itself, well after cessation of hostilities but prior to
formal conclusion of peace, recognized that statutory
provisions applicable “in time of war,” including the
wartime penalty provision of Section 32(a), would con-
tinue to be effective, absent some formal action by Con-
gress or the President, until conclusion of a peace treaty.

Although the World War I Armistice was announced
by President Wilson on November 11, 1918, 56 Cong. Rec.
,11537, 11541 (1918), Congress recognized that many war-
time statutes continned in effect. Thus, in 1921, Cou-
gress resolved by joint resolution that “any Act of Con-
gress, or any provision of any such Aect, that by its terms

is in foree only during the existence of a state of war ® ® *

shall be construed and administered as if such was ® ® *
terminated on the date when this resolution becomes ef-
fective * * * [March 3, 1921).” 1t was this resolution,
and not the end of hostilities which terminated wartime
legislation. Ez parte Sichofsky, 273 Fed. 694 (S.D. Cal.
1921), aff’d sub nom. Sichofsky v. United States, 277
Fed. 762 (9th Cir. 1922).*

Again, after the surrender of Japanese forces in World
‘War II, congressional resolutions and debates indicate,
Congress’ understanding that statutes contingent upon
a state of war, including specifically the penalty provi-

* Statements made during the con, i i

; [ gressional debate on this
resolution re:ﬂect_ the view that, barring adoption of such resolu-
tion, leglglatwn, including the Espionage Act, contingent upon the
construction of terms such as ‘“in time of war’’ would continue

to be effective until conclusion of i
29182 (1990). of a peace treaty. §ee 60 Cong. Ree.

i
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!
sion in Section 32(a), continued in effect until formdLr—
mination of the war.*

Hostilities were declared at an end on December 31,
1946, but the Presidential proclamation expressly stated
that “a state of war still exists.” Proclamation No. 2714,
61 Stat. 1048 (1946). The state of war was not terminated
until promulgation of the Japanese Peace Treaty on April
18, 1952. Proclamation No. 2974, 66 Stat. e31 (1952).

In 1947, a joint resolution was enacted repealing certain
wartime statutes, S.J. Res. 123, 61 Stat. 449 (1947), but
not the penalty provision in Section 32(a). The aocom-
panying committee report indicated that the maximum
penalty was in effect at that time and concluded that it
should be “retained.”**

In 1951, when a joint congressional resolution ter-
minating the state of war with Germany was being con-

% This was also the Attorney General’s conclusion in an opin-

_ion rendered for the President on September 1, 1945:

‘“As will appear in the attached compilation, certain of
the wartime statutes are made effective only ‘in time of war,’
or ‘during the present war,’ or ‘for the duration of the war.’
8till other expressions may be found of similar character.

‘“‘8peaking generally, I believe that statutes of the type
just mentioned should be considered as effective until a

formal state of peace has been restored, unless some earlier .

termination date is made effective by appropriate govern-
mental action.’’ 40 Ops. Att'y Gen. 421, 422 (1945)

#* % <‘Special punishments are prescribed ‘in time of war’ for cer-
tain offenses, such as communicating plans of defense to foreign
governments, making false statements to interfere with operation

of national forces, etc., under the Espionage Act.

‘““The committee took no action which would have the effect of

terminating the increased p ents provided for in this act
effective in time of war. It was the committee’s view that the
increased limitations on penalties provided by this act should be
retained for the time being.”’ 8. Rep. No. 339, 80th Cong., 1st
Bess. 88 (1947).
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sidered,* the proponent of the resolution represénted
that statutory provisions depending upon the existence
of a state of war would not be affected because the Umted
States was still at war with Japan.**

" When, immediately prior to the promulgation of the
Japanese Peace Treaty in 1952, Congress recognized that
all wartime legislation would be terminated thereby, it
enacted by joint resolutioy the “Emergency War Powers
Interim Continuation Act.” The resolution expressly
acknowledged “the existing state of war with Japan” and
provided that certain provisions considered essential by
Congress, including 18 U.S.C. §794 (the successor of Sec-
tions 32 and 34 of Title 50), would remain in effect not-
withstanding declaration of peace with Japan. H.J. Res.
423, 66 Stat. 54, 57 (1952). The debates which preceded
its enactment confirm the construction that statutes such
as the penalty provision of Section 32(a) whose effective-
ness depended upon the existence of a time of war were
by their terms continuously operative until the Japanese
Peace Treaty. See 98 Cong. Rec. 3775 (1952).

The effectiveness of Section 794 and certain other legis-
lation was further extended by Congress. With each of

* War with Germany was terminated on October 19, 1951,
by a joint resolution of Congress, see H. J. Res. 289, 65 Stat. 451
(1951), and a proclamation by the President, see Proclamation
No. 2950, 66 Stat. e3 (1951).

*% “Many of our domestic statutes contain openhve provi-
gions that rest upon the existence of a state of war. These will
not be affected by the enactment of this resolution. The reason
is that we are still in a state of war with Japan. Until that state
of war is terminated, existing domestic statutes are unaffected.
Ending the state of war with Japan is to be the subject of mego-
tiations in the near future. At that time an orderly rearrange-
ment of domestic statutes will be made.!’ 97 Cong. Rec. 9040
(1951)

a
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these extensions, Congress affirmed that it‘hguded the
statutes covered thereby as having been continuounaly
operative since the beginning of World War IL*

Appellant’s unsupported contention that “in time of
war” must be limited to the duration of actual hostilities,
has consistently and emphatically been rejected by the
courts both in cases defining the proper scope of the war
power; see, e.9., Ludecke v. Watkins, 335 U.8. 160 (1948)
(Alien Enemy Act); Woods v. Cloyd W. Miller Co., 333
U.S. 138 (1948) (wartime rent control); Fleming v. Mo-
hawk Wrecking & Lumber Co., 331 U.S. 111 (1947) (Emer-
gency Price Control Act); see also National Savings &

- Trusgt Co. v. Brownell, 222 F. 2d 395, 398 (D.C. Cir.), cert.

denied, 349 U.8. 955 (1955); and in cases construing the
termination date of legislation applicable in wartime, see
e. g., United States ex rel. Knauff v. Shaughnessy, 338
U.S. 537 (1950) (exclusion of aliens without hearing);
Hamilton v. Kentucky Distilleries & Warehouse Co., 251
U.S. 146 (1919) (War-Time Prohibition Act) ; McElrath v.
United States, 102 U.8. 426, 438 (1880) (authority of Pres-
ident summarily to dismiss military officers) ; In re Miller,
281 Fed. 764 775-76 (2d Cir.), appeal dismissed, 262 U.8.
764 (1922) (Trading With the Enemy Act); cf. United
States v. Anderson, 76 U.S. (9 Wall.) 56, 70 (1869). See
also, Note, Judicial Determination of the End of the War,
47 Colum. L. Rev. 255, 259 (1947) ; 40 Ops. Att’y Gen. 421-
22 (1945).

* See 8. J. Res. 156, 66 Stat. 96 (1952); H. J. Res. 477, sub-
division (a)(29), 66 Stat. 330, 333 (1952) 18 USC. §798
The House Report which aecompamed H. J. Rea. 477 discusses the
wartime penalty provision of Section 794, H. R. Rep. No. 2401,
82d Cong., 2d Sess. pp. 1-2 (1952), and states that the resolntxon,
which extended that Section, deals only with legislation whieh
had been continuously in effect and not ‘‘with war powers which
have already ceased to exist, lapsed or been repealed.’’ Id. at 24.
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The same rule is. applied in the construction of penal
statutes, including the Espionage Act, whose prohlbxtnons
are limited to wartime.

The issue whether “time of war” as used in the Espion-

“age Act expired with the end of actual bLostilities was

squarely presented in United States v. Steene, 263 Fed.
130 (N.D.N.Y. 1920). There, the defendant demurred to
an indictment charging a violation of the anti-sedition
provision of the Espionage Act, which applied “when tlie
United States is at war.” He argued that since the
alleged violation occurred after the end of hostilities, “no
offense was committed, because the United States was not
at the time at war with the Imperial German Government
and the Austrian-Hungarian government.” 263 Fed. at 131.
The court overruled the demurrer without discussion,
finding that “this contention cannot be sustained.” 263
Fed. at 132.*

Carney v. United States, 283 Fed. 398 (8th Cir. 1922),
also involved violation of the anti-sedition provision of the
Espionage Act which allegedly occurred on November 14,
1919. The lower court charged the jury that at that time,
the United States and Germany were still at war. The

Court of Appeals noted that the alleged offense occurred .

a year after the Armistice and found that the United
States was then at war with Germany, but reversed the
conviction on other grounds. 283 Fed. at 399-400.

* On motion of the Solicitor General for the United States, the

Steene case was subsequently reversed on confession of error and
remanded for further proceedings. See 255 U.8. 580 (1921).
However, the records of the Department of Justice indicate that
the confession of error was based upon the opinion that there
was not sufficient evidence in the case to establish a violation of
the statute. Reversal by the Supreme Court did not, therefore,
-affect the lower court’s construction of “nt war.”’
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' Cases involving similar statutes have reached the same
result. Thus, in Sichofsky v. United States, 277 Fed. 762.
(9th Cir. 1922), the contention was made that a person
who entered the United States on August 23, 1920, after.
announcement of the November 10, 1918, Armistice but
before the effective date of termination of the war (March
3, 1921) as declared by Congress, could not be prosecuted
under the applicable statute because such statute was
operative only during the period of war. The Court.re-
jected the contention, eoncluding: AR

“At the time when sentence was imposed "upon' the
appellant, the United States had made no treaty of
peace with Germany, nor had Congress repealed the
declaration of war.” 277 Fed. at 764.*

See also Weisman v. United States, 271 Fod. 944 (Tth Cir.
1921) ; United States v. Meyers, 265 Fed. 329 (E.D. Mmh.
1920).%*

#* The lower court in Sichofsky concluded that, for the purpose
of :el:ie statute, the war terminated on March 8, 1921. It aleo
stated: .
““It is common knowledge of course that no treaty of peace

has been ratified by this government, that no repeal of the
declaration of war has been had, and that, subject only to
the terms of an armistice, American troops are still on foreign
soil. In such event, as I understand the law, there is no

. formalstateofpeaoe ® ® ¢ Neither may the court say ® ®* ®

that substantially and operauvely we are at peace, and that
therefore the validity possessed by the statute during war-
time has failed, and that the reason for its original enact-
ment has ceased. ® ® ® The reason has not yet ceased. We
have as yet no peace with Germany. Our troops are yet
upon her soil.”” Ez Parte Sichofsky, 2713 Fed. 694, 695-96
(8.D. Cal. 1921).

** Anp earlier case, United States v. Hicks, 256 Fed. 707 (W. D
Ky. 1919), is contrary. See also Umited States v. Swilser, 6
Alaska 223 (1st Div., Juneam, 1920). Following the decision in
the Hscks case, the Snpreme Court reversed another related deci-
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In sum, “time of war” as that term is used in Section
32(a) existed until promulgation of the Japanese Peace
Treaty in 1952. The indictment charges a conspiracy
during the period from June 6, 1944 to June 16, 1950,
and the jury was charged that they must find that a con-
spiracy existed during that period (R. 2341). Since a
state of war existed as a matter of law throughout this
entire period, the jury necessarily found appellant guilty
of conspiring “in time of war.” Cf. United States v.
Gillette, 189 F. 2d 449, 454 (2d Cir.), cert. denied, 342 U.8.
827 (1951).

POINT 1l

Allegedly Improper Cross-Examination of a Co-
defendant Whose Testimony Was Totally Unrelated to

‘the Evidence against Appellant Is Not Ground for

Collateral Attack on Appellant’s Sentence.

Appellant contends that his conviction should now be

- vacated on the ground that a co-defendant, Ethel Rosen-

berg, was asked improper questions on cross-examination.
In substance, appellant alleges that it was improper to
elicit the fact that the co-defendant had invoked the Fifth
Amendment before the grand jury as to some of the same
questions that she answered at trial.

Such ocontention clearly fails to meet the “exceptional
circumstances” which are required for collateral attack.

sion by the same court. Hamilton v. Kentucky Distileries &
Warehouse Co., 251 U.8. 146 (1919). In view of the Supreme
Court’s subsequent holding, the Hicks case .would seem to have
no precedential value.

L

61

See Point IA, supra. In any event, there is no merit to
appellant’s claim of unfairness or prejudice. The testi-
mony of Ethel Rosenberg was totally unrelated to the con-
vincing proof of appellant’s guilt introduced at trial.
Furthermore, both Julius and Ethel Rosenberg repeatedly
asserted the privilege against self-incrimination at the.
trial itself and that fact necessarily had far more signi~
ficance to the jury than mere testimony that the prxvﬂege.
had been invoked at some prior time. :

A. Alleged Error in Cross-Examination Is Not Ground for
Oollateral Attack under Seotion 2255.

In accordance with the authorities discussed in Point 14,
supra, it is clear that trial errors relating to evidentiary
rulings cannot ordinarily be made the basis for relief in
a motion under Section 2255. Appellant attempts to
avoid these limitations on review by asserting that the
alleged error in the cross-examination of a co-defendant
rises to a constitutional level. Even if he succeeded in
bringing his own constitutional rights into issue, how-
ever, this would not of itself open the conviction to col-
lateral attack, unless the error were so fundamental as
to have deprived him of a fair trial. E.g., Hill v. United
States, 368 U.S. 424, 428-29 (1962); United States v.
Angelet, 255 F. 24 383, 384 (2d Cir. 1958); Howell v.
United States, 172 F. 2d 213, 214 (4th Cir.), cert. demied,
337 U.S. 906 (1949).

No case has been cited by appellant-or found by the
Government in which improper cross examination has
been held to subject a conviction to collateral attack.
Appellant relies primarily upon Grusewald v. United
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States, 353 U.S. 391 (1957). But there the issue of im-

proper cross-examination as to prior invocation of the.

privilege against self-incrimination was raised on direct
appeal by the same defendant who had been cross-
examined. In Grunewald, moreover, the Supreme Court
did not treat the alleged error as a constitutional ques-
tion. Rather, the Court dealt with the issue under its
supervisory power over the administration of federal
criminal justice. 353 U.S. at 424. Limiting its decision to
the circumstances of the case before it, the Court found
that the cross-examination should have been disallowed
“in the exercise of a sound discretion.” 353 U.S. at 420-21.
In so ruling, the Court did not hold that sach question-
ing necessarily violates counstitutional rights; nor did it
establish as a matter of law that a prior claim of privi-
lege with reference to a question later answered at trial
is never to be deemed to be a prior inconsistent state-
ment. Indeed, it stressed the need for preliminary scru-
tiny by the Trial Court. 353 U.S. at 419.

This Court has interpreted Grunewald to allow cross-
examination on prior Fifth Amendment pleas under cer-
tain circumstances:

“Grunewald requires an ad hoc determination by the
trial judge, wherein he must balance two competing
considerations in the light of all the circumstances of
the case—the extent to which the prior claim of privi-
lege affects the credibility of the witness and the pos-
sible impermissible impact on the jury occasioned by
a showing of the prior plea.” United States v. Sing
Kee, 250 F.2d 236, 23940 (2d Cir. 1957), cert. demied,
355 U.S. 954 (1958).

o,' -
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Failure of the Trial Court properly to make that deter-

'mination might be reversible error on appeal, as in

Grunewald, but it does not affect the constitutional valid-
ity of the trial so as to subject the sentences of all defend-
ants to collateral attack.

It is fundamental-that the use or abuse of discretion
with respect to such evidentiary rulings cannot be reliti-
gated collaterally under Section 2255. E.g., Caviness v.
United States, 226 F.2d 216 (4th Cir.), cert. denied, 350
U.S. 941 (1955) ; Boisen v. United States, 181 F, Supp. 349
(S.D.N.Y. 1960); United States v. DeFillo, 166 F. Supp.
627 (8.D.N.Y. 1958). Of course, as in Grunewald, rulings
as to the admission or exclusion of evidence may have
“constitutional overtones,” 353 U.S. at 423, where that evi-
dence may have been obtained in a manner that infringed
upon constitutionally protected rights. E.g., Elkins v.
United -States, 364 U.8. 206 (1960); McNabdb v. United
States, 318 U.S. 332 (1943). But in such cases, the Su-
preme Court is willing to consider matters of evidence
ordinarily within the Trial Court’s discretion only under
its supervisory power over the administration of federal
criminal justice and does not deal with constitutional
claims as such. Elkins v. United States, supra, 364 U.8.
at 208, 216; Grunewald v. United States, supra, 353 U.8.
at 420421, 424; McNabb v. United States, supra, 318 U.8.
at 340-41.

Thus, although a defendant is entitled to have evidence
obtained in violation of his constitutional rights excluded
at trial and may on appeal win reversal of a conviction if
such evidence is improperly admitted, violation of these
rules is not ground for a subsequent collateral attack
under Section 2255. As to Sobell, any impermissible im-
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pact of the cross-examination of Kthel Rosenberg would

- be in the nature of illegally obtained evidence, and Sec-

tion 2255 may not be used to make or renew what in

. essence is a motion to suppress such evidence ten years

after the trial. E.g., United States v. Gaitan, 295 F.2d 277
(10th Cir. 1961), cert. denied, 369 U.S. 857 (1962); United
States v. Hodges, 156 F. Supp. 313 (D.C. 1957), aff’d, 282
F.2d 858 (D.C. Cir. 1960), cert. dismissed as improvidently
grasted, 368 U.8. 139 (1961); Kyle v. United States, 266
F.2d 670 (2d Cir.), cert. demied, 358 U.S. 937 (1959);
Barber v. United States, 197 F.2d 815 (10th Cir.), cert.
denied, 344 U.S. 857 (1952).

As a justification for collateral attack appellant urges
that Grunmewald, on which he now relies, was decided sub-

sequent to his appeal. Section 2255, however, does not

become available for the correction of errors, not other-
wise cognizable under that Section, merely because of an
allegation that the arguments did not become apparent to
the defense until subsequent appellate decisions in other
cases. Hill v. United States, supra; Sunal v. Large, 332
U.S. 174 (1947); United States v. Angelet, supra; United
States v. Hodges, supra.

In Sunal v. Large, the Supreme Court rejected peti-
tioners’ argument that their convictions were subject to
collateral attack because the Trial Court denied them the
opportunity to make a defense which had later been sus-
tained by the Supreme Court. 332 U.S. at 176-178, 181.
No direct appeal had been taken from the convictions,
because the then existing state of the law indicated that
the defense was not availablee. However, the Supreme
Court found that the question had not been definitively
settled by it at the time petitioners decided not to appeal.

d/. ¢

' . 65

1t held that habeas corpus was not available to correct the
trial error and observed that petitioners had had the same
opportunity to present the question on appeal as the de-
fendants who subsequently obtained the ruling sustaining
the defense. 332 U.8. at 181.

Sobell’s position with respect to the intervening decision
in Grunewald is the same as that of the petitioners in
Sunal, for Grumewald did not overrule prior Supreme
Court decisions, see 353 U.8. at 420-21, it merely settled
8 question previously open. Compare Raffel v. United
States, 271 U.8. 494 (1926), with Johnson v. United States,
318 U.S. 189 (1943).

In Hill v. United States, supra, the Supreme Court
reaffirmed the rationale of Sunal. There the petitioner.
sought to raise collaterally an issue as to the right of
allocution- suggested by another case decided seven years
after his conviction. In holding under these circumstances
that relief under Section 2255 was not available, the Court
quoted the following from Sunal:

“‘We are dealing here with a problem which has
radiations far beyond the present cases. The courts
which tried the defendants had jurisdiction over their
persons and over the offense. They committed -an
error of law * * °. That error did not go to -the
jurisdiction of the trial court. Congress, moreover,
« bas provided a regular, orderly method for correction
of all such errors by granting an appeal to the Cireuit
Court of Appeals and by vesting us with certiorari
jurisdiction. It is not uncommon after a trial is
ended and the time for appeal has passed to discover
that a shift in the law or the impact of a new decision

:
i
bl
H
i
H

1
f
1
1
H
R
t



66

. has given increased relevance to a point made at the
trial bat not purswed on appeal * * *. If in such
circumstances, habeas corpus could be used to correct

" the error, the writ would become a delayed motion for
a new trial, renewed from time to time as the legal

" climate changed. Error which was not deemed suf-
ficiently adequate to warrant an appeal would acquire

* new implications * * *. Wise judicial administration
of the federal courts counsels against such course, at

" least where the error does not trench on any constitu-
tional rights of defendants nor involve the jurisdiction
of the trial court.’ 332 U.S. at 181-182.” 368 U.S. at
428-29.

In United States v. Angelet, supra, the defendants
sought to have their convictions set aside under Section
2255 on the ground that Jencks v. United States, 353 U.S.

657 (1957), established a new legal rule subsequent to -

trial. The court denied relief, stating:

“¢ ¢ ¢ This argument is flatly contradicted by the
decision in Sunal v. Large, 332 U.S. 174 * * *” 255
F.2d at 384.

Appellant’s present contention is that the Trial Judge
committed error in overruling certain defense objections,
a point which he failed to raise at trial or to stress on
appeal, but which was passed on by the Supreme Court in
a subsequent case. This alleged error, which was first
raised by appellant five years ago in an application to the
Supreme Court, see p. 21, supra, comes squarely within
the rule applied in Sunal v. Large and cannot be con-
sidered a ground for relief on collateral attack.

.
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B. The Cross-Examination of Appellant’s Oo-defendant
Did Not Prejudice Appellant.

Even if the Court should find that allegedly improper
cross-examination may be a ground for collateral relief,
it is clear that the cross-examination complained of here,
concerning a co-defendant whose testimony was totally .
unrelated to the evidence against appellant, cannot be,
made the basis for setting aside appellant’s conviction.

Appellant contends that United States v. Tomasolo, 249
F.2d 683 (24 Cir. 1957), decides the “precise question” of
his right to relief for error on the cross-examination of
a co-defendant, dppellant’s Brief, p. 40, and attempts by
a labored syllogism to demonstrate that any impeachment
of his co-defendant’s testimony would have a prejudicial
effect on him, id. at pp. 39-40, 55, Neither argument has
merit. . .

In Tomaiolo, a witness called by defendant Tomaiolo,
but also important to defendant Soviero, was improperly
cross-examined as to his prior resort to the Fifth Amend-
ment. This Court found errors in the trial in addition to
this “so serious and so numerous” as to require reversal
of both convictions. 249 F. 2d at 696. The Court found
error as to defendant Tomaiolo in five aspects of his own.
cross-examination, a highly improper remark in the
prosecutor’s summation and the fact that the witness was
also improperly impeached on the basis of his court-
martial conviction. These errors alone required reversal
of Tomaiolo’s conviction. 249 F. 2d at 690. As to Soviero,
the Court found that improper references to his prior
criminal record alone “made a fair and impartial trial
impossible.” 249 F. 2d at 695. Clearly, Tomaiolo is not
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precedent for reversal in the circumstances of this case.
See United States v. Stromberg, 268 F. 2d 256, 269 (2d
Cir.), cert. denied, 361 U.S. 863 (1959).

Appellant’s contention is based on the erroneous premise
that the testimony of Ethel Rosenberg, and the impeach-
ment of her testimony on cross-examination, had a
prejudicial effect on the case against appellant. Indeed,
appellant asserts that Ethel Rosenberg at trial “categori-
cally maintained that Elitcher’s testimony was false”,
Appellant’s Brief, p. 39, and that “realistically, it ‘was
Ethel Rosenberg’s credibility that stood between Sobell
and conviction.” Id. at 40. These assertions are without
any support in the record.

Appellant’s conviction rested on the testimony of Max
Elitcher, whom the Trial Judge charged the Jury they
must believe in order to convict Sobell. Contrary to ap-
pellant’s assertion, not the slightest conflict exists be-
tween the testimony of KEthel Rosenberg and that of
Elitcher against Sobell. Ethel Rosenberg’s testimony on
direct and cross-examination in no way related to the
events and conversations testified to by Elitcher; nor did
she at any point even refer to Elitcher or Sobell (R. 1924-
2090, passim). Elitcher did not refer to her or to events
which took place in her presence. See pp. 10-14, supra.

Rather, Ethel Rosenberg’s testimony on direct examina-
tion, apart from life history, primarily related to David
and Ruth Greenglass. A large portion of it consisted of
simple, flat denials that certain acts and conversations
testified to by the Greenglasses ever took place. The
allegedly improper references to prior invocation of her
constitutional privilege concerned primarily her refusal

ol'
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before the grand jury to answer questions related to
her brother David Greenglass’ theft of information on the
atomic bomb from Los Alamos (R. 2045-84).

Elitcher’s testimony related exclusively to the espionage
activities of Julius Rosenberg and Sobell and did not im-
plicate or even mention Ethel Rosenberg. Similarly, the
testimony of the Greenglasses which implicated Ethel
Bosenberg did not involve Elitcher or Sobell (B. 547-655,
741-1133, passim). Elitcher, in turn, made no reference
to either of the Greenglusses, except in cross-examination
where he denied knowing them (R. 474).

Thus, Ethel Rosenberg’s testimony did not in any
way affect the credibility of Elitcher, or raise any issue
as to whether the events he related had taken place.

Although Julius Rosenberg, in addition to contradict-

ing the QGreenglass testimony, had denied committing

espionage with Sobell or attempting to recruit Elitcher
into the conspiracy (R. 1704-24, 173243, 1806-12, 1903-07),
his testimony with regard to the latter two points mani-
festly received mo corroboration from his wife’s testi-
mony.

Under these circumstances, any impeachment of Ethel’
Rosenberg’s testimony, even assuming its impropriety,
would have had no direct effect on the testimony against
appellant and could not form the basia for setting aside
his conviction on collateral attack. Cf. United States v.
Rinalds, 301 F.2d 576, 578 (24 Cir. 1962) ; United States v.
Sing Kee, supra, 250 F.2d at 240.
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Appellant seeks to magnify the importance of his claim
by asserting that the Trial Judge improperly participated
.in the cross-examination of his co-defendant. dppellant’s
Brief, pp. 36, 55. But the same question was raised by
Sobell and his co-defendants on direct appeal and rejected
by this Court, which found that “the judge stayed well
inside the discretion allowed him.” United States v. Rosen-
berg, 195 F.2d 583, 593 (2d Cir. 1952).

Appellant also suggests that Ethel Rosenberg’s testi-
mony as to her prior invocation of the privilege against
self-incrimination had so strong an impact on the jury as
to affect fundamentally the fairness of the trial. Adppel-
lant’s Brief, pp. 31-32, 39. Baut the pleading of the Fifth

Amendment privilege already had worked whatever effect .

it was to have on the jury long before the cross-examina-
tion in question. Julius Rosenberg, who testified before
his wife, refused on many occasions during his testimony
to answér questions on the ground that they might tend
to incriminate him. (R. 1602, 1724, 1731-32, 1746, 1757-58,
1761-63, 1899-1900). Ethel Rosenberg herself invoked the
privilege against self-incrimination on several occasions
(R. 1938-41, 2012-15, 2017-19, 2042-43), and was advised by
her counsel in open court of her Fifth Amendment rights
(B. 2007), prior to the cross-examination as to her
reliance on the privilege before the Grand Jury. These
pleas of the privilege against self-incrimination at the
trial, in the presence of the jury, necessarily were far
more significant than later testimony by the witness that
she had invoked the same privilege at some prior time.

‘I' .
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CONCLUSION

The order denying the motion should be affirmed
in all respects.
Dated: New York, N. Y. )
October 23, 1962. .
Respectfully submitted,

VINCENT L. BRODERICK,
United States Attorney for the
Southern District of New York,
Attorney for the United States of America.

Rosert J. GENIESSE,
Artrur L. RoserT,
Assistant United States Attorneys,
Of Counsel.
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Indictment
(2494a)

IN THE DISTRICT COURT OF THE
UNITED STATES

For tHE SourHEERN DiBTRICT OF NEW York
No.

g

UNITED STATES OP AMERICA,
-y -

Jurius Rosensese, Erael Roseneere, Awatols A. Yakov-
LEv, also known as “Jobn”, Davio GrexNGLAsS8 and -
MorTON . SoBELL,

Defendants, -

.

The Grand Jury charges:

1. On or about June 6, 1944, up to and including June -
16, 1950, at the Southern District of New York, and else- -
where, Julius Rosenberg, Ethel Rosenberg, Anatoli A.
Yakovlev, also known as “John”, David Greenglass and
Morton Sobell, the defendants herein, did, the United’
States of America then and there being at war, conspire,
combine, confederate and agree with each other and with
Harry Gold and Ruth Greenglass, named as co-conspira-
tors but not as defendants, and with divers other persons
presently to the Grand Jury unknown, to violate subsec-
tion (a) of Section 32, Title 50, United States Code, in
that they did conspire, combine, confederate and agree,
with intent and reason to believe that it would be used to




28
Indiciment

the advantage of a foreign nation, to wit, the Union of
Soviet Socialist Republics, to communicate, deliver and
transmit to a foreign government, to wit, the Union of
Soviet Socialist Republics, and representatives and agents
thereof, directly and indirectly, documents, writings,

sketches, notes and information relating to the National

Defense of the United States of America.
(2494b)
Ovesr AcTs

1. In pursuance of said eonspiracy and to effect the
objects thereof, in the District of Columbia, on or about
June 6, 1944, the defendant Julius Rosenberg visited a
building at 247 Delaware Avenue, Washington, D. C.

2. And further in pursuance of said conspiracy and
to effect the objects thereof, in the Southern District of
New York, on or about November 15, 1944, the defendants
Julius Rosenberg and Ethel Rosenberg conferred with
Ruth Greenglass.

3. And further in pursuance of said conspiracy and
to effect the objects thereof, in the Southern District of
New York, on or about November 20, 1944, the defendant
Julius Rosenberg gave Ruth Greenglass a sum of money.

4. And further in pursuance of said conspiracy and to
effect the objects thereof, in the Southern District of New
York, on or about November 20, 1944, Buth Greenglass
boarded a train for New Mexico.

AT .
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5. And further in pursuance of said conspiracy and to
effect the objects thereof, in the Southern District of
New York, on or about December 10, 1944, the defendant
Julins Rosenberg went to 266 Stanton Street, New York
City. .

6. And further in pursuance of said conspiracy and to
effect the objects thereof, in the Southern District of New
York, on or about December 10, 1944, the defendant Julius
Rosenberg received from Ruth Greenglass a paper con-
taining written information.

7, And further in pursuance of said conspiracy and to
effect the objects thereof, in the Southern District of New
York, on or about January 5, 1945, the defendants Julius
Rosenberg and Ethel Rosenberg conferred with the de-
fendant David Greenglass and Ruth Greenglass.

8. And further in pursuance of said conspiracy and to
effect the objects thereof, in the Southern District of New
York, on or about January 5, 1945, the defendant Julius
Rosenberg gave Ruth Greenglass a portion of the side of
a torn cardboard “Jello” box.

(2494¢)

9. And further in pursuance of said conspiracy and to
effect the objects thereof, in the Southern District of New
York, on or about January 10, 1945, the defendant Julius
Rosenberg introduced the defendant David Greenglass to
a man on First Avenue, New York City.
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10. And further in pursuance of said conspiracy and to
effect the objects thereof, in the Soutbern District of New
York, on or about January 12, 1945, the defendant Julius
Rosenberg conferred with the defendant David Greenglass.

11. And further in pursuance of said conspiracy and to
thern District of New

effect the objects thereof, in the Sou!
York, on or about January 12, 1945, the defendant Julius
Rosenberg received from the defendant David Greenglass’
a paper containing sketches of experiments conducted at

the Los Alamos Project.

12. And further in pursuance of said conspiracy and
to effect the objects thereof, in the Southern District of
New York, on or about January 14, 1945, the defendant
David Greenglass boarded a train for New Mexico. -

(Section 34, Title 50, United States Code).

5a

Excerpts from Testimony
1)
UNITED STATES DISTRICT COURT

SoutaEeN DisteicT or NEw York
C. 134-245

-
—

UxiTED STATES OF AMERICA

V8.

Jurius RosenBees, ETHEL RosEnBERG, ANaTOLI A.
Yarovirv, also known as “John”, Davip GREEN-
oLags and MorToN SoBELL.

o

Before: How. Irvine R. Kaurmaxn, DJ,,
and a Jury.

New York, March 6, 1951;
10.30 o’clock a.m.

APPEABANCES:

- Invine H. SavroL, Esq., United States Attorney,

and

Mrvies J. Laxg, Esq.,

Roy M. Conrn, Esq,,

Jorx M. FoLry, Esq.,

James B. KusaemMeg, 111, Esq., and

James E, Braxiaan, Je., Esq., Assistant United States At-
torneys for the Government.
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Colloguy of Counsel

veL E. Broos, Esq.
T Attorney :(‘or Julius Rosenberg.

Avsxaspee Broon, Esq.,
Attorney for Ethel Rosenberg.

. Joux Roocck, Esq,
0. Jo 'Attorney for David Greenglass.

Harorp M. Pnn.urs-, Esq., and o

Epwazp Kuntz, Esq.,
’Attorneys for Morton Sobell.

(11) L 2

Mr. Saypol: . i
rules, and in compliance Wi | A
:al::tutory’ law. I take it that the defendants will so con-

cede, first, that they ‘have received a?pies of Phe u;dltc;t;
ment; secondly, that they have x:ecewed copies t,; the
venire; and finally, they have received 8 copy of lc;m -
of witnesses to prove the indictment, all in due comp

with the statutes.

have that concession? )
];‘(:y ]‘g.e H. Bloch: I will concede that the defendants

have been duly served with a copy of .the indictment. “}:ra;n
not at all sure that I can concede in the form of . \txh y
received” a copy of the list of witne.sses.or a copy od,th:
panel, because 1 was served thosg in piecemeal, an o
last batch of panel prospective‘ jurors as well as é; 2)
additional witnesses 1 don’t believe was.served on -:

defendants within the three days or outS}de the threih a;;
statutory period, but 1 am going to waive that so ther

is no dispute about the matter.

The record should show complia'm':e with
various provisions of

4

T
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The Court: Al right. In other words, all counsel
agree that Section 3432 of Title 18 was complied with.

Mr. E. H. Bloch: Correct.

The Court: All right. Just before calling of the jurors
we will take a short recess.

Mr. E. H. Bloch: If the Court pleases, before we take
a recess, if you will remember, the other afternoon we
addressed an application to your Honor with respect to
the number of peremptory challenges.

The Court: Oh, yes, I will deal with that selecting the
Jury.

Mr. Saypol: May I just supplement that before we
adjourn? I take it the concession made by Mr. Bloch will
be joined in by Mr. Phillipst

The Court: Oh, yes, all counsel.

Mr. Phillips: That is correct.

(Short recess.)

The Court: Gentlemen, on the matter of challenges, I
will hand to the clerk a sheet, indicating the manner in
which the challenges are to be exercised, that is, the (13)
rounds in which they are to be taken. The defense will
have 30 challenges and the Government will have 20 chal-
lenges.

‘Will you hand this down (handing).

I may state that the law provides that both sides, in
the ordinary case involving this type of punishment, have

20 challenges each, but the Court in its discretion may.

enlarge only that of the defense, not of the Government.
In view of the fact that there are several defendants on
trial, I have enlarged yours by 10 challenges.

(Panel of jurors sworn by the clerk.)
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Ezamination of Prospective Jurors

(37) **°

The Court: Has any juror any prejudice against
the enforcement of a law which makes it a crime to
commit espionage or to conspire to commit espion-
age or against punishment of any person who con-
spires to commit espionage?

(Prospective jurors indicate in the negative.)

The Céurt: Do you have any bias, prejudice or
scruple against the enforcement of a law the. viola-
tion of which is punishable by death or against
being a juror in a capital case?

Prospective Juror No. 1: Your Honor, I am
prejudiced somewhat against capital punishment
and 1 have so stated in the Supreme Court of the
State of New York.

The Court: Very well. We will excuse yon.«

(Prospective juror No. 1 excused.)

(153) [ ] .. ®

(James E. Sexton, called as a prospechve Juror, takes
seat No. 9.)

.

By the Court: kS

Q. Is there anything you want to say, Mr. Sextond A. A

Yes, there is, your Honor.

Q. What is it? A. In the first place, I was in the
United States Army. During the course of that service
I was in Czecho-Slovakia. I am a member of the Catholic
‘War Veterans and during the course of my study at school
I did (154) hear lectures regarding the fallaciousness of

9a
Ezamination of Prospective Jurors

Communism. Regarding capital punishment, while I am
not opposed to it, I would prefer not to serve as a juror
with the sentence of death to be meted out by the United
States. This however does not constitute an unwilling-
ness on my part to serve as a juror if so selected.

Q. Well, I think there are some things that need clarifi-
cation. In the first place, on the matter of punishment,
and I want all the jurors to hear this: your function is
merely to pass upon the evidence. As I said yesterday,
you add a column of figures; that is what you do. And
when you are through adding that column of figures you
have a result and then it is your job to bring in that
result. What happens after that result is brought in is
completely a matter for me, is completely within my prov-
ince. There is nothing mandatory about this statute.

I canif I see fit in accordance with the facts of the case

impose the death penalty. I can also, if I see fit, impose
a prison sentence. The Court has wide latitude. I want
that to be clear in the minds of the jurors. Their verdict
does not necessarily carry with it any mandatory sentence.
Now with that in mind, does that in any way change your
point of view with respect to that phase of your objection?
(155) A. Well, as I stated, your Honor, it was only a

" preference on my part not to serve if the death sentence

could be given out.

The Court: Well, I think, Mr. Sexton, we had
better excuse you. You would be sitting there and
you would be rather unhappy, wouldn’t you, during
the course of the trial?

Mr. Sexton: Well, as I said before, your Honor,.
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Ezamination of Prospective Jurors

it wouldn’t interfere with my duties as an American

citizen. . .
The Court: You still feel in your own mind that
you could despite these things you have related here
today, decide this case on the evidence?
Mr. Sexton: I feel that I could.

Q. And keep your mind open? A. That is right.

Q. Realizing, would you, during your deliberations that
you had nothing to do with the sentence or the punish-
ment? A. I would feel so, your Honor.

Q. Well, we will permit you to remain, A. I have some
other points, your Honor.

Q. Yes. A. I have friends who are police officers. ‘They
are only casual acquaintances. It would not affect me in
any way in serving on the jury. In the business where 1
am employed we do have to work with the Army. On all
of these I do not feel I would be biased or prejudiced.

) . . . .
(175) ®* *-*
The Clerk: Mr. Rader excused by the defense.
Louis Bozxer, No. 9.

(Mr. Boxer, prospective Juror No. 9, topk his
seat in the jury box.)

By the Court: . .

Q. Mr. Boxer, have you heard everything that has tran-
sspired! A. I have, your Honor.

Q. Is there anything you care to volunteer to the
Court? A. Yes, sir. I would like to say that I am op-
posed to capital punishment.

11a
Opening on Behalf of Government

The Court: All right, excused.
The Clerk: Mr. Boxer excused by the Conrt.

(219) e s

The Court: We will take a very short recess at
this point. Then we will hear the openings and
‘then. we will call your first witness.

(Short recess.)

The Court: Proceed.

Mr. Saypol: May it please your Honor, Mr.
‘Foreman, ladies and gentlemen of the jury:

(220) L3R BN J
We realize that every criminal prosecution has

i

grave implications, both for the defendants and for.

the (221) people of our country. The facts, as
they are developed before you here, will demon-
strate that this case, where a Grand Jury has.
charged a conspiracy to commit espionage in be-
half of a foreign power, is one of unusual signifi-
cance. The significance of a conspiracy to commit
espionage takes on added meaning where the de-
fendants are charged with having participated in
this conspiracy against our country, at this, the'
most critical hours in our history, in time of war,
around 1944.

(229) *® 00

The evidence will reveal to you how the Rosen-
bergs persuaded David Greenglass, Mrs. Rosen-

Celg
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Mazx Elitcher—for Government—Direct

berg’s own brother, to play the treacherous role of
a modern Benedict Arnold, while wearing the uni-
form of the United States Army. * * ¢ - ‘

(254)...

Max Evrrcuee, called as a witness on behalf of }.he Gov-
ernment, being first duly sworn, testified as follows:.

. Mr. Saypol: May I proceed, if the Court please?
. The Court: Yes.

Direct examination by Mr. Saypol:

Q. Mr. Elitcher, put yourself right back in that chair
and relax and speak up so that you address yourself to
me and in that way the jury will hear your testimony.

Where do you live! A. 164-18 72nd Avenne in' Flush-
ing, Queens.

Q. You will have to {alk a little londer than that.

The Court: May I suggest, Mr. Saypol, if it
wouldn’t inconvenience you too much to move your
. little table back a little further because the'qgous-
_ tics are very (255) bad in this room.
Mr. Saypol: Yes, they are. Both the light and
the acoustics.

Q. Now tell me again, where do you livet A. 164-18
72nd Avenue, Flushing, New York.

Q. Were you ever employed by any agency of the
United States Govemment! A. Yes, I was.

13a
Maz Elitcher—for Government—Direct

Q. What agency did you work fort A. The Navy De-
partment.

Q. In what branch of the Navy Department! A. The
Bureau of Ordinance.

Q. During what time were you employed by the Burean
of Ordinance in the Navy Department! A. From Novem-
ber of 1938 to October of 1948,

Q. Where did you hold that job? ‘A. In Washington,
D.C. at the Navy Department.

Q. Do you know the defendant Morton Sobellt A,
Yes, I do.

Q. Would you be good enough to point him out in the
coutroom if you see him? A. Yes. The man sitting at
the end of the table.

- Q. That is at the end of the defense counsel tab1e1 A.
That is right.

Q. With the glasses? - A. Yes.

The Court: The record will indicate that the
(256) defendant has been identified, Mr. Phillipat

Mr. Phillips: Yes.

(The defendant Sobell stood up.)

The Witness: Yes.

" Q. When did you first meet Sobell? A. Well, I prob-
ably met him first at Stnyvesant High School.

Q. Did you attend Stuyvesant High School together
with him? A. Yes.

Q. And did you afterwards attend another institution
with him? A. Yes.

Q. What institution was thatt A. The City College of
New York.
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Q. During what years! A. From 1934 to 1938.
Q. Do you recall a conversation some time in 1939 mth
Sobell regarding the Communist Party?

Mr. Phillips: Just a moment. That is even
prior to the date when the alleged conspiracy is
said to have taken place. The date in the: indict-
ment is 1944.

The Court: What datet 1934, did you sayi

Mr. Saypol: 1939.

Mr. Phillips: 1939 this question was. Are we
going back to the beginning of the world?

The Court: Don’t argue. Make your ob;ectnon.
You don’t have to argue your point.

Mr. Phillips: I beg your pardon, your Honor.
(257) o

Mr. E. H. Bloch: If the Court please, before you
rule on the point I would like to add an additional
objection because it may come up from time to txme

The Court: Will you step up.

(The following took place at the bench.)

The Court: I would like to hear your point on
that.

Mr. Saypol: Why, this is all preliminary. is
the opening of a trial. It is incidental to prove
acquaintanceship, association with each other, cam-
mon sympathies and ultimately intent to commit the
main erime.

The Court: Do you bring that down, this asso-
ciation in the Communist Party, do you bring it
down?

Mr. Saypol: Ob, yes.

15a’
Colloguy of Counsel

The Court: To at or about the time of this con-

- gpiraoy?

Mr. Saypol: Right into the conspiracy.

The Court: In other words, you don’t have 8

conversation there and break off f

Mr. Saypol: Ohb, no, no.

.The Court: It is continuous.

Mr. Saypol: Yes, your Honor. I ask your Honor
.if for no other reason to take it subject to connec-
tion. (258) Obviously there must be a starting
point.

The Court: On what theory are you offering it?
To prove the offense in the indictment?

Mr. Saypol: Ob, indeed not; to prove associa-

_tion, to prove intent, to prove motive for the crime

which will be proved.

The Court: Very well. I will overrule the objec-
tion.

Mr. E. H. Bloch: I didn’t finish my objection.
I was going to object upon the additional ground
that the question of any witness’ affiliation with the
Communist Party is incompetent, irrelevant and
immaterial to the issues in this case and can only
inject an extraneous issue that will confuse the jury
and prejudice the defendants in the eyes- of the
jury.

The Court: Well, I have clarified that yesterday
in the opening. I shall clarify it again now by an
instruction to the jury as to the purpose for which
this is offered.

_ Mr. A. Bloch: I object to Communism being
mentioned at all on the ground that there is no

R YL
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causal connection between Communism and the
crime charged in the indictment. If it is done for
the purpose of showing motive, they have to show
that there is some causal connection.

(259)

The Court: I agree with you. I agree with you
absolutely, and I must accept the good faith of the
prosecutor that he will show a causal connection
between Communism and the commission of the
acts charged in the indictment. Your objection is a
good one and I agree with that, :

Mr. Saypol: It will be shown.

The Court: But I accept Mr. Saypol’s statement
that he will show that causal connection.

Mr. E. H. Bloch: Your Honor, just to clarify the
record so that there will be no misconeeption in my
mind, and I don’t want to get up and object-a bun-
dred times to the same line of questioning because
I think this objection should go right through. ‘It
hits a basic point. I was wondering whether your
Honor is taking this evidence here subject to con-
nection, this specific evidence.

The Court: I will take it subject to connection,
causal connection, the connection that Mr. 'Bloeh
Sr. has spoken of. I will take it subject to_ that,
and of course purely on the question of motive and
not as proving the charge.

Mr. A. Bloch: It is our daty to except, your
Honor.

Mr. E. H. Bloch: Yes. May an exception be
(260) noted for all the defendants.

Mr. Phillips: May I snggest that before proving

17a-
Collogquy of Counsel

motive it would be logical to prove the commission
of the offense. . .

The Court: Well, I agree, but the point is that
this motive apparently occurred prior to the com-
mission of the offense., So you are taking the story
backwards.

Mr. Phillips: How are we expected to be pre-
pared to meet something that oocurred in 1939 in
view of the indictment?

The Court: If the offense is not proven of course
the Court will have the power to deal with the
charge in the indictment.

Mr. Phillips: Bat this conversation and every-
thing that goes with it, we are entirely unapprised
of. :

The Court: That is not unusual. In the course
of a criminal case, for example, while it is not
applicable here, there will be matters 'that are
brought up that are not in the indictment. For ex-
ample, in establishing a crime that earries -with it

" intent, the prosecutor can show previous similar

acts. .-

Mr. Saypol: That was affirmed only yesterday

in an opinion. :
The Court: And yet that isn’t any place in the

indictment. So that is not an unusual thing.

Mr. Phillips: Have you notice in this charge it
doesn’t need to be intent, but reason to believe that
it is to the advantage of another country.

The Court: You have to have mtent, you have
to have criminal wtent

5 g e
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Mr. Saypol:. Do you waive my proving intent on
the record?

Mr. Phillips: If you examine this statute every
word of it, the statute reads with intent, or reason
to believe.

Mr. Saypol: What does that meant

Mr. Phillips: It means either you intend it to
the advantage of the other side, or being im-
material, if you have reason to believe——

The Court: Well, certainly in your favor I would
not submit this case to the jury if I didn’t believe
there was some criminal intent. All right, let us
not argue it any further. ’

Mr. Phillips: In answer to a bill of partlculars,
in answer to a demand for a bill— .

Mr. A. Bloch: Can’t we arrange that the excep-
tion taken to your present ruling be equally ap-
plicable to any further questions that may be asked
along similar lines?

Mr. Saypol: You don’t have to take an excep-
tion. '

The Court: He means objection. .
>

Mr. Saypol: Oh, yes.

Mr. A. Bloch: The objection runs nght through
on this question of Communism?

The Court: Very well.

Mr. Phillips: May I also point ount in answer to
a question by order of Judge Ryan, the only thing
we were allowed, namely, when did the defendant
Sobell join the conspiracy. The answer was in June,

19a
Colloguy of Counsel

1944. A plain answer on the part of the Govern-
ment.
The Court: Well, I thought I had already passed
on that objection. I had answered that before.
Mr. Phillips: I just wanted to draw your atten-
tion to it to show the difficulty we are placed under

" when he starts to talk about 1939.

The Court: But he is not talking about the of-
fense in 1939.
Mr. Phillips: If it is not connected with the of-

' fense, what is it for?

(263)

The Court: I didn’t say it was not connected
with the offense; he is not attempting to prove the
charge in the indictment; he is now on the question .
of motive.

Mr. Phillips: Well, I can see that we are hope-
lessly divided on this question of law.

The Court: Well, let me ask you this, Mr.
Phillips: Have you tried any criminal cases?

Mr. Phillips: Strange as it may seem, I tried
several. I tried one in this very court after the
last war. ' ’

The Court: - I know your specialty is in the real
estate field.

Mr. Phillips: Well, after the last war I tried one.

The Court: You would not be surprised if you
had tried many criminal cases at some of these
questions that come up.

Mr. Phillips: I understand all that and I have’
looked up the authorities—— :
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The Court: Well, let us not prolong the argu-
ment. I get your point, Proceed. .

(The following took place in open court.)

The Court: The objection is overruled, and I
want to state to the jury again that it appears that
during the course of this trial the question of the
association or membership in the Party, in the
Communist Party, by any of the defendants will
arise from time to time. I want you to understand
right at the ontset that the fact that they were
members of the Communist Party does not establish
the elements necessary to prove them guilty of the
crime charged in this indictment, ‘which is con-
spiracy to commit espionage. However; I am ad-
mitting this testimony (264) on the theory of mo-
tive, but the Government will have to establish that
there is some connection between Communism and
committing the offense charged in the mdlctment
I hope I make myself clear.

Mr. Saypol: The evidence will make it clear, if
the Court please.

The Court: All right.

Mr. Saypol: Will the reporter be gopd enough
to read back the preceding qnestlon to wh)ch there
was objection? . -

(Question read.) \

A. Yes, I do.
Q. Where did that conversation take place! A.In
‘Washington, D.C.

21a

Max Elitcher—for Government—Direct

Q. Will you tell us what Sobell said, what youn said and
what both of you did? A. Well, in 1939——

Mr. A. Bloch: Just oune moment. I object to the
question as being two questions in one, what he sald
and what he did.

The Court All right, tell us what you said.

A. Well, we were living together in an apartment at 4925
7th Street NW, and soon after moving in he asked me
about joining the Young Communist League. At the time
I said no, and for some period he continued to ask me
about it and I finally did make such a move.

(265)

Mr. Kuntz: If your Honor please, that is not
responsive, Here he speaks about the Young Com-
munist League and the question was in regard to
the Communist Party. I think in another case one
of your colleagues ruled recently that the two are
certainly not identical, and I think excluded just
such evidence..

The Court: Well, I will exclude it unless Mr.
Saypol will tell me if he will establish that there
is some connection between the two.

Mr. Saypol: He hasn’t yet been permitted to
finish his answer. He is telling in narrative form
what transpired between him and Sobell and will
come ultimately to the point where he got into the
Communist Party through Sobell. If there hadn’t
been interruption, it would have been developed.

Mr. Kuntz: If your Honor please, on behalf of
the defendant Sobell—
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The Court: You want me to strike anything
about the Young Communist League. - - .

Mr. Kuntz: I respectfully—— '

The Court: All right, strike out anything about
the Young Communist League. Get to the Commu-
nist Party.

By Mr. Saypol:-

1

Q. Will you tell us now the circumstances under (266)
which you joined the Communist Party after the conversa-
tion with Sobellt A. Yes.

Mr. A. Bloch: One minute. I object to the ques-
tion as being too general.

The Court: Repeat the question.

Mr. A. Bloch: He has offered a possible answer,
wandering in all directions, and it is not pertment
to the issues in this proceeding.

The Court: Overruled.

Mr. A. Bloch: Ezception.

The Court: We know the direction in which
these questions intend to take the witness. We have
discussed it at the bench and I assume it is n{that
direction that you are going, Mr. Saypol is .that
correct? -

Mr. Saypol: Yes.

The Court: Proceed.

A. (Continuing) However, when I attended this meeting,
it turned out that the group was being organized as a

' . 23a
Maz Elitcher—for Government—Direct

group or cell of the Communist Party and it was this
which I joined.

Mr. Phillips: I move to strike that out as a con-
clusion of the witness. It is not a statement of
fact at all.

The Court: All right, tell us exactly what led
you to believe that it was a branch of the Commau-
nist Party.

(267)

Mr. Phillips: Did your Honor rule on my mo-
tion to strike out the testimony?

. The Court: Yes, I am sustaining your motion,
I mean, I have asked him to give us the facts which
led him to that conclusion.

The Witness: Shall I continue?

The Court: Yes.

A. Well, at the meeting I was told that this was to be a
branch of the Communist Party and I was asked if I
would take—I mean, if I would agree to such member-
ship. I dont recall the exact oath or whatever proce-
dure was used, and——

Mr. E. H. Bloch: I move—sorry.
The Court: Wait a minate. Let the man finish
his answer.

A. —and from that time on, in attending meetings, I
knew that I was a member of the Communist Party.

The Court: And is this the meeting to which
Sobell had taken yout
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The Witness: Yes.
Mr. Phillips: I move to strike ont— |

Q. Sobell wasn’'t—

Mr. Phillips: Just a moment, please. I move
to strike out all of his testimony which relates what
somebody told him at the meeting, and ot.h,er con-
clusions.

(268)

The Court: Was that in the presence of Sobell?

The Witness: Yes. '

The Court: Denied.

Mr. Phillips: Exception.

Q. Did you thereafter attend meetings of this cell with
Sobellt A. Yes, I did. .

Mr. E. H. Bloch: I wonder whether Mr. Saypol
would fix the time, please?

The Court: Will you fix the time.

The Witness: I can only fix it as some time,
let’s say, two or three, four months after May of
1944—I am sorry, 1939. ’ i

Q. I will come back to that in a little while. Just one
question: Did this cell, did you learn from conversations
in the presence of Sobell at this first meeting or subse-
quent meetings whether or not this cell had any associa-
tions with any branch, any division or any bureau of the
Navy Department? A. No, I didn’t.

Mr, A. Bloch Objected to as leading, your
Honor.
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The Court: Well, his answer was no.
Mr. Saypol: The answer was negative.

Q. Do you know the defendant Julius Rosenberg? A.
Yes, I do.
Q. Do you see him here in court?! A. Yes, I do.

(269)

Q. Would you identify himt A. The man with the
mustache and glasses in the middle of the table.

The Court: The record shows Mr. Rosenberg
identified.

Q. Did anybody ever ask you to obtain classified docu-
ments and information from the Navy Department for
the benefit of the Soviet Union?

Mr. Phillips: I object.

Mr. A. Bloch: I object to the questmn on the
ground it is improper in form.

The Court: What is improper about the formt

Mr. A, Bloch: It is leading.

Mr. E. H. Bloch: If your Honor please—

The Court: Overruled on that ground.

Mr. Phillips: It calls wholly for a conclusion.

The Court: Overruled.

Mr. Phillips: Of the witness’ mind.

Mr. E. H. Bloch: May I just add this—

Mr. Phillips: Your Honor—

The Court: Don't argue. You have stated your
point, that is all.

Mr. Phillips: May I ask that the question be
repeated?
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The Court: Repeat the question.
(Question read.) '

(270) ' :

. Mr. Phillips: It is clearly objected to for other
reasons. It is objectionable that somebody asked
-him to do something in the interest of the Soviet
Uniop. That invoives three different states of facts
in one question. ,

The Court: I will sustain that. '
By Mr. Saypol:

Q. Where were you living in 1944, in the summer? A.
At 247 Delaware Avenue, SW, in Washington.

Q. About that time did you see the defendant Rosen-
berg? A. Yes, I did. ) o

Q. Tell us the circumstances under which you saw him?
A. Well, one evening, it was early, before supper, I re-
ceived a phone call from a person who said he was Julius

.Rosenberg.

The Court: When was this?
The Witness: In June, 1944,

A. (Continuing) He said that he was a forwmer olass-
mate. I remembered the name, I recalled who it was, and
he said he would like to see me. He came over after sup-
per, and my wife was there and we had a casual con-
- versation. After that he asked if my wife would leave
the room, that he wanted to speak to me in private. She
did and he then said to me—he talked to me first about
the job that the Soviet Union was doing in the war (271)
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effort and how at present a good deal of military informa-
tion was being denied them by some interests in the
United States, and because of that, their effort was being
impeded. He said that there were many people who
were implementing aid to the Soviet Union by providing
classified information about military equipments, and so
forth, and asked whether in my capacity at the Burean
of Ordinance would I have access to and would I be able
to get such information and would I turn it over to him.

Q. Now, let me ask you this questidn: In the course
of that conversation, was there any talk about the place
where you worked or the kind of work that you did? A.
Well, in the earlier conversation he asked me, and he
spoke to my wife—we all asked each other what we were
doing, and it was established that I was working in the
Bureau of Ordinance and what I was doing there.

Q. Did you tell him what you were doing? A. At the
time I was working on computers—well, I was in the fire
control section in the Bureau of Ordinance, and I was
working on computers for anti-aircraft control and other
computers involving fire control.

Q. Would you just digress for a moment and tell us
what you mean or what was meant by the term “ classi-
fied” information?

(272) 4
Mr. E. H. Bloch: I object to that upon the
ground that this witness has not been qualified as
an expert.
Mr. Saypol: I don’t think it requires any expert-
ness to describe the term.
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By the Court:

Q. You said you bad been with the Navy for 10 years;
is that right, approximately 10 yearst A. That’s right.

Q. And during that period of time you dealt with infor-
mation that was characterized as “clasm.ﬁed” and “non-
classified”t A. That’s right.

Q. As far as Navy personnel was conoerned, was that
defined for them? A. Yes.

Q. Would you please define it for us? A. Well, the first
classification is “restricted,” which is information which
is—which is not permitted to be released to the public, I
believe, only on some specific means, such as press re-
leases. There was “confidential,” to which no one but
anthorized people have any access or any authorized ac-

cess. Then there is “secret,” which is a .stage beyond .

“confidential.” The equipment which I worked on varied
from “restricted” to “confidential,” that is, at that time.

Mr. K. H. Bloch: Now, if the Court please, 1
(273) press my objection, because from the expla-
nation given by this witness, he hasn’t used the
word “classified” once. He has merely enumerated
three groups of information and I agsume that
when your Honor propounded the questions to the
witness it Was to test his qualifications as.an expert,

" but I bave heard nothing and I don’t think anybody
has heard anything——

The Court: All right, you don’t have to go along.

Mr. E. H. Bloch: I am sorry. As long as I made
my point.

The Court: .Please state your objection in short
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form. You all have a habit of going on longer.
Please give me some credit for some intelligence,
too.

By the Court:

Q. Did I understand you to mention “classified” also?
A. I don’t recall that I did, but the terms, the word
“classified” was used in the Navy Department, but gen-
erally we spoke of something being “confidential” or “re-
stricted,” but the terms were used synonymously.

By Mr. Saypol:

Q. Well, in fact, these categories that you have de-
seribed, were generally embraced in the broad term “classi-
fied”; that is what “classified” meant? A. That's right.
(274)

Mr. Phillips: I object to the District Attorney
telling him what he means.

Mr. E. H. Bloch: I object.

Mr. Saypol: Well, your Honor, it is a matter
of public information.

The Court: It is a simple thing. Let us not get
too excited.

Q. Now, just to clear the picture a little more, did you
tell Rosenberg at the time that the type of work you were
on included computers and something about fire controlt
When you talk about fire control, you mean the control of
conflagrations, flames, or something else? A. No, I don’t.

Q. What does that mean? A. Well, it has to do with
equipment that deals with the eventusl aiming and firing
of missiles against the targets.
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Q. You mean from different types of gunst? A. That is
correct. ‘

Q. From rifles, from machine guns? A. That i correct.

Q. From cannons? A. That's right.

Q. Well now, having told that to Rosenberg, will you
then continue with what he said to you, as you testified a
little while ago? I think you told us that he said some-
thing about there not being adequate supply to Russia
(275) of information of this type, that it could use; will
you continue then with what he said? A. Well, he asked
about any plans or blueprints or anything that might be
of value, and that all these things are needed, and that
the choice would not be mine, if I had some such informa-
tion, they should be turned over and someone would
evaluate them. He said that this information, if I would
agree to do 8o, should be taken to New York, to him, and
he would have it processed photographically and the
material would be returned. He said that this would be
done in a very safe manner, that is, would be brought ono
night; it would be processed immediately and could be
returned almost within a short time, so it could be re-
turned before it was missed. He also indicated the secur-
ity of these means, that is, that the material was to be
carried in containers which would offer protestion, that
is, the film would be exposed if tampened with by un-
authorized people, and he generally tried to gssure me
that the operation would be safe, as far as I was con-
cerned.

Q. We will come back to that again in a little while. I
want to go on to another subject momentarily with vou.
Will you projeet yourself, if you will now, into the year
1947. At that time do you know whether the defendant
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Sobell was employed? A. He was employed (276) some
time in ’47 at the Reeves Instrument Corporation.

Q. Wkere was that located? A. At 215 East 91st Street,
in New York.

Q. At that time you were still working the Navy Depart-
ment? A. That is correct.

Q. In the course of your employment in these years
that you mentioned, was it incidental to your employment
and part of it for you to go to different plants located
thronghout the country to examine and confer in connec-
tion with the work, the type of work you have told us
about, that you were working on? A. Yes.
< Q. For instance, were there times when you went to
the General Electric plant at Schenectady? A. Yes.

Q. Was it in connection with that official purpose of

2 your work that you went at one time to the Reeves Instru-

ment plant, in New York City, where Sobell was em-
ployed? A. Yes, that is correct.

Q. Now, at this time in 1947, when you visited this
Reeves plant where Sobell was employed, did you have a
conversation with him or did he have a conversation with
you regarding Soviet espionage? A. Yes.

Q. Will you tell us what the conversation was? A,

"Well, he inquired as to whether I knew of any engineer-

ing graduates or students——

Mr. Phillips: I can't hear the witness’ answer.
(277) ) ‘
The Witness: I am sorry.

The Court: Speak up; speak up louder.

A." (Continuing) He inquired as to whether I knew of any

engineering students or engineering graduates who were
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progressive, who would be safe to approach on this ques-
tion of espionage, of getting material.

Q. Well, in speaking with you abont that, ooncernmg
these possible recruits, was anything said concerning their
association or their ideology or their contacts?

Mr. Phillips: Just a moment. There are too

many questions in one, sociology, ideology, contact;
which does he mean. '

The Court: Overruled. He means elther or any
of them.
Mr. Phillips: Exception. .

A. Well, I don't recall the exact definition that was made
of these people, but the indication was that they would
be progressive people, whom I knew to be safe, who could
be asked about such getting of material. -~ '

Mr. E. H. Bloch: I move to strike out the latter
part of the answer after “indication” g8 not being

proper words.

The Court: Will you read it back, please, read
the question and answer.

Mr. Saypol: Let me— .

(218) - ¥

The Court: Do you want to strike out the an-
swer? -

Mr. Saypol: Yes, let me wit.hdraw the ques-
tion.

Q. What was the substance of the conversation, if you
can’t recall the exact words? A. Well, the substance was
if I knew of students who were progressive, or, in other

(279)
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words, safe, safe for someone to ask about getting guch
information.

Q. When you say “safe” in getting such mformahon,
you mean for similar—

Mr. Phillips: Just a minute. I object to the

attorney for the people telling him “do you mean”

" anything. What he says is what he says. That
stands, not the lawyer’s mentioning what he is
interested in.

The Court: You mean, Mr. Saypol can't ask

* him another question on the same subject?

Mr. Phillips: Not another question which in-
volves saying, “You said so and so; by that do you
mean so and so”t That is what I meant.

The Court: Overruled. Ask him what he means
by that.

Mr. E. H. Bloch: If the Court please, may I
just add the additional objection that the vice is

- the leading suggestive character of the question,
and I rise now, not only in connection with this
question, but——

The Court:
he meant by it.

I understand you. Ask him what

By Mr. Sapol:

Q. Did Mr. Sobell tell you what he meant when he said
that he wanted to get these recruits, for what purpose
he wanted to get them, for what purpose they should be
gotten, what they were to do?! A. You mean, what was
the intent of getting these peoplet
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Q. What did he say to you about the intention of get-
ting these people! What were they intended fort A.
They would be approached concerning this question "of
espionage, of getting of classified material, if they could
get into position where such material would be available
to them.

Q. Well now, having asked you those broad questions,
Mr. Elitcher, I.shall go into some detail with youn. You

‘say-that-you. were born in the City of New York, or did

you say? A. Yes.
Q. Whent A. September 1, 1918,
Q. Are you married?! A. Yes.
Q. When were you married?! A. In May of 1943
i Q. Do you and your wife have any children? A. Yes.
Q. How manyt A. Two.
Q. What are their agest A. One is five, & gu'l and
the other is 14 months, a boy.

(260)

Q. Your wife’s name is Helene? A. That is correct.

Q. You had your public school education here in thé
City of New York, did you not? A. Yes.

Q. Then you attended Stuyvesant High School together
'with Sobell?" A. Yes.

Q. You graduated from the College of the City of New |

York in 1938; is that correct! A. That is correct.’

Q. Were you awarded a degree upon graduation?  A.
Yes.

Q. What degree did you taket A. Bachelor of Science
‘in electrical engineering.

Q. It was after your graduation with that degree in

. . 35a
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1938 that you found employment with the Bureau of
Ordinance, in the Navy Department? A. That’s right.

The Court: What was that degree?
The Witness: B.S. in electrical engineering.

Q. Just to carry on your employment after 1948, did
you have other employment? A. After 1948, yes, I went
to work at the Reeves Instrument Corporation in Novem-
ber—October of 1948.

Q. How long did you continue there? A. Until May 2,
1951, last week.

Q. Did you say “May”t A. 1 am sorry, March.

Q. Are you presently employed? A. No.

(281)

Q. What kind of work was done at the Reeves Instru-
ment Company? A. Well, the company does work, military
work, for the Services. Well, they do computing work.
There is fire control system work done, some radar work,
that is about it,~a broad field.

Q. That is work connected with the national defense?
A. That is correct.

Q. That is the same kind of work—

Mr. Phillips: 1s it possible to instruct the wit-
ness to talk a little louder?

The Court: Yes. Will you please speak a little
louder. The acoustics here are very bad.

Mr. Phillips: He begins all right and then drops
his voice.
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Q. Now, you told us that Rosenberg came to your house
in the summer of 1944, June, I think you said? A. Yes.

Q. 244 Delaware Avenue, in Washington? A. That is
correct.

Q. Is that the first time you met him? A. After school,
yes.

Q. When you say “after school,” did you know him at
school? A. Yes, he was in the same class at school.

Q. Did he attend any of the classes which yon were
(282) at, at City Colleget A. Well——

The Court: Now, when you talk of “school,”
what school are you talking of? -

The Witness: City College of New York.

A. I don’t recall him as being a member of any partw
ular class.

Q. Sobell, I think you said, however, you met at Stny-
vesant High Schoolt A. Yes.

Q. Did he afterwards attend City College with you,
too? A. Yes.

Q. Did you through City College together? A. Yes.

Q. I take it then that Rosenberg, Sobell and you studied
engineering at City College together? A. Yes. .

Q- While you were at City College, did the three of you
have any conversations together, at any time? A. Yes.

Q- What were some of the subjects that you talked

about, aside from the technical phases of the studies which
you were pursuing?

Mr. Phillips: That is subject to the same ob-
Jection.
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Mr. Saypol; This is again-with the same object
as was indicated to the Court at the bench.

Mr. Phillips: I wanted to be saved the necessity
(283) of objecting.

The Court: Very well. Will you try and fix the
period of time for ust

Q. That would be 19377381 A. That’s nght
Q. Around that time?t

Mr. E. H. Bloch: I thought that we had made
it clear, your Honor, that our objection to this line
.of testimony was with respect to political.

The Court: If it pertains to the same subject
matter, you have the objection. In other words,
if it goes to the question of motive gs distinguished
from the actual proof of the indictment itself, on

this same question of communism, you have your
objection.

"~ Q. Tell us what were those conversations of mutual
interest to the three of you! A. Well, I had been asked
by some students at the School of Technology—

Mr. A. Bloch: A little londer, pleaset I can't
hear you.

The Court: You must remember to talk up.
Talk to that marshal in the back of the room.

A. I was asked by some stndents at the School of Tech-

nology—this was near—in the senior year, near gradua-
tion—as to whether I would be willing to join some, a

N

g




38a

Maz Elitcher—for Government—Direct

group of young Communist league, a group of the young
Communist league, and I recall that Sobell (284) and
Rosenberg being two who did inquire about joining such-
a group.

- Q. You mean, they inquired of you whether you were
willing to join such a group? A. That is correct.

The Court: Well now, on this business of the
young Communist league, I have nothing to indicate
before me that there is any caunsal connection be-
tween that and the charge in the indictments.

Mr. Saypol: It leads into that.

The Court: Is there a causal connection between
the young Communist league and the Commumst
Party?t _

Mr. Saypol: Well, your Honor, if I may recall,
his conversation with Sobell in 1939, as a result of
which he joined the Communist Party; immediately
preceding that was the conversation about the
Young Communist League, so it leads right into it.

Mr. E. H. Bloch: I think, your Honor, that this
question and answer also have the additional ob-
jection that the witness has not connected any of
these defendants with what was said to.him, and
what he did in reliance upon what was said to him.
He said, “Some students at the college askad me
about it.”

The Court: Yes, I am going to sustain the
objection.

Mr. Saypol: But he has also said that this was
(285) in the presence of the defendant, if the Court
please.

39
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The Court: No, I will tell you, on this ques-
tion of the Young Communist League, unless there
is some discussions there that bring it within the
four corners of my ruling, I am going to exclude it.

Mr. Saypol: Well, if your Honor pleases, I sub-
mit this, whether it is the Young Communist League,
or whether it is the Horatio Alger Progressive
Club at City College, or whether it is the members
of a civic club at City College— ’

The Court: Regardless; correct, regardless
of — : )

Mr. Saypol: What I am showing is that these
people were not strangers to each other, that they

- had something in common there, as far as this goes,

that it ultimateiy led into the gravamen of tho
orime.-

The Court: I understand that, but their pomt
on objection is, if you mention the Horatio Alger
Club, I am sure they would have no objection.
Their objection is to the mere mention of that word

* . in conuection with the Young—League, that it is of

an inflammatory nature, and unless there is some
direct connection, or they preach certain principles
that would indicate that it was consistent with
what they did subsequently, as charged, I am going
to exclude it.

Mr. Saypol: If your Honor pleases, no stigma
attaches that way. These were the circumstances of
the association, If they had a league there for the
reform of counterfeiters and they got together and
they talked about those things——
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- . . The Court: Did they talk about those things?

Mr. Saypol: Well, he was testifying that they
did, the evidence was a common objective.
The Court: I will reframe your question for you.

By the Court:

Q. You were at City College between what years! A.
'34 and ’38.

Q. During 1934 and 1938 did you meet with the defend-
ants Rosenberg and Sobell on occasions? A. Yes.

Q. Would you say you met with them on many occa-

-8ions? A, Yes.
Q. How often would yon say yon met w1th them? A. .

Well, with Sobell, I probably met once a day and—pos-
8ibly—with Rosenberg, less than that. I don’t recall very
much of him.

Q. I take it that you belonged to certain orgamzatlons
with him; is that correct! A. Yes.

The Court: Now, without mentioning the organi-
zation that he belonged to, will you: proeeed with
your question.

'>

-

By Mr. Saypol:

Q. Aside from the association with Rosenberg and
Sobell in classes, did you see him at any other places, in
connection with the attendance at school? A. No, I did
not.

4la
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Q. Did.you see him at any extracarricular places, at
any—

Mr. E. H. Bloch: T object to it upon the ground
that the witness has already answered. .

Q. Did.yon attend any meetings with him? A. Well—

The .Court:
" memory.

Well, maybe bhe is jogging his

Q. Did you attend any meetings with him? A. I don’t
recall attending any meetings with him.

The Court: Now, Mr. Saypol, I want to get this
clear now. If you are prepared to establish that
the Young Communist League preaches the same
principles as the Communist Party, I will permit
you to ask these questions.

‘Mr. Saypol: I think I am, but in order to pro-
tect the record, perhaps we might do it at the
bench.

The Court: All right, step up.

(The following proceedings took place at the
bench, outside the hearing of the jury.)

(288)

Mr. Saypol: Your Honor, we are prepared. That
is our objective. I am going to prove the crime;
I am trying to prove common association, common
purpose, )
~ The Court: Fine, you go right ahead and prove
this association, but when you are proving it in an
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organization which they contend & mere mention is
inflammatory, that is their point. You have a nght
to prove association.

Mr. Cohn: Your Honor, I don’t know whether it
ig inflammatory or not. I don’t know if it has any-
thing to do with it. I think it is admissible and
proper. o

The Court: No, Mr. Cohn, that isn’t. true. The
inflammatory nature of it might have spme weight
on whatever point you have to make.

Mr. Cohn: I can’t agree with you. I think it is
relevant. Your Honor, on this point you have testi-
mony of the witness, a picture that they were in
college together in 1944; Rosenberg identified him-
self as a former classmate and as a friend, and
approached him and asked him to engage in these
activities. After that he had a conversation with
Sobell in ’47, in which he was asked to recruit pro-
gressive and safe people. I don’t think there is any
doubt that Rosenberg approached him, and speci-
fically in Sobell’s words, the approach to the other
people was made on the basis of their having (289)
progressive views and on the basis of their being

safe, and undoubtedly the approach is made to him |

on the same basis and the same reason, and I think
it is perfectly proper to show they were assocmted
together in activities of that bent and that the two
defendants knew he was inclined along those lines.
The Court: I agree with you.
Mr. Cohn: Therefore he was approached as a
safe person and he was asked to approach other

i
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persons, people of safe and progressive views, as
being safe.

Furthermore, on the question of motives, I don’t
think there is any doubt—— _

The.Court: There is no difference of opinion on
that at all, and I have been asking repeatedly for
Mr. Saypol to tell me that the Young Commaunist
League preaches or expounds some principles that
would be consistent with the ultimate charge.

Mr. Saypol: The answer is yes.

+The Court: I hsven’t had an nneqmvocal answer
yet

r. Saypol: The answer is yes.

The Court: Well, if I have an unequivocal an-
swer, I will permit the question.

Mr. Saypol: The answer is yes, and there is
proof of that if it has to be submitted.

Mr. A. Bloch: You are taking it subject to con-
nection?

The Court: That’s right.

Mr. E. H. Bloch: If the Court please, as I un-
derstand the way your Honor is thinking, end
especially Mr. Saypol’s response, Mr, Saypol is now
representing to the Court that he will show the
Court that the Young Communist League, as an
organization at that time, espoused views con-
sonant with illegality, or which would make it an
organization that would bear on the issues in this

. case, in other words, that there would be tha't causal

"and direct and intimate connection.
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Mr. Cohn: It can only be shown t.hat it is an
organization——
Mr. E. H. Bloch: Oh, well—
The Court: Let him finish.
Mr. Cohn: Yon said that awfully fast. I am
basing it exactly on the testimony that has been

'

adduced by the witness here. He was asked by one|

of the defendants to approach peaple who had pro-
gressive views and who were safe. .

The Court: "In 1947.

Mr. Cohn: Undoubtedly, yes, your Honor.

The Court: All right. Now, let’s go back. You
are talking about belonging to a league in 1937.

Mr. Kuntz:
The Court:

34, :
It was edsier to say 1937.

Mr. Cohn: I don't know that it is ’34 or '37. I

think there was continuation of that association in
the Communist Party in Washington, when Sobell
was down there.

The Court:
cate again. I want an unequivocal answer. Is
there some connection between the Yoyng Commu-
nist League—are you going to establish Yt—and the
ultimate principles that were established_ in it?

Mr. Cohn: I don’t think we can establish that the
Young Communist League at meetings told mem-
bers to go out and steal classified information. I
certainly think we can establish that the Young
Communist League and the Communist Party both
were progressive organizations which believed in
Soviet Russia as a model and a guide.

Now, you are beginning to equivo- |
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The Court: Are you going to establish thatt

Mr. Cohn: I don’t think there is any doubt about
it.

The Court: Are you going to establish that there
is any difference between the Young Communist

_ League and the Communist Party?

(292)

Mr. Cohn: There is a difference in regard to age.
The Court: Is that all.

Mr. Saypol: That is all.

Mr. Cohn: Yes, we can offer documentary proof.

The Court: Is that all, again, I ask you?

Mr. Cohn: I don't think there is any difference.

Mr. Saypol: Yes, official documents of the Com-
munist Party describe the Young Communist
League as a student party adjunct.

Mr. Kuntz: That was excluded in tha Reming-
ton case.

The Court: The reason for that was because
there Mr. Remington was charged with having com-
mitted perjury, in that he lied about being a mem-
ber of the Communist Party.

Mr. E. H. Bloch: Wouldn’t have been logical for
the——

Mr. Cohn: It would have been.

Mr. E. H, Bloch: Just following Mr. Cohn’s
argument—-

Mr. Cohn: Your Honmor— °

The Court: He is making an argument and I
would like Mr. Bloch’s reply. -

Mr. E. H. Bloch: If the Young Communist
League is considered to be one of these safe and
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" ideal something, worthy of the greatest admiration
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progressive organizations, I say, in the Remington ,'

case, just in (293) accordance with fixing the minds |
and the intent of the defendant, the Government!
should have been able to prove, according to Mr.§

" Cohn, his association with the Young Commnmst

League, but the Court rejected that proposition.

Mr. Saypol: And very properly so, and the rea-
son for that—I shouldn’t say “properly,” but ap-
propriately—the Court didn’t reject it there be-
cause our objective was to prove membership in the |
Communist Party, not the Young Communist
League. :

Mr. Cohn: I didn’t agree with the Court’s ruling :

at the time. I don’t think it is in accord with any |

rulings of any Appellate Courts on the subject.

The Court: There are very few rulings by the
Appellate Court. The point I want to get to is, 1!
have no problem at all, if you will tell me—and j
you run the risk in doing so—that there is no dif-
ference between the Young Communist League and
the Communist Party, as far as principles that are
espoused, in that both have as one of their prinei-
ples, aiding the Soviet Government, as you have
indicated before. .

Mr. Cohn: I would say, your Honor, as fir as
the Young Communist League and the Commnunist
Party are concerned, the Soviet Union experiment
is pointed to by all the members and pointed to the
direction of all the (294) members as being the

and support.

Mr. Saypol: That is the God that they direct
themselves to, both of them.
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Mr. E. H. Bloch: Look, your Honor—

Mr. Saypol: Let me say that we are getting our-
selves into unnecessary and immaterial collateral
matters, in so far as the furor and fuss is being
made. I am going to prove that these people com-
mitted espionage; I am showing that these asso-
ciations, as I have said, are for the purpose of
ghowing their intent, showing their purpose, and if
there is so much fuss about it I will just pass right
over it.

The Court: Well, this is off the record.

(Discussion off the record.)

(295)

Q. After your graduation some time in 1938, did you
move to Washingtont? A. Yes, I did.

Q. And when did you first arrive in Washington, D. C.t
A. Tt was, I believe, the 18t of November, 1938.

Q. Some time toward the end of the year? A. That is
correct.

Q. Where did you first live when you got to Washing-
ton? A. At, I think it was, 1466 Columbia Boad, North-
west.

Q. Did there come a time when you moved to Delafield
Place? A. Yes.

Q. When was that? A. In December of 1938. 1316
Delafield Place.

Q. Did you see Sobell around that time? A. Yes.

Q. Where did you see himt A. Well, some time in
December he came down to Washington looking for a
position. He had not been referred to a particular job
but he was looking for one. He had come to Washington
to see if he could get close to where jobs were available.

Senzolbed v i
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He stayed at a house next door; that is, he slept at the:
house next door to 1316 Delafield Place, but not part of
our own household at 1316.

Mr. Phillips: The witness is talking too low
again.

The Court: Yes. Talk to the marshal back there.
He wants to hear your story.

(296)
Q. Some time, a month or two thereafter, did you move
from Delafield Placet A. Yes. The house broke up in, I

think, January of 1939 and I moved to a room at 4925-9&1’
Street.

1

Q. After that, a month or two or three months beyond;

that did you move again? A. Yes.

Q. Where did you move to? A. 4925-Tth Street on the!

top floor of a private home, an apartment.

Q. When was that, do you remember? A. It was either
April or May. I believe May 1st probably of 1939.

Q. Did you have any conversation with Sobell regard-
ing that move? A. Yes.

Q. What was the conversationt A. Well he was in-
terested in starting an apartment with somedne, with me,
and through his inquiring about this, I finally decided to
make such a move and take an apartment. .

Q. Well, in these intervening two months, I take it,
Sobell had remained at 1312¢ A. I believe so, yes.

Q. Then in April of 1939 did he move again? A. Yes.
He moved into the apartment with me.

Q. In other words, the two of you were together. Howf

3
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long did you stay there? A. We stayed there about &
year until May of 1940.

Q. What happened then? A. We then took amnother
apartment, a regular apartment in an apartment house at
(297) 2225 N Street, N.W.

Q. How long did you remain there? A. Well, I re-
mained at the apartment until abont October of 1941.
Sobell left in September to go to the University of Michi-
gag Now that was in September, 1941, that he left to go
to the University of Michigan, is that it? A. That is
correct.

Q. Now, in the interval between December, 1938 and
December, 1941, do you know where Sobell was employed?
A. At the Burean of Ordnance.

Q. That is the same place with you! A. That is cor-
rect.

Q. Now, you have told us about the conversation with
Sobell regarding membership in the Communist Party, is
that right? A. Yes.

Q. Do I recall correctly, do I understand correctly that
preceding your actual attendance at the first meeting with
him the conversation between you was about the Young
Communist League? A. Yes.

Q. Now, will you tell us again about the conversation
with him leading up to this joining of the party by you?
A. Well, he talked to me about the need for joining such
an organization in Washington, what its purpose was,
what it was to achieve. I dou’t recall the complete (298)
conversation. There were more than one. They all were
leading up to my joining this group.
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.. Q. When was it that you finally joined the party? A,
I don’t know the exact month or date. .

Q. About what year? A. Oh, it would be in 1939.
Before the end of 1939. :

Q. Can you tell us how many constituted membership
in the group you joined at Sobell’s suggestion? A. Well,
the group that I came down to when I joined, I think
there were about maybe fifteen people there. ,

Q. Yes. A. And we were divided up into groups, into
smaller groups, and I met—after I met only 'with four,
three or four people at a time.

Mr. A. Bloch: Won’t you please keep your voice
up? You sink down lower as you go along.

Mr. Saypol: Mr. Bloch, if you will suggest to
me, I will address the witness and ask him to do it
or so conduct myself that he will. !

Mr. A. Bloch: It is done so spontaneously.

Mr. Saypol: Will the Court suggest to Mr. Bloch

if he will make the suggestion to me, I wiil guide !
the witness accordingly and in that way avoid any _

interruption.
The Court: Proceed.

Q. Was there anything common about the me;lbers of
this group of four or five you told us about in respect to
(299) their employment? A. Yes. I would say all of
them were members of the Government,

- Q. Any particular branch of the Government! A. No.

The Court: Will you try to bear in mind—per-
haps this will help: Suppose you were addressing
a group; will you speak in that tone of voice!

5la
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Q. Now, in this group, should I call it a cell? Was it
described as a cell at the time? A. I don’t believe we use
that word. A group or branch.

Q. Did Sobell remain in that group with you? A. Yes.

Q. Or branch? A. Yes.

Q. Will you tell us something about the meetings of
that group? Where were they held? A. The meetings
were held in the homes of the various members in sort of
rotation.

Q. How about the payment of dues! Was there any
payment of dues for the membership! A. Dues were
paid at the meetings, yes.

Q. To whom were they paid?! A. They were paid to
someone who was the chairman or called the chairman of
the group.

Q. Was there any time when Sobell acted as chairman
of the group?! A. Yes. At the beginning, at these first
meetings he was chairman. I don’t recall how long (300)
a period that encompassed.

Q. Incident to dues—

Mr. Kuntz: Excuse me, Mr. Saypol, I take it
this is all taken subject to our objection?
The Court: Yes.

Q. Do you recall incident to his presiding or acting as
chairman whether any dues were paid to him by you, or
did you see others pay dues to him? A. Well, dues were
paid to the chairman only. The chairman transferred
the dues to otber people. I don’t recall the payment of the
dues to him specifically.

LT 72\ I
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Q. What transpired at these meetings in Sobell's p'res-
ence? .

Mr. A. Bloch: Objection.

Q. (Continuing) Regarding the party or your workt:
Will you tell ust A. Well, regarding the party there!
was discussion of news events, specifically from readings |
of the Daily Worker. There were discussions of Marxist!
theory, Leninist theory, and also discussions of articles !
from the Communist. Literature like the—

The Court: Speak up. o

The Witness: Literature like the Communist.
That made up the bulk of the discussions at the
meetings. '

Q. Did you receive any official instructions' at these
meetings? A. Well, there were instructions——

(301) Co
Mr. Phillips: Just a moment. I object to the
expression official instructions. Official from whom!
The Court: Did you receive any'instructions?
The Witness: Yes. Some. .
Mr. Phillips: Just yes or no. >
The Witness: Yes.

Q. Did you receive any of those insiructions fromn
Sobell as chairman of the meeting? A. Yes. They would
come from the chairman, yes,

Q. Were there any discussions concerning Communist
infiltration, including reference to front organizations!?
A. Well, there was a suggestion, recommendation to join
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certain organizations in Washington, orzanizations that
were operating in Washington. One of them was the
American Peace Mobilization. When the American Youth
Congress had its congress in Washington there was a
suggestion to assist them to help in the activity.

Q. At this time do you recall what the situation was
in respect to the Hitler-Stalin pact? A. I think——

Mr. E. H. Bloch: Objected to as incompetent,
irrelevant and immaterial to the issues in this case.
The Court: Overruled.
'Mr. E. H. Bloch: Exception.
. The Witness: Well, at the time the pact was in
effect, I believe.
(302)
The Court: Will you fix the timet What year
was this?

Q. 1939 and 19401 A. Yes, sir.

Mr. Saypol: I have the official date of the exist-
ence of that pact if it should go into the record.
I think it was August 25, 1939. I think it was
August, 1939 to June, 1941.

Q. Were any instructions issned by the chairman with
respect to the attitude of the members of the cell in so
far as the attitude toward Russia was concerned in the
light of the existence of the Hitler-Stalin pact?

Mr. E. H. Bloch: If the Court please, although
. .you have overruled my objection, I would like to
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object to the question upon the ground,?hat it is
leading and suggestive. ,

The Court: Overruled. .

Mr. E. H. Bloch: I respectfully except.

Mr. Kuntz: I take it, if your Honor please, the
ruling on the objection applies—.

The Court: I said yesterday that all rulings
on any objection taken by Mr. Bloch'will apply
to your client and vice versa unless you indicate
to the contrary that you don’t join in the objec-
tion. .

Mr. Kuntz: Thank you.

(Last question read.).

(303) :

The Witness: Well, I know that instructions did
come down concerning the attitude on the pact,
and they would be transferred by the chairman.

Q. What did the chairman say about the attitude, what
your attitude should be or what the group attitude shonld
be?t

The Court: Not what he woulci say; what did
" he say?t ‘%

Q. Yes. A. Well, the pact was in, effect and support
was to be obtained for the pact for the Soviet Union’s
position, and we were to talk with people and to get gen-
. eral support for the existence of the pact and its aims,

Q. In the course of that pact, of course, Russia was an
ally of Hitler, isn't that sot

Mr. E. H. Bloch: I object tv the question on the
ground that that not only is not the fact; it involves
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political controversy and discussion outside of the
issues in this case. Historians disagree on that.

The Court: I sustain the objection. Well, the
fact is that there was a pact in existence between
Germany and Russia at that time, is that correct?

The Witness: That is correct.

Mr. Saypol: That is no different from what I
asked, if the Court please.

The Court: Well, he didn’t like the way you had
asked it. Is this a convenient place to pause!
(304)

Mr, Saypol: Yes.

The Court: Ladies and gentlemen, you may re-
tire to the jury room.

(Short recess.)

Mr. Saypol: May I proceed, your Honor?
The Court: Yes.

By Mr. Saypol:

Q. At these group meetings at some of which Sobell
aoted as chairman, about which you bave testified, did

any discussion take place amongst those present regard-

ing the position of the group as a unit of the Communist
Party relating to Soviet Russial A. Yes.

Mr. E. H. Bloch: If the Court please, may I ask
the Court to make clear to the jury now that any
testimony with respect to Sobell is not binding on

the defendant Rosenberg unless the main charge is
proved?

ArE

g



g

i
i
!
4

56a oo
Maz Elitcher—for Govemment«—Dt:rect

The Court: That is quite right. Any testimony
concerning this witness’s association with Mr. So-
bell at this time they are talking about in 1939 and
thereabouts is not to be received as against Mr.
Rosenberg nor Mrs. Rosenberg,

Mr. Phillips: Likewise that is true the other way.

The Court: That is true the other way, too.

Mr. Phillips: Any conversation relatmg to Rosen- |

berg—— o
(305) \
The Court: Unless it occurred during the period
of the conspiracy.
Mr. Phillips: Yes.

The Court: After the conspiracy has been estab-

lished.

Mr. Saypol: Likewise I think it a.hould be stated
to the jury that there will come a time that I will
establish that and all of these objections will prove
futile.

Mr. Phillips: I think that is anp upfair state-
ment, if the Court please.

The Court: Disregard it. I will give you the
proper legal instructions at the proper time.

Mr. Saypol: Now let us get back to.the business
at hand. >

(Last question and answer read_.)

- Q. What was the discussion and what instructions did
you receive as part of that discussion? A. Well, the in-
- structions in regard to this question involved continuous
support of the Soviet Union and as the result, I mean
from this, through the fact that we were to go out and to
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gain support from people around us for the position of
the Soviet Union.

Q. How long did you and Sobell continue attending
these Communist group meetings? A. Well, it would con-
tinue until September, 1941.

(306)

Q. Do you recall the names of some of the persons? In
addition to Sobell, do you recall the names of any other
persons’ who attended these meetings? A. Well, at the
first meeting I recall a limited number.

Mr. Saypol: May I just interrupt you for a
moment. If the defendants do not object, I shall
expect the witness to name the individuals who at-
tended. Sometimes there is an objection and in
that event I thought I should caution in advance,
and suggest that initials alone be given unless I
deem it appropriate to bring out the names.

Mr. E. H. Bloch: I am very glad Mr. Saypol was
kind enough to state that to the Court. I would
object.

Mr. Saypol: All right. I can do it that way,
then. That is why I offered to do it that way to
avoid any objection.

Q. Do you remember the initials of anybody who was

present at these group meetings? A. Well, over this pe-
riod I only recall two. One was——

Mr. Phillips: Initials are just as objectionahle

as the person’s name.
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The Court: I beg your pardon?

Mr. Phillips: I object to any initials because the
purpose of giving these initials is to identify the
people. Otherwise there is no reason for initials.

The Court: Do you want the names identified?
. Mr. Phillips: No. The names have been ex-
cluded. 1 say initials— '

The Court: The names have not been excluded
Both counsel have agreed that they won’t do it.

Mr. Phillips: Well, both counsel have agreed.
Now I think we should as well agree that initials,
though not as grave as names, do carry the import
of identity.

The Court: Yes. Now, what is the objection as
far as your client is concerned?

Mr. Phillips: I object to initials.

The Court: On the ground that it i is preJudlclalt
Do you claim that?

Mr. Phillips: On the ground that those initials
may prove prejudicial.

Mr. Saypol: Maybe Mr. Phllllps wants only one
initial. Would that help you? ‘-\

Mr. Phillips: Unless the initial is the initial of i
one of the defendants. Any other people outside’
of these defendants are not properly charged here,
with anything, and the only purpose I can see in]
anybody’s mind for introducing their names or 1den-§
tity by means of one or two initials is certainly—:

The Court: Mr. Saypol, is there some relevancy,

to thist

(308)
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Mr. Saypol: I am trying to show. what trans-
pired at these meetings. I am trying to show what
this witness knows about it. I am trying to es-
tablish the form and substance, memory. and recol-
lection. I want to show that this witness has a
. clear recollection of what transpired.

The Court: Go ahead.

Mr. Saypol: In proceeding this way I am pro-
viding a fertile field for cross examination.

. The Court: Go ahead.

Mr. E. H. Bloch: Just a second. If the purpose
of this question is to refresh the recollection of the
witness, then I submit——

The Court: He didn’t say that, Mr. Bloch.

Mr. E. H. Bloch: I thought he said something
about recollection.

The Court: No. He said one of the purposes
was to show that this witness had a pretty good
recollection of everything that had transpired at
these meetings.

Mr. E. H. Bloch: There is no question that has
been raised to the——

Mr. Saypol: May I substitute the word kmowl-
edget

The Court: I think he has the right to estab-
lish it for the satisfaction of the jury. The jury
ultimately will pass upon the question of whether
or not this man is telling a credible story, whether
his recollec- (309) tion is good, and he wants to
establish some of the surrounding facts.
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Mr. E. H. Bloch: I think that is true as a gen-

eral proposition. I am trying to apply it concretely |

to the specific question. Nobody has raised any
question as yet about his recollection.

The Court: But you will raise the question that
he is not a credible witness. .

Mr. E. H. Bloch: Well, I think that is proper on
redirect for Mr. Saypo) to try to buttress the credi-
bility of the witness. .

The Court: Well, what difference does it make?
You will attempt to destroy his credibility.

Mr. E. H. Bloch: I definitely will.

The Court: Well, go ahead.

Mr. Saypol: I will show that he knows what he

.is talking about. How about the issue of these

initials? Will I use one-or two or the full name!
The Court: I think you had better use initials.
If he is going to go into this subject would you
prefer to have initials rather than the full name!
Mr. Phillips: Maybe the initials J. S. somebody
will take as Josef Stalin.

The Court: Well, if the initials are J. 8., you}

will stipulate that it wasn’t Josef Stalin. Proceed.
(310) Would you rather have the fiill namet Is
that what you want? e

Mr. Phillips: I would rather have neither names
nor initials.

The Court: Now if there are going to be initials,
if I have ruled that there will be initials, would
you rather have the name or the initials?

Mr. Phillips: If your Honor please, 1 would
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rather have the initials but that doesn’t lessen my
objection.

The Court: Very well. I understand.

Mr. Phillips: In other words, I am choosing the
lesser of the two evils.

Mr. Saypol: Doesn’t this amount to a statement
by Mr. Phillips that he would rather not have the
testimony? ’

The Court: Well, let us not comment on it.

Q. You say you recall two persons at least who at-
tended these meetingst A. That is correct.
* Q. Do you recall the initials of one of them? A. Yes.
Q. Will you give them to us? A. S.8.
Q. Was 8. 8. in the employ of the Government of the

- United States, do you know? A. Yes.

Q. Wheret A. I believe it is the Civil Service (311)
Commission.

Q. Do you remember the other? A. I recall one other
initial, S. M.

Q. In the employ of the Government! A. I only be-
lieve that there was employment in the Government, yes.
. Q. Do you know what branch? A. No.

Q. After Sobell left what happened to you in conneec-
tion with membership in that Communist groupt A.
Well, there was a change of personnel but I continued as
8 member of the Communist Party.

Q. Until when? A. Until 1948.

Q. Did there come some sort of change in the identity
or in the definition of the members of those groups after
19427 Were they allocated to respective branches of the
Government? A. Yes. Abont that time the members of

-
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the individual groups were made up mainly of en;ployees

of a particular agency.
Q. What denomination was applied to the gronp which
you were a member oft A. Navy branch.

Q. Navy branch? Was the word cell used at that time!? |

A. I don't believe so.
Q. Do you remember how many constituted that branch!?

A. Well, it varied. It started with two.
Q. Approximately? A. About seven or ‘eight.
possibly. I haven’t added them up at one time.

(312)
Q. Do you remember t.he initials of some of the members
of that group?! A. Yes.

Mr. Kuntz: If your Honor please, I think 1
gathered from the witnéss’s answer that he is now
referring to after, he testified, Sobell. left. So
obviously, if that is the case, obviously this testi-
mony would be wholly irrelevant.

The Court: Yes. I will sustain the objection.

Q. Now, between 1941 and 1944, did you have occasion,
to see Sobellt A. Yes. Sobell visited Y.aahington on}-

about two occasions.
Q. Did you see him and talk with him?_ A. Yes.
Q. Then you have told us there finally came a time in

1944 when you had this meeting with Rosenberg at 2471

Delaware Avenue! A. Yes.

Q. Now do you remember in point of time any signi-
ficant date related to that meeting? A. Yes.
short time after D Day.

It was a

Eight, |
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Q. And it was that night that you reccived a telephono
call from one Julins Rosenbergt A. Yes,

Q. In that conversation he said he wanted to talk with
you! A. Yes.

Q. Did you associate him at that time as.a former
colleague at City College? A. Yes.

Q.. I take it that was the basis upon which you agreed
(813) to see him and invited him there? A. Yes, that is
right. -

The Court: You hadn’t seen him since your City
College days?

The Witness: That is correct.

Q. Did he finally come to your home? A. Yes.

Q. When did he arrive, do you remember? A. It was
in the evening. It was after supper. After we had our
supper.

Q. I think you told us he first spoke with you together
with your wifet A. That is right.

Q. And thereafter he spoke to you alonet A. Yes.

Q. Was it at his request that this conversation was
caried on with you privately or just a coincidence?

Mr. E. H. Bloch: If the Court please, I not only
object to the form of the question but I object to it
on the ground that it has already been asked and
answered.

The Court: Yes, that was answered. He said he

had asked his wife to leave the room. Rosenberg
had asked whether or not Mr. Elitcher's wife would
leave the room and she did leave the room.

Mr. Saypol:

Is the reference now to the prior
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testimony at the outset of the examination or im-
mediately prior to this? I want.to go into it in
some more detail. ' .

The Court: All right. Go ahead. ‘That parti-
(314) cular question Mr. Bloch said had been &an-
swered, and it was answered.

Q. Will you continue to tell us aftér you started the
talking with Rosenberg alone what you said and what he
said? E

Mr. E. H. Bloch: I object upon the ground that

it has already been asked and answered.
The Court: Is that a new field?

Mr. Saypol: There will be additional details|

brought out to those that I initially .developed. 1
can try to be precise and segregate, ‘although I
think with continuity no harm can be done in hav-
ing the witness tell his narrative.

The Court: Well, maybe we can save some time.

By the Court:

Q. Do I understand Mr. Rosenberg then asked you
what type of work you were doing in the Navy and told
you that Russia needs help, and asked you to turn over
any blueprints which could help, is- that correct? A.
Yes.

Q. And if there were any film involved that he would
have it taken care of in the proper container and all this
material could be returned before the next morning so
there wouldn’t be anything about it?! A. Yes.

The Court: Go on from there.
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(315)
By Mr. Saypol:

Q. Was anything said—well, all right, suppose you
supply it, Mr. Elitcher? A. Well, in the process of con-
vincing me of the perhaps need or the safety of these
deeds, he told me that Sobell who had been my former
roommate was also——

Mr. Philips: Just a minute. I object to any
eonversation about Sobell in the absence of Sobell.
The Court: Let us understand this right now:
‘ in a conspiracy after it has been established that
the conspiracy exists, conversations by one con-
spirator are binding on the other conspirator even
though not in his presence. Your objection is that
no conspiracy has been shown?

Mr. Phillips: Precisely.

The Court: The Government can’t prove its en-
tire case in one hoar,

Mr. Phillips: But they must first prove the thing
they must prove first.

The Court: They can't prove their entire case
in one hour. Your objection is overruled. It is
taken subject to proof that a conspiracy exists.

Mr. Phillips: Exception,

Q. Did Rosenberg say anything to you at that time
about the fact that others were getting similar military

(316) information? A. Yes. Well, he had said that other
people were——
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Mr. E. H. Bloch: I am going to ask Mr. Saypol
please not to ask leading and suggestive questions.

The Court: Try not to lead on this sabject, Mr.
Saypol. . '

Mr. Saypol: Of course I won’t, but sometimes—

The Court: Sometimes you can address the wit-
ness’s attention to a particular subjeet, like you
have him now in a conversation in June, 1944. Will
you exhaust his memory on that?.

(Last question read and answer.) .

The Court: Complete your answer.

The Witness: Were also helping in this matter.

Q. Did he tell you any more about the.way in which
they were helping? A. No, he did not.
Q. Now, it was immediately preceding this last answer

you gave that you answered my question' regarding the’

fact that others were supplying similar military informa.
tion to Rosenberg. A. Yes.

Mr. E. H. Bloch: T object to the form of the;
question. I object on the additional ground that it!
pre-supposes a state of facts not proved.

fact.
(317)

what I intended to have read.
The Court: I thought it would shorten it, but
he wants——

Q. What did Rosenberg say to you about that? Al

The Court: Well, he asked whetl;er it was the .

Mr. Saypol: That was on the record. That if
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other names were mentioned, but there were others con-
tributing in this way.

By the Court:

Q- In what way? A. In this way, in giving " informa-
tion to him, giving to Rosenberg.
Q. What information? A. Military information.

By Mr. Saypol:

Q. For what purpose? A. For the purpose of trans-
ference to the Soviet Union.

* Q. Was it at that time that he then mentioned that
Sobell was helping in this way?! A. Yes.

Q. In the course of the conversation was anything said
about other individuals besides yourselft A. No, no other
names were mentioned.

Q. I am talking generally. A. Yes.

Q. Was anything said about getting others? A. Yes,
He was interested——

Mr. E. H. Bloch: I object to it on the ground
tht:i q(\;izt)ion has already been asked and answered,
an I think it is unfai i
e o8 ir to stress something of

The Court: It has been asked and answered.

Mr. Saypol: I know it has but I am trying to
maintain the continuity. I can't pick these things
apart.

Q. What was said finally with respect to the course you

Well, he had said there were others contributing. Na should pursue if you had any information to supply?

W '-.;ﬁ\g,i-m s
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Mr. E. H. Bloch: Again I object to it on the
ground the question has been asked and answered
The Court:
something else. I understand he was to turn it over

to him and he would have it photostated or du

whatever was necessary and return it by the morn
ing so it would not be missed.. -

Q. Did he tell you where you should take your informs;
tion in order to get it to himt? A. Yes.

"Mr. E. H. Bloch: I object to the question upox
the ground—— :
The Court: That is overruled. Go ahead.

A. Yes. He said that his name was listed in the Man
hattan directory and I could find it there.' I believe b
also gave me his address, but he said I could find his na \
in the Manhattan directory.

Q. Did he say anything about the ultimate destinatio
of the material which would be supplied?

Mr. E. H. Bloch: I object to the question upa
(319) the ground that it has been asked and ar’
swered. *

The Court: I will permit this to be answered.

A. Other than that it would go to Russia, there was notk
ing else mentioned. |

Q. Did he describe to you the type of material that
was interested in getting? A. Well, yes. The inter '
was mainly for plans or reports or books regarding mil
tary equipment, new military equipment, anything that{

That is correct., Unless there if .
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might think could be of any value, of any assistance to
the Soviet Union.

Q. Did that terminate the meeting that night? A. Yes.

Q. Now, after that when did you see Rosenberg next?
A. Well, later that summer my wife and I took a trip
to New York. Rosenberg had previously said if we were
in New York to call him, we might have dinner or we
might meet other classmates. So we did call him and he
arranged a meeting with other classmates for dinner.

Q. Did you have dinner with him that night? A. Yes.

Q. How many people were present at that dinner? A.
About five others.

Q. Was that a public restaurant? A. Yes.
- Q. Were others present besides the defendanty A. Yes.
(320)
. Q. I take it then that there was no discussion concern-
ing this subject that you have testified to? A. That is
correct.

Q. After that do you recall seeing Sobell and his wifet
A. Yes,

Q. By that time Sobell had been married? A. No, I
don’t believe so.

\Q. Where did you see him and whent A. Well, we
went on a vacation to Kumbabrow State Park in West
Virginia.

The Court: Whent

The Witness: The week preceding Labor Day,
1944,

Q- Did you stay at that camp or state park, you and
your ‘wife and Sobell and his wife! A. Yes.
Q. For how long? A. One week.
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Q. While you were there did you have any conversn
tion with Sobell regarding the prior conversation that
you testified to with Rosenberg? A. Yes.

Q. That is the one on D Day? A. Yes.

Q. What was said? Before yon say that, who was
present? Did the women hear this conversatlon‘l Were
they presentt A. No.

Q. Just you and Sobell? A. That is correct.

Q. What was said? A. I told him that—well, I had
wanted to tell him so that I could be sure of my position;
8o I said to him that Julins Rosenberg had (321) visited,
me some time ago, a short time ago at'my home, and had

asked me whether I would contribute military informa
tion to Russia, and in thé course of that he had said you,
Sobell, were also helping in this. At this point he became‘
very angry and said he should not have mentioned my

T1a
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Q. You say you saw Rosenberg in the summer of 19451
A. That is correct.
Q. Where did you see him? A. At his home.

(322)
Q. What were the circumstances of your visit? A.
Well, my wife and I had again taken a vacation of a few

days and we were staying in New York. We first stayed
at my mother’s house. My wife was dissatisfied and we
were looking for another place to stay. We had called
Rosenberg——

Q. We or you! A. I called, throngh common discussion

!.about it; I called Rosenberg. In the course of our talk

he suggested that we could stay at his place; his wife
was in the country, and so we could use his apartment.
Q. Where was that apartment? A, Knickerbocker Vil-

name. He should not have told you that. I tried to exf lage

plain that Rosenberg knew of our close relationship, aud:
you probably knew that he had seen me. So he probably.
felt safe about it. He said—he was still angry and said,
“It makes no difference, he shouldn’t have done it.” !

Q. Now I have referred to the.woman who is nov'
Sobell’s wife as his wife; at that time they weren't mar,
ried? A. That is correct. -

Q. Subsequently did you attend thelr weddmg in March,
1945t A. Yes.

Q. Where did the wedding take placet A. In Virginia

Q. When did you see Rosenberg next? A. In the sum-
mer of 1945.

The Court: When did you say they were mar
ried?
The Witness: In March, 1945,

Q. Did you stay there?! A. Yes.
Q. Did you have a talk with him that night? A. Yes.
Q. What was discussed between you?

The Court: Just the two or you or your wife?
The Witness: It was part with my wife and part
on the side.

Q. What conversation took place in your wife’s pres-
ence, and then tell us about that which took place between
you alonet A. Well, one of the things we talked about
related to this: he apparently—well, I don’t know the
exact circumstances, but he was either up for dismissal
(323) from his job or had been dismissed from his job
for security reasons,

g . w2 Voo e
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Mr. E. H. Bloch: I object to this unless Rosen.,
berg said it. I don’t want this witness’s idea.
The Court: Yes.

By the Court:

Q. Before you tell us that, where was he working? A
He was an inspector for, I think, the Army or Air Fore
at some place that was making electrical equipment for
them.

Q. Tell us what Rosenberg told you: Did he tell yon'
he was up for dismissalt A. Yes. I don’t know whether .
he was up for dismissal or had been dlsmmsed but lm
case was current. _ !

By Mr. Saypol:

Q. You say he was working for some firm doing military
work for the Air Force! A. Well, it was military worl
and I belicve he was a Government inspector rather thay
working for the firm.

Q. You say you don’t remember whether he told you I
had left or been discharged or whether he was up fog
discharge? A. That is correct. ¥ :

Q. But he did say for security reasons? A. That 1‘
correct. {

Q. What else was said? A. He talked about the (324
case. The union with which he was affiliated was ﬁghtini

it with him. |
Q. Did he have some documentary material with him}

A. Yes. He had some paper, some sort of brief rega
ing the case.

L R O T L
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Q. What do you recall what he read to you!?

Mr. E. H. Bloch: If the Court please, I object
to any conversation between this witness and the
defendant Julius Rosenberg with respect to any
subject matter not related to the issues in this case,
and I urge that any subject matter concerning
Bosenberg’s employment or possible dismissal from
employment in the Federal Government is not re-
lated to the issues in this case, and it only serves
to prejudice at this time. I don’t now what is going
to come up.

Mr. Saypol: Well, the proof will come out.

The Court: The objection is a good one, that
nothing should be admitted that is not related to
the case.

Mr. E. H. Bloch: Correct.

The Court: But Mr. Saypol says that it is re-
lated to the case and I must accept his word for it,
and if it ultimately appears that it is not, I sball
strike it.

Mr. E. H. Bloch: I agree with your Honor with
(325) this exception. We already know what the
subject matter that was discussed between Rosen-
berg and this witness was. He has already stated
it. What T am objecting to is going into that
matter.

The Court: Overruled.

Mr. E. H. Bloch: I respectfully except.

Q. Now, do you recall what the substance of those lines

Q. Did he read it to you! A.He read some b "1 .was that he read to you from that document? A. Well,
pieces from it.

. it had to do with——
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Mr. E. H. Bloch: My objection stays, your The Court: I don’t need any argument on this
' ! Honor? . . really, gentlemen.
. The Court: Overruled. ' Mr. Phillips: I don’t think it is proper for Mr.
L ) - Mr. E. H. Bloch: And if there is going to bei Saypol to discuss these things with spectators.
i . ; : : The Court: Oh, listen, you are going to be here
i o any question of a document, I also object on the e Lourt: 15ten, y e gomg

The Court: Overruled. .

) . : Q. About that time was the conversation carried on
‘ mll:.r. E. H. Bloch: I am sorry, the best evxdeneei with you alone or with your wife_i A. Well, there wasn’t
: ’ . The Witness: Well, it had something to do with! a .continuation of .the conversation. He just called me
L ff ! . some statement that had been presented regarding aside and,mt_xde this remark !.o me. .
l 1 : membership in the party, the Communist Party or; Q. Now, did he say ax'xythmg to you a.!)out the basia
\| Py party activities, and I don’t recall the complete for the charges against h,”" the actual basis and what he
l P . substance of it. ' i thought had been the basis? A. Yes.

i

1 ;

b secondary evidence rule. & long time. Just relax. Go ahead.
i 1

TR

|

; The Court: Was there any comment by him Mr. E. H. Bloch: I object to that as comple
e after he read it to you?t - ‘ i o ’ . h ¥
. t immaterial.
The Witness: Yes. That is what is to come up. incompetent and ate

!
i

i The Court: Are you coming to that nowt [ (327)

! ‘ (326) o E The Court: Overruled.

3 N ' The Witness: Yes. !

‘ ! ! Q. What did he say to yout A. He said he had been
. e Q. At that time do you remember—— { worried for quite some time for weeks about this case,

\ SN N o ! becanse he thought it had to do with this espionage ac-

‘ . Mr. Phillips: The witness is inaudiple again. (ivipy byt he was quite relieved to find out it only had to

o your Honor. ! do with the party activity. So he was relieved.

P Mr. Saypol: After the close of the recess I men-!

:l ' anything.

Q. Did he say anything about you! A. I don’t recall
! \ RS tioned it. I am sure everybody heard it. I asked v
1 some of the spectators in the rear of the room.
| .

1

Q. Did he invite you to come to see him again? A. Yes.
Q. When did you see him next? Do you recall a tele-

. phone conversation with him one Saturday morning? A.
Mr. Phillips: I don’t think it is a problem here! Oh, yes..

! They said at times they can hear the witness better
1
' ‘ . whether the spectators hear it.
5 l;-
t
i

than I.
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Mr. E. H. Block: Again I must object to the
question as leading and suggestive. '

The Court: Overruled.

Mr. E. H. Block: I respectfully except.

A. He called me again in September of 1945. :

Q. Did he tell you where he was? A. Yes. He‘was at!
the station, at Union Station in Washington. He had come
into the city and said he wanted to speak to me. ’ :

Q. Did you see him? A. Yes. He came over to thei
house. ) '
Q. How long was he with you that morning, do you:
remember? A. A short time. About fifteen or twenty!
(328) minutes.

Q. What did he say? A. Well, the war was over and he
was saying that even though the war was over there was
a continuing need for new military information for Russis,
and again was trying to get my views about it? whether
I would want to contribute in the future. |

Q. You mean continue in giving help? H

Mr. E. H. Block: I object to any phrase of Mr.
Saypol with respect to what the witness j)ms said

(Last answer read at the request of the Courf‘.);

The Court: I think that is sufficient. Have you,
completed your answer?

The Witness: Yes.

The Court: What did you say to him?

The Witness: I said I would see and if I bad
anything and I wanted to give it to him, I would

Q. Was there any discussion between you regarding the
type of work you were engaged in at that time in thei

{
i
{
!
i

1

let him know. i
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Bureau of Ordnance in the Navy Department? A. Yes.
He was asking whether—what I was doing. This was
quite some time later after the past visit, and he was in-
quiring about it.

Q. What did you tell him, what you were working on
at the time?! What did jou tell him? A. Well, I told
(329) himn that I was working on some sonar or anti-sub-
marine fire control devices.

Q. Will you tell us what that was? Describe it a little
more. A. Well, a fire control device being used for firing
missiles against a target. These were particular ones
which computed for missiles to be fired against submarines.

Q. In connection with your work I think you have told
us you had occasion to visit different war plants through-
out the country? A. Yes.

Q. That is for the Navy Department? A. Yes.

Q. Were there occasions when you visited the General
Electric plant in Schenectady, New York? A. Yes.

Q. Was any such work in progress theret A. Yes.

Q. Did there come a time when Sobell was employed in
that plant? A. Yes.

Q. Were there occasions on your visit to Schenectady
that you saw Sobell? A. Yes.

Q. Do you recall an occasion in 1946 on one of these

trips when you stayed overnight with Sobell at his home?
A. Yes.

The Court: What year is thist
Mr. Saypol: 1946.

Q. What part of 1946 was that, do you remember? (330)

A. It would be the early part of 1946.
Q.. Was there a discussion brought up by Sobell regard-

i
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ing the military work or classified work or anything hke
that that you were working on? A. Yes. '

Q. What was the conversation between you! A. Well,
we talked about our work, about what I was doing and,
what he was doing, and he inquired about some—as toi
whether there were pamphlets written. - }

Q. Well, just a moment, before you get to that. What:
kind of work did you tell him you were doing? A. Well, I,
was working—I was project engineer on a fire control .
system, and I was in charge of that development work. :

Q. Then what did he say? After you. discussed with,
him the details of the work you say there was something
said about some pamphlets or a pamphlet? A. Well, he
inquired as to whether there were any reports written
about this system on which I was working: ) ;

Q. In other words, he inquired about written umtenali
a8 distinguished from the oral talk that took plaee be-

tween you?! A. Yes. .o !

Mr. Phillips:
about that.
didn’t say that.

(331)
+. . The Court:
made the objection without your speech.
Mr. Phillips: I jumped up as soon as I could.
The Court: But you made a speech and yon
objected to Mr. Saypol’s speech.

Mr. Phillips: Oh, all right.
The Court: Overruled.
Mr. Phillips: Exception.

I object to Mr. Saypol’s speech;
He said in other words. The witness’
Mr. Saypol says it. It is leading,’
suggestive and improper. > }

That is the way. you, should have,
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Q. What did you tell him with regard to this written

material? A. I said there were some reports written on
various phases of the equipment.

Q. Did you say anything else about it? A. He asked

if I could get any of these reports and I said they were
isolated ones and had little importance.

Q. These reports that he was talking about and that

you were talking about, were these likewise classified?
A. Yes.

Q. That is, they were not available for public distribu-

tion? A. That is correct.

Q. They were military secretst

Mr. E. H. Bloch: I object to the question,
Mr. Phillips: I object to him asking the witness
to conclude that they were military secrets.

Q. Were they military secrets?

Mr. Phillips: He said they were classified and
(332) not open to the public. That is as far as we
know,

By the Court:

YQ As far as you know were they military gecrets? A.
8,

Mr. Phillips: I object to the form of that ques-
tion, and I except.

.The Court: Overruled. And in what fashion
were they classified?

The Witness: Confidential.

ARG e
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By Mr. Saypol:

Q. Was there any further discussion about the writ-
ten material? A. Yes. He asked me whether there was)
an ordnance pamphlet written about this material, an:
ordnance pamphlet being an overall description of the;
system. oo ‘

Q. What did you tell him? A. I said‘no, there was’
not. There was one being written by @. E. and would
be finished—it was due to be finished some time the end
of the year. )

Q. Did he ask you whether you would get one for him
or get some for him?

Mr. Phillips: I object again to asking this wit-i
ness, trying to put the words into his mouth. :

The Court: Can’t we get this story from the
witness in continuous fashion without this punctus

tion by an additional questiont
'(333)

By the Court:

Q. Can't you tell us or don’t you remember? Can yo
tell us what you said to him and what he said to yor
about it? A. Yes. ' .o

Q. Why don’t you tell us the whole story?

Mr. Saypol: Well, if we didn’t have these fre;
quent interruptions I think we could get it. The,
interruptions tend to distract the witness and l;
have to pursue it seriatim. : !

Mr. Phillips: May I suggest that the interrupi

i
\
i
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tions are occasioned by Mr. Saypol’s improper
questions. .

The Court: May I suggest that we have no fur-
ther argument. Go ahead.

The Witness: Well, on this occasion he asked
me whether there were any reports written abont
the equipment, and I said yes, there were some.
He asked if I could get these reports for him. I
said no—I said yes but that they were very unim-
portant, they were isolated. They dealt with spe-

, cific problems. He then asked whether there was
an ordnance pamphlet written and I said no there
wasn't, but one was due to be completed at the
end of the year approximately, schedunled for com-
pletion then, and he was interested in seeing or
knowing about the completion of this report.

Q. Do you know what type of work he was doing at
(334) the General Electric plant at that time? A. Yes.

Q. What was he working on? Tell us. A. Well, he
was working mainly on Servo mechanisms relating to
military work.

Q. Can you tell us anything more about that! Servo
mechanisms? A. Well, they are devices which are part of
the systems, which are used to control, to drive equip-
ment, to take intelligence and to use it in any way that
it is necessary for these computations that are made.
Generally you might say it is equipment which takes
intelligence information and reproduces it mechanically

or electrically and perbaps in other forms 80 it can be
used.
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Q. Do you know whether that was classified informa- ;
tiont A. T believe it was, yes. o ;
Q. When did you see Sobell again? A. Well, I saw

him again later that year at his home in Schenectady.
Q. Was that in connection with one of your official
tripsat A. Yes. - ‘
Q. Did you have any conversation with him about
these pamphletst A. Well, we had a discassion' about
our work, talking about what we were doing. In addi-
tion he asked me about the status of this pamphlet which
I had previously mentioned. I told him it was not com-
pleted, it was dragging along, it bad not been finished |
yet. . }
(335) "

Q. Was there any further discussion? A. Yes. There )
was a suggestion made to me to visit— ' :

Q. By him? A. By him, to see Rosenberg. I bad not |
seen him and the suggestion was mnade, and I said I would :
do so at some future opportunity.

Q. Did he state to you the purpose for which you should |
see him? . i

Mr. Phillips: Just a minute. That i% open to
the same objection I made before.

The Court: I will overrule it,

Mr. Phillips: Exception.

A. Well, he said, I don’t know in what words, or implied
that it had to do with this espionage business, but I don't'
recall the exact nature of the words. !

83a
Colloquy of Counsel

Mr. Phillips: I move to strike out the answer as
a conclusion of the witness. He spoke of something
being implied.

The Court: Well, I want to say this right now
so that we have no further difficnlty on this business
of conclusions. I suggest that you read the most
recent holding by the Court of Appeals for this
cireuit in United States v. Petrone, decided Novem-
ber 20, 1950. I don’t know what the official citation
is. You will find that the latest pronouncement by
the Court of Appeals on this business of conclusions.

. In effect they tell the district (335a) court not to

(336)

adhere to the old form of law book teaching on the
matter of taking of evidence, that a conclusion
should necessarily be excluded; the important thing,
the important function of the distriet court is to
attempt fo elicit the truth from the witness, and
whatever form, in effect they say, the district court
determines would best elicit the truth, with the ex-
mti::d of the old hearsay doctrine which is still
ered to, that iy the fo i i
Shout tor rm which the testimony

.Now, I will, in my good judgment, at times sus-
tain objection to exclusions, and at other times I will
overrule them, in my good judgment,

Mr. Phillips: The point of my objection is to the
use of the words “the conversation implied some-
thing.” That is certainly objectionable,

The Court: That means an impression that he

" got. That is what a conclusioy is, a man gets an

impression of something.




84a

Colloguy of Counsel , }
: i
i

Mr. Phillips: And the latest ruling is that &
witness’s impressions may be stated in that form? |
The Court: Under certain circunstances, for the '
purpose of eliciting the truth. .
Am I stating the law correctly as you understand |
it, Mr. Saypol and Mr. Cohn? . ' !
- Mr. Cohn: No doubt about it. i
Mr. Saypol: Mr. Cohn tried the easé; he argued !
the case. . :
Mr. Cohn: No doubt about it. The Court of
Appeals specifically held that an impression of 8
witness is competent, and in fact suggested it was!
error on the part of the District Court—-
The Court: So to exclude an impression.
Mr. Cohn: The specific question, very briefly, in‘
that case was, an FBI agent was asked his impres-|
sion (337) of whether or not a counterfeiter knew
that counterfeit money was in his house and was
ander his control, and the Court of Appeals held
it was error not to permit the FBI agent to give
his impression of whether the defendant knew at the
time.
The Court: That is correct. .
Mr. Phillips: I don’t think it is quite analogous,
for a man saying something was implied. }
The Court: The doctrine which they emmciate!
there is that the District Court should not be rigid
in repeating and adhering to the old law school,
type of teaching, that all conclusions are not ad-i
missible, and I happen to think the Court of Appeals:
is absolutely right, for whatever that is worth.
Mr. Phillips: May I submit that this—

{
|
‘.
|
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The Court: I think that this is an easier form
m}d a better form to elicit from a witness the truth,
without going to a lot of unnecessary motions.

Mr. Saypol: After all, aren’t we getting at the
tr.uth here, by trying to get impressions from the
witness?

The Court: Proceed.

Mr. E. H. Bloch: 1 object to any statements
at all. '

‘ The Court: I will sustain your objection to (338)
Mr. Saypol’s comments.

Disregard Mr. Saypol’s comments.

) Mr. Phillips: What is the ruling on my objec-
tiont

) '%‘he Court: The ruling on your objection is that
it is overruled. '

Mr. Phillips: Exception.

Mr. Saypol: Now, we got lost in the middle again.
Will you reread the last question and answer,
please? ’

(Last question and answer read.)

* By Mr. Saypol:

. Tha i i
sogetime: tQAok ‘;{)::ce in the early part of 1946 or in 1946
Q. Thereafter did you see Rosenberg? A. Yes, I did
Q. That was after the discussion with Sobell? ,A. Yes:
Ye? In which Sobell suggested that you see him? A.
. Where di i remem i
yotu2 8ay where i:‘:;::: i do yoo bort - DU
Q. Where. A. At the home of Rogenberg.
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Q. What did you say to him and what did he say to
you! A. Well, I called him and said—well, 1 (339) was
in the city on some official business, I believe—I- cfilled
bhim and told him I would like to see him, and he said to
come over. When I went up there—

The Court: When was this, did you say?
- The Witness: I am sorry!
The Court: When was this? )
. The Witness: Either the end of 746 and possibly
147, the date I don’t know.
The Court: All right. o

1

i
|
A. (Continuing) I told him about what I was—— ;

Q. Let me interrupt you for one minute. At the outseti;
of the conversation was anything said about the fact that:
you had talked to Sobell? A. Yes, 1 told him I had. %

Mr. E. H. Bloch: Now, if the Court please, Ij‘
think that there ougbt not to be any leading or sug-
gestive questions on this.

The Court: 1 agree. ‘ d

Mr. E. H. Bloch: I agree with the Court, hei
ought to be asked concerning the conversation. ¢

The Court: That is right; and bhe should tel
us the conversation, and then if he has left oul
something which you consider important, then. 1
will permit you to jog his memory, but I do wis},
this witness would tell us his story.

(340)

Q. will you then tell us, Mr. Elitcher, after jopr don;
versation with Sobell, about your visit with Mr. Rosex

s s g v non
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berg and what yon said and what he saidt A. When I
came there I told him that I seen Sobell, but he had sug-
gested seeing him. I told him about my new work—I
was perbaps in a more receptive frame of mind for him—
and he then interrupted and told me that they were
baving some difficulty, felt that there was a leak in this
espionage, and because of that there were precautions
being taken by him. He told me it wonld be best if I
don’t see him, if I don’t visit him, that I don’t come to
see him until he lets me know or until someone informs
me. Otherwise—I think that was the substance of the
conversation,

Q. Do you remember whether anything was said about
what should be done by you in regard to any of your
outside activities? A. Yes. I was told by him that it
would be best if I discontinned my union activities and
party activities.

Q. You mean Communist Party activitiest A. Yes.

Mr. E. H. Block: Now, I object to that. There
is no suggestion, there is no such suggestion in the
witness’ testimony, and here again it is leading.

, The Court: Overruled.

Mr. E. H. Block: I except.

(341)

The Court: I think that is a matter that will go
to the credibility of the witness. I have got to take
it.

Mr. E. H. Block: I understand, your Honor, but
if you will remember this witness’ testimony, he
hasn’t said one word about Rosenberg’s Communist
Party affiliations or activities. They were exclu-
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gively those of Sobell. Now, for the first time, Mr.

Saypol interjects “Communist Party activities.” 1]

don’t know what this witness meant, but I.would

like to get his testimony.
The Court: Let us have no argument. I am sure

that Mr. Saypol isn't interjecting anything that this

witness hasn’t told him on a. previous occasion.
* Mr. E. H. Block: I am convinced of that.

Mr. Saypol: I take it that when this witnes
refers to “party activities” he is not talking abou
a May party or a political party, other than th
party to which he is testifying.

The Court: Will you disregard that, please
Continue, Mr. Saypol. |

i

By Mr. Saypol: ) ' 1

Q. Do you know whether there came a time in 1947——}

B
i

The Court: Well now, wait. I.am a little con
fused now on this story. Do I understand that the
story ends this meeting with Rosenberg, in the ear)
part (342) of 1946, when he tells you that he doesn!

want you to do anything in connection with him ani .

that you will hear from him furthert
The Witness: Yes, that was late '46.
The Court: Late ’46. !
Mr. Saypol: I think the witness said late '46 o

early ’47. !
The Court: That is right, or beginning of 194}

yes.

The Witness: And he added that it would b

best if I discontinued any of my union and Com

§
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munist Party activities, that it would be much safer.
I told him I couldn’t, that that was what I was
doing, that was my life down there and I conld not
withdraw. He insisted but there were no conclu-
sions resulting from it, and I left.

By Mr. Saypol:

Q. Was anything said by either party in respect to
remaining in communication with each othert A. No.

Q. About that time, where had Sobell been workingt A.
At G.E.

Q. Did his employment change thent A. Well, some-

‘time in 1947 he took a position at the Reeves Instrument
Corporation.

Q. That is here in New York City? A. Yes.
(343)

Q. Do you know what kind of work he did there? A.
Well, there was—it was again work done for the Armed
Services; I am sure it was classified. He was in charge
of a project at the Reeves Instrument Corporation.

Q. About that time did you see Sobell? A. Yes.

Q. Did you have a conversation with him? A. Yes, I
met him more than once at Reeves,

Q. Do you recall the occasion when you had lunch with
him? A. Yes.

Q. Where did that luncheon take place? A. At a sort
of an eating place on Third Avenue, The Sugar Bowl.

The Court: When?
The Witness: In 1947.

VO Y T
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The Court: Whent: ' :
The Witness: End of 1947. I don’t remember

the month. ' P

. {

Q. Third Avenue and whati street, do you remember? A
99th—no, I am sorry—89th Street. i

Q. Was there some couversation then about the typ
of work that he was on? A. Well, we did talk about what:
we were both doing; we always talked about that. i

Q. What was it at the time, do you remember? A. Tha
I was doing or that he?

Q. He was doing. A. Well, he was working on some
plotting, what we call “a plotting board.” . )
(344) ' o

Q. What were you working ont A. I was still work
ing on this same fire control system. i

Q. Any particalar phase of it? ' A. No, it is the same
I was the project engineer in charge of the whole ey
tem. . {

Q. At this luncheon conversation, what was saidt i
Well, there was this request for names or informatin
about any engineering students that I might know, wh
were progressive, as I have testified before, and -askd
whether, if I knew of any such people,”would I let hin
know. I told him I didn’t know anybody. However,i{
sonebody came along I would tell him about it. A

Q. Was there anything said about the method of pu
ting them in touch with anybody, whom they were to b
put in touch with? A. No, there was no discussion d
that. i

IR R Rp—
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Q. About that time, do you recall a conversation with
Sobell relating to your wife? A. Yes.

Q. What was the conversation? A. Well, at about that
time my wife and I were having some personal difficul-
ties and I told it to him.

. The Court: Where was this, at the Sugar Bowlt
The Witness: At the Sugar Bowl.

A. (Continuing) He said that he—or, he became con-

. cerned and asked whether she kmew anything about this

‘espionage business. I told him I thought that she might
(345). know. However, I wasn’t sare, He said, “Well,
;lfmthmn't good”; and I said, “Well, it is just too bad.
she knows, she knows, and I just can’t do anything
about it.”
Q. Then, did there come a time when you went to work
for the Reeves Instrument Company, toot A. Yes.
Q. What was that! A. In October of 1948,
adg. Whelre did you take up your residencet A. At the
ress I mentioned previously, 164-18 7
Fludting, Y, 2nd Avenue,

Q. Did you and Sobell live near each oth
dress? A. Yes. rher af that ad-

Q. In other words, he lived in the same vicinityy A.
Yes, we were back to back, actually.

Q. Do you have occasion to come to work together and
80 home togethery A. Yes, we rode together in sort of
& car pool, two of us, and we alternated driving.

Q- Now, do you recall a conversation with him on one

A of these occasions, returning home, regarding this sub-

jeot? A. Yes. There was a similar request made about

MRS,
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people that I might know, except on this occasion ther
was the statement— ' ' i
Q. By whom? A. By Sobell, that because of some i
creased security measures that had been taken, it woul
be best to find engineering students, young students, wh
(346) were not involved in any progressive activity, n
that they would not be suspected, people who might eve,
tually be asked about providing niilitary information. [
said I didn’t know of anybody—agaip I didu’t know, anl
I said I had no knowledge. !
Q. Now, just coming back for a moment, at the tind
you first came to work for Reeves or immediately pn
ceding that, did you have any'conversation with Sob¢
about your plans? A. Yes. I had been informed—wd
my plans for leaving the Bureau of Ordnance started son
months before I left. I had been telling him about §
telling him that I had been planning to make a chang
However, I hadn’t made up my mind. However, whs
I finally did decide to leave, which was about in June
1948, again on the occasion of a visit to New York ¢
business, I called him and told him that I was planni
to leave the Bureau; that I had definitely decided to ¢
so. He said, “Don’t do anything before you see me. !
want to talk to you about it, and Rosenberg also wan
to speak to you about it.” He made an appointment fi
me to meet Rosenberg at 42nd ‘Street and Third Aw
nue, which I did. This was about 6.30 in the eveniy
There was a meeting with Rosenberg—— s
The Court: Speak up.

(347)
Mr. E. H. Bloch: May we have the time fixs
please, your Honor? -

s e ey S g
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The Court: Yes.

The Witness: I think it was in June of 1948,
when I decided to leave.

The Court: And is this when you.had this con-
‘versation with Sobell?
" The Witness: Yes. . :
‘ Mr. Saypol: The conversation with Sobell, if the
Court please, I think preceded the appointment
that he made. The appointment came out of the
conversation with Sobell.

. The Court: Yes, I am talking about having this
conversation and I am asking whether that was in
June of 19481

The Witness: Yes.

By Mr. Saypol:

Q. Now, did you ultimately meot Rosenberg as a re-
sult of Sobell’s suggestion? A. Yes, I met him at this
n-ppointed place. Sobell also came along—I don’t be-
lieve they came together—and we walked up Third Ave-
nue and some of the side streets and discussed this
matter.

Q. What did Rosenberg say to you?! A. Rosenber
asked about my plans to leave. ¢

(348)
The Court: When was thist

The Witness: Same time; this is the same day.
The Court: Oh, the same day.

Q. Yes? A. Asked about my plans. I told him I had

decided to leave Washington. He said that that was too
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bad; that he was sorry to hear it, because he wanted me,
to stay there, at the Bureau of Ordnance; he wanted me-f
he needed somebody to work at the Navy Department for.
this espionage purpose, and he wanted me to change wy
mind. He said that he also—he had some plans in hi
pocket for me to make a contact in Washington to mes
somebody, to establish a contact. I told him that I wouli
not, I would not do so, I would not change my plans t
leave. My wife and I wanted to leave and we were going
to leave. Sobeil was along and I recall that he agreed with
Rosenberg in his trying to convince me to stay down o
the Bureau of Ordnance. However, I convinced him ths
I was not going to change y plans; I was going to leaw
Washington. So that ended that part of the converss
tion. Sobell left and Rosenberg and I had dinner together

Q. Well, in the course of the conversation among th
three of you, when they were trying to convince you ths
you ought to stay at the Bureau of Ordnance, at the Nay
Department in Washington, do you: recall any (34
language of Sobell’s to you regarding his view of Roser
berg’s pleas to you! A. Well, only that he said, “Wel
Rosenberg is right, Julie is right; you should do that

'
]

just some similar remarks concerning it. b

Q. Now, after Sobell left, what haf)benedf A. BRosa
berg and I had dinner together at Manny Wolf’s, on Thin
Avenue, and— ' . '

Q. What was the conversation in the course of ths
dinner?! A. Well, among other things, we continuedh;
talk about this espionage, not relating to my leaving a
not leaving. He spoke of—well, he asked whether I kne
of places where important military work was done.
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mentioned the Bell Telephone Laboratories to him. He
was interested in my getting——

Q. Which Bell Laboratories? A. In Whippany, New
Jersey. He was interested in my getting a position there
and I said, “We'll see, maybe I can. I don’t know.” He
also‘ told me about the fact that money could be made
available for my education, if I so desired, if I wanted to
take courses which would improve my technical status. In
the course of that conversation I also asked him about
how he had started in this venture and he told me that he
had'a long time ago decided that this was what he wanted

.to do and he made it his point to get close to people,

peop_le in the Communist Party, he said—he didn’t (350)
specify any person or their positions—and kept getting
close from one person to another, until he was able to
approach someone, a Russian—again he didn’t specify
who or what he was—who would listen to his proposition
oonqceerEi:ghthia matter of getting information to Russia.
. Did he say that he finall i i
somebody?! A. Yes, he did. 7 Saceeeded in gotting to

Mr. Saypol: Your Honor, I want to go into a

fresh subject. Perha is di
A ps your Honor is dis
take the noon recess. posed fo

The Court: Al right.
Ladies and gentlemen of the j
cused until 2,20 this afternoon, T, yon v ex
The Court will recess until 2.20,
(Becess to 2.20 PM.)
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AFTERNOON SESSION

Max ELitcuer, resumed the stand:

Direct examination continued by Mr. Saypol:
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Q. Just a moment. Excuse me. I think the witness

raid the end of July or August.

The Witness: Yes.
Q. Go ahead. A. On the way up to New York, upon

. leaving Baltimore we had stopped to buy some dishes and
Q. At the time of the luncheon recess I recall you wewe went off the main road and on coming back I noticed
testifying about the time you came up to New York frathat .I was being followed.

Washington and changed your -employment. When w
that! A. Well, the time I came up and decided to chan
my employment was in June of 1948. *

Q. Now, there came a time when you drove ‘to Ns‘,
York with your familyt A. That is correct. {

Q. When was that? A. The end of July or the begh"
ning of August. Just about the end of July. .

Mr. E. H. Bloch: What year?

The Court: What year?

The Witness: Of 1948. 1 was coming up
look for a place to live and my family and I drg
up to New York. We were going to stay atﬁi
home of the Sobells during the search for a hox,
a permanent home.

Q. Did you come to Sobell’s™home with your famiﬁ
A. Yes, I did. o ]

Q. Did you talk to him? Did you see him there!

Yes, I did. . ,

Q. Will you tell us about the conversation! A. Wel

The Court: This is the end of 19481

(352)

.the way up——

The Witness: No, June—July of 1948. Well,

Mr. E. H. Block: I object to this as not binding
on the defendant.

The Court: It will be connected with the defend-
ant in a conversation of some kind?

Mr. Saypol: Yes. I think by this time it is
pretty nearly connected. :

The Court: You say it will be?

Mr. Saypol: Yes.

The Court: Objection overruled.

Mr. Saypol: I say by this time I think it is
pretty nearly connected. He has testified to a con-
versation with Sobell. . :

The Court: Not yet. He hasn’t told us yet. I
assume he will.

The Witness: I continued to notice these cars
until I got to New York, and I stopped off briefly
(353) at my mother’s house, which is on the way
to Queens. I had told my wife as we entered New
York——

Mr. Kuntz: We object to that.

The Court: Yes. Don’t tell us what you told
your wife.

The Witness: I then proceeded on to Sobell’s.
When I got there, we had one child and we put the
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child to bed, I called Sobell aside and told him thai

I thought that I had been followed by one or t?n‘
cars from Washington to New York. At this poin
he became very angry and said that I should na;
have come to the house under those circumstancs
I told him that those were my plans. I bhad intended=
—1I had planned to come to his house to stay; th!'
fact that 1 was followed couldn’t change it; wht.)ew.a:
was following me would probably know about it; i
any case it was our only destination. He was sh]lé
angry and concerned. However, he didn’t seem tg
believe that I had been followed. He told me |
should leave the house, I should go to & place i
the mountains perhaps, or some other place and
stay. During this next interval I told him tha'tiﬁ(
was not possible. I didu’t know where to go; I Ju
had no—nothing, I could see no other thing to do bq.

to stay. :
He finally agreed that 1 would stay. Howeve;,}
short time later he came over to me and said he ‘
some (354) valuable information in the house, som
thing that he should have given to Julius Rosenbey
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No.reference was made to it. He took it. When
we got into the car he put it in the glove compart-
ment. We drove—he drove over to Manhattan
along the East Side Drive and he parked outside
the Journal American Building. He left -the car.
He told me to park the car on the street.around the
corner, which I then .noticed was Catherine Slip.
He took this can out of the glove compartment and
left and I drove up the street.and down and parked
facing the Kast River Drive on Catherine Street
and waited for him there. He came back approxi-
mately a half hour later, or perhaps.a littie shorter,
and as we drove off I turned to him and said, “Well,
what does Julie .think about this, my being fol-
lowed?” .

He said, “It is all right; don’t be concerned about
it; it is O.K.” He then said Rosenberg had told
bim that he once talked to Elizabeth Bentley on the
phone but he was pretty sure she.didn’t know who
he was and therefore everything was all right. We
proceeded back to the house.

some time ago and had not done s0; it was too valt Q. Just a moment. At that time was the name Elizabeth
able to be destroyed and yet too dangerous to keq Bentley under discussion?! A. Well, it -had been in the
around. He said he wanted to ‘deliver it to Roses newspapers just prior to that-time, and I knew—

berg that night. I told him it was foolish under &
circumstances, that it was dangerous, it was & siﬂs_
thing to do. However, he insisted and said thatl!
was tired. He asked me to go along. He said &
was tired, and that he might not be able to make 8
trip back. I agreed to go after argument, and %
left the house. Upon leaving I saw him take whal|’
identified then as a 35 millimeter film can.

The Court: Excuse me.
like some water?

Juror No. 2:

The Court:
water, please.

All right, proceed.

Would Juror No. 2

I would.
‘Would you give that juror ‘some
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