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NOTICE

THE BEST COPIES OBTAINABLE ARE
INCLUDED IN THE REPRODUCTION
OF THE FILE.. PAGES INCLUDED
THAT ARE BLURRED, LIGHT OR
OTHERWISE DIFFICULT TO READ
ARE THE RESULT OF THE CONDITION
AND OR COLOR OF THE ORIGINALS
PROVIDED. THESE ARE THE BEST

- COPIES AVAILABLE.
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Jnuxy 9. 1962 |
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e T e 'umrrm 1'0 SBOJRE SUSTICB e l lison R
© o2 M e PR MORTOR SOBELL - &

A cnﬂdentul uurcc ‘ho m fnraislnd uluble SR
iafomtion in the past furnished the following informatiom -
" concerning a meet &of the Comnittee to Secure Justige . .
tor llorton Sobell

¢h was recently beld ln Nev York ﬂt‘.'- <o

L . The ttee to Socure Justieo for lorton lobo 3
is the successor o iutloa to_the National Comnittee ¢y ?,, N
_Seeurc Justice in rf Case, which has been :itul |
gmunist front organin on in the *Guide to urli N

_ zations and Publications,” fssued the onse 1&¢ ;
-on Un—Alerinn Activities, dated January 7. MNorter -.; ~ 2
Sobell s presently hcmented in the Bnited States  .v.": |

itenti Atlanta, Seorgias, where he is serving a._ ... ;--
year n:gince sfter r being convicted for conspiracy to0° ")

' cemmit paplemage on behalf of the Soviet Union, i

01-2483 (Norten Sobell) ~ SEE NOTE ON YELLOW -
| % 100-435455" Gelen Soba1l) E O YELLOW PAGE ™ o
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L ‘nxis docunent contains netther maneudatim
| nor cenclnsim of the FBI, It is the property of the
% FBI and is loaned to your agency; it and its contents
\arc not to be distribntcd outaidc your agency. :
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infomtion in this nemorandnm was furnished
by Rev York airtel 1/4/62 captioned "Cozmittee to Secure

| Justice for Morton Sobell" and was obtained ~ /Lo
fr BENCY 4 Y

b : “This memorandun is classified *Confidential” |
H as it contains information from a confidential source,
~ the unauthorized disclosure of which could be preJudicial

~to the defense interests of the Nation.
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/  office of Security :
Depqr_mgnt of _St_pg

ot ATTACHES .

- \Attached for Legil Attaches Lendon and Paris
are four copies and for Bonn and Rome two copies of
the memorandum concei-g%ng Hele 's trip to
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. : ‘ transmittal letter is classified s K‘\

: : Btial® inasmuch as it transmits an enclosure :

. o classified. The information promptin§ this

: letter is contained in New York airtel 1/4/62 captioned

*Committee to Secure Justice for Morton Sobell.,*"

Additional pertinent information contained in the
memorandum enclosure to New York airtel has been

- .. . disseminated to the military intelligence agencies;

Voo . Secret Service; Director, Bureau of ons; White

(D707 - House and Attorne General, The enclosure to this - . -

oL Yetter is classified "Confidential” as 1t contains -

7. 7 information from a confidential source, the unauthorized
vooens ot o disclosure of which could be prejudicial to the
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. --. to Government's Memorandum The Appendix consists of two

. i e ';—”.'_ : ]
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; FBI T - |
yo e |
§ » ~Date: 2/6/62 :
P . PLAIN TEXT - ,
E Transmit the fo‘llowino in TType in plain 1est or sode) j
- AIRTEL o [
] . - _ (Priority or Method of Mailing) |
— - — ———— ———— . — —— o o 4~ — ————————— ———— — e - —— —— —— —— L
" mo: - DIREC‘I‘OR, F.BI (101-2483) .
FROM: 'SAG, 1 EW YORK (100@37158 )
SUBJECT: MORTOM/SOBELL -
. ... BSP-R . .
RENY airtel 1/26/62 S

. Enclosed herewith for the Bureau 13 one photocopy
of memorandum by the USA, SDNY, in reply to motion filed on behalf
of subject. Also enclosed is one photocopy of an appendix

parts.

AUSA EMARD CUNNIFFE, SDNY, a.dvised SA EDJARD F, -.
MC CARTHY on 2/6/62 that, at the request of SOBELL's attorneys,
‘argument on the motion has been a.dJourned to 2/13/62.

c—

Bureau will be advised. ¢

ALL INFORMATION CONTAINED

HEREIN IS UNCLASSIFIED
_DATEA[;ﬁig:._B 30T/

=

A // e /0/2:/35'/4/?7

SOI'XR

@Bureau (101-2483) (
1- New York (100-107111 OBEL;. comrmzs) ! FE
1- New York 100- 7158

Approved:
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" vulnerable to collateral attack, the court shall vacate and

) - . | | .

STATUTES AND RULES INVOLVED
TITLE 28, SECTION 2255, U.S.C.

§2255. Federel custody; remedies on motion attacking sentence

A prisoner in custody under sentence of a cour’ established
by Act of Congress claiming the right to be released upon the
ground that the sentence was imposed in violation of the
=Lanstitution or laws of the United States, or that the courst
wae without Jjurisdiction to impose such sentence, or that the
sentence was in excess of the maximum authorized by law, or
ls otherwise subject to collateral attack, may move the court .
which imposed the sentence to vacate, set aside or correct . ,
the sentence, ‘ - ;

. L ]
A motion for such relief may be made at any time. .

Unless the motion and the files and records of the case '
conclusively show that the prisoner i1s entitled to no relilef, S |
the court shall cause notice thereof to be served upon the ]
United Ststes attorney, grant a proapt hearing thereon, deter- T
nine the issues and make findings of fact and conclusions of law
with reepect thereto. If the court finds that the Jjudgment was
rendered without Jjurisdiction, or that the sentence lnposed was
not authorized by law or otherwlsc . open to collateral attack,

or that there has been such a denial or infringement of the
constitutional rights of the orisoner as to render the Judgment

set the Judgment aside and shall discherge the prisoner or -
rescntence him or grant & new trial or correat the sentence . 1
as may sppear aporopriate, - o S

A court may entertain and determine such motion without
requiring the production of the vrisconcr at the hearing, . B

The senten®ting court shall not ve ro quir’d to entertain a
second or successive motion for similer r¢lief on behalf of the
sane brisoner.

An espweal may be taken to the court of appceals from the
order entersd on the motion as from a final Judgment on applica-~
tion for a writ of habeas corpus.

An application for a writ of habeas corpus in behalf of a
prisoner who 1s authorized to apply for relief by motion pursuant
to this section, shall not be entertained Af it apgsars that the
applicant has failed to apply for relief, by motion, to the
court which sentenced him, or that such court has denied hin
rellief, unless 1t also appears that- the remedy by motion is
inadequate or ineffective to test the legality of his detention.
June 25, 1948, c. 646, 62 Stat. 967, amended May 24, 19@9, C.
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ing conspiracy takes it &3 it 1s, end is there= E
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cawconspi:ators.’f 431 F.24 at: 893, LT

In 1\i:mt:cn, cbe er" statudz
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f.wormbeendane“ 107}3’ 2d at 848.
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the mmeso:a Distﬂ.ct Court: had no jurisdiction over the %

Y
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Ll Th.. Cou:::, held thaf: petiti.mr "becm a pa-'tyb 1:. [the :
-sonapir‘,cy] vith t.he sene effect as. :lf he had joi.aed in at
Lo " 1es inception" (uo r za at 966). . o i

A.. mted by t.he Cm.xrt of.’ Az:pc,als in ré the i.f
L trial jud,,e pros:e::ly chatceed tha jury on this aspcct of ccn? |
;:J-Aspir 2y Law Py e

.~?‘I£ you !:'ind t‘hat. th 2P WS & eonspi:acy ard that:
Morton Scbellwas a miwder of the econspiracy, any
. Btatements or #cts of sy co-conspirators are . -
7. binding upon him beceuse the low 1s that once you .
-7 have joined the conspiracy attempting toascoxplich
G it gn unlag€ul objective, the scts of the coecouspirae’
.o tors eone in furtherance of the sama obj_ectivc. L
‘.. even though the coeconspirators are unimowm to you, . -
i a..**e bindinp upan yau.".. 185 F.2d p. 600. o o

L ,‘-’%—1‘ m d;axrre, uzu.ch is m accorx':d with tha ect‘.blished

doctr.ne of the responsib:tuty of a cmpirator for p-'ior
{fe.c!:s of hie co-ccaspimco ~s, ,ratitione: nsy not escepe
o ':ff:'f‘re*‘?cnsibiuty fcr“ dm acts of his co-ccnspirators duriné
i t:he peried o£ hootilittes . i.m:e...pective of uh‘.then: ha was a
oF - nezber of the coz‘.spiracy at the t:l.ma whm: those acts took
:?'_'épmce. = LA “‘., ) f
¥ :.{;f"~1zveﬁ applying"'the-tationalo of Judge F:ank's d:.sscnt |

4
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. : direc.. appeal the present allegation of error in the charge

"._-_ 'cannot be sustained. X Judge Frank stated that the COurt erred

- "":-ii'in om.itting the two-conspiracy issue on the ground that

Ai;.,_Elichter 5 tcstimony would have supported two inierencea' -

J (1) that SObell agreed to transmit certain kinds of military R F'

informetion, as he aueged on ‘the appeal, ‘or (2) that he

ORI

Y agreed with other conspirators to transmit a11 kinds of
_.f'_militar.‘f_information. as the majority in the Court of Appeals
found : On the basis of what he found to be justifiable T
inferences from the record ’ Judge Frank stated that the jury ' I
'::.:Aho'uld have bem instructed on the issue.: 195 F. 2d at 601. |

: '~ With respect to the present contcntion, however, the S
L A;evidence is not reasonably susceptible to the inference that B

:-;fSobell joined the conspiracy after the end of hostilities.' S
‘ fThe evidence of Sobe'il's. pre-1946 participation was as compel-

";ling as the evidence of; hisw ‘:ubsequent acts. 'rhe same witness, o

:.,:Elichter, whom the judfre charged the jury they had to believe

4':A"‘:I‘.f you do not believe the testimony of Max c ‘
"Elichter as it pertains to Sobell, then you, _f‘ ._ I
= must acquit the defendant SObell.',' (1560) - f




o .‘,'. 3,

T «.ec*.;ccalncnt and ﬂ!.ght W'Lth te..pecc to Soben'a acta of
B ccnceal..mt a.ad fughc m 1950, the court specifically
i‘::;-:"._ctxarged tha jury that thase acta wcre mufficicnt in them= -
:;f.ﬁieelve., to jx..s:ify a fi.ndi.ng thac he was a consPirator (a.
{;”1559-1550). L S .' i ey _‘ L
E rna jury b.ad .noﬁteaacmble hasis t:o havc df.stinguis"md

S t.'ae p.‘e-l%s md mt-l%S e:vidr.'nﬂa. The Govermwnt prcsmtad
. ‘ ‘all of 1ts evidenca w!.thout anj such d:.stinction. l'he trial.

ccurt: smi..ed the evidcaca in :lts charge without nal'ing o

25 this dis..lnct:ion and-zza except:ion was t:akcm by the defen.,e. .

l’acx.d vith the atate of; thc ev:lc.ence, petiticmer did not’ T
e ‘eoate:td at: trial that. he my have join.d tha conSpitaf-y after

) the c:“ of hoatiuti.es. 'I‘I f_s m:xy be conttasted vr.:.tn thc
,“. ‘_,«,nated (195 r.Zd a: 601. n. 18), ms raisad a!: trial ‘l‘hc |
.;-.ﬁ'thrast cf th:: armment to the jury by Sc:bell'a attornﬂy (R
-"r"’"-'ii:2239-2266) uas tlmt: Elichtet waa the only a‘::ness whose te tiw
"T’i.:mony 1:plicated Sobeu i.n tba can..piracy, I:hat hi.s teatimony :
T w’s cc:mletely tmt:ue am! t.hat: Sobell was not a me.'ber of any

.'fcs..spitecy et aay ‘time,

throq,hcuc the i.ndictmfmt pe'd.od emept fot the cvidcr.ce of

4 ol ana o
N
1

- ' . . . P o
PR TRTE ey v Py oecases) " o v
e yricade

. ' .




px-e*&,t ecn t::xticn as to tha divicicn

Vg t.;_m: o£ Saaon'n pm..f.c vaticn ia im.cmi..t:c:t with So':cy

. _..a

: em!:eation at trial thaz: ho uwc': jes.n.é ey con.,pir.\.y. and

e w’th the pos t!.oa tamn by th. ée.fcn:a on apncal. iat Nuccia

: :,f.n \ich uoct of the xwfa'*t act.} took pl;ca, ard there ms no
4ccn.a,-iracy in later yeam wea Eas:sia s.‘.s hosti.le. . Sq..e &1&46

:jSﬁr ? v' ?0 “"w’snrb'::l '3 :0 2& &at 69.;.56&0

me at*'ack upoa;tiﬂa sauxtts ﬁilxxm to caarga on tha

q*m"t..an of tm eéaspiraﬂiea vaz:.ch was rcjccted by tua Cms-t
of Argds. 15 an _i.llust:r:x m oL the £act: tha: chm-e a::e

) s
- .'

% Tho he Comrt of A,,. a'd‘in réfué’rw tb éo'micnr' 6:1 &ppes
 an assigrmont ©f. err«:r' a3 to haxess cvide:zcc o n.ﬁ..n tihoy

- f way =3 abla trial levyer would wf.:hl*.old ga cbjecticn. Tho

o whdeh there are po objestions bolew, end it n."*t do ¢o
. hewe 1£ 4t beldeved that £z2ilure to object rc..ultca froa
S+ tho fnmcompotence of defendant's cowmscl,. Tthe rocoxd shows
o e that dofendents! counsol wire singulerly astu«a an.l ccm-
s*ieaticus " (195 P, 24 a‘. 590. o, 9). .

e T o

" ma an nl!y of thc L’n.tcd S‘.:at:ea d.min,_, th.. ye:i.od of hostilitics

T Py

w2s no objection below, that th:m r:.. ba @ varlcty of roosens

- court glso stated that vhile it may nmotice egrogious erzems P

P

RO A N
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kmmetable variat::lona of cmpiraciea which nay be L.:.‘,ined.

: kS “'Tne Co.n:t might have chatged on com:piracies for ato:::!.c and

m—atmc secrets. a con..piracy invalvino Sobell end Elichtcr '

a..d a consyi.racy imolviug the Rosen‘a.rgs and Green‘,lasr or

i “es pet!.tioaer now cuntends, a conqiraey before 1945 without

him and a ccnspi.racy ni‘tex.' 19&.: of uhich he vas a merbcr. '
Tha court:, howver, m uwler no duty to conjure up &1l of
chese variations and cuarz.c the jury wich :eopcct to any or
au of than unless an iseue was created. either factusny or
le‘,any, and unless tha dafense :cquested su..h a ch..r-'e i.n
_ accord with 1:3 theory of the case. As shcrm aoove, thc..e.
“tas o basis either i.n.the evidcm..a or in ths legal thaories

R 1 e
\




) N pRTITIONSRYS COMVICTION CANNOT BE SBT ¢ -
A AU e U ASIDE UNDER 28 U.8.C. §2255 EECAUSE OF - -
= et T omieny i ALLNGEDNY OTPROFER QUESTIONING OP A

", CO-DEFLIIDAIR} AS TG PRIOR PLTAS OF THE °
- PRIVILuIE AGAINGT SELF-INCRTINATION,
" PARTICULARLY WIDRGS THT CO-DIFIDANT'S -
TESTIMONY UAS CF MINIMAY, RELEVANCE TO
. THE EVILTRCS AGAINSY POTITIONER AWD 'mx
. CQ=-DTFRADAIT HAD PREVIOUSLY INVOKED

| TIE PRIVILYAR AT TRIAL.

YA The ermrlh’urmd on cross-emamlnation 15 R
Y not grownd for vacetion of the oo*wiction e -
Uﬂde!‘ 28 UCSDGO ?"-JD. ) i

Petiticner contenda
_ "be vaca‘ced on the grmd that

A .jBosenbezw, was asked 1:nproper
P !uom p..rticularly, pctitlonor

that his conviction shauld /
a co-derendant, E‘cl

t‘uestiona on croas-examination. o

allegezs that 11: was mpror)er

L B ito el;l.oit rron I:rs. Rosenberg the ract that gho had invo}'ed
: '-f the Fifth Amendmcnt bcfore the grand Jury to so.ue or the . '
R ‘i“'--:'s\.mc qx.estions that ehe ansvarca at tr.al .
sl 'h.'.i’h.ia contemion x2s not ralsed on t‘ze d__rcco- |
S .;“-appeal by Sobell or his co-ti¢ fcr.d:.nts.f/ In accord with

—/ Petitioner concede:. that tids contention vas not made -
“‘on eppeal excopt insofer as "the defense atbacked the
‘falraecss of the trial" (Pot. Mom, II, p.2l). Forty pases

- 0f the Rosenberga' bricef, wilch inrerentially were gdopted

tpartieipation of the trizl Sudze deprived thea of a feir .

“triel (Rocenbergs! briel, Court o" fppealssDocliet 2202, -

B 1> 6&-105 In setting out examples of the g2llegedly
“hostileo in rferencea by the tvial Judza, the Rosenborg

_bricf in one sentence, et p. $8-9, elludes to the ques-

* tiona regarding the Fifth Arencdment pleas, After discus-

Lo iging the point of law as eppellonts had presented 16, the

s Court of Appeals rejected the contention that the ¢trial

L T Jtc.cgapgr‘oicipated in the trial as a pa:'bisan. 195 P.28

by 8cbell {Sobell bricf, Court of fppeals Docket 2201, p. « - . O
59) were devoted to the contention that the undue paréisan .7 | |~

g




'_ the authori.ties diseussed m"Point IA, a motien to :
i:’.vaoute sentcnce under 28 u.s c. §2255 cannot be used
as a :mbautute for appeal to correct errors at trial
Q:'As"a Justiﬁcatlon fcr ¢oila eral attack petitioner
wirgea that Grunewsid v, United Stotes, 353 U.S. 301
':-('1957), on mich e how ;reﬁ.ea, uas decided Msequmt-
13 to his appeal.-/' e T T
‘ nowwer, 'seaction 2255 does notA becma avail—

'_fthe argwnenta did not bccome apparent to tho defense
_until subaeqm.nt appellate decisiuns in othcr cascs. -
f*un v. '("'z...tc ates. 30 U.S. L.w Vcek 4121 (Je.n. 22,

m_g, 255 r.za 383 (2d czr. 1958): 265 F.2d 155

;fi'm sun..:;v. mr;_g_, the Supreme cwrc rejected

LA arvice viole.ti.cna w*-re subjeat to conateral attack
: j‘;f'f?"becauae the trial courb dcm.ad them the opoortun.ty to :
el L ‘ ﬁ’a.e a dcfcm..e t.«mch ha.d bcen sustaincd by Supm e COurt

5 74 "-’ollord.ns the Gruncmld ‘decieion, SO‘oen petitioned
w -1 the Suprene Court TO veoccie its prior order denying him
s gerilorari, roising the objections made on this motlen

R TP TR SR ARG UNOBE Tt e e
‘-'“‘»""'.-"'f B N RSP I L S RO ALY

.£ile the petition wms denled. 347 U.S.:1021 '('19

.__a..ale tor the comctim or emra, not othend.ac cogniz zeble . |
_;_zmﬁer that section, memly bccause or an ancsation that ' )

1862)] S'dn“l V. Iv%, 3,)2 'U.S. i 71} (19n7)g m*tvd etates ..

'peti*loncrs' ar"'\men.. taat mmir convictions tor °e1ect1v1: ‘

-7 g8 to the erosa-cxamination of Ethel Rosenberg. I.vave to

B S5 o et



3;2 U.S. at 176-178 181. B Ho direct eppcal had been tcken

EEEN

ruled on the queaticn or the availability of the dofence at
;the tizae petitionere decwed not to Appeal the oris-inal '
fconvictions and petitionem lmd. the same cppartv..nity to _

o present the question on appcal as the defend‘.nts in otber i
azes o subsequenvly bbtaincd tne matng that the dental .
qf the dcfensc xsaa emneoua. 332 U.8. at 181. Urder

by the trial ccurt coum not be revieued on habcas corpus.
f"f-f“TSimnarly, Sobeu could have raised tqe allc"-ed _:'{ .‘
;f:‘errcr 1n cro....-e:\amlnation m'x appcal. G"Lnex rald uid not
f‘ovcz'mle pz-ior S\gprcme court decislons; i.t maml.! settled
a:"q\.estion praviously open. R B ,' S ', .
/. In the very xocent case\ of AL V. Dnited states,
he SLpremé coux't; marnmeu the rationale of the Smal -
cése. In Bill. ﬁmere the tr..al court had not afrorded the
ﬂefenézmt his right under Rule 32, P.R.Crig.P. %o spoak
;;,on his oun behalf prinx- to sentencihg, the suprezne cwrt

fﬁct'evara the °uprem coun found that 1t had not dcfinitivel:f: 3

Ahe.,a cimumstanccs tha court held. that the errora cor ca‘ B




FER .,,}_‘:nem that the sentence could not be conaterany
| ”“‘i§fattached._'The torce of the Bule 32 reqpirement,
e maofar as’ :.t. made the sentencin_, ulegal. vas not

-:g.‘f—_,»és V.S, 301 (1961), which Vi dooided some soven'

+

;?”yearu arter thefeonvictian i Hill..l;_,‘fjff;f;:»fu

notlavailable, quotcd the following rrom Sunal

.The courts which tried the defendants had -

- Jurisdiction over their percons and over
..the offense. - They committed an error of.

¥ law. « o o That error did not go to the
- -Jurisdiction of the trigl court.~'Conure"a,-
». morecver, has provided a regular, orderly
‘method for correetion of all such errors by
granting an appeal to the Clrcuit Court of -
-Appeals and by veating us with certicrari
~Juricdicticn, It is not uncommen affer a
"trizl is ended gnd the time for appezl has

or the impact of a new decision has given
_$nereased velevance to & point zade at the

~in such c¢ircumstances, hzoheas corpus could

.‘beeome @ deléyed motion for a new trial, .
- penewed- from time to -time as the. lecal cli-
- mate changed. Error which vas not deemed -

. sufficiently edequate to varrant an avpeal
‘wonld acguire new inmplications o . 8 o
“Wise Judicial adminiatration of the feder_l

f;}vhar@ the error docs nottrench on eny ccnsti-
- tutional rights of defencdants nor involve the

TR

- at -1181-182,

{30 U.s. Law Week at 4122)

-:establlnhcd untll the case ct gréen v. United °tates,f5*' "‘

"'me "sm;rew Court' 1n mn, in holding that' . -
;;uncer-the cireumstan»ea'relie; under Section 2255 was:,,;;

U mge ape dealing here with & problem which -
:has radiations far beyond the present casea. e

pasced to discovery that a chift in the lew  ©

. trial but not pursued on appeal « « o « If

-be used to correct the crror, tae urlt would""

- courtg counsels againat such course, at least -

“Jurisdiction of the trial court." 332 U.S. -

Bt ot S a0 o og
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‘,."‘: .'7 : -_..-_,' In United "tates v. Amclet, sunra. the defen-

el dants soug,b.t to have ‘their convicticns cet ecide under
: L ",'ﬁ'f':. eect* on 2255 on the ground that Jercx's v. United States,

. 353 U.S.A657 (1957) established & new legal rule subce-
- quent to trial. 'I‘he court denied reliei‘, stating;

thE
SR

D '}”m ‘l'his ar'*u"xent is rlatly contra=- - oo
..~ dicted by the declizion in Sunal v. Laxme, o
o 332 U s. 17& “W"f 5 F.ad at 384, L

‘. that the trial com % conuittnd an error of 1:m in over-
L mling de"en..e obaex,uo*as tc ce"tain eros s-examinaticn
i .'"'.'_ of a co-defendam;. a point ;iueh he failed to ralse on

: _..:"Kuou.rt m a. subsequent ca«e. . 'l’hv.s. the poin‘c raiscd here
' by .;obell comea squarely with the mle applied 1n svm.l o

In esoencl_ peuitiover'a prezent co'xtention is |

poeal, but mm was subsequently passed on by the. sunre...e. = .

-

-:v. Levre ami 11: carmot be conss.dered a ground for mli«.f 3
| m cc«llatcral attack. e S R R G o
A_:":{'T'Petitioner at napts to avoid the u.,ua.l 11m1ta- 5
. tions or review under acctiOn >255 by ra.lﬂinv this con.
; ! tention to a constitutional lwcl. _ I;ven 1.f he succceded
: m bringins sobell's conntitutional riuma mto 1ssue. | :
. : 'this would not, nccestarily opcn the convicuion to = :-
: ;conateral attack. t:‘ni.tcd States V.. no enbnzv-, aco r.2a- 3
3
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den* ed, 3&4:0.“ 8“7 (1952), Howell v. United

e .

rirnt, evcn .tn unm.*\.:ld Ye Unitcd "tatcs,

o 1-5;_":';':'_-."moz-a, ﬁhcre the ochction to Qu eatimin,, on the aubJect J/
.5 " of prior Pifth Amondnent pleas was made by tho defendant
7 unden ¢ exanination, the suprene Court did not hold that

) iffi-‘:':auch questioning necessaruy violates cenatitutional '
rishts. In Gnmcvalc., the COu-u, limltins its deci.d.on
to ”the circumtances ox’ the pr\.aent case" (353 UeSe at
| 4”0-1:21), stated tha* the qucutimina should have been
f..;}_':iidisg.llowed b:y the tnal cou:'t ';m the exercise of &8 -
aom*d discretion’ (393 U.B. 4"1). ﬁh;ue the szrt noted
| t.hai; t‘m cuse mvolwd bravw constitutional overtones" |
(353 Vs, ab 423). 1t gealt witn the isaue nder 1ts-
4 ‘5‘.-:",(':‘~aup..rvisory pover ovcr the a&ministration of t‘edcml -
_ér:.alma Juatice (3,3 u.s. at Azzt), a:he SGcond cs.rcuzt
COur" bf Appeals has i’tﬁemmted c'mnewald to pemit RIS
;cx;oss-a:tamlmtion on prior mm: Amendment pleas under f‘ .'

. ."cer"r.in circmstancese Sa

o "Gnmeuald x‘equires an ad hoc detexminatlon

Y by the trial Judze, vherein he must dbalance
" two ecopeting eonslderaticns in the-iight

cf an tue circuras»ancea of the case - the

f,‘stn‘:,c-s, 172 F.2d 213, 215 (&t.: cu-. 192»9), cert. denicd, ‘ -
"?‘-.337 v. Se 906 | However. 1n ur*i.ng a conetitutlonal viola-_ L
' tj.on, pctitioner errs i.n em recpects. '

T , - R
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T extent to vhica the prior ‘elain of SRR

S pxivllcge affects the credibility of '«

=7 . the witness and the possible imper- - - -

missable impast on the Jury occas iened e
=% by 8 gshowinz of the prior plea,® United “°7 -

.7 states v. sing Rse, 250 F.2d 236, B39- .- . -

;v 4o (24 cir, 1957), cert. dcnied, 355 .

0.5, 95!& (195:5)

. | 'sne (:o;zr" held that "the tr!.al Jud;;e did not abuse his ~
7 jf.}f; diacretion by pemi.ttins the cross-exammatic'z" of a
”ﬂvff;j,.'_derense witness, other tha.n the de“enda.nt, wh.re the

'-"'witnesa' conducz befom the grand Jury was put .tn
g_:lesuc on. curect emm.nation. : PRI .‘
Secmd, to the e::ten» thut eruncv ld mvolve‘d'-
o "-'“'const tutione.l overtom.u. these overtones dcr.lve

- from tho witness? Pifth Mnendment Fights. ‘Sce United

such a.. _tne defcndant 30be11 in tlue ca-e. 'Rogers V.
© patted :tates, 340 u. s. 3o7. 371 (19.;1) and casea cited; |

’f’.;-._,j-i’f'unitea States v. &mte, 322 ULSs 69!3. 699 - (1“4’*)~ T
o "‘;;Thu.;, the usue peti.ti.orer attex:pta to raise um.er T

section 2255 does not z:mommt to a.conats.tution‘.l deprzva.--
.f.tion cf h.s.s rﬁ.ghtg, i _‘.f” g I

. _’§_1:_:}_§g_§_ v. m- Kee, Bupra, ¢50 F 24 at 240, The p"ivilebe'
. L n‘,ainst self-incriminats.on, hcwever. belongs exclusivcly

" to the uitness wm has czamu the pz'ivileue. The privi
fj1ébe cannot. be’ cleizr..d by soseome other than the witness, )

TTITTINT
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';:'B a.nd c, .'mm, the point haa no merit 1n the circumstan.c.,

$

: h ’I'he testlmorw of m;hol Rosenberg allegodly 1~1- o
_poaehed by improper cross-exznmination was of
vgigi;u;l ralovanee to tho guilt or the dofcndant
A :,: . o e .

-----

In addition !;o tho unavailability or the Pifth

: Amondment "overtones" to potitioner, vho was not ‘tho wite
neas (aee subpoint A sunra.) s tho i.rralevance of the te.,tik .

‘f:l.nony or ‘the u&tness, rthe%rRo..onberg, to the case apgainst
Soball preoludes potitionex/ clair'irg, arror in his conviction,
The COm‘t of Appeals ho.s 1nd£cated that in woignin‘, _
tha ra.ffect oz‘ thé c.anf:ora or such mus-ewlnation, &n y
im“ortant consideration 1s uhether the witnoss allogecuy
. éunstioned inproperly 13 a defenda.nt. U—zitsd Stotos v. B
Gross, 276 F. 2d 816, 821 (2d Cir.). ccru. deniod, 363 U.s. ‘
{'-:831 (1960). In thia case although the vitness uas e de~
a.'-.lx‘endant, 11; 15 another dofend@t who 1a aeekin,g roliof. Cone

PR T AL SRR

;.i":Evcn lf J.t could be mlsod, howevor, as shown in subpoin‘bs -
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%S.n'United Statos v.h
.&M not docida_.tho preoise quo:tion or Soben'a riz;l.t tc»
_Erénef fo:- error in ross-axnmining a co-defenda.nt. The' o
1e'xxt1re1y di.ﬁ'erent circmte.noes of tha instant caso mai:a.. .,
j'appa:‘ent the le.ck of merit in petitloner'a attenpt to S

fcovor himsolr with allegeﬁ error in the examination of

'mothex-. i _ SRR,
‘ Petitioner's contention 18 baaod on the orroneou.s '

'fpromiso thai; the diract teutimony or Ethol Rosonberg, and g

a substantial affect on ths testinony against Sobell. :

S “Hax: michtor vas the esaential witnoss against
_‘~:.~uoboll. and the court chn.r"ed the jury tha.t 1n ordor to
"5"§conv1ct Sobell thoy must benevo Tlichtor (R, 233 5). Fo '
‘eonfllct e;dsted, howaver, betveon the testimony or
-ﬁlichter agai.nst Sobon and f.ho Testimony oi‘ Fthel Roscnber

. thé i:mea.chmnt oi' hor tastmony on cz*ms-amination had

T #In .Lo-miolo, ‘a’ witness called by the dofendant
,"‘o'uaiolo wag improperly crossecxamnined on his prilor Fifth
-Anendmont ploas, - Inaddition to this eorror, the Court of

ant Tomaiolo himself, the imnoachmiont of the same uwitncss
“on tho basis of courtemartial conv!.ctions, and irproper

‘ont Savicro, the COnrt found orror in eliciting ovidonce of

v Both defendants on the besis of an accwmlation of these

269 (24 Cir.), cort, qcnied, 361 U.S, 063 (1959). Thsro ‘is
- .not the slightest indics tion. 235 potitionor catogsor :x.cally

: - states (llonm,. II, p. 39), thot tho statenent quobed by hin
", refera to "the crrom mao in tho.crosseexamination of
Tomalolots wiltnossos,;" an distinau.ishod I‘ro"x an. of tbe

, ot.hor orrors. :Ln the oane. o

-Appeals found 5 srrors in croas-cxamination of tho decfonde - "{f.i,:

. "his eriminal record,- Tho Court roversed tho convictions of

" many errors, -See Stromborna ve Unitod Smtm, 268 T, ‘d 256,

R
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summation by the prosocutor, With rospoct to tho co-f’oi‘eri-;::fﬂ:- |




Sl j' Ethel Rosenparg'e testimony on direct examination, _

s

41":"':.',:;‘*" Y "'_:apart from lire history. primrily rele.ted to Lavid and o
S .:;':' Ruth Grgenglass. b§ A large portion of it consistod ot |
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tiried to by the Greengiassos. ever took plnce. Her

lo.tod to tho evonts and conversations to.;tii‘lod to by

Elichter.- Kor did ahe at any point even rei‘er to SQbon
'ormzchtexg.f' (R ';,;1921»?090 passtm), oo
Convéraély;' T"lic.xter nevar referrod to aotivitios f;

'the ovonts as to uhioh ha testiﬁad took place 1n hor

:"v_.Ro enbarg and Sobell aought Eliohter's aasistanoo 1n

,:smple . Arlat denials thnt certain acts and convorsations,

5 testimony cn direct a.nd croas-exnm.’mation ln no my roe= f |

by Mra. nosenmg"; Yor 17 1 oven inferable that any of
N presance. 4 Fuchter's taatimony waa essontio.ny that Julius °

W.Ecpeonago work :.n which J‘nl!.us Rosonboz-g was anolved, and
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on o~xo occasion Bobsu delivored ini‘or'naticn 1n a 35-m5.1- :
Alimeter r.tlxn con ainor to Junu.s Rosenberg. " The teatimony f L
of.‘"’:"tho Graonglasaas whlch inpli.cated Ethel ﬁocanborg, n.nd .
uhich aho contradicted for tho moat part by bare denial.a P _
| f'.':f.'anO].VOd ontirsly dirrerant transacti.ons than those rolated -

) £by Elichter. Elichtor, m ract, mde no rerorencoa to

i olither of the Greanglaeaas except on croas-examination i
? whero he denied knowing them (R. 11.71:.). Nor dld the Grecn-
g .-slasses s.n their testiaoxv even mantioﬁ Elichtor'a nar*e. :

Jin.' 47 = 1133 ‘Pasela), o
- , - e —
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michter'q. toutlmowy 1oss credible or raise a.ny 1ssue as
'te;j_wbethor or not the evants ho rolatod could not havo j /
e T téi:on plaoe.; Sha did rot, for lnsto.nce, give any testi-
mony as to her hueband'a whe:-eabouts that vould ho.ve '
maao 1t unlikely or lmposaisla Pos hin to have been 1n
.f"'conto.ct with L‘lichtor or Sobsll. B RN

diating'tho Greanghss tostiﬂxony, had dcniod comittiqg .
e=xp£onage u:lth :3obe11 or e.ttmpting to racruit Elichtar
."mto oha conspiracy (“. 170&-4,, 1732-2,3, 1806-12 11903,

tho Greenglassaa, : Sobell a.rd "’lichter. The th. ust of

_E‘Rosonberg's teatimny, assuming 11:3 itm:ropriety, would .

53 ’tion on collatom}. attaek. '

’havo h2a no ds.rect-. ari‘ect on. the tostirmny against Soboll
and should not form a basis ror zetting_ aaide his convs.c-

Although Juliu,s Roearbcrg, m addition to contra- a

190)-7), his testi.mony with rcger'd to the 1at or tuo manfe - ;
restly received no comoborat* on rrom hls wire' 8 tonti::zon:,‘.

In short, -mlius Rosenbarg conlad committing eapionaye m..h

E\‘;hel'n tes imony was s!.nply that as ra.r an she know heﬂ L :
;,:hu..band comittod no acts oi‘ eapionage with the Grecm ,lasses. .
mder these cs.rcm"tance ," any. irmpenchrent of Ethol B
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2 'By Invoking the privilezs against s2lf- .
jn- - incrimination at the Urial itself, krs, - ..
. Rosenberg had already impegched her testi- -
mony before the qunstio¢s complained or e
..werec asked.: - R

R ’.;a nuneious instances at the trial tself, Ethel
iinosenberg 1nvoked her privilego a 1nst self—incrimination

;1n retnsing to answer que .ions (R. 1938-&1, 2012-15, g
4;2017.1 2042-3, 2079), ‘ All but the 1ast or these clainai/
anr privilese occurred p 1or to the point at trial uhon ’

:.ernina her reliance upon the privilese betore the Grand

.lilﬁfof the Jury necessarily were rar more prejudicial than
,;.-',;.j mcre testmony by tha nt 058 i.hot bhe had :mvoked tha

.
LS
i

i 3, o 4 Vb

?she'was asked the questions ochcted to on thia motion con-

?Jury._ Ehnse pleés of the privllese at trzal 1n the presence s

:Thus befbra the alleﬁedly prejudicial questions Q..'
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'Amondment g"o . tmo Jnry not only hadgaerved ‘the

two wltnoazcs plead their privuege cn a nu:nbor of .

4occnalons, they had heard m;hel Rosonberg's counsel
_.:adviso hor or her Pifth Amcndmont :‘ig'xts 1n open court
f’(n. 2007). ‘The" jux':r nso had haard the Unlted Statos
nAttorney declino to proaa a mot.lon for a direction that

i
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"Bcginnins with our rerus 1 to review L
the conviction end sentence in October - D
+1952, each of the Justices has given ° .00 . -
~the mogst painstaking conalderation to ' °
~the case,  In fact, all during the past
~term of this Court one or znother facet . -

- of .this litigation occupled the attention.
. of the COurt. ,.,346 v.s. at 293 (19)3)

‘?j":_u'he COurt ot’ Appeals stated 1n ai‘ﬂminc the
conviction an direct appcalx

- .

{'[He] nave scmtinized the res.ord uith

: extraordinary care to see whether it
-gontaing any. of tne ‘8YrTors asccrtalned
‘..on trms appeal. 195 F.Zd at 590. ~

Petitioner railed to assert the twa contentiona
) made herein on __direot appeal alt‘zov\-,h they are merely

allegat* ona or emm of 1aw on the race of the recom
;which could have been raised. : '.t'he points now raised do -

':be muufﬁeient even on' direct _appeal to cause rever.;al of

:opim.on de.nying a stay, Joined 1n by t‘ive other J’ustz.ces:

'not approach the mmitude required ror relief on cona- | L
;teral attack. Moreovor, the merita or the argmenta ‘would

EEALCAOMNE




oET T ~~~no-ton sobell's motiim i;o _vaca.e us conviction md '.".

'kespectmlly aub'x.‘n.tted, ’ )

ROBII&T 1. tv’O"{GET' \g
»-United States Attomey fo. the
. Southern District of low York
Attomey fox"Um.ted States of

EDVARD R, CUNNIFFE,:
FOBEET J. GENIESSEs
+ DAVID KLIMNGESZERG,
- Asaistmt United Sta.tes Attorneys
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APPENDIX I .

Ll Indic:ment c 134-245, f:lled January 31. 1951,

reeds as follows: L ‘ ' ' !,.A; , G
- WIN THE DISTRICT COURT OF THE UNITED STATES
" FOR THE SOUTHERN DISTRICT OF NEW YORK, .

."_:.Q.Q....‘-.--‘...--‘.-.!
- UNITED STATES. oy amRicA, ey

LT N
: ::--. : e L, -
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H e § L

' JULIUS ROSENBERG, ETHEL ROSENBERG, . 2 - ,

~ ANATOLI A. YAROVLEV, also kmowa ~ ~ . . -~ -/t -

.. as "John", DAVID GREENGLASS end L RN IR ]

- HORTON SOBELL. e UL

SRR P S SRR SR
oley M e L Defendants, o0 o T

‘O-.A,O\-.-..'---b‘..---.h_..-x

A 1N

.
N W

‘o

L=l : ‘rhe Grand Jury charges: - - |
o . 1 On or about June .6, 1944. up to and ineludirxg

R };June 16 1950, at the Scmthem District of New York, and else-
.~ where, _JULIUS ROSENBERG, ETHEL xosmznc. ANATOLI A. YAKOVLEY,
_al.so known ac "John" DAVID GREENGLASS and MORTON SOBELL, the

. "‘defendants heretn did, the United States vof America then and

. .-: ,there being at war, conspire, combine R confederate and e"ree

wich eaeh other and with nan'y Gold end Ruth Greenglass, nemed

: _', as co-conspirators but not as defendants, and w:lth divers other

. . . . cegep e
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114868 ;
persons presently ro the Grand Jury unknown, to violate sub-
— xsection (a) of Section 32, 'ritle 50. United Stetes Code, in |
| h that they did oonspire, combi.ne. confederate and agree, with |
i :I.ntent and reason to believe thet 1:: would be used to the L
‘Ll 3 edvant:age of n foroim nation, to wit, the Union of Soviet &
2 ‘Sociaust Republ:loa, to commicate. deliver end transmit to 1
a foreign 5overnment. to wit:. the Union of Soviet: Socialist g
Repubuca, end representativas nnd ngent:s thereof directly
and indireerly, doeument:s, witingq tketches, notes and r
| hfomation relatino to the Nat:ionel Defense of . the United ’
States of Amorica. R L »
K STURE .';;:._{; © ' owrracrs . -
\* \ '. 1 In'pursuance of said conspiracy and to effect |
| tho objeots thereof 1n the Distrio: of COIumbia, on or about '
June 6. 1944, t:he defendant JULIUS RDSENBERG visited a building |
ar 247 Deleware Avenue. Washington, D.C. . |
" i ‘- . _2 And further 1n pursuence of gaid conspiracy and - E.
, co offeoc the objects thereof i.n the SOuthern District of |
g ‘ New York on ot about Novembet 15, 1944 “the Defendants
3 JULIUS RDSENBKRG and BTHEL ROSENBERG conferred with Ruth
Greenglase. ‘ L >
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. T 3 And further in purauence of said conspiracy and

: 'to effect the objecta thereof, :ln the Southern District of New -

- 1.

York. on or ebaut November 20. 1944. the defendant JULIUS
RDSEHBERG gave Rnth Greenglesa e sum of money.

o 4 And further in pursuenee of eaid conspiracy end
to eff.ect the objects thereof 1n the Seuthern Distri.ct of
New York, on or about November 20. 1944 Ruth Greenglass
boe:ded a tra:l.n for New Mexieo. '

. ' .S And further in pursnance e£ oeid eonapiracy

and to effect the objeets theteof in the Southern District

of New York ‘on or ebout December 10, 19&4 the defendant g

-
o

'7ljj JULIUS nosznazac went to 266 Stanton Street, New York City.

-‘; ,1_-'- . 5, And ‘further in pursuance of said conspiracy

'. ,‘: and to effect the objects thereof, in the Southern District

. -

of New York, on or ebout December 10, 1944, the defendant

JULIUS xosménc :eceived £rom Ruth Greengless & paper
contai.ning written 1n£ormation. .

. :‘ }'"‘ 7 And further 1n pursuance of aaid eonspiraey
and to effect the objeets thereof, in Che SOuthern District

; ef New York. on ox abeut Jenuary 5. 1945. the defendancs

JULIUS ROSENBERG and E’IHEL ROSENBERG conferred with the

AL ;
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defendant DAVID GREENGLASS and Ruth Greenglaes. o B

! | "” ._‘_ 'A 8 And further in puranance of se:ld conspiracy :
| _f?', andjto effec: the objecte thereof. 1n the Bouthern Distriet t

of New York_. on or cbout: January 3, 1945. t:he defendant -
JULIUS ROSENBERG“gave Ruth Greenglau a portion of the side
of a torn cardbocrd "Jello boz. ', .
' S 9 And £urther in pursnance of ca:ld conspiracy
N cnd to effeol: tbe objecce thereof 1n thc Sonthern District
of New York, on.or about January 10, 19105. rhe defendant
J’ULIUS ROSENBERG iatroduced the defendant DAVID GREEK\GL\SS
L to c man on First Avenue, Lew !ork cu:y. . _
\ ‘ 10. And further in purauance of said conspiracy
and to effect the objecrs thereof. 1n the Southern Distr:lct
of New York. on or about January 12, 1945. the defendant

JULIUS ROSENBERG confarred with the defendant DAVID - GREEHNGLASS,

. '_.\ \__

11, And further 1n pursuance of said conspiracy

-

. ‘“‘d 3 °ff°°= the objects thereof. 1n the Bouthern Dist:fct
':"5 of New York on or about January 12. 1945, the defendant o iF
JBLIUS ROSENBSRG received from rhe defendant DAVID GREENGLASS

‘ a paper containing aketohes of cxperinentc conducted at

the Los Alcmoa ?rojecr.




