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Eir. Mohr._
Mr. Coi'anan —
Mr. Conrad ..
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FBI

Date:  1/4/62

AUSA EDWARD R. CUNIIIFFE, sm, adviled tha.

A :;on i/ 3/62

'W“.;..-m-w o

a notice of motion on behalf of MORTON SOBELL was served on U.S..:
Attorney, Southern Pistrict of New York. .The motion of SOBELL; -

moves to set aside the sentence of SOBELI. as 111ega1 and is :- -
returnable U.S. ‘District COurt, sm,zgn 15/62 . The motion:

tirst,

v.’t major grounds of the motion a.re-
trip.l co fnled to charge the jury at subject's trial with

respect do sential element of the offense, that is, "in .
time of war".S°The second ground of the motion alleges that at.
'the tri&?th  dovernment was- permitted to repeatedly examing.
ROSENBERG concerning her taking the Fiftl
ereb the Federal Grand Jury with respect to questions

=) Bureau (101-2483)(!!(
‘1_,”- !ew !ork 100-107111

filed by attorneys Donner, :Perlin and Piel, 342 Madison’ Ave., NYC,:

Approved '

57JAN 15 W“‘"“",

D
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FBI

Date: 1/12/62

Tr(msmit the followinq in —
) (Type in pldu s;;:c or che)_l .

X 5:5‘_}‘ . - ' " m 7, ‘-j : 3 ) . - . R
(Puon:y or Hetbod of uadt-cl "t

Fnon “sp.c, 'NEW !onx (109-37158)

' SUBJECT : - MORTON OBELL, aka |
T ESPR o, i

-ReNYairtel 1/u/62 e E UL

LT AUSA EDWARD R. CUNNIFFE SDNY, advised 1/12/62 that
the retum date on subJject's motion had been adjourned for one
week. CUNNIFFE confidentiz 11y advised that he and other members.
of USA's staff were conducting intensive research in preparation -
of legal papers to answer ground of motion that essential R

- element- of offenae was not mentioned by trial court

to Jury.

[

« . 4" For information.

] \NFORMA“ON CONTMNEB

Bw \FiE
g Sﬁ%‘%ﬁpﬁfwﬁ—mﬂ LI

(. S ’ 5 | S |
1 \%\ ﬁureau (101-2&83)(m; - 5 Lo
| e R L

‘ : ,;,s /o/ 24?3 /(/Z/

SO %JAN lg'wssz _-e’t—; bel

pproved: Sent
¢ W A Special Agent in Clfrge
cc* ~
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P nio uu cenfira ln!omtlou ouuy mm
:u'ﬂluthunu Flust of your office ea Jamiaxy 18, 1962;- ,
?y!yoeidmntmul.hrthttc!m;m On -: :
< Jamaaxy A8, 1962, i cenfidential seurce who hap furnished /' ..
i relisble information in the past advised that on January i7,
s -+, 1962, the Committes to Secure Justice for Morton Sobell
A "decided to hold a mass demonstration and picket line in
“* Hed York City én Jamuary 19, 1962; for the purpes e
enbarrassing President Kennedy before the Mation cd the'
world, - msuumdth.co-ttmwwwm
L formitisn {n phe Committes's jpossessien that ‘President
f Kennedy wes te Be ta Eew Tork City os Jamuary 19, 1962
I te umet Secretary Gensral V ! of the United Natieas
“#t an infermal dimner at the Walderf-Astoris Hetel,  The -
- Committes planned te meet at the mortheast corner of soua
. Stxest and Lexington Avenus at 12:43 p.m., Januery u,
‘ (hxm.mmu.wyummummu{

: . ) ;w'r m-:oonD!D
100 337835 Sine.roly youtl. 126 JAN 27 1962

W 101-2483 (Morton Sobel.l)
(N BIR:bIv  (10) "\ @N SEE NOTE PAGE TWO
O1 JAN 26 1862 23 co@w

s~

i.m,a’ -




-_8ecrqt Service {n New York City vas .dvind 1-10-62
thcla!orkoﬁm.;‘-s'_;é | Agw

'Y
eontahu infcmtion from & eonfidential source, the wes -
_ authorized disclosure of which could be prejudicial to
'+ the ‘defense interests of the Nation. In yrcvioul correspond-

ey
,
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/U) | FBI
bX ' Date: 1/19/62

___BLAIN._TEXE

Tmnhs‘xAnit the iollowinq 1n S (Type ‘a P‘M e or e 0“ ) | —
E “ TOURMTT D A e
- - (Priority or.etlwd o[lqa‘liag) .

e I O Yk

,FBON ,_ SAc; NEW YORK (100-37158) . °
- Qomm A INFORMATION commzn
ST ESER T U HERE IS uwcu\ssma

ReBuairtel, 1/16/62

o> . e e

Enclosed 13 one copy of motion paptzs filed by
subject's attorney.
f . /
AUSA EDWARD R. CUNNIFFE, SDNY advised on
1/19/62, that argument on motion now set for 1/29/62
- will complete his reply to motion on 1/24/ 2.

; ST cOpy of Govermnent‘s rephy w111 be obta.ined
and fortarded to Bureau.- = -

| Bureau Will be advisedcf developmen’cs.

3.) Bureau (101-2483)\\(Encia 1) — le"* (4{39&
\¥. New York (100-10 e, B s Sl A i
'1- New zork 5100-37 %’% Lo n TR e BERARTRCLT

g @

T s e
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lncx.osm Amcm:n

, 7. ' D,’ i3 o Qf.v

Sent




Sir i~
,‘0 + . Please take notice that the within is 8 true copy
o _.ﬂ "
this day duly entered herein in the office of the Clerk
&
Dated, N. Y., 19
Yours, etc.,

DONNER, PERLIN & PIEL

Auorneys for

Office and Post Oftice Address
342 MADISON AVENUE

BORUUGH OF MANHATTAN NEW YORK 17, N. Y.

To , Esc.

Attorney  for

Sir :—
Please take notice that the within

wiil be presented for scttlement and signature herein

to the Hon.

one of the judges of the within named Court, at

in the Borough of
City of New York, on the day of
19 , at M,
Dated, N. Y., 19
Yours, etc.,

DONNER, PERLIN & PIEL

ARo...ayi {14

Oftice and Post Office Address
- 342 MADISON AVENUE

..QROUGH OF MANMATTAN NEW YORK 17, N. Y,
o

]

* To ' » Esq.

Auorney for

RS B YRR ekt s -+ AR

Index No. Year 19

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NBEW YORK

UNITED STATES OF AMERICA

v.
MORTON SOBELL, »
Defendant.

NOTICE OF MOTION AND
PETITICN

DONNER, PERLIN & PIEL

Attomneys tor Petitioner
Office and Post Office Addrcss
842 MADISON AVENUE

SOROUGH OF MANHKATTAN NEW YORK 17, N. VY.
MURRAY HiLL 2-8288

To , Baq.

Attorney  for

Due and timely service of & copy of the within
is hereby admitted.
Dated, N. Y., 19

Attorney  for-




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA

V- o O 134245

MORTON SOBELL, NOTICE OF MOTION

Defendant

PLEASE TAKE NOTICE that upon the annexed petition
of Morton Sobell, dated January 3, 1962, and upon the record
and files in this case and upon all the proceedings hereto-
fore had herein, the undersigned will move this Court, at a
Criminal Motion Part thereof, at the United States Courthouse,
Foley Square, City of New York, on the 15th day of January,
1962,at 10:30 A.M., or as soon thereafter as counsel can be
heard, for an order pursuant to Section 2255 of Title 18,
U.S.C. and Rule 35 of the Federal Rules of Criminal Procedure:

(1) Granting a hearing to determine the issues
raised herein and make findings of fact and conclusions of
law with respect thereto; anq upon such findings of fact and
conclusions of law,

(2) vacate and set aside the sentence and judgment
of conviction and discharge petitioner from detention and
imprisonment; or, in the alternative,

{3) Grant petitioner a new trial; or, in the alter-
native,

(4) vVacate and set aside that portion of petitioner's
sentence which 13 in excess of that authorized by law and di-

rect that petitioner be resentenced; and

r-2ye3-9i



(5) For such other and further relief as to the

Court may seem just and proper in the premises.

Dated: New York, N. Y, ) Yours, etc.
January 3, 1962.

DONNER PERLIN & PIEL
Attorneys for Petiltioner
Office & P,O. Address
342 Madison Avenue

New York 17, New York

py_ple s %:Mbcm Vel

To: Hon. Robert M. Morgenthau
United States Attorney for
the Southern District of New York




UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA No.

v. PETITION PURSUANT
TO TITLE 28, U.S.C.,
MORTON SOBELL, SECTION 2255 AND
RULE 35 OF THE
Defendant FEDERAL RULES OF
CRIMINAL PROCEDURE

TO THE HONORABLE JUDGES OF SAID COURT:

The petition of MORTON SOBELL respectfully represents:

1. The petitioner is unlawfully, unjustly and 11-
legally detained by D. M. Heritage, Warden of the United States
Penitentiary at Atlanta, Georgla, acting as the agent and under
the direction of the Attorney General of the United States and
his authorized representative, to whose custody he was com-
mended, under and by virtue of a judgment entered and commit-
ment issued by the United States District Court for the Southern
District of New York, dated and filed April 5, 1951.

2. The indictment against petitioner, returned on
January 31, 1951, charged in a single count that he had con-
spired with others, "the United States of America then and
there being at war," to transmit to the Union of Soviet
Socialist Republics "documents, writings, sketches, notes and
information relating to the national defense of the United
States" in violation of Section 32(a) of Title 50 of the U.S.
Code. 74

The petitioner entered a plea of not guilty

and has since that time steadfastly maintained his innocence.

;/ The provisions of Section 32 of Title 50 are now contalned
n Section 794 of Title 18.




3., Petlitioner was tried, together with co-defend-

ants Julius and Ethel Rosenberg before judge and Jury from

March 6 to 29, 1951, on which date the Jury returned a verdict

of gulilty against the petitioner.

4, On April 5, 1951, petitioner was sentenced and
committed to the custody of the Attorney General or his author-
ized representative for imprisonment for a period of thirty
years, under the wartime provisions of the Espionage Act.

5. Petitioner duly appealed to the United States
Court of Appeals for the Second Circuit from the aforesaid
Judgment of conviction. On February 25, 1952, that Court af-
firmed the judgment of conviction, Judge Frank dissenting.
The court's opinion 1s reported at 195 F. 2d 583. On April
8, 1952, the Court denied a petition for rehearing, 195 F.
2d 609-611.

6. Petitioner duly petitioned the Supreme Court

of the United States for a writ of certiorari to review the
declsion of the United States Court of Appeals for the Second
Circult. On October 13, 1952, the United States Supreme
Court entered an order denying said petition, 344 U,S. 838.
On November 17, 1952, the Unlited States Supreme Court entered
an order denying petitioner's petition for rehearing, 344
U.s. 889.

7. On November 26, 1952, after petitioner had been
incarcerated 1n the Federal House of Detention and Atlanta
Penitentiary, the Attorney General, through his authorized
representative, caused and ordered the transfer of petitioner
to Alcatraz Penitentiary. Petitioner was imprisoned in

Alcatraz from November 26, 1952 to February 24, 1958, on




which date he was transferred to Atlanta, where he 1s pre-
Sently incarcerated.

8. Petitioner makes this application praying that
his sentence be vacated and set aside and that he be dis-
charged from detention and imprisonment pursuant to the pro-
visions of Section 2255 of Title 28 of the United States Code ,
on the ground that his conviction was unjustly, unlawfully
and 1llegally procured in violation of the Constitution and |
laws of the United States, and that the sentencing court was |
without Jurisdiction to impose sentence, the said Judgment

*
being subject to collateral attack.

;/ Title 28, United States Code, Section 2255:
ederal Custody; remedies on motion attacking sentence.

"A prisoner in custody under sentence of a court of the
United States claiming the right to be released upon the
ground that the sentence was imposed in violation of the
Constitution or laws of the United States, or that the court
was without jurisdiction to impose such sentence, or that
the sentence was in excess of the maximum authorized by
law, or is otherwise subject to collateral attack, may move
the court which imposed the sentence to vacate, set aside
or correct the sentence.

A motion for such relief may be made at any time.
d the files and records of the case
the prisoner is entitled to no re-
the court shall cause notice thereof to be served
upon the United States Attorney, grant a prompt hearing
thereon, determine the 1ssues and make findings of fact
and conclusions of law with respect thereto. If the
court finds that the Judgment was rendered without Juris-
diction, or that the sentence imposed was not authorized by
law or otherwise open to collateral attack, or that there

r the judgment vulnerable
to collateral attack, the court shall vacate and set the
Judgment aside and shall discharge the prisoner or re-
sentence him or grant a new trial or correct the sentence
as may appear appropriate."




9. Petitioner prays Iin the alternative that his

sentence be corrected pursuant to Rule 35 :/ of the Federal !

Rules of Criminal Procedure on the ground that the sentence ‘
imposed was illegal on its face being in excess of what the

sentencing court could lawfully impose.

10. Petitioner makes this application on the fol- ™
lowing grounds:

a. That the trial court's failure to charge
the jury with respect to an essential element of the offense,
that of "in time of war," the one element which could be the
basis for a death sentence or term of imprisonment for 30
years, constituted a denial of due gsocess of law and there-
by ousted the court of Jurisdiction.

b. That the trial court's fallure to instruct
or explain to the jury concerning the aforementioned ele-
ment of the offense, deprived the Jjury of any standard by
which it could find the petitioner guilty of the offense

charged and thereby constituted a denial of due process of

law.

;/ "The court may correct an illegal sentence at any time.
he court may reduce a sentence within 60 days after the
sentence 1s imposed, or within 50 days after recelipt by the
court of a mandate issued upon affirmance of the Judgment
or dismissal of the app=al, or within 60 days after re-
ceipt of an order of the Supreme Court denying an applica-
tion for a writ of certiorari."”

##/ At the time the petitioner was sentenced, the maximum
penalty for peacetime violation of the Espionage Act was
twenty years imprisonment. On September 13, 1954, the Act
was amended to provide for the death penalty or imprison-
ment for any term of years or for 1ife irrespective of
whether the violation occurred in peacetime or wartime.

68 stat. 1219




¢. The failure of the trial court to either
charge of* explain to the jury with respect to the one essential
element of the offense which was a precondition to the sentence
imposed, necessarily resulted in the trial court rather than
the jury deciding those issues of fact relating to that ele-
ment of the offense and thereby amounted to a denial of
petitioner's constitutional right to be tried by Jury and to
due process of law,

d. That by permitting the Government to re-
peatedly examine the petitioner's co-defendant, Ethel
Rosenberg, in the presence of the jury and over defense ob-
Jections, concerning her taking the Fifth Amendment before
the grand jury with respect to questions she had answered on
the trial, and indeed with the trial court itself participat-~
ing in thls course of examination, petitioner was deprived
of a fair trial in violation of due process of law.

e. That the imposition of a 30 year sentence
by the court was illegal in that there could not have been

a finding by the jury that petitioner conspired to violate

the Esplonage Act "in time of war," a necessary prerequisite

for the imposition of such sentznce.

The Failure to Charge

11. That for the trial court to have imposed a
sentence of 30 years Iimprisonment, the proszcution was re-
qulired to prove beyond a reasonable doubt, and the Jjury had
to so find, that petitioner ccnspired to violate Section 32(a)
"in time of war". The trial court was obliged under the
clircumstances of the case, as a matter of due process, to

charge the jury with respect to this element. The trial

-5-




courtts error in failing to charge with respect to this ele-
ment of the offense was compounded by its charging the Jury
with respect to every other element. That as a result of
this failure to charge, 1t cannot be determined whether the
jury ever considered this aspect of the offense 1n reaching
its verdict. That this omission from the charge served to

deprive petitioner of the due process of law.

The Failure to Explain

12. The trial court failed to explain the meaning
of the term "in time of war" to the jury. This crucial ele-

ment involved a complex legal concept and could not be

deemed of such common knowledge that the Jury could have
understood 1ts meaning and significance without assistance
from the Court. By explaining the meaning of other elements
of the offense and failing to explain "in time of war" to
the jury, the trial court compounded its error of not charg-
ing the jury with respect thereto. 1In the absence of both

a charge or explanation with respect to this element of the
offense, 1t cannot be said that the jury ever considered 1t

at all in reaching its verdict. That this failure to

explain to the jury the meaning of the term "in time of war"

served to deprive petitioner of the due process of law.

Denial of Trial by Jury

13. That as hereinabove set forth, petitioner
was sentenced under the wartime penalty provisions of the
Espionage Act. That by faillng to charge the Jjury with
respect to that element of the offense which alone could

serve as a basis for the imposition of a thirty year




sentence, and by further failing to explain to the Jury the

meaning of that element of the offense, the Jury possessed

no legal standard by which 1t could find, nor was 1t instructed

to find, petitioner guilty of conspiring to commit esplonage

"in time of war." By failing to charge with respect to thls
element, and by imposing a wartime sentence on petitioner
the trial court either assumed that the facts underlying this
essential element of the offense had been established or
withdrew this issue from the Jjury entirely, in either event

depriving petitioner of his right to be tried by Jjury and

further depriving him of the due process of law.

The Cross Examination of Defendant Ethel Rosenberg

14. On the cross-examination of petitioner's co-

defendant, Ethel Rosenberg, the Government was permitted,

over timely objectlons, to repeatedly question her as to
whether she had invoked the privilege against self-incrimina-
tion before the grand jury as to those very same questions
which she had answered on the trial.
| The trial record reflects not only an attack
on the witness! credibility but a calculated plan to utilize
this form of cross-examination ts establish her uvltimate
guilt (R. 2004-2018; 2043-2090). The trial court not only
participated in this mode of cross-examinatlon, but by its
comments effectively destroved the witness' credibility in
the eyes of the Jury (R. 2004-2018; 2043-2050).

The credibility of Ethel Rosenberg was cru-

cial to petitioner's defense, inasmuch as her testimony was

#/ References are from the trial record.

-7T-




directly contrary to that of Elitcher, the only witness to

implicate petitioner in the conspiracy. If Ethel Rosenberg's

testimony was bellieved, that of Elitcher's could not have

been, and petitioner would have had to have been acquitted.
In light of the cruclal significance of Ethel
Rosenberg's testimony with respect to petitiloner's defense,
the constitutionally impermissible cross-examination of
Ethel Rosenberg effectively deprived petitioner of a fair

trial,

The Illegal Sentence

Petitioner was sentenced to a term of thirty

15.

years imprisonment for violating the Esplonage Act. Such

sentence could only be imposed if there was a finding by

the jury that the petitioner conspired to violate the pro-
visions of tre Act "in time of war."

- Inasmuch as the trial court did not charge
the Jury with respect to that essential element of the of-
fense, nor did 1t explain the meaning and significance of
such term, the jury was not given the opportunity to con-
sider this vital element of the case within any legal stand-
ard, if it considered it at all. The Court was therecfore
without power to impose a wartime sentence on petitioner.

16. That no previous applicatior has been made
for relief on the grounds set forth herein,
WHEREFORE, petitioner prays that upon this petition,
the Court,
(1) Grant a hearing to determine the issues and
. make findings of fact and cornclusions of law with respect

thereto; and upon such findings of fact and conclusions of

-8-




law vacate and set aside the sentence and judgment of con-

viction and discharge petitioner forthwith from detention and

imprisonment, or in the alternative, grant him a new trial.

(2) Alternatively, vacate and set aside that por-

tion of the sentence which is 1n excess of that authorized
by law and direct that he be resentenced in conformity with
the provisions of the Esplonage Act of 1917.

(3)

said hearing; and for such other and further relief as to

Order that petitioner be present at the afore-

the Court may seem Just and proper in the premises.

DATED: January 3, 1902
MORTON SOBELL, Petitioner, By

Doriner, Perlin & Pilel
Attorneys for Petitioner
342 Madison Avenue

New York 17, New York

oy Lo Sodeone €0,

Of Counsel:
SANFCRD M. KATZ
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: mentioned in the correspondence.

L O

m_gxm STATES GOVERNMENT
. MEMORANDUM

T0: = DIRECTOR, FBI (101-2483) DATE: 1/23/62

Rﬁom: SAC, ATLANTA (65-1361) (P) Q ? ¢ |

MORTON(QOBELL, Aka.,
ESPIDNAGE - R

oo NEW YORK e 15 5682 |
On 1/3/62, Associdte Warden VIRGIL BRELAND, U, S.

Penitentiary, Atlanta, Georgla, made available to SA BUGENE D.
MURPHY, greeting cards received at the Penitentiary addressed

to the above-captioned subject. Inasmuch as these correspondents-
of the subject were not on the approved mailing list of 1nma§e
SPBELL, all cards were confiscated and made available to the-
Atlanta Office. Mr. BRELAND does not desire that any of these
cards be returned to him, These cards are furnished to the ~
respective offices where these correspondents live and there /
are.sufficlent coples of this letter enclosed herewith so that
they may be made a part-of the individual case file, if any
siich file does exist relating to the correspondent or namesJ'

' No specific action 1s being suggested for these ﬁﬂr
1nterested offices as 1t relates to these correspondents. é;’
. /

L
It 1s noted that in some instances the name may !ﬁﬂg
not appear on the card; however, street addresses do appea

as a return address.

The greeting cards are set forth hereinafter as

f?llows: -Aib}/

: = Bureau (RM
- Baltimore ZEnc. 3)(RM) RE /0/——,?4,1;;3 - ,l/ G
SAMMIE ASBOTT) %&9 —
RUTH ABBOTT
DAVID HAMMOND | 10 JAN 24 1962
SARAH HAMMOND & o _.
GEORGE MEGROS N\ —
- ALICE MEGROSB @, , J
ton (Enc. 1)(RM
RICHARD ILOGAN)
LESLIE LESSINGER)
PETER WARSHALL)
|9a PETER BUSCH)

Coples continued on next page:

Bo

Nl el ad o
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N




Al A e L e R I e A e L LT e et w2

COPIES:

25

—
"

Buffalo (Enc. 1)(RM) \
(1' - GERTRUDE KOWAL
New Haven (Enc. 3)(RM)
1 - ROLAND H, BAINTON)
1 - ROBERT EKINS I
1 - ETTIE EKINSJ
1 - SIDNEY RESNICK)\
Newark (Enc. 3)(RM)
1 - A. CHRISTENSEN)
1 - R, HUNZING)
1 - DORA MOROGE p)
1 - LEW MOROGE

New

e e b e B D

Yo

rk (Enc. 19)(RM)
MORTON SOBELL)
BILL ALBERTSON$!
LIL ALBERTSON },\
GRAMBS - ARONSON))
JIM ARONSON K\
SATIRA BERGER)
HILDA BROWN)
FRANK COGLILAN)
E. G. FLYNNp\

'STEVE PAUKOSITS):

VIRGINIA GARDNER)
The GERSONS )}V
RONNIE GLUCK)
JOYCE GLUCK)
BELLA HALEBSKY§
HARRIET MAGIL)
ABE MAGIL )\

JACK MANSON)

MIKE NEWBERRY) .
MOM U. SCHAPPESY
FANNIE SCHOELTY\
EDITH SEGAL)
CYNTHIA SPEARE)
WILLIAM WEMSTONE)

1l - Atlanta

AFM:cth
(52) -

1A




AT 65-1361

BALTIMORE:
1.

BOS'ION: - 1 °

'BUFFALQ :

3.

freeting card frz\m RICHARD/IOGAN,

e imgs / .
Greeting card from (SAMMIE and BET&!ABBQIL_
7308 Birch Ave., Takoma Park 12, Miryland,
‘postmwarked Washington, D. C., 12/20/%1.

' ﬁmvm
Greeting caré:%romﬁggylp;and_ﬁ,‘_ HAMMOND,
8802 Glenville Rd., Silver Spring, !Maryland,

Yostmarked SI1ver Spoing ,/g. , 12/22/61,

dA%L# ,3?895 ' _
Greeting card from ORGE 'and ALICEfMEGROS,
1002 Beaumont w.,,ﬁﬁa,-__.,,l.‘timore-;a, ., 12/26/61,
Baltimore;Md., dateé and plgcé postmarked.

LIE
LESSINGER, PETERAWARSHALL, and PETER'B SCH,
Harvard University, Lowell House Q-32, R-3l,
Cambridge 38,-Wissg,; postiarked Cambridge,.
Mass., 12/19/61. s "

‘Greeting card from GERTRUDE KOWAL, postmarked

Rochester, N. Y., 12/22/61.

<

Note from ROLAND H.{BAINTON, 191 King's High-
way,. Woodmont, Conn cticut, postmarked Mil-
ford, Conn., 1/1/62; ’”” .

Greeting card from ROBERT and ETTIE EKINS,
postmarked Hartford, Conn., 12/29/61,

s

Greeting card from SIDNEY RESNICK, New Haven,
Conn., postmarked New Haven, Conn., 12/20/61.




AT 65-1361
NEWARK :
10
2.
3.
NEW YORK;
1.
2.
3.
4,
5.
6.
7.

Christmas card from A,ACHRISTENSEN, Jersey City,
N. J,, postmarked 12/26/61, at Jersey City, N.J.

Christmas card from R, A HUNZING, postmarked
Pagsaic, N, J., 12/217/61.

Greeting card from DORA and LEW MOROGE,
790 Clinton Avenue, Newark, N. J., postmarked
Newark, N. J., 12/22/61.

Note from BILL and LIL ALBERTSON, 3002
Neptune Ave., Brooklyn 24, N. Y., postmarked
Brooklyn, N.Y., 12/21/61.

Greeting card from GRAMBS and JIM ARONSON,
postmarked New York, N. Y}, 12/21/61.

Greeting card from SAIRAYBERGER, 281 E, 143 St.,

Bx._51,.N.Y., postmarked’ Ne rk, N.Y.,

12/29/61. '

Greeting card from (Miss) HILDA{BROWN, 384
t.

East 158 St., Bronx 51, New York, postmarked
New York 55, N.Y., 12/28/R1.

Greeting card from FRANK JCOGLILAN, postmarked
New York, N.Y., 12/27/61 ' .

Greeting card from E. G. FLYNN, postmarked
New York 1, N.Y., 12/22/61.

Greeting card from STEVEAPAUKOSITS, 407
Audebon Ave,., . New Yor Y., postmarked
Néw York, N.Y., 12/29/61.

==
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NEW YORK:

(Comdd) 8. Greeting card from VIRGINIA GARDNER, postmarked
Jamaica 2, N.Y., 12/29/61.

9. Greeting card from The GERSONS, postmarked
New York 1, N.Y., 12/21/61.%4, . «

10. Greeting2f% & 5r RONNIE and Joycgf&LUCK,
postmarked New York, N,Y., 12/19/61.

'11. Greeting card from BELLA HALEBSKY, 2732
- Br. Pk. E. Bx 67, N.Y., postmarked New York,
N.Y., 12/26/61. ‘ :

' and ABEfMAGIL,
Y,, 12/21/61.

'MANSON, 1460 Clinsbon
i» postmarked New York,

12. Greeting card from
postmarked New Y.

13. Greeting card from JAC
A - . St., New York City, N.Y
. - - ’ -N. Y..’ 12/20/61.. . .

14, Greeting card from MIKEJNEWBERRY and Family,
postmarked New York 1, N, Y., 12/22/61.

15. Greeting card from MOM U, SCHAPPES, postmarked
New York 1, N.Y., 12/30/61.

16. New Year's greeting card from FANNIE SCHOELT,
postmarked New York, N.Yg, 12/25/61.

17. Greeting card from EDI SEGAL, 295 St. Johns
Place, Brooklyn, 38, N. X,, postmarke rooklyn,
N.Y., 13/28/6T.

18. Greeting card from CYNTHIAWSPEARE, 336 4 st.,
N.Y, 9, N.Y., postmarked York, N.Y., 12/21/61.

N A —u
19. Greeting card from WILLIAMAWEMSTONE, postmarked
Hughsonville, N. Y., 12/23/61.

- -
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Ten abeve was Purnishe
ia New York airtel 1-25-62,
has been disseminated te the mili

agencies and the U. $. Secret Service and has
shed separate letter te the Neasrable P, Kenneth
istant th the President. .

5‘5‘1

WOTE COMTINUED PAGE TWO
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S. H; HERITAGB, UBP& Aplanta,Qa“’ advised 1/25/52
subaect's ‘wife, Mrs HELEN SOBELL, plans a trip to Burope in .. - .
February and will remain there one month. He stated.the subJect
requested, and he’ has authorized temporary change of . address .
for subJect's wife as follows 5
Hrs HELEN SOBELL )
. . c/o American Express - o
‘1 - v London, England. - - A

)- Bureau' (AM RM
- New York:(100- 37158)AH
1 - Atlanta 3

S RIT Y- '
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-nemoranda‘prepared by SOBELL's attorneys ‘and riled in’ suppo’t
. : These were received t‘rom AUSA ENARD B,

'SOBELL was‘ eonv:l.cted. The second memo relatee ‘to the other
ground of the motion, i.e., improper crossexamination of ETHEL

ROSENBERG concerning her asserting of her privilege under the
Fifth_ Anendment before the Grand Jury - o _
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TION BY THE PROSRCUTION AND COURT S5~ XA~

_ gtatement .
) This 1s & semorandum 1n support of & motion pursuant

. to Title 28 U.8.C., Section 2255, requesting that upom the files
im records of the case the judgment and sentence de uf aside
and that petitioner be discharged from detention and impriscn-
ment on the grounds that the conviction was cbtained and sentence
was imposed pursuanf to a trial lacking due process of law, all
in violation of the Constitution of the United States. The Court
and prosecution, to impeach the credibility d’ Ethel Rosenbderg
and to prove the guilt of all the charged co-conspirators who
testified in behalf of the defense, upon the oross-examimation
of Ethel Rosenberg elicited the fact that she had uurtod_ !ur ‘
privilege under the Fifth Amendment before the grand jury to the
same questions which she anﬁwerod in her di.x-og:t téstmav and
that the jury should consider such assertions of a constitutional

privilege in determining the truth of her testimony, all contrery
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to the Constitution of the United Statés and to the. prejudice of
the petitioner herein, and comtitutins a denial of due process
of law, .

Prior Proceedi
The campanion memorandum of law sets forth the prior

proceedings in the instant action. It should be noted that in

" the spring of 1957, after the decision of the Supreme Court in

United States v. Grunewald, 353 U.S. 391, the petitioner herein

filed a motion to vacate the orders of the Supreme Court deny-
ing petitions for writs of certiorari and rehearing, and for an
order granting said belated petition upon the decision of the

Suprm Court in United States v. Grunewald, supra.
This wes an out-of-time and out-of-term application, made ap-
praximately five years after the consideration of the original
petition, and was opposed by the United States Government pri-
marily on the grounds that it was belatedly filed, and the issue
" there raised had not been raised in the original petition for
_certicreri or the timely petition for rehearing. On October 28,
1957, the motion was dented, 355 U.S. 860.Y

-'/ Of course the denial of a petition for writ of certiorari,
let alone an ocut-of-term motion to file a belated second peti-
-tion for rehsaring, cannot be considered a determination by the
Supreme Court of the United States of the merits or validity of

the issues there reised, See State of Maryland v. Baltimore

Radio Show, 338 U.S. 912& 1dges v. EII%%H& 1T V0.3, 252;

Feanchare v plovida, 308 052331y % 331'v.3,
Do H th v. U.S.,

°7: Shapoard v, Sty of dito, 352
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Julius Rosenberg. The testimony of Elitcher was adduced for the -
purpose of linking the Rosenbergs and Sobell in the charged con-

spiracy.
The dgfense case rested upon the testimony of Julius

"and Ethel Rosenberg. Both defendants categorically denied the

testimony of the Greenglasses as well as the testimony of Max
Elitcher. ' ‘

The testimony of Julius Rosenberg and Max Elitcher
was diametrically opposed., If Rosenberg were telling the truth,
Sobell would have had to be acquitted, Julius Rosenberg denied
thet he was engaged in any conspiracy. He denied the testimony
of Elitcher and Greenglass. If Rosenberg were not in the con-
spirecy, Sobell Y fortiori was not involved in such criminal
activity.. - " . ‘ _
“ " Bthel Rosenberg, testifying in behalf of the defense,
.mm:l: dcniod uv molvmnt on the part of her husband or
hersels 1n sy upzom;o activity, maintaining that the testi-

- ""s.,.

nony ct nucm and Greenglass was . rnu. Thus, the testimony

"ot :uuul m lﬂn:l. nounberg m mmuy oomutcnt. If the
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uuurrm;-mufn- -

m""m mwovmt are not reconciladble.,

You must determine ummuuuum.;«."’-» .
The defendants Julius snd Bthel chnm uu- ’

' national defense...” (R. 2356) (-phuu ouppuod)
And mmm-. the “Court, -ums R

Now, nhu'p umu of hct are pmmud for
dotommtion and to a great extent the deci-
sions depend upon the verscity of certain -
witnesses and the support or lack of support
that they receive from other ovideuco -.nd cir- S
cuuuncu..." (R.2362)
The testinmony or the Rosenbergs directly put into issue the
veracity of EKlitcher. ‘The Court's stress upon the issue of
oredidbility in dotcmming guilt or umoconco hoishtonod the
uaunumo ot the sttulpt by the Court and the prosecution to
impeach the erodibnity of xthol Rosenberg,

!'he nin thrust of ﬂn orou-mnimucn of xttul

_ Rosenberg was an attempt by the ca;n and pmecuuun to dutéay

her credibility and as we shall see below, tho Court's participa- .

tion in certain aspects of the cross-examination only campounded
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GBA movm u'l"u' and dutroyod the ocredibility of this koy de-

o Mo tl.tn.u " The attack upon ‘her credibility was accomplished
":;_ w mo uwh dsvice: the Court and the prosecution repeatedly
Ouotm the fact ﬂlt when she had appeared befare the grand

y ‘ ‘gury, efter m husband's arrest and pricr to her arrest and

‘Andictment, she had asserted the privilege under the Pifth
Amendment. to many questions which she answered in a manner con-

aum only with innocence on direct testimony in the course of
tln h'ul

:v,q - - o - -

i crou-cud.mtzon of Ethel Roaenborg directed the trial Jury'a
attention to the fact that she had appered before the grand
“Sury and mcrm the Pifth Amendment privilege. Thereafter,

Cr e e e e

5 CEE A !ho mmtiou within minutes after it commenced

more than m-uu of the cross-examination was directed solely
7 to har uuruon of the privilege betore the grend jury and the
’ ",_i sdverse inferences to be drawn from that fact. More than 125

_:_‘uuucu were asked of m Rosenberg relating to her appear-

uuwuuumamoamwu. 'numtmorherre- »
1n ber direct testinony befare the trial jury, if be-

‘u_u-ne'to establish her umoomo. The Court and the
w v ummu the tnm:y of her testimony on
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_ Mrs. Rosenberg asserted the privilege, there was a contrediction

'J\uv was ‘inconsistent with mnm uubluhmg w innocence,

or doubt of the tmthmlmu of her trial testimony.
The prosecution nputod]: nousht to utabluh tlnt
the assertion of the privilege by Mrs. Rounborg before the grand

and that uthor tho privuogc was nct honestly asserted before
tmm:urycrshounnotbommmbotmmtrul _
Jm'y | In either ovout, it dutmod ﬂnvum ctmtutw , )

_ mtrulcou'tmtw :tmmmm
tommmetmommmuumumuw




Cmenototumquuucn. Innplymﬂui

*Do you nu coutcud that that {nouid not be
sone for ‘the jury to consider on the
muax ct Mbuity? ( R.2046)

"Suppolmg a quuum 18 aaked today wluch
. the witness answers, the same Qquestion asked
Mmly which the witness refused to an-
. ; . .. swer on the ground that it may tend to -
U - Anocriminate her; now, my qQuery is, might not
- _ . shat be lmttung which the jJury would con-
: : ﬁm ﬂn)queauon of crodibiuty?"

n- am nm:.nc thu uno, went on to ask Ethel Rosenberg
:‘ L T g, e fact of the matter 1s that you have
e L no :I;Jocuon today to ﬂ.vlns the anawer to

G- A SRS Ty thl . .

- Q; And what was your answer today as to
when you consulted your lawyer?
A, Scmetime after my husband had seen him.

the day, the ovcnins of the day he was
i.ntmonm by FBI, -

' "fo- And tcdn you feel there 1s nothing in-
T eriminating sbout that ansver?

< »—A&c . "6 ’O. s ’

Q. M at that time, beforo the grand jury,

1 I mt bave had om reason for teeling
W'z_;.::,- : -

Now, what was the reucn?
P ¢ andn't say at this time,

Qn Court: In your o interest, I think
“,ﬂﬂl‘ht“mmttllﬂlnlf’w
san uvo v some reascn, _

. Q

A e,

-
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Thus, the Court was advising the jury that there was an incon-
sistency in asserting the privilege fn!"o'ro.tho grend J\-uv and
answering the same question during the course of the trial. It
impressed the 'Jury with the fact that she ught well now dbe ly-
ing, shat she was less afraid of perjury and more concerned with
an acquittal in th:.s case at the risk ot mjury By implioca-~,~
t:.on the Court was importing to the Jury that the only reason
sbe had asserted the privilege before the grand jury.was that
her anawm ueuld involve her in the charged: censpiuoy and tmt .
- the very naertim itself was evidmo ot sunt.

tho the Court in 1its ohn'go to the jury stated t!at_
the prior assertion ot' the privilege could dbe considered only 1n'
respect to credibility (R. 2365, 2366), the implications of the

' cdxrt'u cmenﬁa thrwghout‘hor'cr&s-ulumuon impressed the

Jux-y with the 1dea that the prior auerum was of itself ovl—
dence of guilt, . . '

_The prosecution then continued this line of Guestion-
ing and sought to uubnlh thnt Af Bthel llounborg were truly
mnocent. ‘she should not hlvo feared anlurins questions bororo
the grand Jury; 11’ nho were mnooont, no answer oculd inorimin-

“ate her. Thus, the wulmmtim d1d more than attack her

crodl.binty. It sought to establish m ultimate ;unt boctuu

' _she asserted the privuoso boru-o the p-nna Jury.

, | After roru'm to én .ncpd oeumuct:.m Ml_
wmu-mzuctmpuvummmmmmmc
mpmo:.nthotrulomt. m nounbmmunnubda
quutzun w the cm: ~
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If you had answered
not spoken to David,for
, you felt that.that :

3

The nm. won. 1 T used the privilege of

':%i'u."‘”‘“z &;&“&twﬁ; Scmething that

__ lo in answering.

; The courts ai ruut.. proceed.” (R. 2052, 2053)

’.fM ﬂn prosscutor immediately asked:

L SeberEnSimn i iR,

| - g::g;u(mg;g)m any chances; isn't

"7 %77 By this argumentative question, the proaecutor was saying to the
Jury that the witness had pnlty knowledge and was not giving

- any information until she saw whether or not the FBI had the -
widmo, lnd now confronted with the evidence she was trying to
save hcrlelt lnd ber musband by testitying on the trial at the

| ruk of porjury to establish her innocence.

Pressing this question again, the prosecutor asked:

"Of course you didn't know, 80 you weren't

taking any chances in mpucating yourself or

your husband?" (R. 2053, 2054)

At this stage, counsel for Mrs. Rosenberg moved for a
mistrial. (R, 2054) The motion was denied. (R. 2054) Thus, the -
prooecutor, once again, was pressing the point tmt the sole
" reason for not mwcring before the grand jury was that the wit-
ness was conscious of her guilt and was seeking to avoid appre-
bthlia: or conviction. In this way the prosecutor was equating
the assertion or the privilege with flight from prosecution, ==
both importing guuty knowledge, and once again, claiming that

ppvp—

8l
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the assertion of the privilege was inconsistent with innocence,
the prosecutor posed the following Question:

"Would you explain, please, how the fact of
whether or not you had talked with David
Greenglass regarding this matter applied to
possible incriminatiop if you had had nothing
to do with his activity?" (R. 2055)

In the face of an objection by the defense to this whole line of
inqQuiry, the prosecutor stated, once again 1in the presence of

the Jjury:

"I think on the general pattern of the case
I have a right to proceed in continuity with-
out lntempttm, to show the contrast between
the witness's position before the grand jury

- and her position here, and the jury can best
Judsa. on the pax;orm that I point as I go

along.”" (R. 2 '
Berm the grand jury Mrs. Rosenberg was asked Ihothcr

lh. monocm a furlough visit of her brother to New York
(n. 2058, 2059) Sho asserted the privilege to that question

. (R. 2059). On direct cxlumtion luo had snswered that question
(R. 1957). ‘The Court thereupon brought cut the fact ‘that she

had for same reason ohlnpdlnrpcuttu. mrmm ensued:
the Courts §. !oudumtatm-

‘.,;gnhmuc , didn't mt«ua

:~_wmtw1mmz . .
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- Q. !ou mean you didn't reel it would incrimi-
~ nate you?
Ao Well, if I answered that I didn't want to
- answer the question on the grounds that it
. might inoriminate me, I must have had a rea--
;" son to think that it night incriminate me."
~ (R. 2059, 2060) s

- Mon, the prosecution sought to establish that
Irl. Booonborg was furml that hor answers might involve her

. "_pmmny in e criminal prosecuuon, and culminated this line
. ©of inquiry with this question:

"All right, then your concern solely was
as to whether or not you might be incrimi-
nated, isn't that so?" (R, 2061) -

Whereupon the Court interjected again:

- "Has something transpired between the time
you were questioned before the grand Jjury .
and the date of this trial which makes you
feel that your answers at this time, at the
- ‘trial, to those particular questions are
- - r(:;t ;ncxl'%umting. and if so, what 1s 1t?"

By this question the Court was suggeaung to the jury

that unless nonéthing intervened, there was an obvious incon-
sistency in invoking the privilege before the grand Jjury and
_._unrins the due‘stion before the trial jury. As previously
implied by cdart and prosecutor, the only intervening event was

_her arrect lnd,'pmecuuon. and that since Mrs, Rosenberg was

mulml in avoiding prosecution sne was willing to perjure

) huult to avoid her Just oonvicuon. ) -

Then the prosecution returned to the same old theme

‘IM ubd the following series of questions: - =

" %Q., DO you rememdber this question and this
answer: °‘Did you invite your brother David
and his wife to your home for dinner? I
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lough in January of 1945¢? A. I decline to - . - ~
answer on the ground that this might incriai-

Mrs. Rosenberg in giving that latter answer was responding cor-
rectly, that the assertion of the privilege can be true and
appropriate even in light of a subsequent answer which is excule
patory. A categorical answer to that Qquestion was legally and
- factually impossible, Nevertheless, the prosecution requested
that he have a categorical answer (R. 2062), - The Court complied ’
with this requesf (R. 2062), Prior to the witness's answer in
which she stated it was impossible to give a yes or no answer
(R. 2062) the Court commented in such a manner that it was clear
to the jury that it was attacking Mrs. Rosenberg's credibility
. stating: » )

"The Court: However, when a witness freely

answers Questions at a trial, the answers to

which, the answers to the very same questions

to which the witness had refused to answer

previously upon a ground assigned by that

witness, I ask you, is that not a question

then for the jury to consider on the question

of credibility?" (R. 2063, 2064)

Thereafter the Court instructed the witness to answer
the previous question, "Was that true, Yes or no." The question
of what was true related to the honesty of her assertion of the
privilege. Thus, the prosecution and Court were telling the jury

if she honestly asserted the privilege she had something tg !_‘_e}r

HNwepene .

e . e e+ e —

nate me.' DO you remembder giving that tes- .~ - "¢
. A. Yes, I reaembder,

Q. Was it true at the time you gave it? Y

Yes or no? ~ .

A.' It is not a question of it being true.”

(Ro 2%2) T ‘
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and her present testimony was merely a belated attempt to avoid

~conviction, or that the assertion was not truthful, and hence,

her credibility was placed in doubt. That such was the ;mport
of the inquiries is qatabllahed by the subsequent question where-
in her assertion of the privilege was categorized as a refusal to
confess her guilt. The prosecutor asked:

"Wwhat you are saying 1is that you were under

no compulsion to confess your guilt in re-
spect to this conspiracy?" (R. )

" "Her response that that she had no guilt to confess (R. 2066) was ‘

in the minds of the jury refuted by the prosecutor's &uestlon and
the Court's clear implication that she could only assert the
privilege if she did have guilt to confess. .

L " Mrs. Rosenberg in the course of her direct testimony

- had denied knouledse of Harry Gold (R. 1970, 1971). The prose-
'cution elicited the fact that before the grand jury she asserted

the privilege to ‘the question:’ "Have you ever met Harry Gold?"
(R. 2067) She was then asked to explain how a denial before the
grand jury could possibly have incriminated her (R. 2069). After
the prosecution sought to point out the inconsistency of the two
answers, the Court interjected with the following series of ques-
tions:

Q. But you dld answer it here in Court,

isn't that true?

A. That is right, .

Q. And your snswer here was that you never .

met him unt.n he took the witness stand? ==

A. That is correct. . o

'Q. 8o that you didn't laaert any privilege

- with respect to that here in this courtroom?
S : . A. No. (Ro 2070)

T e gpgees e e e
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_The error of the trial court and broioéuuou in tttqu.nc to .
point up this alleged inconslstency was even more Sericus when N

1t 1s noted that no evidence was sver tdducod w the proucuticn

) thnt Harry Gold knew or !nd ever met lthol ncunbm ‘In
" Mr. Gold's direct testimony he did not cuco allude to any w- ‘

sonal knov:l.odge or relationship with either Ethel Rosendberg or

her husband.
The Court and pmoout:.on und the utnou' puor

" assertion of the privuocq not merely to out doudbt upon hor

testimony and credibility, but also sought to imply that the
testimony of aoid was true and that hgr assertion of the privi-

" lege corroborated Gold's testimony. When it 1s realized that

the prosecution's m‘d would oénnpn without Gold, this false
and uproper omobmtim became error of the most prejudicisl

) ‘sort’to all of the defendants.

‘mereupon there followed a series of wuum by the
pmmtion relating to Orocasm-' activities in Los Alamos and
the alleged treansfer ot womucn. The only retiomale for

asiking these questions was to establish a conmucum in the
minds of the jury. wmtmttmuMMOMO
estadblished her umoccnco. __Ber assextion of the pu,vuop be-
fore the ’gnm Jury constituted, acoording to the Court and . |
prosecutiocn, & contrediction of her mtuow After pd.nuu
up the - coumdxoum' the proncute i.n each mm mld___
pose the question, 'lu tt mtmm' (l. !Cm. ot m.) T™he ]
prosecution tun mnd a wunal. tho ooh m ot which m
tlntﬂuwtwuuﬂtnafﬂunﬂvﬂmhtmﬂnmm
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was evidence which should refresh her recollection to the eJitent
that she could now acknowledge her implication in the conspiracy.
The prosecutor thus asked:

"In spite of the fact that you have denied

. ‘ . . these things here in Court, does this testi-
mony perhaps refresh your recollection that
perhaps you did talk with Greenglass in 1944
and 1945 about the atom bomb and nuclear fis-
sion, and things like that?" (R. 2077, 2078)

After quoting from the grand jury lniputes whergin she
. had dec_nnefl to answer a question' importing knowledge of the
lllespd 80.v:-|.et courier Yakovlev, the follonirig qu_esubn was
asked: . - '

"Q. And yet you had never met Yakovlev in
your life? )
A. That is right,

Q. Would you care to explain how you might
be incriminated on the basis of that question
-~ and answer?" (R. 2078)

Over objections by defense counsel to this series of questions,
the Court made the following comment to the jury:

R T "I want the jury to understand that I am per-
ST o mitting this question, as I said dbefore in
. . answer to counsel's objection, on the question
~ of the credibility of the witness, The wit-
. ness has answered the question here in Court
and on nvioua occasion had asserted privi-
ht I said before, there 1is no interest
to be drawn from the assertion of the
ogo mmt self-incrimination, dbut it .
éu&‘y weigh and consider
truthfulness of the
= utnm cnd on Mbnity. and in She charge
. prop ,. .Ivulhlvelmto
\y -8 how you the or«ubuzty
{

(8

-
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" G'“
J . -lege against u:l.t-zwmmttm
. :au were asked tions relating

‘. people wham I have mentioned relat to the
- theft from lLos Ahm of material relating to

Soviet Unicn?“ R. 2@0. 2081)

s I.lunotn:M'.Maﬁue

with your lawyer, in the ecurse of j§
to. answer any

m [ '..,:_.
a{zn the uuuuu of your brother mvu
985 . and s-insofar as -

ooncerned his mo. insofer a8 oonoerned. m‘ o
' Gold and insofar as eoncerned Yakoviev, and .
"{nsofar as concerned your association and tgu'

busbend's association in oconnection with

the dcvo:l. production of thc atomio
bomb and t octivo ot delivery to the

: :', ame °. _
"l. It.1s a fact, that I mrotud ny privi- :
lege against ulr-inerl.unlticn muvor I
felt the need to do lo.» .

By the Cmt H

- Q.  But you 41d not exercise that privilege.
- here -in court with roapeot to that same
" subject mtter?
’ A. No.

By Hr. Saypol'

,Q. That ‘need you relt was necessary for

assertion by you so that you would not
incriminate yourself, is that right?

A. 1 sald that I used the right against
self-incrimination.

Q. Is it not a fact that at the conclusion
of the grand jury proceeding at which you
were present 88 a witness this was said to
you:
'Q. Is there anything else you want to
tell us about this entire matter? A, No.
'Q. Any statement you want to make to
the jury? A. No.'

Q. Did that occur?
A.‘ Yes,

Q. Did you make any stateuent?
A. No.
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Q. Did you make any answere?

. No.

Q. You knew by that time that your husband
was under arrest in connection with this
orime?

A. Yes, he was under arrest.

Q. You lmew at that time, too, that you
‘were suspect, did you ‘not?
A. I really didn't now if I lcnew 1t.

Q. Didn't you think it appropriate at that
time to make a complete statement such as
you have made here denying any possible con-
nection or complicity in this matter?

A. I had gone to the grand jury to answer
any question they might put to me and that

I did. It didn't occur to me that it was
samething I was supposed to do, to make any
- kind of statement, .

Q. Without exception you have refused.to
answer these questions because of the privi-
lege which you had been advised you enjoyed?
A. Not without uceptlm.

?. You mean you told the name of your 1awyer -
R, 2081-2083

_oooo

Q. Without going into detalled questions in
that regard, is it not a fact that with re-
spect to every question that was asked of you
-at that grand jury relating to membership or
activity or participation by you or your hus-
band, the defendant, David Greenglass, the
defendant, or Ruth Greenglass in the Com-
munist Party, you similarly asserted your -
Rrivuego against incrimination, is that so?

. I asserted my puvuese asainat self-

incriminaticn, -
Q. In respect to those matters concerning
membership or activity or participation in
- the Communist Party by those I have men-
. tioned? (R, 2083)

1

aeee

" A. I den't recall that there were any such <« =
Questions asked me com:omins my brother or - .
: u. uro. (R. 2@1&)
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It was mognuod by an that the pmmtion'l use
of the witness' prior ulmton of the privuoga o-binod with -
the trial court's ccmments lnd interrogation, !nd dntroyod cu-
pletely the value of her testimory. In attempting to remabili-
tate her, defense counsel to no avail directed his redirect «- o
amination to this area alone (R. 2084-2087). Counsel for - -
Mrs. Rosenberg asked her whether she believed herself guilty
of espionage at the time of her assertion of her privilege de-
fore the grand Jjury -or at the time of her testimony in the
course of the trial (R. 2084-2087). Her answer in essencc was
no (R. 2064-2087) The Court quickly interjected and asked:

"So there was .no aifference in your position
then than there is today?" (R. 2085) -

This question must be ¢onsidered in the oontext of previous
remarks by the Court that unless there was same significant
change in circumstances since her appearance bofm tho mnd
' Jury, the uuruon of the privuoge oontudiom her tml
- teatmomr, and thnt her assertion implied cousciousness or guilt
on her pu't. In the face of an avowal of innocence made dy
Mrs. Rosenberg in response to that question, the Court in effect
argued: » ' o |
"Mhe point 1s, you answered theul Questions at
the trial and refused to on the ground that it °
would tend to inocriminate yau befare tht grand .
Jury.” (R. 2085)
The re-oross mninluoom uun mnm to hu'
assertion of the privilege before the grand jury, as was the

second re-oross examination (R. 2087, £2088; 2088-2090)




e e e s e £ 3 e B AL L L . < ) ) iy : SN vt
L R g R R R e 5 R 0 SR ZRNT IUT L s feant b afaie = 2 en damn s 2e8T T e e o e S Samant el e adtrp 2 0 N el 2 sa..—-*c.u. S e 4...\.._4-)_».:«. ).1. RRTTE MR

.

T

T . 1id

~20-

After the testimony of Mrs. Rosenberg, the defense
rested (R. 2090).

The prosecution fully realized that it must destroy
the credibllity of the defense witnesses. The "device" used by
the prosecution was Mrs. Rosenberg's assertion of the Fifth
Amendment privilege before the grand jury to questions she had
responded to on direct examination on the trial. Indeed, the
prosecution opened its summation by declaring:

"If there has been any fooling, you will
remember that one of the defendants made
blanket negatives, blanket answers, in )
denial as to whether she knew Harry Gold,

as to whether she had ever talked tc David
Greenglass about his work at Los Alamos,

as to whether she or her husband ever talked

about atomic bombs, and yet I showed you that
in the grand Jjury, on the advice of her coun-

U A . ‘ sel, she refused to answer those questions on
- the ground that to answer them would be self-
._incriminatins. :

In the grand Jury'

'Did you ever know Harry Gold? A. I
‘refuse to answer on the ground that 1t
tends to incriminate me,

'Q. Did you consult your counsel,
:r. gloch, before you made that answer?

. es,'!

"I leave it to you'as to who may have been
toolod.' {R. 2228

The Court in 1tl charge to the Jury concluded by
rnfcrring ‘to the an.ortion ot the privilege by Ethel Roaenberg.
. otlttnc: -, e - .
. :yf.f LT '!ho dotcndant Ethel noeenberg was cross- -
RIS W "L examined soncerning her refusal to answer " =
St .7 - certain questions when she appeared befare
2 -3 kA o ““eho grend jury on the ground that the an-

i - s _ . swers t tend to inoriminate her. Her
1 [N S 1lus lnl!!r lunh quontionl is not to
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be taken as establishing the answers to any - -
questions she was asked before the grend jury,
but may be considered by you in determining : .
the credidility of her answers to tho-c sane o
questions at this trltl. (R. 2366)

Counsel for the dereuae, throughout the crosd-exanina-
tion of Ethel Rosenberg, objected to the prosecution's use orf‘
the defendant's assertion of the Fifth Amendment as a means of
discrediting her testimony and as a means of implying her guilt.,

Counsel for the defense objected to the Court's charge in this

respect stating:

"I except to that part of your Honor's charge,
- where you charged that the answers given by
the defendant Ethel Rosenberg before the grand
Jury, may be taken in consideration by them in
respect to her credibility, and I ask you to
charge that i1f the answers were given in good
faith, before she was charged with the crime
or indicted or arrested, and she felt that she,
- in answering those questions, might tend to
- . incriminate herself, the. fact that she answered
these questions here, has no bearing on the
matter, because here she is charged with the
_ crime; she is on trial and in order to defend
herself she has answered the questions,"
(R. 2368)

The Court refused to comply with the defense request
(R. 2369). On appeal from the judgment of conviction, the
defense attacked the fairness of the trial. See Rosenberg's
brief to the Court of Appeals incorporated by reference in
Sobell’s brief, pp. 59-60. This issue was ralsed in a general
fashion in the petition for writ of certiorari. See No. 2(c)
of questions presented of Sobell petition and No. 4 of questions
presented of the Rosenberg petition for writ of certiorari ssand

et Y TR B AN B
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p. 38 of the Appendix to the petition for writ of certiorari of
the Rosenbergs, which in turn was incorporated by reference by

SObell.z/ N

POINT I

THE REPEATED QUESTIONING BY THE PROSPECUTION
AND TRIAL JUDGE OF THE DEFENDANT ETHEL ROSENBERG
CONCERNING HER PLEADING HER FIFTH AMENDMENT
PRIVILEGE BEFORE THE GRAND JURY WITH RESPECT
TO THE SAME QUESTIONS THAT SHE ANSWERED ON

_- THE TRIAL, DEPRIVED HER AS WELL AS THE PETITIONER,
MORTON SOBELL, OF A FAIR TRIAL IN VIOLATION OF
. THE DUE PROCESS OF LAW

To urge at this all too late date that the Rosenbergs
were deprived of a fair trial has that "appearance of bafhetic
) tﬁtllity” which ﬂé;.Jugtice Frankfurter alluded to in his dis-
_aentiﬂé opinion in Roeenbegg v.'Unifed States, 346 U.S. 273,310;

We arelintensely aware of the enormous burden which
we are imposing upon this Court in urging it to find that the
dead as well as the living were deprived of their coﬁstitutional
‘rights., But, as was so eloquenily stated by Mr, Justice Prank-
-furter, "the capacity to counteract inevitable, though rare,
‘frailties is the mark of a civilized legal mechanism". Idbid.
(In this context, see, also, Mr. Justice Black's diasehting

3{fho fact that there was a less precise attack upon the cross-
examination of Ethel Rosenberg might well be explained by the
apparent state of the law at the time of the appeal. See I3,
v. Klinger, 136 P. 24 677, cert, denied, 320 U.S. 746; U.S, v.
Gotif%?ga,_lﬁs P. 24 360, See also majority opinion in U.3. V.
Uruncw31359§33 F. 24 556, at 568 (C.A. 2) and Raffel v, U.Z,,

. .

Rt g - s o rm—
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opinion in Rosehbegg. luprﬁ. at p.301.) We deea 1t lpﬁropriato ;
= ‘at the outset to call attention briefly to the climate which
prevailed during the time the trial was held. The Koresn War
was then at its height. Excesses and hysteria about loyalty
and aecurity'permsate¢ the American political scene which was
bound'to.have an impact upoﬁ every aspect of our soclety and
government. One manifestation of this political period was the
__ opprobrium heaped on any individual who invoked his constitution-
- al pr;v1legb-against aelf incrimination._ This applied particu-
‘larly in_the aiéa,gr poliéical dissent and thoeg accused of -
* communist associations. Indeed, the Supreme Court was k‘inl; '
aware of the tendency to equate a'Fifth Amendment plea with
guilt. See e.g. Ullman.v. United States, 350 U.S. 422, 426;
Slochower v. Board of Higher Education, etc., 350 U.S. 551, 557;
Grunewald v, United Statei,A353 d;s. 391, 424; Rogers v. United
Statea.' 340 u.s. 367, 376 (diuen'tmg opinion).
} Need ﬁe speculate on the 1n§act on the Jjury made bdy

repeated references and commeﬂts by both the prosecution and
court relating to Ethel Rosenberg's assertions of her conatitu~
tional privi;ege before the grand jury? It was preciseiy the
nature of the crime for which the defendants were be1ns tried
and the penalty which could be imposed that dictated a rigid
‘adherence to the constitutional standards of due process. In
1ight of the conduct of both the prosecuting attarney and the
trial court, there was such a departure from the norms of=due
proc;na as to deprive the defendants of any semblance of 97
fair trial, ’

3
¥
]
3

B i VUNUE Wt TS S OO




. . ) . -2“-

What merely had "grave constitutional overtones" in

Grunewald v. United States, supra, at p. 423, here possesses

the dimensions of constitutional invalidity.,

In Grunewald one of the defendants, Halperin, appeared
before a grand Jury-hnd asserted the privilege against self-
incrimination. During the course of the trial Halperin toock
the stand and on cross-examination was asked by the prosecuting
'attorney whether in fact he had invoked the Fifth Amendment
before the grand Jury as to some of the very same questions he
had previouely answered on such cross- -examination,

In reversing Halperin's conviction, the Supreme Court

V- held that it was error, in the context of the case fof the
~ i - - trial court to have bermitted the prosecution to disclose to
‘the trial jury gtieJderendant's prior assertion of his Fifth
Amendment privilege before the grand jury.
. _We submit that the facts of this case present infinite-
L 1y stronger grounds for reversal of the judgment of conviction
"than in Grunewald. The prejudicial impact here was so great, in
cupaﬂun. that the conviction becomes ausceptiblg to collateral
. - ettack,
g <. 1In ammud. the defendant Halperin, along with two
. other dommnu. was convicted of conspring to defraud the
% : ‘f’fz" :mm States -un mpoct to certu.n ux matters, - Tha dctond-

M4M pund Jury Uitnuus. In the trial Halperin
: “_ ll Q !1tnocs. On croos-exnhinntion a series of
00 m hQ bad pnvioully taken the nrm
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Amendment when testifying Sotaro the grand jury, were put to -
him, 353 U.S. 416, fn. 27  Each of these questions was

answered by Halper;n. The prosecuting attorney then ﬁrooeodid_
to ask Halperin whether he had in fact invoked his constitution-

<

al privilege against self-incrimination when asked the subaiag-

tially identical questions before the grand jury. '
It {s apparent on its face that the "impermissible

impact on the jury" (Grunewald v. United States, supra, at

p. 420) of some one hundred twenty-rlve rererencea made by the
court and sovernment to Ethel Rosenberg involving the Fifth
Amendment when she appeared before the grand jury, (see P.
supra) was greater than could possibly have been the'c&se in
Grunewald. »Bgﬁ'it is not merely this quantitative difference
which requires a setting aside of'the Jjudgment of conviction.

‘There were vast differences in the manner and scope of Ethel

Rosenberg's cross-examination relating to her previously invok-
ing the Fifth Amendment and that of Halperin in Grunewald,
differences which have constitutional significance and which
require vacating of bMorton Sobell's judgment of conviction.
Unlike the approach of the prosecuting attorney in
Grunewald, the Government was studliously engaged in painting a
"panorama" (R. 2058) of untruthfulness on the part of the
witness premised on her invoking the privilege against self-
incrimination. The method employed was a simple one. N&§ —
content with merely asking Ethel Rosenberg whether she had been
asked a particular question and had given a'part;cular respohse

when appearing before the grand Jury, the prosecution then
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further sought to destroy her credibility by two very ingenious

' expedients.

On the one hand, after first asking the witness
whether she recalled being asked the particular question and

invoking the Fifth Amendment in response thereto, the prosecut-

_ing attorney inquired as to whether her invoking of the

privilege was the truth. This was not done for the purpose
of ascertaining whether or not Ethel Rosenberg was admitting
that such invocation of the privilege was in fact her sworn
testimony before the grand Jjury but for the sole purpose or_
eliciting from the witness whether in truth she would have
been incriminated- if she had answered the question without
taking the Pifth Amendment. ”

Thus, when Ethel Rosenbérg was being cross-examined
concernins~Dav1& Greenglass, she was-ésked whether she had
discussed this case with him (R. 2049), to which she responded
in the negative, The Government then inquired whether she re-
called being asked the substantially identical question before
the grand Jury, to which she had invoked the Fifth Amendment
(R. 2049). After admitting she had so testified before the
érand Jury (R. 2049), she was then asked whether that answer
was true (R. 2M9)

The rephrauing of the question by the prosecutigg-—.
attorney reflects the true purpose behind the entire 1nqu1ry
into her previous grand Jury testimony.

.
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"Q. Will you please tell me whether the aniwer,
when you gave it to the grand jury as to

whether or not you had spoken to your brother, N

David Greenglass, to the effect that the answer
might tend to incrinmate you, was true then or
false?” (R. 205

- Any response to this type of queotion uou:ld be destruc- -

tive of the witness' credibility.’ Obviously, by porultently
asking this type of question, the Government v.as seeking to‘
create the impression that if the privilege against self-
incrimination was f.ruthmlly taken, then ail of the witness'
testimony on the trial denying any criminality with respect to
the erime‘or which she wa; charged was untrue. Conversely, if

. she persisted in testifying in a manner consistent with her

irmocence, her crecubuity was likewise destroyed as -was tl'w
case _with reapect to the .questicn relating to Greenglass, Atter
testifying that her answer was truthful, Ethel Rosenberg was.

- asked:

. nQ, - l-lcm #ould that 1ncr1m1mte you, if you are
1nnocent°" (R. 2050)

In other words, the Government was imparting to the

Jury that Ethel Rosenberg's testimony which was consistent with
her innocence was not to be given credence in light of her un-
truthfulness in taking the Fifth Amendment before the grand Jjury.

- This was not merely an isolated instance. The method
was emplayed over and over again; the purpose was self-evident.
It was to convince tbo.J\uv that if Ethel Rosenberg -took the
Fifth Amendment before the grend jury because she truthfully felt
that any answer aight uscrun..nate her, thﬂi her tdthuv on the
trial which was consistent with innocence could not be beligwsd
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{
or, conversely, her trial testimony was not to be given credence

because if she was innocent then her invoking the Fifth Amend-
ment was untruthful,

Thus. after testifying as to why she had invoked the
privilege against selr-incrimination with respect to her discuss-

ing the case with Greenglass in response to the question as to

whether her so invoking the privilege was truthful, Ethel

Rosenberg was thereupon asked:

"Q. As a matter of fact, & truthful answer at

that time would have been that you hadn't talked
to him, would it not?" (R. 2052)

- The mgthod employed by the aovernment which we set )
forth above was not restricted to that one series of questions.
No, the prosecuting attorney utilized this tandem approach with
respect to each aeriea of questions put to the witness. Indeed,
on occaoion, the proaecuting attorney went further and would
suggest the reasons why Ethel Rosenberg had invoked her privilege
against self-incrimination. Following the line of questions
routing to her discussion of the case with Greenglass (aupn.
P.. ) ), the proucuting attorney asked, or more aptly, argued:

’ *Q. As a matter of fact, at that time you didn't
know how much the FBI knew about you and so you
weren't taking any chances; un't that 1t
(R. 2053)

After an objocncn to the rm of the question (R.- 2053)

m bocn ovmlod (R. M3) the witness mponded. )

4. %0 § di4n's Jnow what the
‘ 3‘“ ot G 2053 .m ke ar




'o. mtm(tommmmmmm ,
. .. self-inorimination) you felt was necessary for .
Rl - - 1. - assertion dy nu lo ﬂat you would not m- ';-
. _pate yourself, is tha rwm' {n. 2082) - S

31 mimu plu-um m quunau 0 u to ph:

R - on my duravu- cuunc in t!u :urcu' minds oenou-nug tho
L - vmmawrmuw.mmmmutmm
one br:.of mt was, by mmm. -uy-tum Ethel aum
for mvdd.m tho przvuegc nsnnnt ul.t-mmuax and sug-
gesting thlt u oho were ml, umocont, oh- would not bave so
invoked the privilege., Thus, on mmamnazz
"Q. If you had the fear (Ethel Rosenberg had
testified on redirect that at the times she
appeared before the grand jury she feared that )
David Greenglass was trying to involve her in o
the crime of espionage) that you told Mr. Bloch

about, why didn't you at that time tell the

same story to the grand jury that you have told

here to this jury rether than take refuge in

your constitutional privilege?” (R. ),

° and immediately followed by,

v" '




you better reason than
. 'being aware of thuc.z:.np (1.e. of Green-
' glass® attempt to implicate her and Julius
. Rosendberg) as you have just said, why you
didn't disclose to the grand jury those
things to which you have testified here on
your direct examination?”

":a:f.;'},u-.»- ‘At that time I didn't know what to be-
- 34eve or not to ‘believe about my brother."

. %Q, But you Knew what your position was and

- you had reasam to know what your husband's

. position was m relation to this thing?'

"A. Yes, but qy u-otm was under arrest.”

9.

- oaaututxenn p ut"

v"i. Yes, I ua. (R, 2087, 2088)
ln cnmmld. the Supreme Court held that "1t was

w to oms-om ltlpu‘in on his hnving taken the
JAfth Amendnent before the grend jury, (supra, at p. 424),

. ‘stating that such a procedure tonaied by the trial court "has
”'lnvo mumxm wm (supre, at p. 423)

A Mh‘ ¢ ﬂn Onmmld record reveals not one

hd »un ru to mdu tho Mvnoge. -No attmpt was

Yo

lomtaolsli you took refuge in your : oo




. Em__gg__m and uucn 15 ou:mggg q‘h‘
the active mucmum ‘of the trial om a-puna mao

limited rolo in ﬂn eml-munlucn ct m w m
priocr assertions ettummt hotmﬂ-mm
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concede the answer (G.R. 692). The trial Jjudge thereupon asked
the witness:
"Q. And you say the answers given were true?"

"A. Yes, Your Honor. Well; I didn't say --
I said that was the answer." (G.R. 693

An objection was taken to the question at which point the fol-
lowing colloquy between the Court and counsel took place, the

defense contending that the Court was implying to the Jjury that

Halperin's testimony was untrue: ' .-

"The Court: The witness says he testified before
the grand jury. I want to find out, when he
says the question is there and the answer 1is
there, whether he is also conceding that he -
was sworn to tell the truth and it was a truth-

.~ ful answer; not that it is merely in the minutes
© .but thnt. that 1is the sworn testimony."” (G.R. 935

e @& & o &

- . “The Court: I am not implying that it was untrue
o . -1 Just vant to f£ind out whether he is admitting
T .. .. not merely that it is in the minutes but that
thlt is the sworn mtucw * (a.R. 693, 694)

__'m.MO m ﬂt !.n full the Court's participation
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aovmtmwmcmummonm ne&mz.,
umtuuptmummtnmmmuwcmm
mo,m&ndnd. wootmmmuunu-amm. R
Cf. Stewart v. United States, ) ?. 24, €17, &8 (canc)(m- ~

' uat!.nc opinion) m'd. 366 U.8. 1. s F e et A ot A

It u. of oourn, ol.anury ﬂnt there oouJ.d be no
implication of guilt drewn m Ethel Rosenberg'’ l qwldnc her

‘privilege against self-incrimination before the grend jury. -

runewald v. United States, supre, at p. 421; Ullman v. United

States, supra; Slochower v. Board of Higher Education of the étg’
of New York, supre ./ Sthnl Rosenberg denied any pu-uolpatlm ’

_/ The trial judge, in his charge to the jury, informed them that
Ethel Rosenberg's invocation of the Pifth Amendment before the
grend jury could not be "taken as establishing the answers to
any questions she was asked before the grand jury,” but could

be considered "in determining the cr«nbluty of her answers to
those same questions at this trial.” (2036). This was essential-
ly identical to the chu-ge given by the trial judge in Grunewald
(supra, at p. 417, n. 28), and of course in 1light of the holding
in that and subsequent cases cannot be considered curative. 3ee
also, United States v, Grunewald, 233 P, 24, 556, 571, 573 (ca 2)
(dissenting opinion of :raarvﬁ‘nx

- =




" 4n the cansod oonspirecy and maintained throughout her testi-
L5 -‘tm that she was innccent of any oriminal act. Nevertheless,
o T over mtoo objections, the prclmuou was allowed to bring
out tho mc that she tnd uwclud her privilege against self-
. inorimination before the grend jury with respect to questions
_:  which she had answered on the trisl in a manner consistent with
" inncoence, This line of cross-examination was ostensibly per-
mitted by the trial oocurt on the theory that such prior state-
"~ ments oouu qnly be used to impeach Ethel Rosénberg's credibility.
= (R, R046) mmholcu. this form of quutiaung ‘&nd comment
o tended to establish in the minds of the jurars the ultimate guilt
-yt ot lﬂul nounborg. in ﬂnt no truly innocent person would have
| - tavoked the Fifth: Amendment privilege,
It is in tau ocntut mc we must consider the impact
- of m trifl court's questions inquiring into her motive for
uurtuc the puvuocc.-/ N
TR ) ¥e submit that if Onmmld had been decided at the
"ﬂlo the trul ot the case at bar was held, no extensive
mt m].d be mcuu-y ‘to urge that a reversal would be
“pequired.  Ses e.g. Puited States v, Tomaiclo, 249 ¥, 24 683
c)z !nm v. United snm, zu7 P. 24 130 (CA 10);

rank, -

timately exercises the
privilege cught to be so
‘:a iht h -llt luumcntl.y Ju-tuy

v e emmemenens ves oA S STRVIOMSS T WG T A ey e e~ o
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United States v. Gross, 276 ¥. 24 816 (CA 2).~ Certainly, the
the consideration deemed "most important” by the Supreme Court
Ln Grunewald in hold:l.ng that there was no inconsistency dbetween
anlpeun'- invoking his privuogo mmt ulr-inorm:uuou

- - before the grand jury and his answers to the identical questions

on the trial, is present with respect to Bthel Rosenberg,
namely the very nature of the "particular grand jury proceed-
ing." Grunewald v. United States, supre, at p. 423. Coe month
mwwmmmxwommmmmwame
7, 1950, Bthel nonnbu-g'n tmuna had been arrested. Likewise,
hu- bvothor. David aroonslul M bnn u'nlud ma' to her
tppemmo. Mbcthotth.h.dhmoumduﬂ:ommu
c-.'.t upimo vo md but mhuumto lthol lcuubm tor



t n in was faced with the poesi-
- "p41ity of an early indiotment, and it was quite
" naturel for him to fear that he was being asked
E gquestions for the very purpose of providing
.7 euidence againat himself. It was thus qQuite’
i gonsistent with innocence for him to refuse to
- de evidence which could be used by the
t in building its incriminating

“. ohain, - For many innocent men who know that
they are sabout to be indicted will refuse to
inst themselves under
ck of counsel's assistance
opportunity for cross-examination

nn prevent them from bringing out the excul-
7 . patory circumstances in the context of which
e morncuny anrminaung acts occurred." .

A 14 v. United sutes. supra, at
M ..::’. T /\ ’. '—

o:: Mlt u. 1950 uuodutoly tonowing her second

'aa mom ot m'unmld 1s clear. If further

X '.an how.u in m-unmu was that the defend-
. ant's anawers to ocertain questions were not
.inconsistent with his previous reliance upon
. the Pifth Amendment to exquse a refusal to:
Tanswer t.hcu vm uno Qquestions, Since de-
endant's test

et —
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fora 1n which the questions were m by both ‘the m
and trial court all suggesting tRat Ethel nounbu"l tuum ;
at th. trial was not to be given orodcuco, the mutod uu'oh “
for uphnatiou as tomxtul Rounbon had invoked her ’

 constitutional privilege (of. United States'v. Grunewald,  * .-

233 P, 2d 556, 576 (dissenting opinicn)), the proffered "sug-
testions” made by both the prosecutor and trial court as to why
she invoked the Pifth Amendment before the grend jury, all
served to deprive the defendants of a fair trial. -

) We need not tarry long to conclude ﬂnt as & result
of the extremely prejudicial nature of 8;1;he1 Rosendberg's oross--
examination, the petitioner, Mortan Sobell was likewise deprived
of a fair trial in the constitutional sense, Far as we bave
already pointed out (supre, pp. ) the sole witness to
implicate Sobell in the conspirecy was Elitcher.. It was bis

Sn o mmtarn e e oo o twete s,

)




e v eesteny-

)
.

- _ =38-

testimony that linked Sobell to the Rosenbergs in the charged

' corispirecy. Bthel Rosenberg denied any involvement in & con-
spirecy and categorically maintained that Elitcher's testimony

was tuu. nu' testimony corroborsted the testimony of her
hu-und, :unus Rounbcrg who ukauu denied any nemberahip

o Mtomum in a conspirecy, and who also uintained that
mum-- mu.nm was false, Thus, if the Roeenbergc' testi-

mony were believed, Sobell would have had to have been ac-

quitted. 1r their testinony were believed, the inevitable
ooncluuon would have had to have been that there was no con-
spirecy, and 8 twtim, 80be11 could not have been convicted.

. In sum, without Elitcher's testimony, Sobell could not have been
convicted, E’tml Rounberg'n (as well as Julius Roeenberg s)

tutim in otfoct categorically denied Elitcher's, Thus, if
Ethel Rosenberg (ana a rmzou. Junua Rosenberg) would have

_been bonovod, mtcher cou:l.d not have been. Realistically, it
‘was' Bthel nounborg'- rodibiuty that stood between Sobell and

qouviouon.g

'-{um“emmwmmauneMtuemaMnotu-

her's mtim then Sobell must be acquitted (8.265).

: < =
SR 4_/3,. "uuuuey ot' n:l.ut uador snuou 2255 is ulouued 1n
eur oquuou u-mnd\- of law,
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require reversal. We conclude that on 'this
record Soviero was seriously prejudiced by the
whole trial even that part of it which particu~
larly pertained to Tomaiolo and that his con-
viction should accardingly be reversed.

B Where errors as to one defendant are so substan-
« -« . . tial and of such mature as to affect a co-

. defendant with whom he is tried jointly,
appellate courts have reversed the convictions
of both defendants on trial where it seemed
that they could not have been tai.r tried,
United sum v. '.I'halnon, T Cir. 1940, 113 P.

s cu 1919 79 eder v. United States,
' s » . AIR 370; Smith v,
United zg r., 1955, 230 P. 23 935;

on v. M sutn 1953. 93 U.S. App.
, 208 ¥, 24 505; Duncan v. United States
1 cu-.. 1923. 23 7.7 28’37 (at p.W

‘:" LRy SRR

,.& omim“__ot m oo-dormnu where thq too were prej-




S one aofcnunt from _s&c of his qo-a;cnm ‘3ee mo. m o

- ’jm.u s upmmo 5o $4ata

et -2

2307, 24935 (0A 6, ) m_'-m !!sv.l.
o m. 565 g-_v.mw__, 209 7, 22 894 (GADO). o
T thé spesial-probleas me in any ompm wm
o hlvo boon detalled by the emuo etnourring cpinicn of §r. Jus-

-tice .nclocn, in Elwteoh v. Unitod States, 336 U.8. “o, us, )

"A oo-dotondtnt in a oonnpimoy trui oooupin
" an uneasy seat. There scnonny ‘will be evi-
dence of wrongdoing by s It is diffi.
cult for the individual to nake nu own case
dtand on its oom merits in the minds of jurors
- who are ready to believe that birds of s ruthor
. are flocked togethor." .

" The magnitude of_the error canl.ttod by t!u trm oou.rt
relating to the orou-mnnmtion of mm Rounborc, not only
deprived her of a fair tria:l in the constitutional unu, it
operated alao to deprive the petitiomr, Morton Sodbell, of due
proceae or la\l. .- .- )

' Respectfully Submitted,

DONNER, PERLIN AND PIEL
BENJAMIN CREYFUS

Attorneys for éetitioner
Of Counsel:
SANFORD M. KATZ

..L!l v. mm.m m U.i. 9305 m v m
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'UNITED STATES OF ANERICA,

) 'o'j"'
NORTON SOBELL,

. Defendant.

MBEMORANDUM IN SUPPORT QF PETITION PURSUANT TO
SECTION 2255 OF TITLE 28, U.S.C. RELATING TO
THE TRIAL COURT'S FAILURE TO CHARGE WITH
RESPECT TO AN ESSENTIAL ELEMENT OF THE QFFENSE,
- OR, ALTERNATIVELY, FOR RELIEF PURSUANT TO RULE
35 OF THE FEDERAL RULES OF CRIMINAL PROCEDURE
TO CORRECT AN ILLEGAL SENTENCE.

Statement

This is & memorandum - in support of a motion pursuant to
™Mtle 28, U.S8.C,, Section 2255, éeqﬁestins that upon the file
and records of the case the Judgment of conviction and the
sentence be set aside and that petitioner be discharged from
detention and imprisonment on the grounds that the sentence
was imposed in violation of the Constitution and laws of the
United States and that the Court was without Jjurisdiction to
ren@er the Jjudgment of conviction and to impose the sentence,
or, in the alternative, that the sentence imposed herein be -
corrected pursuant to Rule 35 of the Federal Rules of Criminal
Procedure on the ground that it was invalid by virtue origqégg
in excess of the maximum punishment provided by statute.-
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Prior Proceedings

On January 31, 1951, a single count indictment wavs returned
.against petitioner charging that he had conspired to commit
espionage on dehalf of the Union of Soviet Socialist Repubdblics
in violation of Title 50, u.s.c., Section 32, (R.c.)_/ Peti-
tiorier was tried, together with the two co-detendant.s Julius
and Etnel'Roeenbe'rg, before judge and jury; and on March 29, .
1951, the Jjury returned a verdict of guilty agunst all three
- defendants, On April 5, 1951, a thirty-ym_untence wvas im-
posed upon petitioner. Tb; Judgment of conviction was affirmed '
on Pebruary 25, 1952 by the United States Court of Appeals for
the Second Circuit, Judge Prenk dissenting. 195 F. 24 583. - A
petition for rehearing was denied on April 8, 1952, - 195- P. 24
. 609; A‘petit'm; for a writ of ceruoi‘n was duuod by the o
. United States Supreme Court on October 13, 1952, with.Justice & ”":’
Bhok ‘being ot the opinzm tl‘nt th. petition lhould dbe mt.d.
344 U.S. 838. A pots.uou ta- rom -u «n&n &‘




3.
Emmdl tu'! Relief

. - The Mch‘ut ?undor which petitioner was convicted cﬁgrg'ed

' ;!at h. had jJoined the ompu‘cy in time of war. 'nu unter’w'e
upond wcn pouuoncr was pursuant to the mti.me acntencing

' provision of the x-ps.mo Act of 1917. However, the trial

’ -court ftilod to charge the Jury that 1t had to find that
'pouuouu- Joined the conspiracy in "time of war". This
unatn:l olelunt of t!a ortenn was nolthor charged nor ex-
;ph:.uod to thl Jm. Bonce. tha conviotion and sentence are

) oomtituticmuy deficient and subjeot to collateral attack,

) "'nno of -u-" as Cppned to the Espionage Act of 1917

Sl :'rorm solely to a period of actual hostllities. The nature
: of the evidence adduced against petitioner as to alleged
[ J B ur'tj.in membership in the conﬁpiracy was such, as to raise a

;Nhltlntul quoauou ‘of fact which was required to be resolved
" by the jury., Absent this finding by the Jm'y. the Court was
' without power to mo-e 8 wartine sentence. Therefore, assuming -
!_1‘52 endo that the convistion was valid, petitioner 1s entitled
... Ftobe re-sentenced under the peacetime provisions of the
Bspionage Act of 1917, pursuant to Rule 35 of the Pederal Rules

WMM

Mxmt Portions of
the Record

| S

-t
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charging, inter alia, that he, along with Julius and Bthel
Rosenberg and ot'Mro, for a period between June 6, 1944 %0 and
including June 16, 1950, the United States of America then and
there being at war, conspired to communicate and deliver
information relating to the national defense of the United
States to the Union of Soviet Socialist Republics (R.0.).
Pursuant to a motion for a bill of particulars by Morton
Sobell (R.h.), the government alleged that Sobell joined. the

" conspiracy on or about June 15, 19%, and that tm overt acts

of Morton SOben took place between January, 1946 l.nd May of
1948. NO testimony whatsoever was introduced by the govemt-
in a‘uppért of any of the alleged overt acts set forth in the
b111 of particulars. '

The'a,olé \ggtness' whose testimony tended to implicate
Sobell in the alléged conspiracy was Max Elitcher. The only
other testimony adduced against Scbell was that he had fled to
Mexico, sought to avoid apprehension, and refused to return
voluntariiy té the United States.' As the Court lclmovledged, .
this letter evidencc could not be ttw ‘basis for the couvietion
(R. 2354) and if the testimony of Elitcher were disbel_ioved
Sobell ma to be acquitted (R. 2355). Klitcher's uéu.aq '
as 1t related to Sobell covorod a pcriod trcn some time in thov
oarlypnrtotm%totheamorlm 0 -

Co the otboruudmnjcrporuonarm trulnhtod, o
to ;ho Rocenbcrsl !oumm of the utncun prodused by th.

. government at the trial tutmod as to matters nhtm caly.

to them, m govermment, tw tbol{ wi_tnulu,. ltt-ptog..

——— 2 . B T - - T . . -
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g 'uu'ot uhnl uc-uuuu in ccnoert with

s and others. The testimony referied to the.

' mmtcr of wu-tim nutm to tm development of
_he .talto baab from Deceaber of 1944 to June of 1945, & period
i?-hqn we were cu;nspd in aotua1 hoctilities against Germany and
'f.Jap-n ' !h- court ucknouxodgod at the time of sentencing that
f“fsobo11 was Bot involved in tuan aspect of the charged con-

o lpmoy.-/ (R. 2‘061. 21062) '

. At the end of the govorment'a case, counsel for petitioner

- L ST

Bobeu moved to d:.smlu the 1ndi.ctment on the ground that the
toottnouv, even Af sufficient and believed, eatablished twa
separate conspu-ac;u.—/ (R. 1542-1559)

"- .- .- --_ The Court's Charge

" The duestign'poeed in the iristant motion arises out of
the charge of the Court to the jury. We set forth below those
portions of the charge pertinent to the issues now raised.

The Court first read an excerpt from Section 32 of Title
50, as follows:

"Whoever, with intent or reason to believe that it
is to be used ... to the advantage of a foreign

;7 In setting Iorth the nature of the evidence against the
osenbergs and the time factor in respect thereto as it related
to time of war, in contrast to the testimony relating to Sobell,
we do not in either case concede the truthfulness or sufficiency
of the testimony. Sobell, to this date as did the Rosenbergs
to the time of their death, insists upon and maintains his.
_absolute innocence. : =

"/ It was on this ground that Judge Frank, in his dissenting
opinion, maintained that Sobell was entitled to a new trial, -
We do not, by this motion, seek to relitigate that issue,




.
-~
14 i
.

*

I WS s e w0

' to the ottmo:- - .;:;-.';.. E

nation, commnicates, delivers or transmits, or
attempts to, or aids or induces another to, commu-
nicate, deliver, or transmit, to any foreign govern-
ment, ... or to any representative, officer, agent,
employee, subject, or citizen thereof, either .
directly or indirectly, any document, writing ...
sketch, ... note, ... or information relating to the
natlonal defense, shall be punished according to

. law. (R. 2330, 2331) : :

It 1s to be noted that the cm did not read the wartime
sentencing provision of the statute to the Jury.-./ The Court
went on to charge:

“The defendants are accused of having conspu'ed to
commit espionage." (R. 2337)

The Court charged the jury with reapecc'to the general

'conapimoy doctrino that once membership in tho compmcy is

eatabuehed tbo defendant is responsidble for tcta ou- statements -
of his oo-conapmtom made in mrthertnco of t.ho ccnapu-tcy.
(R. 2341) C

The Court then dofimd otch d the follm t“ ﬂhtm )

*esplonage®, "oonspirecy”, "relating to natimal LT
dc{:mo; ;t?nui: muw n].::m‘to g u oA
naticnal defense to vantage of a fare max
(R. 2337-2345) T

mcmtatnopomtww menlyntmo

e T Tt U T g enichisaid -
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"You must first determine from all the evidence in
the case relating to the period of time defined in
the indictment whether or not a conspiracy existed,”
(R. 2341, 2342) .

The Court did not uk the Jury to determine when any of the
detendamj.o had Jo!.ned the compimcy. o

The Court, in summarizing the ortenu charged, excluded
the matter of "time of war" and stated: ‘

"As I have stated before, the indictment in effect
charges conspiracy or agreement between the defendants
now on trial and persons, such as David and Ruth Green-
glass, Harry Gold and Anatoli A. Yakovlev, and others
to the grand jurors unknown, to deliver to a foreign
government, to wit, the Union of Soviet Socialist
Republics, information relating to the national defense
of the United States, with the intent that such in-
formation would be used to the advantage of the Union.
of Soviet Socialist Republics." (R. 2342, 2343)

The Court then set forth in synoptic fashion the essential

. elements of the otrena_e, again omitting the element ot" i't:ime of

war': L

"So you must find whether a conspiracy did exist and
whether this conaspiracy called for
1l the transmitting of secret information
2) relating to the national defense as I
) have defined it;
(3) to the Union of Soviet Socialist Republics
or an agent thereof
(4) intending or with reason to believe that the
information was to be used to the advantage
of the Union of Soviet Socialist Republics,”

, (R. 2345)
In short, not one reference was made by the Court.in its charge
to the jury concerning this crucial element of the offense.
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Comments of the Court on Sentencing

On sentencing the defendants, Judge Kaufman made the follow-
ing comment: t

"The incongruent penal provisions of the statute are
spotlighted by the 20-year maximum imprisonment pro-
vision for commission of the offense of espionage
during peacetime. I ask that some thought be given
to that for a moment, for it most likely means that
even spys are successful in the year 1951 in delivery
to Russia or any foreign power our secrets concerning
the newer type atom bombs, or even the H-bomb, the
maximum punishment that any Court could impose in
that situation would be 20 years. I, therefore, say
that it is time for Congress to reexamine the penal
provisions of the espionage statute.

In the case before me the conspiracy as alleged and _
proven commenced on or about June 6, 1944 at which

time the country was at war, Overt acts were committed
during the period of actual hostilities. Therefore,
the maximum penalty 1s death or rlsonment for not
more than 30 years." (R. 2448, 2

In sentencing Sobell, Judge Kaufman atated:

"I do not for a moment doubt that you were engaged in
espionage activities; however, the evidence in the case
did not point to any activity on your part in connec-
tion with the atom bomb project.” (R. 2u61)

POINT 1

THE FAILURE OF THE TRIAL COURT TO CHARGE

ON AN ESSENTIAL INGREDIENT OF THE OFFENSE
CONSTITUTED A DENIAL OF DUE PROCESS INVALI- .
DATING THE JUDGMENT OF CONVICTION .

In a criminal-case the trial éourt must, in iia'charge to
the Jury, specify, define and explain each and every elaentitl
element of the ortense. Failure to do so conatitutes reversiblc
error. Screws v. Unite& States, 325 u. 8. 91; Kreiner v. !atted _ s
States, 11 F. 2d 722 (c. A. 2). Uruted States v.._vl'. 153 F.

1
’

Py
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. (. 3‘)5':@;100'6' v. Ioblo. 155 . 23 315 (c.A. 3);

«. m‘v. m States, 96 ¥, 24 522 (C.A.D.C.); Williams v. - ..

B} mm States, . 2 21 (c.A.n.c ); Morris v. United States,
156 ?. 24 525 (c.a. 9); g__ v. United States, 190 P. 2d 612

" (C.A.D.C.); Benatar v. United States, 209 F. 24 734, TU6-T48

(c.A. 9) (uncnuag opinion); meea States v. Gordon, 242 F. 24

'Auetin v. United States, 208 F. 2d 420 (c.A. 5); United States v.
Petrie, 184 P. 2d 417 (C.A. 3); Samuel v. United States, 169 F. 24
787 (c.A. 9); Bloch v. United States, 221 F. 2d 786 (C.A. 9);

lash v. United States, 221 F. 2d 237 (C.A. 1); Mullen v. United
States, 263 F. 2d 275 (C.A.D C.); Mills v. United States, 228 F.

. 2d- 645 (c.A.n.c.). _ .
In- viel of the importance of a charge in a criminal case,

the fact that no .exception is taken to a court's failure to so
éharge does not deprive the defendant from subsequently raising

such issue on appeal. Ihdeed, appellate courts have raised Such

qQuestions sua sponte.

to the defendant's fallure to except to the court's omission,
stated:

"And where the error is so fundamental as not to submit

to the Jjury the essential ingredients of the only of-
fense on which the conviction could rest, we think it

is necessary to take note of it on our own motion. - -
Even those guilty of the most heinous offenses are
entitled to a fair trial. Whatever the degree of

guilt, those charged with a federal crime are entitled

to be tried by the standards of guilt which Congress

has prescribed." _ at p. 107

0 TR v megpuony §;

PRSP

122, 126 (C.A. 3); Barry v, United States, 287 P. 2d 340 (C.A. D.C.);

The Supreme Court in Screws v, United States, supra, referring



.elemant of thc offense charged haa bcen provod.. See Chriatottol
v, United States, 338 U.3, an. 89. Schtachtor v. United sueea. )

9.

See also, United States v. Atkinson, 297 U.S. 157, 160; Clyatt v.
United States, 197 U.S. 207; United States v. Noble, supra;

Kinard v, United States, supra; Morris v. United States, supra;

Tatum v, United States. supfa; Barry v. United States, supra;

Lash v. United States, supra; Mills v. United States, supra.

The Court of Appeals for this Circuit haa likewise recog-
nized the salutary principle that ‘

"in criminal cases federal appellate courts have soue-
i1*mes noticed errors to which no proper objection has
been taken *if the errors are obvious, or if they
otherwise seriously affect the fairness, 1ntegr1ty or
public reputation of judicial proceedings.'"

United States v. 0'Connor, 237 P. 24 466, 472 (C.A. 2); cf.

United States v. Stone, 282 F. 24 S47 (C.A. 2); United States v.

Barillas, 291 P. 2d T43, 744 (C.A. 2). - ’ LA
Underlying this rule is a rundameptal principle of our _

criminal jurisprudence that to convict a detehdant, ; 3ury must

rind beyond a . reasonable doubt that each and every oascnttal




ot i Ve % Trial (_:o{me Committed s Fundamental
el d e or a ) e the t -
. In the Anstant case there can be no doubt but that an
uuutm w.nt of the orime of which petitioner was charged
_ i und nntcnood m that uu offense ocour "in time of war", The
k ) .uwpo undor‘wnich Sobel; was prooecutod was the wartime espionage
"lh‘fuﬁ. ) Becudu 32 ot‘ﬁtlo 50 provides in part "that whoever
-mu viéhte tho proviaions of subsection (a) of this Section in
emo ‘of war shall be pununed by death or by impriscnment for
- not more ‘than thirty yeara...." It was under this provision of
’ the lt.atute that Judge Kaurmn imposed a sentence of thirty
) yeu'a Bld the offense related ‘to peacetime espionage, the

-

otatute than pmided for a_ mximm sentence of twenty yeara
tmuonnent.-/ ' .
: ;/.. R "7 Wnile 1t would seem that precedent need not be cited to
" support the. obvicus fact that "in time of war" is an essential
- tnkz}edién_t’ of- the pfrenae here charged, we can find authority
) " for such a principle of law in Stn'aon_v... United States, 250 U.S.

583. The Supreme Court 'thgre cifed with approval the charge of
. the trial court in a case involving a different sectit‘m of the
Espionage Act, Section 33 of Title 50, U.S.C. By its terms,
. Section 33 was applicable only "when the United States is at
" war®., The trial court there charged the jury:

the Espi e Act was amended so as to provide for the
peace as well as in time of war. &B-Stat.

4 |
T
f
£
:
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"The next question for you to determine is the presence
- of essential elements, One of them is, for instance,

that the United States is at war. " ese

"You must determine,for instance, the question of =

whether or not we are at war, becauae unless we are,
this indictment soea for nothing."

The Supreme Court, in aftiming the conviction, found the charge.
correct and of necessity affirmed the essentiant;y of this
element of the offense, See also, Schaefer v. United Status,
251 U.S. u466.

‘ It cannot be aaid, on the basis of the record in this case
.and in view of the nature of the Court's charge, that the jury
was ever asked to find or even consider the question of whether
the offense was écnunitted "in '41:1me of war." The oiily reference
to wartime found in the charge was the reading ot the 1nd.1.ct- '
) , ment to the jury by the clerk of the court, It cannot be serious-

" ly argued that becauae the indictment included the phrase "in .
" time of war" that the Jjury was adviaed and instructed that it had
to find beyond a reasonable doubt that Sobell had camittqd

this offense. during time of war. Cf. United States v. Noble,
supra. Indeed, the indictment at best was ambiguous in this

respect. The phrase in the indicmént_"the United sﬁatea of
America, then and there being at war" related to the opening .

plu-ase of the indictment "on or about June 6th, 19#4" Thus

tho phrase "thc United statea of America then and thare being

at war" did not relate to the phrase in the mdictment "up to

and including June 16, 1950." ' '

A The mere reading of the mdicment d1d not ‘serve to Mct .
" the Jury that "in time or war" m an ouenuu ingrodient of
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the offense, The charge of the Court runs appriximately twenty-
five printed mu_.‘- Bvery legal aspect of the case was presented
and a substantisl portion of the evidence reviewed. It s in-.
conceivable that the cne mention of the term in the reading

of a legally stilted phrase, “"the United States of America then
and there being at war”, constituted advice or instruction to
the jury that they must consider this element in determining the

- guilt or innocence of Sobell,

It is significant that the trial court in failing to charge
with reference to "time of war" defined all the other essential
elements of the offense and the indictment, itself. See pp.-

supra. o o

- The.exclusion fram an otherwise detailed charge wherein all

. the elements of the offense, save one, were given, only served

to remove from the jury's mind the essential element of "time of

war", cf. Barry v. United States, supra,

B. Failure of the Trial Court to Explain
The Meanigg of the Term "In Time ol
ar [o] e Jur ervice TO deprive

€ oner ol a rair al.

It will not do to contend that the trial court's fallure
to cha.i‘ge with respect to this essentlial element of the offense,
indeed; an element which if proved beyond a reasonable doudbt,
operated as a precondition to the imposition of either a cl%at':_:_l'xr
sentence or a term of imprisonment for thirty years, was cured
and rendered harmless by utilizing the fiction that the term "in

time of war" was of such common knowledge and easy comprehension
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as to be clear to laymen of ordinary intelligence, that it was

unnecessary for the trial Jjudge 'to define or explain it,

On the contrary, the entire question of when a state of war
exists in relation to the operabflity of diverse criminal and

* civil statutes has longtroubled the courts, the Congress and lead-

ing experts in the field. See e.g. National Savings & Trust Co.
v. Brownell, 222 P, 24 395, 397 (C.A.D.C.); campare, for example,
Ludecke v, Watkins, 335 U.S. 160 and Hijo v. U. S., 194 U.S. 315,

‘with Lee v, Madigan, 358 U.S. 228 (holding that the term "in

time of war" must be construed in 1light of ‘the particular atafuf.o
involved -- and that it is the function of the Court to inter-.
pret the meaning of t;l"w term within the unique context of each
atatute) : '

- Hanley Hudaon haa observed that,

"Ag to the termination of war, one date may be selected
for dealing with a question relating to the exercise of
speclal governmental powers, ancther date may serve in
dealing with cammercial questions, and & third date may
be taken .tn the construction of & .ututo ar contrect

provuion. o

«="The Duretion of the War Betweon . '
the United States and m, _39 ]
- Harv, L.!I. 1&0. 1&1. ; X
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- ‘ZIndesd, 1t cannot be sald that the trisl judge vas free’

7 from dwbt as to mu a -uto of mco existed which would ren-
' der m;apuubh the wartine penalty provisions of tha Espionage
’ 'Aot. m untoncug ths defendants tho trial judge's comments

thlt ‘the "incongruent pcnu proviuons of the statute” (R. 21&48)
would not permit the imposition of a wartime sentence for espio-

- DAge éan;ttod in 1951 (the defendants were sentenced on April 5, .

1951) suggest that he was of the view that this country mas not

" in a state of war in 1951. This is of crucial significance,
_inasmuch as the formal termination of a state of ‘war with Ger-

many did not take place until October 19, 1951 (Joint Resolution
of cmgrua (65 Stat. 451) and Presidential Proclamation (66 Stat.
¢3), and not until April 28, 1952, was there a formal termination

ybot var with Japan (Presidentnl Proclamation (66 stat. c31)).

. In view of the confusion existing in the entire area as to
l;hcn a- lhtc of war 1is teminated, it was vital, indeed, the
potiuoncr'o very 1ife lnd liderty depended on it, that the trial
sourt properu charge and’ cplain the term "in time of war" to
the jury. Por, "té. fall to define the offense attributed to the
sccused and the essential elements which constitute it, is to

. assume that jurors are educated in the law -- an assumption
which ugm would undertike to Justify.” State v. Butler, 27

N.J. 560, 183 A. 24 530, 550. But, as we have pointed out, the
Jury was not given any instructions with respect to this highly
ocamplex ¢lement of the offense. It is unlikely, in the absence

~ of any mdlncﬁ by'thl trial court, whether the jury ever con-

sidered this vital brench of the case at all. cCf. mffﬁ.s.,
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supra. Not only did the trial court fail to either charge or
explain this essential element of the offense, dut by imposing
the wartime penalty of thirty years inpruamont, it in effect
took this essential element from the jury by assuming that they
had found beyond a reascnable doubt that the petiticner had .
Joined the comp.iracy in time of war.

This, the trial court could not do. It was for the jury to
determine the questions of fact encompassing this essential ele-
ment of the offense, not the trial court. Schwachter v. U.S.,

' .supra, at p, 644 and cases thereat.

The trial court by necessity having determined that the
petifioner had Joined the conspiracy in tmé of uar,- a conditicn'
precedent to the imposition of a thirty year sentence, deprived
petitioner of his constitutional right to be tried by jury and
of the due process of -law, U.S. v. Ogull, 149 F. Supp. 272
(S D.N.Y. ) af!"d. 252 F., 24 664 (C.A.2) -

We submit, that the rauure to charge with respect to this
éasential element of the offense, an element which served to
deprive petitioner of thirty years of his liberty and which
could have been used as the basis for depriving him of his very
1ife, amounted to a denial of due pi-oceas of law, ci' Kenion '
v. 0111, 155 P. 24 176 (C.A.D.C.); U.S. ex rel t.uscomb v, sute
of New York, 153 F. Supp. 1, 2 (S.D.N.Y.). ' -

. It will not do to look to the evidence (we discuss the nature
of the evidence ot'petiuoner'l paruoipauou in the conlpu-lcy
during wartime, “infra), in order to. rationalize the vonuot. -
since the failure of the trul sourt to, charge and mu-u& the
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“Mmmm 3520.8.90.. -
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mx v. 0.8, suprs, at p. 796 of. Barry v. u.s.,”

m at e e; Jordan v, §,8., 233 1. za 362 (c.A.n.c ) rev'a,

SN e - .

. - POINT II
 PETITIONER IS PRESENTLY ENTITLED 0

am PURSUANT TO SECTION 2

There oanbo no goal dlaputc that the nature of the cross-

" examiriation set .tortl‘z in our ci:npanion memorandum of law (here-
L . unrtor referred to as the "orunewald" point) along with the

. trial court's failure to charge or explain with respect to an
~-”l0ntlll element of the offense (Point I, supra), would have

comtltutod reversidble error if uised on direct appeal from the -
cgnvlctlcn. - 'lfbe erucisl question here posed is whether the .
errore complatned of are of such a nature as to render the Judg-
ment of c'onvlétlon iubJect to collateral attack. As pointed out
by Mr. Justice I;rankturter, a determination of this issue cannot
be achieved by merely resorting to the "well-worn formula," that
collateral attack cannot be made a substitute for appeal. Sunal
v. large, 332 U.S. 174, 184 (dissenting opinion). A more dis-
criminating analysis is required,

As suggeoted by Judge Fahy,

"It would seem clear that a failure to appeal from a

conviction does not always save it from collateral

attack on a constitutional ground or indeed on other

grounds where the court is convinced justice requires
& remedy though sought collaterally. In other wordsge =
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the great writ and Section 2255 are not to be im-
prisoned within an iron clad rule stated in terms of
conateral relief not being a substitute for an ap-

peal."
-=Hod Ees z.)u .S. 228 F. 24 858, 865

The scope of Section 2255 is as broad.as that of the writ
of habeas corpus, U.S. v. Hayman, 342 U.S. 205. However, the
Aprecise scdpe of the writ of habeas corpus and a8 fortiori Sec-

tion 2255 cannot be defined with precision. U.S. v. Thompson,

261 F. 24 809 (C.A. 2). As stated by Judge Hand, no more defi-
_ nite rule as to the availabllity of the writ can be drawn other
than that "the writ is avanable not only to detemine pointa ot
Jurisdiction stricti Juris, ana constitutional questions; but

whenever else resort to it is necessary to prevent a complete

miscarriage of Justice." U.S. ex rel Rulick v. Kennedy, 122 F.
24 642 (c.A'.-.z) It will always be available "whenever there

clearly has been a nmdamental Macmngo of justice for which

no other adequate remedy is presently available.” Sunal v. large, |
supre, at p. 189 (di.uontmc opinion of Nr. Justice muoago).
. Adenitloftbtduopi‘oculothllillulayOMnI
Judgment eof ccnucucn meoct to oolntml attack. In the - -~
pnomtmtmmuenlwmulotduopmou. m
Judpont u tlm-otm ccuutuucmu; donozut and .ub.‘loot to

Loy
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Judgment upon the whﬁle course of .tho proceedings in order to
ascertain whether they offend those canons of decency and fair- -
ness which express the ‘notions of Justice of English-speaking :
peoples even toward théu charged with the most hein@’- orfense.f'
Malinski v. Pecple of State of New York, 324 U.S. 401, 416, 417.

It 1s elementary that "a fair trial in a fair tribunal is a
basic requirement of due process”. In re Murchison, 349 U.S. 133,
136, Can it be nid that the petitiqner obtained a fair trial?
We think not.

Grunewald Point

It would unduly burden this Court to set forth in extenso
what has been fully treated in our companion memorandum of .law ‘
relating to the cross-examination of the defendant Ethel Rosenberg
and 1ts effect upon the petiticner. ' '

- _ The mgnitude of the error far surpasses in its prejudiclal
effect mttung heretofore condemned by the Supreme Court. Cf.

" U.S. V. Orunmld. 353 U.S. 391; Stewart v, U.S., 366 U.S. 1; and

see the discussion at pp. of our companion memorandum of law.

Petitioner's entire case, his very life, depended upon the
credibility of Ethel and Julius Rosenberg. If their testimony
were believed by the jury, a verdict of acquittal would of neces-
sity have had to be returned with respect to all of them (see
discussion at pp.  of our companion memorandum-of law).

The defense case mb destroyed and Ethel Rosenberg's credi-
bility was drowned in & sea of improper and unfair questions put
to m by the court and prosecution for only that purpose. é;ong
with her was carried the petitioner,
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The trial Judge's participation in the destruction of Ethel
Rosenberg's credibility brought with it the seal of doom for peti-
tioner. The qupact on the jury made by the trial court'a' questions :
and qomments must have been enormous, s}nce it is a truism that any
Jury gives "great weight" to a judge's "lightest word." Hicks v.
U.s., 150 U.S. M?. The practice which was long ago condemned by
the Supreme Court in Quercia v. U.S. 289 U.S. 466, 472, namely, the
trial judge's "characterization of the manner and testimony of the
accused (which) was of a sort most ukely.to remain nrmly.lodged
in the memory of the jury and to excite a pre;judice_ which uq@ld '
preclude a fair aﬁd dispassionate consideration of the evidence".
epitomized the trial court's conduct in the case at bar. Not only.
‘did it x‘epeatédly pursue a line of questioning in concert with the

) pr—os'écution 'a's to Ethel Roeenbgrs‘a invoking of her Pifth Amendment
privilege before the grand jury, it also sought by Questions and

conm{enta, and by veiled warning to aaceriain from her tle reasons
why she was willing to testify on the trial as to the very' same
questiona to which she previously asserted the privilege against

' selr-incrimination.

‘We submit that this mpemiauble crou—mminatim rendcred
impossible any semblance of a fair trial to Morton 80b011 and
served to deprive him ot the due prooeps of law, , .

In the present case, the"crods mmimubn of Ethel Rosenberg
was not limited to bringing out befare the Jury that she had used -
the privilege and that’ this cast doubt on the crodibiuty ofF Bor -
testimony. It was uud to eatablilh her guilt. Such conduct u ’
80 grossly. unfur, such a departure rrcn thn concept of & tur '

.-

ot R 0 IAES L w vd cwsrmns b
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.’snn cantuuuani mrtcnu" of ax-\mmld. mt. ir

. rumnt nupmn'- :uamt of soviction vith the atem admon1-

ucn ﬂat the nature of ﬂu crou-muon ‘possessed "grave
eenlti.euttanx overtcnn“ (orunmld v. U.8., supra, at p. 1&23)

; bqtn any germinal llgnincmc in the development of the concept
" of due process (sed Stewart v. U.‘S.._ supra), then Morton Sobell's
, - Judgment of conviction must be set aside.

" A. The trial court's failure to charge the jury

-with respect to an essential element of the _
offense of which petitioner was charged, or  --
. to explain to them the meaning of the term -
"in time of war" deprived petiticner of the
due process of law.

Again, were this point raised on appeal, a reversal of peti-'

- ﬂ.oner'a Judgment of conviction would have been required.

Nevertheless, we submit that’ the failure of the trial court
to charge the Jury, or explain to them the meaning of an element
of the offenae which could serve to deprive petitioner of his
life and which did serve to deprive him of thirty years of his
liberty constituted a denial of due process, Kenion v. Gill,

supra; U.S., ex rel Luscomb v, State of New York, supra (see dis-

cussion at pp. infra).
Since the jury returned a general verdict, there 18 no way
of knowing whether they considered this vital branch of the case

at all. Cf. Haupt v. U.S., 330 U.S. 631, 641; United Brotherhood

of Cax'pénters & Joiners of America v. U.S., 330 U.S. 395, é(ﬁ,
409; Bﬂlﬂ.v. U.S., supra, at p. 342; see also, U.S. v. Ogull,

supra,
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Obviously, no one can ascertain whether in racg the Jury diad
or did not consider this branch of the case., Nevertheless, con-
stitutional guarantees cannot be preb_erved by mere speculation.

A man's liberty cannot be made to depend on such uncertainties.
The record is clear that the trial court 4id gxot charge the Jjury
with respect to an essential element of the offense, Equally
clear is the trial court's failure to explain the meaning of the
element "in time of war." These omissions were highlighted by
the trial court's mclusion in its obarge and eaplamticns of
. every other olement of the orreme.
We must ueuure petitioner'a econviction by thc statute which

defined the crime. As a consequence of the jury's verdict, pcu- '
Ea ticner was sentenced to a term of thirty years impriscoment. In
' nrder for tho trm court to have i.mpoaed thu sentence, the Jjury
bad to f1Rd "that all the ouunu ‘of the orime clnrged shall be i
proved bqana a reasonable doubt,” ‘
at p. 89. ©

proot of nl tho chnpn otq,tho ouu cmnd .pmt

J"‘ .

rL.,rr-T'“
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. T ;@;.“i,, ‘In u,tm_ event, petitioner was denied his con-
izew; stituticnal right to be tried by jury, United Brotherhood of
s ".“~»'c_a_rmtm~& Jolners of America v. u.s., augri«; M v.
" o 'U.8,, supre; U.S. v, Ogull, supre; and his judgment of
S 727¢ 7 conviction must be set aside, -
. poINP IIr’
.= . . IN ANY EVENT, PETITIONER IS
oooe T - BNTITLED TO RELIEF PURSUANT
o e . TO.RULE 35 OF THE PEDERAL
IR A ‘RULES OF CRIMINAL PROCEDURE

. Bule 35.provides, in part, as follows:
"The Court may correct an illegal sentence. - .
at any time," - . - : -

‘ Putting aside the avan;binty to petitioner of Section

- 2255, and nquming M that the poi.r;ta raised by petitioner
" are insufficient grounda to set aside the judgment of convic-

. éicu. h. u, ieveitheleae,-}ntitléd to relief pursuant to
" Rule 35. ‘ | S _

. Petitiomr was léntenged to a term of thirty years'

| imprisonment pursusnt to Section 32 of Title 50, U.S.C.

8ection 32 provides, in part as follows:

“Whoever, with intent or reason to believe that it
is to be used to the injury of the United States or
to the advantage of a foreign nation, communicates,
. delivers, or transmits, or attempts to communicate,
- deliver, or treansmit to any foreign government...
" either directly or indirectly, any document, writing,
) . code book, signal book, sketch, photograph, photo-
—- grephic negative, blueprint, plan, map, model, note,
instrument, appliance, or information rdélating to
. the national defense, shall be imprisoned not more
Sl T than twenty years; Provided, That whoever shall - =
s el violate the provisions of sub-section (a) of this .
-~ -8ection in time of war shall be punished by death :/
o by imprisonment for not more than thirty years..."-

Wm of Title 50 were repealed on June 25,
. . 62 8tat. 862. These sections are now contained in con-
“golidated form in Section 794 of Title 18.

™~
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© this vital element of ‘the offense oharged. -

) It is therefore self-evident that the trial court was
without power to cmpose the wartime sentence absent a deter-
mination by the jury that the Government had established
petitioner's membership and participation in the charged
conspiracy "in time of war" beycrid a reasonable doubt. of.
United States v. Ogull, supra; see discusaif:n at p. , supre,
In the instant case the Court di1d not charge the Jury
that it had to find that petitioner was a mber of the con-
spiracy during time of w_ar. nor did the Court sxplain Ath,e .

meaning of this term within the context of the Espionage Act

of 1917. The jury therefore was deprived of the opportunity
of resolving the issue of whether petitioner had Joi.ned tho
conspiracy in time of war; hence tho Court, absent this tlnding
by the jury, was without power to impose a wartime sentence. _
" As we shall show, the term "in time of war" as it appnos
to ‘the Espionage Act, relatea to a period of lctual hoatni.tiu
and not to a mere technical state of war, 'rhe‘ character of
ﬁhe evidence adduced against Sobell was such that; eve'nA 1f'
believed, may have been legally insufficient to establish ‘
membership during time of war. In any event the evidence was
of such a nrginal nature that it raised a question of fact
which the Jury, had 1t been comizﬁt of the issue, may well
have determined that petitioner had n§t 301:3{06' the conspiracy
in time of war. The margiml ev:l.demic adduced as to l“noqu ‘
wartine membership on the part of Sobell only &ccentuated the
mor on tbe pu-t of the trial oourt in rtmng to luudo
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f‘ﬂ The ov:daaoo acaoirninc Sobell during the poriod of
um:l ue-uuuu was not only oquivml, but onn 1t
lnuond oaﬂd lnrdl: be owotont to ut;bn-h mbcnhip in
the oharged oonopmcy. o v, -

The only meum nhtm to tbo peuod of actual

hostilities was as rouon: .
(1) There was testimony by Elitcher of a conversasion
he had with Rosenberg, in the absence of Sobell in June of

1944, wherein he stated Rosenberg told Elitcher that Sobell

was also helping in getting information to the Soviet Union,
(R. 312-315) '

(2) llitohnr testitied to a conversation with Sobell
while they were on vacation in September, 1944, wherein ]
Elitcher purportedly told Sobell of a previous conversation

“_lnd with Rosenberg, referred to above, Elitcher testified

that Sobell became angry and said "He should not have men-
tioned my name. He should not have told you t:hat'."
(R.320, 321) |

The testimony of Elitcher, referred to in Paragraph (1)
above, as to Rosenberg's conversation in the absence of SoBell,
could not be used to establish membership in the conspiracy.
Declarations of 8lleged co-conspirators to a third party
are admissible only if there is proof aliunde that the
defendant 1s connected with the conspiracy. Glasser v, United
States, 315 U.S. 60, 74; United States v. DeFillo, 255 F. 2d
835 (C.A. 2), cert. denled, 359 U.S. 915; Continental Bajiag
Co. v. United States, 281 F. 2d 137, 152 (C.A. 6); Tripp v.
United States, 295 F. 2d, 418, 422 (C.A. 10). :

%
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Elitcher's testimony referred to in Paragraph (2) above
does not serve to cure this deficiency. It is obvious that
Sobell's alleged statement could have impressed the jury as the
declaration of an innocent man coﬁcerned by a false accusation.
While conceivably an adverse inference might be drawn, it was
80 equivocal in nature that were the testimony against Sobell
limited to this the Court may well have been required to dismiss
the indiotment and direct & Judgment of acquittal. L4

But we are not here miains the queation of evidentiary
insufficiency. Since tho Court did not charge the jury that
they must find the petitioner was a member of the conspirecy
in time of war, it was not given any authority by the Jjury
to impose a wartime sentence.

A. "In Time of War" as Provided in the nsgx.g%ge
] 8 e Lonsirue O Keler to (3¢
of KchaI HOBEIIIEIOB Diilx. - ' . T

. The recent landmark case of Loe Y. dign. _s_ug_, pravidu
us with the tpproach to bo utilized by the courts when con-
ﬁ'oubed uth the problem of mtorpresug tho term "in time of
war®, The Supreme Court choctod the umu that mm the ..
temimuon ot s -uu ot nr" u a poutuu ut. tho om

~

pri.nu le ut ‘forth in
1"1110 362 0.8.’199. & verdist
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are precluded from making an independent judiclal analysis
" regardless of executive fiat, stating:

~

o " %o desl with & term that sust be construed in
: ;... - light of the precise facts of each case nnd the
-o- impact of the pu-ti.cuur statute 1nvolved.
The Court dealt with and distinguished away those earlier
‘cases which ostensibly stood for the proposition that war
~ does not terminate with the cessation of actual hostilities,

" but only by treaty, legislation or Presidential proclamation.?
The cm insisted that a -m particularized nnd diacrminaung

analysis must be made.

- The teaching of Lee v. Madigan is clear. The term "in
. "time of war" must be analyzed by the courts in the context
40 : —J'tm_ particular statute in which it appears. "Only
" “‘mischief can result if those terms are given one meaning

——

Y3es o.5., Ludecke v. Natkins, su Kahn v. Anderson, 255
U.S. 13 HamiTEon v. xcn@isﬂ'&?ries“ X warT—s_e‘E::.,
251'v. s, T, »
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regardless of the statutory context.” (at p. 231)-./ See also,
In re Yokoyama, 170 P. Supp. 467, 469 (s.D. calir.).

In ught of Lee v, Madigan, _.L.' we must turn to the
legislative history of the Blpionlgo Act or June 15, 1917, for
it was under this statute that potitionor was convicted and

sentenced. As we have pointed out in Point I B, supre, the

/1t 18 interesting to note that even prior to lee v, !_h&ﬂ.
supra, the United States Court of Military Appeals had
a similar approach with respect to the problems involving

" wartime penalties and the jurisdiction of various military

tribunals for offenses committed during the Korean conflict,
Notwithstanding. the fact that no formal state of war existed
it upheld the 1mpoe1t1m of punishments which could only be

invoked in "time of war, taking the position that:

"The factors which make certain offenses.,.more ’
heinous and reprehensible in time of war depend
. upon the existence in fact of substantial armed
" hostilities, regardless of whether those hostili-
ties have been formally declared to comututo
'war' by action of the Executive and Congress.”

United States v. Gann, 3 U.S.C. M.A. 12, 11 C.M.R, 12 {1953).
See, also, United States v. Bancrort. 3 U.3.CM.A. 3, c.u.a 3
21953; Unite 3 States v. Ayers, 4 U.3 3 .C.I.A 220, 15 C.X.R, 220

e' V. Q ‘s CQHQAQ Iw. 52 c.'.n.
tes ¥, rten 4 U.S.C.M.A. 3 -
C.H R. ( onversely ourt was also faced w!.th

the problem as to ‘when the xorean conflict qua "war" terminated.
It wisely selected July 27, 1953, the date when an Armistice -
was effectuated between the United Nations Command and the
enemy, its rationale being that the Armistice ended

“those actual hostilities essential to a : . .
finding of ‘'a time of war',..." o : ~

"Armed combat cndod and battlefield oondiucm
ceased; there was no more shooting and there
' were no more battle casualties....”

United States v. Shell, 7 U.3.C.N.A. 646, 23 uo 1

cC $ ed States v. Bustin, 7 U.B.C.I.A.
125 (9573, . - .. ... O:N.Re
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