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ejected appellant. Rather, the chavge-is that the evidence
was Talxe in attributing to the Mexiean authorities any
role at all in appellant’s removal. The charge is that it
was the prosecution which abducted appellant and then
sought to hide its illegal action by imputing it to Mexico,

A. The files and records of the case éonclusively estab- -

lish that the challenged evidence served to prove
legal deportation by Mexico.

This Court in its opinion affirming the orizinal judg-
ment of convietion: hield that Huggins’ testimony  and
Government Fixhibit 25A were “evidenee of legal deporta-
tion’, Uwited States v, Rosenbery, supra, at 603,*

Significantly, the lower court’s opinion avoids any
reference to this Cowrt’s holding that -the disputed ovi-
dence was prolfered to establish that. “Sobell had been
legally deported from Mexico.” 1d.

lenorving this Court’s uncequivocal finding, the lower
court concludes  that  Huggins’ testimony  and  Govern-
ment Kxhibit 250 were not false, contending that the
evidence could not possibly suggest “legal deportation,?”’
but merely indicated  that appellant was forcibly trans-
ported 1o the United States. The lower court’s novel
reconstruction of the trial and appeal would have us
Delieve that when Hngeins tostified fhat appellant was
“deported From Mexico,”* no one in the courtroom, includ-
ing the jury, could understaud this to he “ovidence of legal
deportation™ by Mexico.  But such a veconstruction of
the trial reckons without this Court's veading of the
record. ’ C

* This Court in its opinion enunciated the prosceution’s purpose
in introducing the evidence here at issue, stating: “\When the gov-
crnment introduced evidence o show that Solell had heen legally
deported * * %" See also foutnote 20, p. 603,
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The lower conrt categorically declires:
= .
“Patently, this does not <how an aftempt by (he

prosecution to ereate the impression of legal depor-
tation ax is now charged™ (AL 218).

[t ix impossible to conceive how the vecord * patently ™
exchudes the *impression of legal deportation” when three
experienced Jurists were lelt with precisely that impres-
sion. Thus it would appear that the lower court, in deny-
ing appellant’s motion for a hearing, not only disregardoed

~the evidence set Torth for the first tine in the moving papers.

It alxo disregarded pertinent scetions of the files and rec-
ords of the case.

But even ift the elear finding of this Court were to he
disregarded, the holding helow is erroncous and refutwd
by the record.  Assistant Prozecutor Roy Cohn obviousiv
relerved to Mexican authorities in asking Rios when *Nohel

CWHLS deported to the United Stafes by the authorities™ (1L
026). Mr. Cohmn sought to introduce Government Ixhibit 25
o establish “*the eircums=tances of the departure ol Sohell
“from Mexico fo the United States™ (R, 938).  Defense
.counsel, recognizing that My, Colin sought 1o prove action
‘:hy the Mexican authoritios, objected to its admissibility,

in that the doenment was not competent to establish the
act of another government (R 938-040),  Surely  the
proseeution was not fryving fto indieate by this document
that appellant had beew Kidnapped by the proseeution's
agents,

Seeking fo support the proxeceution’s contention that
appellant was deported by Mexico, Hugeins festitied that
Mexican Seeret Policemen acted in (heiv oflicial eapacity
in bringing appellant to Laredo,*

* Q. And those .persons were inan official eapacity 2 AL Yes,

sir” (R. 1020).
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In addition, Huggins testifiod that the exhibit wax pre-
pared hecanse “resulations” required it in the case of tany
person who is heing deported from Moxico™ (R, 1036).
This testhmony from an official of the Immnigration and
Naturalization Service could only impress upon the Jury
that the Govermment of Mexico had deporvted appellant,
Similarly, the jury would give great weight to the conelu-
sions of such an official, hased on his personal “observa-
ton™ (R, 1027, 1028), Obviously this was the “other proof
5T of deportation® (R, 926) promised by Mr. Cohn.

The Tower court’s suggestion that the sole purpose of
Government Ixhibit 25 was nierely to establish that the
Mexican Sceeurity Police had brought appellant to Laredo,
Texas, ix clearly refuted by the record. -

Appellant’s connsel ohjeeted only. to - one portion of
Government Fxhibit 25, the three words “Deported from
-~ Mexico” (R, 1029). Defense counsel declared they would
not object to the admission of that side of the manifest
~which  contained  appellant’s signature - and  the
“Brought to immigration oflice by Mexican police.” But
the prosecution refused this offer and insisted that the
entry “Deported from Mexico” on the other side of the
document be admitted and made availahle to the jury,

The prosceution’s insistence that the words “Deported
From Mexico™ not bhe excluded removes any question as
_ to the purpose of submitting the challenged exhibit and
- Huggins' testimony, It clearly sought to do more than
establish that appellant was forcibly returned to the United
States by Mexican police,

Unee again, in the argument on appellant’s motion in
—arrest of judgment, the prosecution represented unequivo-
cally that “the final act of deportation was effected at
-Laredo” and that “literally he [appellant] was kicked out

-
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as adeportee” (R 1599).

ments incits hrief to this Court wanifest o clear attennn
L I

Finally, the proseeution’s stage-

to create the impression of legal deportation.™  See

Appendix 1.

A thix was hrought to the attention ol the lower conr
in appellant’s moving papers CAC TN, 6971 and npon
oral argument (\. 111-116, P2EI20, 141, 142y, Yot it
chose to ignore these obviously pertinent portions ol e
record in rendering its opinion, '

B. The prosecution knew that Huggins’ testimony was
perjured and intentionally misleading.

Hugging, in attempting to support the trath of the
notation *Departed From Mexico™ on Government Fxhibins
25 and 257, asserted under oath that the Mexican police,
who brought appellaut to Lavredo, Texas, were acting in

“their “official capacity”™ (R, 1026),

AppellantCs present motion deronstrictes that this <tate-
ment was lalse, as Hugeins and the prozecution then and
there well knew,  The Kidnappers of appellant were not
acting ax an “wrm of the authorities of the Mexican Gov-

cermment™ (AC167), but solely as agentz of the proseention,

As has already Deen shown, IIu;_,r;_:in.\":-:h‘slimnn.\' and
Government Ixhibit 23A served 1o extablish, in the con-
text of the trial, that appellant had heen legally deported
Thix evidenee mdisputably
impressed in the minds of all, ineluding the Jury, that
appellant’s ouster from Moxico was effected by Mexican,
and not Ameriean, authorvitios,

The record of Hugeins: exinnination ix replote with
]

references to “Moexiean anthorities" and “oflicials™ on

the strength of his festimony.  Nowliere was e sfttempi
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made by the prosccution or the witness to correet this
impression.*

As the present motion proves, the prosecution con-
sciously attributed appellant’s removal to the Mexican
Government in order to hide its own illegal role in the
seizaure and abduction, :

Tu light of the averments of the motion, the lower court
committed most grievous crror in conclusively  linding,
without a hearving, that Huggins® testimony was not per-
Jurious, At the core of the prosecution’s fraud was the
fal=e impuation to the Governmment of Mexico of responsi-
hility for appellant s scizure. Only thus could the prosceu-
fion obtain legal sanction for appellant’s abduction and
he able to introduce evidence of his ““involuntary™ return,
as well as the other flight testimony which resulted from
the illegal seaveh and scizure.  Huggins®’ perjured testi-
mony was another step toward this fraudulent eud.

The lower cowrt, disreaarding the totality of luggins’
testimony and other pertinent portions of the record, sceks
to avoid the thrust of appellant’s motion by relying on
the witness” statement that the notation “deported from

Mexico™ was merely hased upon his personal observation,

But the lower court’s argument misses the point and
ignores the uncontroverted facts.  Assuming, argucido,
that Huggins, at the time of appellant’s arrival in Laredo,
honestly believed that appellant was deported by the Mexi-

# Indeed, the wial court felt that any suggestion that authorities
other than Mexican were involved in appellant’s removal was too
remote for consideration. When defense counsel sought to probe
~this possibility, the prosceution’s objection was sustained.

“0). Did vou hear any of the 31 men say that they had
gone into Mexico? ,

Mr. Kilsheimer: T object to that,
The Court: | will have to sustain that. We are get-
ting very far aficld” (IR, 1030). '
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can authorities, within a day thercafter he knew the nota-
tion to he false.® e was <o advised by representatives of
the Mexican Government,  DBut Huggins and the proseen-
tion concealed and covered up this highly material fael
which would have completely destroved the siguificanee ol
the testimony and Government Exhibit 250,

Huggins' testimony does not relute appellants eharge
ol perjury but rather establishes that there was w pre
meditated and carfully coneeived plan to cause the conm

and jury to believe that the Mextean Govermnent had de-

gally deported or otherwise ejected appellant,

Moreover, it is self-evident that Fuggins, hy petsonal
observation, knew that appellant was not = Deported troin
Mexico.”  The circumstanees ol appellant’s aveival ae b
redo rebutted any such conclusion, A ppetlant was dishivered
by persons other than Mexican Bmigration officinds,
345 in the morning (L 57). He did not have the docus
ments regularly given by Mexico immigration ofticinds 1o
deportees, nor were any ol the norial deportation proce-
dures followed. 1

* “['he notation *Deported Trom Mexico™ wirs ot o the nantiesy
at the time appellant signed it G\ 13,

e CHLTide 18, Ul S, G, Section 1001
“\Whaoever * * % conceals o covers up by any trick,

scheme, or device @ materiad fact 2 ¢ % hall e 5 am-

prisoncd not more than five years * * 0

f By treaty between the Umted States and Mexico CA\rticle

“ VI, Convention between the United Stes and Mesico o Prevem

Smuggling and for Other Purposes, sizned at Washington, December
23, 1925, U. S, Treaty Sevies No. 732) the United Staes Fmbassy
is advised of deportations by the immigration ollicials o Mexico,
Concurrently the Mexican consulate and the United States gt -
tion ofticials at the point of entry are natified, I the instant, case,

none of these standard procedures was Tollowed. f :




To suggest that Huggins, fully acquainted with these
facts, belioved as a result of his personal ohservation that
the Mexican authorities had deported appellant, is patently
incredible.

C. The lower court disregarded the significance of the
false evidence and failed to apply the principles
underlying Mooney v. Holohan.

On the basis of the record, it was impossihlc for the
lower court conclusively to determine that the jurors could
not consider the tainted evidenee to be prool ol legal depor-
tation by the Government of Mexico. The lower court con-
ceded that =uch an inference would have been highly preju-
dicial to appellant. ‘ ’

e o® xR

indeed, it would hurt you if they established
that there was a legal deportation because then it
would rise to the heights of lmvmg o legul adjudi-
cation” (A, 121).

Clearly, sueh a conclusion would have given the jury
the hmpreszion that Mexico had ordered appellant’s expul-
sion alter making a determination of wrongdoing on his
part. In the context of the prosecution’s attempt to prove
guilty flight, the challenged evidence had even more sig-
nilicance, It could only mean that the Government of
Mexico had decided to expel appellant and deliver him
to the federal authorities hecause he had either (a) entered
Mexico tllegally in the course of flight, (b) while in Mexico
violated itz Taws, or (¢) been adjudged by Mexican au-
thorities to be a Fugitive from justice. The false evidence
was pregnant with such prejudicial inlerences, all ol which
holstered the prosecution’s theory of guilty flight,

Ax set forth in Point H, siupra, the prosecution, in order
to hide its illegal seizure of appellant, tendered evidence of
deportation to avoid an inquiry into the circumstances of
hix removal.  Otherwize the prosccution could not have
used the illegally manufactured evidence of *involuntary”

53

return.  Nor could it have used the evidence 1t seeared as a
result of its iliegal =earch amd scizure ol appellant’s yresi-

" dence and person.

Morcover the purpose of the prosceution’s rawd was
to use the contrived testimony as the “natural capstone”

Cof its light evidence. Thix evidence did more than nega-

tive a possible mistaken inference of voluntary return, 1
established that appellant did not want to return and was

*taken into custody only heeause hie i heen seized by the
Mexican authorities and brought to Laredo, Texax,

The trial court, in its charge to the jury, recogiized
{hat such was the purpose of Government Foxhibit 25\ and
the testimony in support thereol, saving that appellant:

“wax apprehended only after heing delivered to the

United States by the  Mexican  authorities™ (1.
1359).

I'n its brief to this ('mlrt the prosceution stated (p. 66):

“Thus, proof th.lt his return was involuntary, in
('0n|un(tmn with proof of his activities in Mexieo,
tended strongly to show that his trip to Mexieo was
]n(nnptml by & ‘desire (o exeape proseeution. Ax such
it was persuasive uvnlvnu- ol lix consciousness of
guilt.”

But the circumstanees ol appellant’s retwrn conld he
“persuasive evidenee of his consciousness of guilt™ only il
they imported that he would not have voluntarily veturned.
It is obvious that such was the prosecution’s purpose, and
such was the effect of the falze evidencee,

The prosecufion kuew that appellant’s {rip fo Mexico
was not surreptitious and could not connote guilty flight,
By adducing evidence that appellant w ould not voluntarily
refurn and therefore had to be deported, the prosceution




distorted the innocent nature of his lawtal deparvture from
the United States, CF U wited States v, Roseubery, supra,
at 6020 Absent the false evidence, the other flight”’
testimony had little probative foree and could not have
cextablished that appelant’s trip to Mexico was «ab initio
for the purpose of flight.

Iad the proseeution merely <onght to negative any
mberence that appellant voluntarily  veturned to stand
trial, 1t conld have done ~o by telling the trath.

It would have heen impossible then for the jury 1o
conelude that there had been an adverse “legal adjudica-
tion " hy Mexico, T the trath heen told, the jury would
Lhave knowan that appellant did not refuse 1o return volun-
tavily to stand trinl. On the conteary, the fruith would
have disclozed that the prozecution had denied appellant
the opportunity to return voluntarvily,”

The prejudicial nature of the Talse evidence under-
scores the Traudulent action of the prosecution, It makes
even more neeessary that the wrong be undone by grant-

g appellant a hearing and the ultimate relief.

No court can conclusively resolve the impaet of false
evidence ona jurye For this reason, a court will not weigh
the extent of poejudice when a proscenfor knowingly, wil-
fully aud itentionally uses false evidence.,  As stated in
Coagius vo O'Brice, 185 10 2d 1230, 139 (CLAL 1)

O the hurden is not on the petitioner to show
a probability that in the jury’s deliberations the
perjured evidence tipped the seales in favor of con-
vietion. It the proseeutor is not content to rely on
the wntainted evidenee, and chooses to ‘butfon up’
the caxe by the known use of perjured testimony, an
ensning conviction cannol stand, and there is no
oceasion to specnlate upon what the jury would have
done without the perjured testimony before it.”
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Commenting on this principle, Mo Justice Donglas, i
Stein v, People of the State of New York, 346 U S0 1006,
200, stated:

A similar rule prevails where the proseention has
made knowing use of perjured testimony to conviet
an acensed.  Mooney v Holohan, 204 U0 N, 103
» oo lvsler v State of Florida, 315 EooN0 4
v Pyl v, State of Kansas, 317 U080 208 000 0
It has never been thought necessavy to attempt to
weed the perjured testimony from the non-pier juved
for the purpoze of determining the degree of pre-
Judice which resulted.” : :

Sce also Pyle v. Nansas, 317 UL S, 218,

Our nation hax a vital intevest in guarantecing that no
prosecuting official may corrupt the judicial process or
taint the administration ol justice hy conlriving a convie-
tion through the knowing use ol falze and pevjudiced evi-
dence, The corrupting etfeet on ome democratic structure
of law ix =0 great that the conrts have resolved, regardless
of the guilt or innocenee ol o defendant, that the inferests
ol society require the nullilication of such a tainted convie-
tion.

The lower court suggests that appellant may have known
that he was not legally deported.® 1t therefore coneludes
that he is estopped from collaterally attacking his u_nn\'iv-
tion alter fearning subsequently that the proseeution knew
this evidenee to he false, The lower court utterly failed to
recognize the purpose or meaning of Moowey v. Holohan,

* Ay set Torth in appellant's moving papers ¢\ 20, 70, and dis-
cussed more fully o Point 1V, infra, appellant did not know tha
he had not heen removed by the Mexican authorities amd that
the prosecution was fully aware of the Talsity of the evidenee,
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supra, or the concept of due process of law.* 1t disregarded
the clear obligation of a prosceutor in a criminal proceed-
ing. See Berger v, United States, 295 U, S, 78. 1low else
can one explain the lower court’s comment:

“What difference would it have made at that point,

whether it was knowing or not. -You could have Jiti-
gated perjury’ (A, 164).** '

One is constrained to conclude that the lower court did
not give the necessury regard to the eriteria of a fair trial

and the decent and civilized norms of conduet encompassed .

within “due process of law.”” It failed to insist that the
prosecution observe the principles enunciated in Berger v.
United Slates, supra. Indeed the prosecutor in his summa-
tion referred to these principles to elothe the false evidence
‘with the prestige and integrity of his office (R. 1510-1511) :

“%* * the United States Attoruey is a representative

not of an ordinary party to a controversy, hut of a
\()\(lt'lﬂlll\ whose obligation te govern unp.ntm]lv
Is as compelling as its ol)llgatlon to govern all, and
whose mterest, th(-xuforv, in i criminal plowcum)n 1%
not that it shall win a case but that justice shall bo

“Cf. United States cx rel. Almeida v, Baldi, supra.

** See also (A, 137): , » .
“Mr. Perlin: Your llonor, it doesn't make a bit of dif-
ference—tatking about good faith, once the prosecution uses
false (cslunun) knowing it to be false, the courts do not say
“I'his 15 a game of chanee, that you can let them go unchal-
lenged.” :
“The Court :

"

That is right. The defense must challenge
it.
And further (A. 165):

“The Court: * * * \What 1 am s'n'ing is that you sit at
counsel table and you know that pcrjuay is heing committed,
whether the government is a umslnmlor with the perjurer or
not, but you know that ])L‘l‘jlll\' is Dbeing conuuitted, can you
sit hack and permit that perjury to go to the jury unchal-
lenged, then come back and show perjury ?”
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Cits ease against appellant.
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done. As sueh he isin a peenline, a ver vopeculiar pond
a very definite sense the servant of the baw, the (wo-
Fold aim of which is that cunt <hall not escane or
nocenee suller, e may pro-ccute with carpest-
ness and vigor, indeed e <honld docbut while he may
strike hard hlm\\ b i not ot Libe iy 1o strike ol
ones. Hois s nnuh his daty to relrain From i
proper ne lllutl.\ C‘\l('lll.lh'd 1o |H'<Hl\l\'v aOW 1'an*;|'n| civite
viction as it is to use every lecitimate means to i
aboul o just ones And this Towphasize:  eis Yair
to xay that the averagze Juey inoa arcater or hess
dearee hax contidene Ihll (hesee oblicitions which
o plainly rest upon !lw prosccuting attorney will he
dllhlll“\ observed.” '

Justice denands that the United States MMtorney cone
sent 1o a hearing, Mesarosh v Uwited States, supro;
detivitics Conliol o,
o.)l Ui, S, '

X

POINT IV

The allegations charging the prosccution sup-
pressed evidence require that a hearing be granted pur-

suant to Title 28, U. S, C., Section 2255.

The petition alleges that the prosecution suppressod
evidenee which would have inpeached o vital portion of
The proseention suppressed
evidenee which would have established (1) that it~ aoents
(2) that the Mes
can Government in no way pavticipated inoor anthorized
this act: and (3) that represeutatives of the Moexiean Gov-

illegally scized and abdugted appellant 3

* I Mesarosh, the Solicitor-General had acquived \nlmmmnn
that cast doubt on the general credibility of one of (he Proseetiion
witnesses. He immediately imoved the United States Supreme Court
to remind the case to the district court for a hearing on the natier,.




o8

P

Pl
.

< crnment on at least two oceasions advised the prosceution
that Mexico did not sanction its illegal actions (A. 26-39), - .

This suppressed evidenee was unknown to appellant at i

the time of trial (AL 20, T4). -

The suppressed evidenee would have impeached the

prosecution’s testimony  that appellant was legally de-

ported or otherwise ousted by the Mexiean authorifies,. It
would have refuted the prosecution’s contention that ap--
pellint fntended 1o remain heyond the reach of the federal .-

authorities. 1t would have shown that the prosecution
knowinzly deprived appellant of the opporfunity to make.
his planued voluntary return to the United States.*

Regardless of whether the prosecution knowingly used
perjured evidenee, its suppression of such highly signifi-
cant facts constitutes independent legal grounds for va-
cating and setting axide the judginent of convietion. For

apart from the falsity of its evidence, the prosecution hy .

sucl =uppression distorted the meaning of appellant’s trip

to Mexico and intentionally misled the jury to draw errone-

ous conclusions concerning his removal.

The lower court contends that appellant must be denied -
a hearing on the ground that the record conclusively estab-— -

lixhes that all the facts in the present petition were known
fo hineat the fime of trial, and that in any event the sup-
pressed evidenee was neither legally relevant nor helpful
to appellant. Ileve, as elsewhere, the court’s erroncous-

conclusion resulted from its failure to consider that it was °

the proseeution, and not the Mexican Government, that
removed appellant,

“ Thus the nature of the suppressed evidence supports appel- -
lant’s charge that the prosecution intended to prove legal deportation,
It suppressed precisely those facts which would have refuted any

inference of ouster by the Mexican authorities.  The suppression
was an integral part of the prosecution’s knowing use of perjured - -

cvidence,
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A. The present petition is based upon facts unknown

to appellant at the time of the trial.

The lower court contends that appellant must have heen
Fully aware of the suppressed evidenee beeanse he knew
that this alleged illegal seizure was highly irregular™ (A,
210). The court further assert< that it is “hard to believe™
that appellant didd not know the “fact« showing that the
FBT had instigated thiz procedure as is chavged now™ in
light of his asscertion in hix pre-sentence aflidavit that “an
B agent was waiting for him on the Mexiean side™ (A,
2mr : )

atently, appellant’s charge ol s=uppression does not
rext merely upon the irregularity of his =eizure or D1 in-
stigation. 1t ix the =uppression of the principal facts that
the prosecution abducted appellant and that the Mexican
authoritios neither participated in, sancetioned or knew of
his removal, which entitles appellant to velief,  Appellant
did not know, among other things, the total lack ol Mexi-
can association with the events deseribed, Ouly by ignor-
ing these operative facts could the court come to the errone-
ous conclusion that “the basie factnal allegations set forth
in Sohell’s moving papers are not new * * %" (AL 200),
Only thus could the court equate the present petition with

*The court’s conclusion here is contradicted by the proseeution in
its original brief to this Court, which conumented on this very point
as follows:

“From this it may be inferred that the Mexican authori-
ties had alerted the FBI to expect Sobell's arvival, bhut it by
no means follows that the Durcau was the mstigator  of
Sobell's ouster’”™ (Appendix 11, p.ix).
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appellant’s aflidavit in support of the motion in arrest of

Judgment.”

Put that affidavit merely deseribed how he was physically
seized and transported to the International Bridge at
Laredo, Texas, where he was met by an agent of the FIRI
(Appendix ). Al the other Faets set forth in the petition
relating to appellant’s seizure and the subsequent events
(A 24-51) were totally unknown to appellant at the time
of trial. Clearly, appellant’s pre-sentence aflidavit did not
extablish that it was the prosceation which had abdueted
hin without the conzent of the Government of Mexico.

Morcover, the record refutes any suggestion that ap-
pellant had knowledge of the suppressed evidence,  In e
argument on the motion in arrest of judgment, appellant’s
counsel procecded on the axsumption that the Government
ol Mexico was a party to the scizure. e had no evidenee
to the contrary.  Henee he asked for a hearing to obtain
information concerning the circumstances of appellant's
removal, and the respeetive roles of the proseeution and

of the Mexican authorities (R, 1598). 1n appellant’s briet

to thix Cowrt he reiterated his request for a liearing to
defermine what had transpired, stating that “the facls are
equivocal ™ (at p. 65).

A reading of the argument on the motion in arrest of
Judgient and of appellant’s brief to this Court suggests
no more than a conjecture on his part that the 131 had acted
tlegally in conjunction with the Mexican Government to

* The lower court in the course of argument stated (A. 118):

“These facts substantially are the facts contained in a mo-
tion for arrest of judgment, were known to counsel, they
said so, and in the motion for arrest of judgment substantially
the same allegations were made as are being made now by you:
that: Sobell was kidnapped, he was abducted and he  was
brought over, taken by these authorities and brought over to

- Laredo, Texas—substantially.”
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obtain hix expulsion. On their face, defense counsel's lhesi-
tant and equivoeal manner in raising this suspicion i the
final moments of the trial and his pleac tor the aid of the
court to xecure the facts, manitest appellant's ignoranee.”

And thix iz not surprising. Appellant could not con:
ceive that the prosceation would Knowingly use perjured
evidence and suppress the faets, The textimony was vouch-
sated by the United Staies Atorney.  Government k-
Ihit 250 was authenticated ax a0 vecord of the United
Statex Government. And evidence was presented by oan
employee of the Department of Justice,

Nor could appellant be expected to have obtained {he
full story of his removal from Mexico (o rebut Huggins'
testimony and Governmment Ixhibit 250, He was mearee-
rated continuously from the time of his aveival in Laredo
and he had neither the facilities nor the Funds to institute
an investigation.  Appellant could not foresce tha the
prosecution would uxe the cireumstances of his renoval
as proof of flight or that it would contend that he had hoen
legally deported by Mexico.  The first imkling appellant

chad of this wax during the examination of Rios sl the

very next day Huggins took the stand.

Appellant alleges in his petition that he did not have
knowledge of the evidenee suppressed by the prosceution.
Appellee contests this fact. The files and records of the
case support appellant’s contention, They do not con
clusively establish the contrary,  ence, it was error Tor
the Jower court to resolve this issue of fact without grant-
ing appellant a liearing.  Where allegations that a con-
viction and sentence are void raise factunl issues outsude
the record, a hearing must he granted,  See Commaomeealll
of Pennsylvania o vel, Herman v, Claudy, and cases eited
in Point 11, supra.

*Inits briel to this Court, the prosecution made much of the
fact that appellant conld not produce “a scintilla of evidence” to
show wrongdoing on its part (Appendix 11, p. xii). '
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Iven if it were to he assumed that appelant had some
knowledge of the prosceution’s vole in the scizure, to
sustain the lower court’s decision one would he required
conclusively to find that appellant obtained no new evi-
dence sinee the time of the trial bearing on that matier
or serving to establish the prosecution’s misconduet at
the trial. But there is no basis for such a finding and
therefore appellant nmst he afforded the relief sought.
CLoPrice voJoluston, 334 U, S, 266, 285-291.*

The newly acquired evidence, unlike the affidavit sup-
porting the motion in arrest of judgment, clearly estab-
lishes the falsity of Huggins® testimony and Government
Exhibit 20A, as well as the prosceution’s misconduet at
the trial,

The Jower court’s suggestion that appellant s present
contentions are helated aud that therefore he is estopped
by passage of time from obtaining relief has no foundation
in law, The doctrine of laches or waiver has no applica-
tion to a procecding in the nature of a writ of habeas
corpus.  As Judge IFFahy stated in Farnsworth v. United
States, 232000 2d 59 (App. D. (), relying in large part
upon the decision of this Court in United States v. Morgan,
222 10,24 673

“If a defendant without good reason waits a long
time hefore asserting his claimed right, with the
consequence that many witnesses are dead, he might
have difliculty maintaining his burden of proof, or
i heavier burden of proof might be imposed upoin
him. - See United States v. Morgan, 222 17, 2d at

* Obvionsly, the present charges of knowing use of perjured
testimony and suppression of evidence were not litigated in the
motion in arrest of judgment.  In any event, appellant would not
be precluded fram obtaining relief pursuant to Section 2255 in light
of the new evidence set forth in the petition. = See Chessman v.
Teets, 350 U, S. 3, reversing 221 7, 2d 276 (C. A. 9); Hallowell
v. inited States, 197 1. 24 926 (C. A. 5); Swmith v. United States,
223 F. 24750 (C. AL S); Martin v, United States; United States v.
Wantlund ; Barrett v, Hunter; Hall v, Johnston, all supra.
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page 6o But where the fundamental constitutional
right has heen denied, an aceused <hould not be
precluded from relief becanse he caunot satisty a
court that he had good cause for any delay in seck-
ing i, *To permit a defense of laches 1o the writ
would, in effect, denude it of one o its os=ential
characteristics—the power to hurdle a thine factor,”
Havwood v. United States, D C S0 D) N YL, 127
I, Supp. 480, 488,

Neealso Brown v Mississippi, United States v Di Martind,

CMeKiwney v, United States, all supra,

The Jower cowrt disvegarded the basie prineiple that
“men incarcerated in lagrant violation of their constitu-
tional vights have a rvemedy”  Commomwealth of Penn-
syleania e rels Herman o Clawdy, supra, at 1235,

To suggest that appellant may not now obtain velief

after sceuring the evidenee of the prosecution’s wrongtul

actions pays scant regard to the coneept of due process.
The lower court might have bheen fess concerned with the
diigenee of appellant and divected its attention to the

reprehensible acts of the prosceution.®

* The lower court, in the course of argument, stated (C\. 104,
165) :

“The Court: What difference would it have made at that
point, whether it was knowing or not. . You could have liti-
gated perjury, B

“Mr. Perlin: No, vour Honor, it makes a qualitative
difference.  And perhaps your Tonor recalls better than® |
do the decision of the Supreme Court and all the courts,
when a prosecution has to use false evidence, and they knew
it to be false, that destroys the proceeding. '

“The Court: Does it excuse the conduct on the part of the
defense where they sit hack and know it is false and do not
come forward during the course of the trial?

* ok %

“What 1 am saying is that vou sit at counsel table and
you know that perjury is heing committed, whether the gov-
eroment is a conspirator with the perjurer or not, but vouw
known that perjury is heing committed, can vou sit back and;
permit that perjury to go o the jury unchallenged, then
come back and show perjury?”
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B. Appellant is not barred from relief because he did
not testify or adduce evidence relative to his re-
moval from Mexico. '

The lower court holds that sinee appellant did not fes-
tify or adduce evidenee to eontrovert .the prosceution’s
proot of legal deportation, hie is now precluded from eol-
laterally attacking the judgment of couviction.

The error of the opinion is obvious,” Since appellant was
unaware of the suppressed evidence, he was plainly unable
to present it, ‘ S

Where the prosecution consciously suppresses relevant
evidenee which would have impeached its case, the trial is
invalid. The mere fact that a defendant could have east
some doubt on the prosceution’s case, does not validate
the trial, ‘ ‘

In this ease, appellant could only testify to the facts set
forth in his aflidavit supporting the motion in arrest of
Judgment.  Ilis testimony could not have refuted the chal-
lenged evidence ol deportation by the Mexican authoritices,
even i he had heen convineed of its falsity. At most he
could have suggested that the Mexican authorities in effoet-
g his ouster did not comply with their internal Jaws and
that the 'BI knew of his ejection by the Government of
Mexico. On-the other hand, the suppressed evidenee, known
only to the proseeution, would have completely refuted the
contention that appellant was legally deported.®

Mad appellant characterized the testimony of Huggins,
an official of the Department of Justiee, as false, and Gov-
ermment Exhibit 25A, a certified doeument from the files of
the Government, ax inaceurate, without being able to present

“elear and convineing evidence in support thereof, the jury
would not have believed him and disregarded the rest of

* Appellant’s wife could say no more than appellant.  Her
testimony would have heen attacked as biased and motivated by a
desire to protect her Lushand,
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lis testimony. Undoubtedly hix contention would hive e
chavacterized by the prosceation ax “a ficment of Sobel] s
imagination”™ (AL 220) and “*Getional fantasios® (N, 222y,

Appellant Faced the choice of testifving without refer-
ring to this portion of the proscention’s vase and therefore
tacitly admitting its aceuracy, or prejudicing his case hy
contending it was false. Henee the HOProper suppression
ol evidence substantially prejudiced appellant’s defonse,

CThe lower court, in Sllpp«.)l'! of its position that appel
lant’s Tailure to take the stand defeats the present motion,
cites ax anthority Stein v, People of State of New York,
G406 UL SO 1060 Bat in Stein there was no question of the
prosecution’s knowing use of perjured evidenee o SUppress
sion. - We are confident that i the proseentor there had
committed a fraud upon court, Jury or defendant, the
Supreme Court would not have held Stein ontitled to no
reliel hecause e did not take the stand.* '

As proof that appellant did not use available ovideneo,

e the Jower court refers to his atfempt {o serve a subpoena

duces lecum upon the Mexican Consulate in New York,
divecting it to producee appellant’s application for his four=t
Ceard as evidence of Tawful ent ry into that country (A, 221).
“The Mexican Government refused to submit fo the Juris-
“diction of the court, relying upon itx diplonuatic immunity,

- hut indicated that if “a proper request ™ were made it woull
attempt to comply thevewith. Counsel for appellant did not
objeet to having the subpoena vacated (N DR).

The lower court’s opinion onee again tegnoves the reality
of the situation.  Appellant not only was harred by diplo-
matic immunity to eall a consular oflicial as a witness, But
lie preswmed that Mexico had sanetioned his ouster. And he
deemed it highly unlikely that the proseeution had not bh-

*This case involved a review of a state proceeding where the
scope of review by the Supreme Court is more limited than in a cise

~arising in the federal courts.

i
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tained Mexico's consent hefore representing that Mexico
had deported him, Henee he could not he expeceted to engage
in a fishing expedition. '

Indeed, the trial court by considering such matters as
the degree of prejudice and the extent of appellant’s dili-
genee, applied standards which would be appropriate oun a
motion pursuant to Rule 33 of the Federal Rules of Cring
mal Procedure, but not on a motion chiarging fraud and
misconduct by the prosceution. o

The Tower court has equated the ereat responsibility of

a prosecutor to conduet a fair trial with the non-existent .

obligation of a defendaut to take the stand and refute
fraudulent evidence.  Sueh a coneept- has no sanction in
law and cannot be reconciled with the most rudimentary
coneepts ol due proeess. It would convert the search for
truth and justice info a game of chance,

The allegations of suppression of material evidenee are

legally and factually sufficient and vedquire that a hearing

be granted pursuant to Scetion 2255, Moovuey v, Holohan, -

Pyle v, Kawsas, United States e vel, Almeida v, Bald.,
Soith v, United States, all supra, United States v. Ragen,
212 10, 2d 272 (CLALT). ‘

C. The lower court erroneously concluded that the
suppressed cvidence was neither factually nor
legally significant. :

The lower court contends i (1) the suppressed evi-
dence was of no value to appellant,* (2) that, it being
ol no logal signiticunce, the prosceution had no duty to

* "Dealing next with the contention that the prosecution should
have brought out the facts regarding the alleged kidnapping during 1he
trial—[ cannot sce in what way this would have been beneficial to
Sobell * * * ™ (A, 220).
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diseloxe,* and (3) the question of the admissibility of the
challenged evidenee was waived by appellant.®®

To deal with the last point fiv=t, it is wof appellant 's
contention that he is entitled 1o relief hecause inproper
evidenee was admitted or evidenee inproperly adniitted.
Rather, the basis of the collateral attack is that appellant
wits denied due process heeanse the prosecution suppressed
evidenee which would have impeached it case. Admittedly,
i the Tacts had been known at the time of teial, appellant
might have successtully exeluded cortain contrived, falso
and prejudicial evidence, Bul we mention this faet solely
to indieate a purpose of the proscention in perpetrating
the Traud and to demonstrate how it prejudiced appellant s
defense. To paraphvase the lower court, **knowledge of
faects which * * *
evidenee Jand] east doubts upon s admissibilin ' ws

established the hmpropricty of cortain

prevented by the prosecution’s suppression.

We o submit, Turther, that the prejudicial effect of
the prosecution’s suppression has been demonstrated.  In
addition to imnnmizing the frawd of Hogeins' testimony
and Government Fxhibit 250 from attack, it led the jury
to draw cortain false inferences of thight and thereby
corroborated Iliteher, 1t induced the jury to conehide that
appellint was a’ member of the Rosenberg-Greenglass
conspiracy. '

F Ul urther there is no duty upon a prosecitor (o present to the
court a question which an intelligent and well-vepresented defendam
sees fit not to raise on his own behalf, and which i raised, would he
based necessarily on an argument that the Supreme Conrt shouhd
reverse a 70 year old rule of law [referring to Ker v, Winois, 119

U. 5.430] " (A. 220).

¥roOR * % whenever knowledge was in the possession of defense
counsel during the trial of facts which cither established the impro-
priety of certain evidence, or even cast donbts upon its admissibifity,
they are barred from raising this question on a motion to vicate idy-

ment”? (A, 223).
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The prosecution may not arvrogate to ifxelf the right to
determine what matevial evidence should be suppressed and
what would be helpful to appellant. United Stales ex rel.
Almeida v, Baldi, supra. Such a practice is fraught with
danger of abuse.  Nov is it proper to. allow the prose-
cution to decide unilaterally that its seizure and abduction
of appellant could not possibly affect the court’s juris-
dietion over the subjeet matter or his person. The prose-
cution’s silence when the issue was raised, cannot be
sanctioned.® .

Were the lower court’s decision to stand, it would grant
license to an overrcaching proscentor to contrive a convie-
tion by the artiul selection of adverse evidence and the
suppression of conflicting facts, - The lower court's decision
canuot be reconciled with the concept of due process enun-
ciated by the courts. . D '

POINT V

The prosecution practiced a decelt upon the trial
and appellate courts.

A. The prosecution knowingly made false representa-
_tions to the trial court.

In the Inst stages of the proceeding appellant submitted
an affidavit in support of a motion in arrest of judgment,
urging the court to hold a judicial inquiry to determine
“whether or not it had jurisdiction over his person (R.
1598).

The prosecution, taking adv: mtnrro of appellant’s limited

knowledge of the circumstances, sought to prevent a hear-

* The jurisdiction of the court could be successfully challenged
only i appellant’s seizure was cffected by the prosecution without the
consent of Mexico. The prosecution’s suppression denied appellant
this vital information.
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ing by asserting that the affidavit was Talse and henee
<hould not he considered. Thus Mr. 9'1\1-()1 SHIE

ST submit {o your Honor that the verity of what
connsel hax areucd is as Feigned as Sobell's defense,
as counsel's seeming vehemenee, as the nature of the
defense, and the course that was pursued inan attack
on the prosceutor. Two things I will coneede: Mr.
Phillips" statement that he is not familiar with the
Iul\, and that ix oevident from my own experienee
in Mexico City * % =77 (R 1595),

Mr, Savpol vigorously rejected any suggestion that the
B may have acted improperly and reaflivmied the false
evidenee of legal deportation by Mexico.  He declared that
appellant “literally * * * was kicked out as a deportee™
wned that ““the final act of deportation was elfected al
Lavedo?” (R, 1599).

Seizing upon appellant’s obviously innocent crvor of
alling his tourist card a visa',® Mo Savpol attacked the
eredibility of his affidavit and <ought to give the impression
that appellant had entered Mexico illegally in the course of
flight.  Mr. Saypol stated:

“This very aflidavit contains a fi llwhnml i the state-
ment that Hl(‘l(‘ were exhibited amongst ofher things
to the Mexican authorities visas™ (R, 1598).

The prosceution knew just what appellant mieant sinee
his tourist eard was in s possession, a faet it failed to
mention to the court;  Appellant’s present motion demon-
strates that his afidavit of April 4 1951, was trme, and
that the pxo.s(‘cuior s statements were false and llll\lt'.ul

ing.

The lower conr{ mainfains {hat the proseeutor’s sfate-
ment that appellant “literally * * * was kicked out .x\ Q
deportee” was taken out of confext (A, 225). This ' ix

. {
* Appellant’s comnsel made the same umnlmlmn.ll crror in the
course of sumation. '
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simply not so, as a reading of the whole statement will
show. The lower court failed to relate this remark to
Mr. Sayvpol's immediately preceding statement that ““the
final act of deportation was cffeeted at Lavedo.””  Morve-
over, the lower court again did not consider the many
attenipts of the prosecution thronghout the trial to estab-
lish that the Government of Mexico effected appellant’s
ouster. Sce supra. :

The lower court’s decision rests essentially upon the
contention that the proseeutor’s statements did not influenee
its decision in ruling on appellant’s pre-sentence motion.®
But such an argument reckons without the record of the
case.  Iven at that lafe stage of the trial, full disclosure
of the facts may well have provided grounds for setting
aside the jury verdiet.  See supra, Point 11, C. llence, the
proscention was impelled to make these false statements,
even though it may have heen confident that appellant could
not successfully contest personal jurisdiction.

The present ease more than adequately demonstrates

why prosceution misconduct at any stage of a proceeding
cannot be left unchallenged. A defendant is entitled to due
process at every stage of a proeceding, and even after a
jury vevdiet is returned.  See Smith v. United States, 223
10, 24 750 (C.A. D). Sce also United States ex rel. Almcida

v. Baldi, supra; United States v. Ragen, supra; Robinson

Johuston, 50 10, Supp. 774 (D.C. Cal); Voigt v. Webb,
47 17, Supp. 743 (D.C. Wash.). Cf. Hazel-AHas Glass Co. v
Hartford-Ewpire Co., 322 U. S. 238; Townsend v. Burke,
334 U. 8. 736.

* The lower court declares that “any possible harm done was
negatived by the fact that petitioner has here been given an oppor-
tunity to rclmg'nc in full the questions he raised on that first motion”
(A.225). Butone of the principal grounds tendered for denying hoth
this and the companion motion is that lhe matter had been litigated
and resolved before.
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B. The prosecution’s assertion that appellant was law-
fully deported by Mexican authorities constituted
a deceit upon this Court.

Thix Court in reviewing appellant’s convicetion con-
cluded that Hugeins' testimony and Government  Kxhibit
25A  constituted  “evidence of legal deportation” auid
established  that appellant was tlegally deported from
Mexico. United States v, Rosenberg, supra, at G603,

The prosceution, to perpetrate s frawd and cafveuard
the convietion from judicial attack, sought to inpress upon
this Court that such was the meaning of the challenged evi-
denee. A reading of the prosceution’s briet C\ppendix 1,
infra), conclusively demonstrates that it sought 1o extablizh
in the minds of this Court that appellant had heen legally
deported by the Mexiean authorities and that the agents of
the prosecution had in no way unlawtully partie ||i tted in or
instigated hix seizure and removal to the U nmd States,

The undisputed  allegations  of .I])])(”llll\ present
motion clearly establish (hat the prosecution knew =uch
arguments {o be false and spurious, £

We suggest that the prosecution’s \\mn“lnl actions
estop the appellee from now maintaining that the. tainted
evidence did not serve to prove legal (I(lunl\lmn

We have already indieated the nature of the ey ral

- problems whieh the prosccution would have luwl in the

event that the frue civemmstances ot appellant’ removal
had been disclosed.  The proscention mixled tlns Court
and sought to prevent consideration ol those legal issues
raised by appellant’s convietion.

An examination of {he deeision of this Court affivming
the convietion indieates the uniquely prejudicial effeet ol
the prosccution’s wrongdoing. In considering the admis-
sibility of Government Ixhibit 250, the Court conceluded
that it was relevant to support the voncluxmn that appel-




lant’s trip to Mexico was ab iuitio for the purpose of
flight (at 602). '

The prosecution used this evidence and the trial court
recognized it ax independent and corroborative proof to
establish appellant’s membership in the Rosenberg-Green-
glass conspiracy.” :

The trial court in charging the jury, stated:

¢y determine whether Morton Sobell was a member
of the conspiracy vou are only to consider the
testimony of Max Klitcher, Willtam Danziger and
the testimony relating o the defendant Sobell’s
alleged attempt to flee the country?’’ (R. 1560).**

The lower court conspicuously failed to note that the
writer of the opinion on appeal, Judge Irank, dissented
from the majority view on the grounds that the trial court
erred in failing correetly to charge on the question of

whether or not appellant was a member ol the Rosenberg-
Greenglass conspiracy. '

The majority of this Court contended that the jury
could find on the hasis of the evidence that appellant was
a member of the “one giant conspiracy’ and {hat hence
the trial conrt correctly charged the jury. Judge Frank,
however, maintained that, ¢“The jury should have had

* The appellee in its answering affidavit concedes that the evi-
dence of flight was used to establish appellant’s membership in the
charged conspiracy and that “His apprehension and return 10 the
United States by the Mexican police prevented him from success-
fully perfecting his flight out of Mexico to points abroad™ (A.
45-39).

#¢ ] charge vou that no inference is to be drawn against the de-
fendants Julius and 1ithel Rosenbery because of the incidents relat-
ing to Morton Sobell's journey to and trips in Mexico except that
vou iy consider whether such journey or trips show a precon-
ceived plan as part of the conspiracy to he’ followed by the con-
spirators in attempting o escape the. country” (R. 1500).
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the opportunity to choose hetween the inferences amd to
decide whether he actually joined the larger conspiraey ™
(at 601).

Evidence of flight to Mexieo, in dight of the trinl court's
charge, must have bheen considered by the reviewing court
in determining the suflicieney of the evidenee acainst appel-
lant. 1t obviously related to the question of whether the
jury should have been charged on the two conspivaey
theory. '

But whether or not in the absenee of the prosecution’s
falze avewment, another judge would have as~ociated him-
colt with Judge Frank's dissent or reversed the judgment
of conviction on other grounds, ix hexides the point. When
A prosecutor practices a Fraud or deceit upon an appel-
Inte court, the argument that it may not have adversely
affected the defendant will he wiven no weight, " See Huazel-
Aas Glass Co. v, Hartford-Empire Coosupra

I this ease, Hariford-Fmpive had used contrived evi-
denee inoa patent infringement <uit aeainst Hazel-Atlas
The suit was dismissed, but the appellate court, referring
inter alia 1o the challenged evidencee, reversed the judg-
ment.  Upon subsequently learning the spurious natuve
of the evidenee, Hazel-Atlas asked the Cowrt ol Appeals
{o vaeate its judgment, The motion was denied -on the
grounds that this evidenee was not hasie to the deeizion,
My, Justice Black, in reversing the decizion of the Court
of Appeals, stated (322 UL S, 246-247)

«Whether or not it wax the primary hasix for that
ruling, the article did impress the Court, as shown
by the Court's apinion.  Doubtlesx it ix wholly
hinpoxsible aceurately to appraize the influenee that
{he arficle exerted on the judges.”
Mr. Justice Black further held that the defrauding pavty
was estopped from disputing the effeetiveness of the evi-
dence. One of the defenses was that the evidenee may have
heen improperly contrived but neverthieless was true. The
Supreme Court stated:
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“Trath needs no disguise,” The article, even if
true, should have stood or fallen under the only title
it could honestly have heen given—that of a hrief in
behall of Tartford, prepared by Hartford’s agents,
attorneys and collaborators®” (at 247).

The Supreme Court expressed the rationale underlying
i decision i veplying to the argument that the complain-
g party had Failed to tlvnmn\t ate suffictent diligenee,
stating (at 246): S

“But even if Hazel did not exercise the highest

degree of diligenee, Tlartford's raud cannot he

condoned for that reason alone. "This matter doces

not conceern only private parties. There are issues
of great moment fo the public in a patent suit. * * *
Furthevmore, tampering -with the administration of
Justice in the manner m(h\pu(‘lhlv shown here
involves far morve (han an injury to a single litigant.
Itois a0 wrong against (the institutions set up to
proteet and safeguard the publie, institutions in
which fraud cannet complacently be tolerated con-
sistently with the good order of society.  Surely it
cannot be that preservation of the integrity of the
Judieial process must always wait upon the diligence
of Titigants,  The publie \\(“.ll(_‘ demands that the
agencies ol publie justice he not xo impotent that
they must alw: avs he mul«' and helpless vietims of
decoption and Traud.?

A fortiori, the publie interest in not permitting the
corrnption of the administration of the ceriminal law
requires in the instant ease a judicial correction of the
proseeution’s abuse of process and oflice,

In the words of Mr. ('hiet ]uxuco Warren, the prosecu-
tion Dy its action

“thas poizoned the water in this reservoir, and the
reservolr cannot he vlum\'u«l withoul first draining
it of all impm'il\' *tor At [the Court] has any
duty to perform in this regard, it is to see that i
waters of justice are nof |m|luiorl. Pollution having
taken place here, the condition should be remedied
at the carliest opportunity.””
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In accordance with the ideals ol American justice and
the demands ol due process enunciated by My, Chicef
Justice Warren, the decision ol the lower court should he
reversed and a hearing grimted or in the alternative this .
Counrt should vacate its order alliviming appellant’s convie-
tion and direet that a judgnient of acquittal he enterad, '

" Conclusion

It is particularly frue in this case that the ability of onr
courts to recognize and undo wrong, a charieteristie of our
democratic tradition, will do great service fo our nation
and further enbance the prestige ol our conrts. My, Justice
IFrankfurter has pointed out: :

“Perfection may not be demanded of Taw, hat the
capacity  to counteract inevitable, though  rare,
frailties is the mark of a civilized leeal mechanism.’

Our heritage requires that guestions coneerning {he
corruption of justice he hronght to the attention ol the
courts, where they will be acceorded the most caretul serntiny
with all of the proteetions ol a judicial hearing. The fullest
litigation of such questions is in the highest traditious of
the bar and the courts,

By denying appellant a heaving on the present charges,
the Jower court does not do justice to our courts or our
country. I appellant fails 1o prove the charges, his con-
tention will Fall. It he prevails, justice requives that his
conviction he vacated,

As the Supreme Court recently held:

“The untainted administration of justice iz certainty
one of the most cherished aspectz of owr institutions,
[s observance is one ol our prouwdest hoasts, *
Therefore, fastidions rewiord for the honor of the
administration of justice requires the Court to make
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cerfain that the doing ol justice be wade so manifest
that only ireational or perverse clatms ol its disre-
vard can be asserted.”’

1

Our nation eannot toleraie appellant’s convietion hased

upon raud, The strength and vitality of our country and its
require the repudiation of -

the world
conduct inimical to the impartial administration of justice.
In the words of Mr. Chiet Justice Warven:

responsible role

“The dignity of the United States Government will
not permit the umthum of dny person on {ainted
testimony, * * *

“The governmment of a stmng.r and free nation does-

not need convietions hased upon suely testimony. 1t
cannot alford to abide with then”

The decision of the lower court should be reversed
and appellant should be granted a hearing, or in the
alternative, the order of affirmance of the original judg-
ment of conviction should be vacated and a judgment
of acqumal entered

Respeetfully submitted,

Doxxer, Kixoy & Perniy,
by Iraxk J. Doxzgeg,
Artier Kixoy,
MansiaLL Prruin,

S Bexsariy Drevrus,
Of Counsel: ‘

L IPraxk .
Anrrnrr Kizoy,
Magsann Pernix,
Brxgaymiy Drevees,

DoxNER,

s Sancuez Poxrox,
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APPENDIX 1
" Afhidavit of Sobell in Arrest of Judgment
| CCUNITED STATIGS DISTRICT COURT

SournekN Distiaer or New Yok

ISame Treee]

Srate or New Yonk
. NS,
County or NEw )’mu\'S

MorroNn SonkLL, being duly sworn, deposes and says:

L am one of the defendants herein and T make this afli-
davit in {he inferest of justice and in furtheranee of iy
rights as an American horn and hrought up in this country.

On Wednesday, August 16, 1950 at about S:00 . M. we
had just finished our dinner in our apartent in Mexico
City in the United States of Mexico, and while my wile and
I were lingering over our colfee there was a knock on the
door. My older daughier opened the door and three men
burst into the room with drawn guns and hodies poised fer

© shooting s these men did not ask my name, did not <ay what

they wanted. 1 osonme other

vague charge that |

I demanded to =ee o warrant, o
No reply, except =ome

‘was one “Johuny Jones” and that 1 rebbed a bank in

Acapuleo in the sum of £15,000.00 was made. Of eourse, 1
vehemently denied the charvge and tried to show themn my
papers, visas, ete, (o prove that I was no hank robbey.

One of the men showed a picee of metal in his hangd and
said they were police,
clothes, A fourth man
clothes,

Only about 10 nnnuh-x lapsed from the time that they
caane till they hustled me out, and that was after | insisted

Thev were dressed In eivihian
anie later. e also wax in civilian
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on calling the Awerican limbassy; but without being per-
mitted to do so. '

They picked me up bodily and earvied me down from the
fourth floor to the ground floor, In the street Ikept shout-
ine for the police. A taxi was hailed and they opened the
door; tried to foree me into the taxi; when {wo more men
came in and beat me over the head with black jacks until
1 lost consciousness. 1 woke up in the taxi and 1 was
stretehed horizontally at the feet of the three men.

When the ear stopped in frout of a building, they ordered
me to get up; they told me to get into the huilding, but
wot fo make a scene or they would plug me. We walked
to the clevator; we went upstairs, and, we went into an
office. They sat me down and a slim, tall, dark man came
over: he looked at me. T asked him what it was all about:
e slapped me in the face and told me that they were the
ones that were asking questions. At that point 1discovered
that my head was bloody and my shirt hespattered with
blood. _

Lowever, they asked me no questions, but they photo-
graphed me in several poses. We spent in that building
from approximately 8:30 P. M. till 4:00 A, M. At 12:00
midunight, they offered me something to ecat; but I had no
appetite for food.  During all the time no one questioned
me. Some persons who identified themselves as oflicers to
cuard me chatted with me but expressed ignorance of the
reason [ was there,

At 4:00 AL M. T was moved into a large four door Pack-
ard and seated i the rear with two armed men, one on each
<ide of me. At that moment, the same tall thin man eame
10 the door and spoke to my guards in FKuglish saying to
them *“if he makes any trouble, shoot him."’

The driver of the car, who apparently was the leader of
the expedition, and who answered to the name of ¢+ Julio”
told me that they were taking me to the Chief of the Mexi-
san police for further action. With a number of stops for

il
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one reason or another, we drove o till ahout G:00 oM AL
that time Julio tried to make a phone call; or he did make
one, and he fold me fhat he was trying to get the Chiel off
Police. The same thing happenced atabout 10:00 P20 M. and
at midnight, on August 17th, telling me that he wis tryvinge
to make sure ‘hat the Chiel of Police wonld he available,

At about 1230 we arrived at Nuevie Lovido, we stopped
in front ol a building, and Julio went into the habding and
veturned in about ten minutes and told me that e had
spoken to the Chief and that the Chiel told him o take me
across the border and et me go,

We stopped at the Mexican customs on the \l< Niean =ide
of the hridge, acrvoss the Rio Grande marking the horder.
No examination was made of my bazeave and then we
waited around in the car for about ten minutes. Julio
returned and we started onward.  When we reached (he
hridge, which as heretofore stated marks the houndary
between the UL S. AL and Mexien, our ear was tazged  We
stopped and the front door opened. .\ e cntered with
a badee in his hand and stated that he was a T nited States
acent and he remained in the care When we arvived at the
United States Customs 1 was diveeted to =izn o card atter
they searched my baggage and myself. They FarnedeniTed
me and pliced me o jail where D remained for five days,
after which time T was taken to New York City.

MorraN SoBpELL.
(Sworn to betore me thix 4th day of April, 1951.)

Son Parkix
Commis=ioner of Deeds, New York ity
Residing in Dronx Cty
New York County Clerk’s No, 40

Conmimission expires Sept. 28, 1952
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Excerpt from Prosecution’s Brief on the Original
- -Appeal to This Court

POINT V
APPELLANT SOBELL'S MOTION IN ARREST OF JUDGMENT,

CHALLENGING TILE TRIAL COURT'S JURISDICTION OF HIS PERSON,
WAS NOT TIAMELY, AND IN ANY EVENT HAD NO MERIT,

After the verdict was returned Sobell for the first time
challenged the trial court’s jurisdiction of his person hy
moving in arvest ol judgment (2402).  In support ol the
wotion he filed an aflidavit stating, in substance, that in
August, 1950, the Mexican police had unlawlully arrested
him in Mexico City, bheaten him, and foreibly earrvied him
across the American horder, where he was met and taken
into custody by United States agents (2410-14). The only
trinl testimony coneerning Sobell's departure from Mexico
had heen provided by a United States hmigration Inspee-
tor, who testiied that on August 18, 1950 Sobell was
hrousht into hix oftice at Lavedo, Texas, by the Mexican
Security Molice (1525-26) that 19 B, L agents were present
(1525, 1533), that he prepared a manilest card on Sobell,
as in the case ol every person deported from Mexico (1534),
and that alter signing the eavd Sobell was taken into
custady by the 19 B Lo (1526).

Sobell elaims that this testimony and his aflidavit were
enough to require the trial court to hold a hearing to deter-
wine whether his arvest in Mexico and subsequent trans-
portation to Texas were “aels done or participated in by
oflicers of the United States,™ and that the court’s refusal
to do =0 wax error. Nobell's Brief, p. G300 We maintain,
first. that Sobell Forfeited any vicht fo question the court’s
jurisdietion of his person by going to trial on the merits
without ohjection: second, that Mexico had every right to

A
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expel Sobell without ceremony, and that even i Pnited
States agents requested such expulsion (ol which tlwn{i,\z
no prool), it would not vender it unlawlul; and fivally, that
even asstming that Sobell was hrought helore {hic court
helow by unlawful means, the cowrt did not lose jurisdiction,

A. Sobell waived any vight to question e trinl cogrt's
jurisdiclion of his person.

Shortly after the Mexican Police turned Sobelb aver to
the United States homigration Serviee he wias taken into
custody by the I B Lounder o warrant of arrest issued
by the United States Conunissioner for the Southern Dis-
trict of New York (Afdavit of lKdward Nantz i Sapport
of Sobell’s Motion to Dismisxs Idictment ¢ T3522080 . 1)
Sobell waived a removal hearing in Texas (2111 and was
taken to New York, where he was arvaigned helore (he
Commizsioner.  Aflidavit ol Fdward Kantz, sopragat po 2
A nunmber of pre-triad motions were apade in the diztrie
court hy Sobelly hut none gquestioned #= jurisdietion. A\t
the trial neither Sobell nor his wite, who lelft Mexieo with
him (1526), took the stand fo contradiet the testimany of
the Tommigration Inspector or to explain the nanner in
which Sobell was apprehended by the Mexiciun Poliee |t
was not until alter the jury had spoken that Sobelt raised
the =o-called jurisdictional question,

HCis not contendod that any ivrezalarity oceurred i

“arresting Sohell in Lavedo, Texas, orin vemoving b to

New York, What Sohell objects tois the nanner in which
he allegedly was ousted Trom Mexico in the first place.
Sinee that objection coneerns: events antecedent to Sobell's
arvival in Laredo, it s detinitely avguable thar Sohellwiived
i by consenting to his transfer Trom Laredo to New York,
('f. 'I\V'r v, Hlinois, 119 UL S, 406,0 441 (I8S6) ¢ Chandler v.
Cited Stafes, 171 F0 209210 904 (Ist Ui TIHS) cert,
denied, 336 UL S 018 (1949). Be that as it may, under
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Rule 12(1)(2) of the Federal Rules ol Criminal Procedure
Sobell wax required to raise the question before trial. Pon

v. United States, 168 19, 2d 373, 374 (1st Cir. 1948), and

ases there eited. Rule 12(h)(2) provides as Tollows:

“Defenses and Objections Which Must Be Raised.
Detenses and objections based on deleets in the insti-
tution of the prosecution or in the indictment or
information other than that it fails to show juris-
dietion in the court or to charge an offense may be
raised only by motion before trial. The motion shall
include all such defenses and objections then avail-
able to the defendant. Failure to present any such
defense or ohjection as herein provided constitutes
a waiver thereof, but the court For cause shown may
grant reliet from the waiver.  Lack of Jurisdiction
or the failure of the indietment or information to
charge an offense shall be noticed by the court at
any time during the pendeney of the proceeding.”

The “lack of jurizdiction” velerved to in the rule is juris-
diction of the subject matter, which a defendant has no
power to waive, wheveas * . .. jurisdiction of the person,
il not challenged upon appearance, is cquivalent to con-
cont. " Pon v. United Stales, supra, at 374.*  The rule
simply restates the prior law on the subject. Ford v. United

* An application of this doctrine’is found in cases holding that
where a defect in venue is apparent from the indictment and the
defendint stands  trinl without objecting  theveto, he  waives his
constitutional right to be tried in the district where he commitied
the offense charged,  United States v, Joues, 162 1. 2d 72,73 (2nd
Cir. 1947 ; see United States \. Brothman, 191 F. 2d 70, 72 (2nd
Cir. 1951). i .
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Stales, 273 U S, 093, 606 (1927). In that ease the Supreme
Court held: '

“A plea to the Jurisdietion st precede the plea
of not guilty,  Sueh a plea was not liled. The effeet
of the failure to file it was to waive the question of
the Jurisdietion of the presence of defendant,””

Nor did=Sobell show any “cause” under Rule 12(h)(2)
to excuxe hix delay, s iz hardly accase o newly dis-
covoered ovidence.  On the contrary, every allegation in the
aflidavit on which he based his motion inarrest of Judg-
ment concorned matters of which he had Tall knowledge
from the very moment of his arrest by the . b L

Wholly apart from any quextion of waiver under Ttule.
12(h)(2), lack of personal jurisc fetion ix not an is=ue that
can be raised by motion in arrestol judgment, Rule 34 of
the Federal Rules of Criminal Procedure Timits the grani-
ing of such a motion to two specific instances: (1) where
the indictinent does nou charge dan offense, and (2) where

¥ Coole v, United States, 283 UL S0 102 (1933, relieedl on by
appellant, s distinguishable on two gronned o There the United
States libeled a British vessel s its niesper e collecs certain penalties
for carrving undeclared hquor. The niste Tan-wered o the merits
and exeepted to the jurisdiction on the grotnl that the “vessel wis
not seized within the territorial Himirs of auy jorisdiction ot thic
United States, but, on the contrary, wits crpured and boarded at
point more than four () leagues from the const ! ;‘j UL, S,
at 108, T sustaining the jurisdictional abjection, the Sapreme Ceurn
held that because of ‘a treaty with Great Briton the United State-
lacked the power o scize the vessel and hence o subject et s
Jaws, and that the point was not lost by the entry of an answer o
e merits, 282 UL S, at 1212220 Thas the defect wis treated as
relating o jurisdiction of the subject nalter, st merely ol the
person of the master, I this connection the court wies coefal
distinguish its decision in KNer v Hliois, 119 US. 430 clexny,
Maorcover, the jurisdictional question wirs radsed hetore nal m the
answer itself, not by motion inarrest ol Judgment,
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the court wax “without jurisdiction of the oflense charged”
(emphasis added).  Any objection the validity of which
depends on evidenee taken at the trial can not he raised
by motion in arrest of judgment. See United Stales v.
Zisblatt, 172 10 2d 740, 74142 (2nd Cir. 1949).  Such a
motion “ix proper only where ‘it appears upon the face
of the record that judgment e¢annot legally be entered.”
United States v, Lias, 173 10, 2d, 685, 687 (4th Cir. 1949).*
The trial record in this case simply disclosed that Sobell
was ¢jected rom Mexico by the Mexican authorities (with
no suggestion of misconduet on their part) and delivered
to the United States Inunigration Service. Thus there js
nothing in the evidence, much less on the face of the record,
which could conceivably bar-entry of the Judgment of
" convietion, ' R o

Having Tailed to make timely objection to the trial
court’s jurisdiction of his person, indecd, having acquieseed
therein throughout the trial, Sobell was precluded from
raising. the question after his convietion.

*Cwred States v, Rauscher, 119 U, S, 107 (18R6), cited by
appellant as permitting the jurisdictional question to he vaised by a
motion i arrest of judgment, does not actually pass upon the point,
It case the defendant moved for anew trial and in arrest of
Judgment onthe ground that e had heen tricd and convieted of an
offense ather than the one for which he had heen surrendered to
the United Staes by Great Britain under an - extradition treaty.
The Suprenme: Court reversed the Judgment because of the treaty
wioktion, Towever, no issue as to'the timeliness of the motion was
ratsed, e the matter was not disctissed by the Court. In any
cevent o whatever extent the case may he inconsistent with Rule

34 the Iatter, having heen subsequently - promulgated, nawurally

governs.
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Mexico had a right sunmarily (o crpel Sobell, and even

tf i be asswmed, arguendo, thatl the Uniled States re-
quested his expudsion, sucl request did yol render the
action umlaw:ful,

Putting to one side the (riestion of waiver, and turning
to the merits of Sohel’s motion, we find the evidence un-
disputed {hat his expulsion from Mexico was the aet of
the Mexican police (152526 241019 There s not a
shred of evidenee that any United States agent assisted {he
Mexicans in this act. Nor is there anvthing in the recornd
to indicate that the United States Government procured
the Mexican Government to deport Sohell, The most thut
appears ix that the ', B Lowas waiting for Sobell in Laredo
when he was delivered by Mexico into the hands of the
United States Tnmigration Serviee,  IFeom this it may he
inferved that {he Mexiean authoritios had alerted the I°. 3. 1.
to expect Sobell’s arvival, hut it by no menns foliows (hat
the Bureau was the instigator ol SobelFs ouster,

That Mexico had a perfoet viaht to expiel Sohell, an alien
Fugitive from justice, ix xettled heyvond permissible dizpute:

“Iewill not be for a moment contended that the
govermnent of Peru could not have ordered Ker ont
ol the country on his arrival, or at any period ol his
residence there, * = * )

“"Noroean it be doubted that the ";ft.l\'l'l'lllll('ni of
Pera could of its own aceord, without any demand
Frone the United States, have surrenderod Ker 1o an
agent ol the State of HHinois, and that <ueh surrender
would have heen valid within the dominion of Pery.”
Ner v, Hlinots, 119 170 S056, 442 ISSG), - Ree also
Chandler v, Uwited States, 171 19, 250 921, 935 (1xf
“Cirs TO4S),) cert, denied, 336 U, S, 919 (1949).

. LA . .
* Under this and the next subbeading we das~ume, argicado, the
truth of the allegations contained in Sobell's afiiday it
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Mexico, of course, could exercise that right in any manner

1t desired, and we are referred to no provision of Mexican
law which interdiets the smmmary procedure that was fol-
lowed (as we are assuming) in the case of Sobell,  While
kidnapping may be a eriminal offense in Mexico, summary
deportation of a fugitive from justice is hardly tantamount
to Kidnapping.*
Sobell’s expulsion, even il we were to make the unproved
asswmption that the United States requested Mexico to sur-
render Sobelly it would not render Mexico’s action any the
less Tawful. At worst, the United States would then be in
a posilion of having counseled the commission of a lawful
act.  Surely a fugitive from justice who is willingly sur-
rendered by the country of his asylum to the country where
he is wanted derives no immunity from prosccution by

reason of the lalter’s request for his surrender. Cf. Ker’

v. Ilinois, supra; Chandler v. United States, supra.

Lol any cvent, the jurisdiction of a federal conrt in o

criminal case is not impaired by the manner in which the
accused is brought before it

We sought to demonstrate above that there was nothing
unlawful about the manner in which Mexico rid herself
and the United States acquired custody, of Sobell,  Here
we shall show that even if Sobell was uprooted from his
asyluim and surrendered to the United States hy unlawful
means, the court helow still had power to try hin.

The authorities are virtually unanimous that jurisdie-
tion of a defendant in a eriminal case is not impaired hy
the manner in which he was brought hefore the court. See
cases colleeted in 165 AL L. R, 947 (1946). Thus, it is no bar

to prosccution that the defendant was illegally arrested -

* Even if it is true, as Sobell alleges, that he was beaten by the,

Mexican police, such mistreatment, would hardly invalidate his
deportation, "

Since Mexico acted lawlully in effeeting

emmat it e e T
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[ Fnre Jolmson, 16T UDSC 120 (1897 ) 1 <oe Malowe v U niled
States, GT 1024339, 300 (90 Civ, 1933) |, removed from
another disteiet in violation of the Federal removal tafate
[ Ko parte Lamar, 274 1. 160 (2nd Cir, 1920y, afrd 260
Ul ST (1923) |, or Toreibly abdueted from his plice of
refuge. Kervo Hlivois, T VDS 436 (1SSG) s Mahion v Jus-
frce, 127 VLSO TO0 (1SSS) s Uwited Stales oo rel, aigl v,
Toombs, GT 100 2d 740 (Mth Civs 1932) s U wiled Stales v,
Uncerzact, 299 190 1015 (W, D, Wash. FO20), adt™d o 1l
192 (9h Cir. 1920), cert. denied 269 17 S0 566 (1925);
{nited States vo Dusull, S 1 Supp. 300 (NS 1920) s B
parte Lopes 6 17 Sapp, 342 (80D, Tex, 1956) s cee (illars v,
United States, 18210 2d 962, 972 ¢App. D.Co1950) 2 Chan-
dler . United Stales, VT 010 2d 9210 (1=t (., 194%), cert,
denied, 336 UL S 918 (1949),

In Kevvolllimois and Malow v Justice, hoth siupra, the
Stipreme Court held that there is nothing in the Constito-
tion, laws or treaties of the United Sttes to preclude o
state from trying an acensed who has heen anlawlull v -
ducted from another state or country. The Conrt did nof
decide whether a Federal conrt would exereize juri=diction
under similar crrammstances, © Appellant stresses that the
Supreme Court was concerned with <tate action, and urges
that a contrary rule should be adopted in o Tederal prose-
cution where the defendant™=" presence s seeurved by the
unlawflol aetx of federal officevs. However, severad Unifed
States Courts of Appeals and Distriet Courts hiave relused
to recogmze any distinetion in the caze of Tederal aetion,
{nited Stales ex el Vioigh v Toowhs: uited Stafes v,
Uweerzagt: Uwited States v Tusoll: e parte Lope:: sce
Gillars v, United Stales: Chawdler o Uviled Stoales, all
cited supra. In the Cliawdler case, 171 190 20 ot 925, the
1Mirst Civenit gpecifically rejected the notion that o federal
court in o eriminal ease, like acourt o equity, mayv as a
matter of dixeretion decline to exereise it~ jurisdiction.
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And the Court of Appeals for the District of Columbia
pointed out in the Gillars case that the exercise of juris-
diction where a defendant is hrought before the court by
unlawiul means is not analogous to the use of the fruits of
an illegal arrest to obtain a conviction, which would he
proseribed by the MeNabb rule. This is significant becauso
much of Sohell's argument is based on the spirit of Me-
Nabb. Sobell's Brief, pp. 66, 67. Furthermore, the policy
consideration which the Supreme Court said justified a
state in trying an accused foreibly abdueted from another
- jurizdiction—namely, the paramount interest of the publie
‘n eriminal law enforeement (see In re Johnson, supra, at
126)—ix equally applicable to the federal government.  As
the Supreme Court said in Mahon v. Justice, supra, at T12:

a1t would indeed be a strange conclusion, if a party
charged with a criminal offence could he excused
from answering to the government whose laws he
had violated hecause other parties had done violence
to him, and alzo committed an offence against the
laws of another State.”’

Tn the Jast analysis, however, we do not think that this
Court need pass on the gnestion of law which the Supreme
Court has left open.  For even if the rule were as Sohell
would like it. he would not be in a poxition to invoke it,
since it presupposes wrongiul conduct on the part of a
foderal officor and there is not a scintilla ol evidenee of
any such condnet here.

Tt follows that even if timely, Sohell's motion in arrest
of judgient was properly denied by the trial court.

3
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T -~ | “¥*  BRIEF FOR APPELLANT ON SUPPLEMENTARY
N . MOTION

Jurisdictional Statement

This is an appeal from an gpinion and order of the
district court denying appellant’s motion Tor a leaving pur-
suant to Title 28 UL SO C, Seetion 2255, The court 's opinion
and order was entered on June 200 1956, and is reported at
42 17 Supp. 415, Notice of Appeal was filed on June 27,
1956 (N 57). JJurisdiction of this Court is conferred hyv
Title 28, UL S, L, Seetion 1201,

*AVe designine with the letter " A" references o the cambined
appendix o is bried and the bried in the companion appieal,
No, 24299, .




2 .

Statement of the Case

On May 25, 1956, appellant, pursuant to Title 28, U.8.C.,
Neetion 2255, moved lor a heaving and, upon the hearing,
For an order vacating and setting aside the sentence and
Judgment of convietion on the grounds that the senfence
Was inposed o oviolation of the Constilution and laws of
the United States and that the trial court was without
Jurisdiction to render {he Judement of conviction and to
impoxe the <entence, This motion ix a companion to appel-
ant "< motion of May 8 1956, the denial of which is coneur
rently being appealed (No. 24200),

The present motion (A, T8) raises, (‘N.\:(‘llli:lll_\’, the total
want of national jurisdietion in the United States and ifs
domestic courts to try appellant and to impose sentence,
s result of gross violations of the Treaty of Kxtradition
between the Governments ot the United States and Mexico
(31 Stat, 1818), - S ‘

Appellee’s auswering affidavit was submitted on June 4,
FISG (AL SS), and appellant '« reply aftidavit on June 6,
TI56 (AL T07). Oral areament on this, as well as on the
companion motion, wax had on June 4+ 1956 (AL 111),

A. The petition.

The appellee failed to controvort any of the facts con-
tained i the petition and exhibits; Aceordingly, for the
purpose of this appeal these facts will be deemed to he
frue.- L

Wesunnnarize hore the hasic operative facts upon which
the petition rests (A, 78 ¢f seq)) i

. Appellant s unlawrully imprizoned jn the Aleatraz

Penitentiary by virtue of o Judgnient entered by the United
States, District Court for the Southern District of New

York, filed April 5, 1951, on an indictment refurned on-

January 31, 1931, which chirged in a single count that

appellant had conspived with others (o fransmif certain
materials to the Union of Soviet Socialis Republies in vio-
lation of Seetion 34 of Title 50 of the Unifed States Code,

2. On appeal to this Court, the judgment of convietion
was allirmed, Judee Prank dissenting, 195 10,20 583, A peti-
fion to the Supreme Cowrt of the United Statos For a writ

1)

of certiorari was denied, 344 U, S, 838,

3. Appellant has not made prior application to the is-
friet court Tor velief pursuant fo Title 28 U0 S ¢ Seetion
2255, on the grounds set forth in this petition,

4. Agents of the United States inttiated, arranged,
planned, divected and participated in the scizure of appel-
lant in Mexico and his abduction and removal to the Unitend
States.

2. Local police of Mexico City, acting unlawtully s
agents and vepresentatives of the United States Govern.

©oment, and solely pursuand to the direetioy and control of

the prosecution, were used by the United States in effeet-
ing appellant's seizure and removal. z

6. Solely pursuant to these arrangenents and suhject
to the divection and control of avents of the United States,
appellant was foreibly taken to Nuevo Laredo, Mexico,

~where agents of the United States Government unlawrally
- seized him and brought himn across the horder 1o the United

States.

7. The United States Finhassy in Mexico City served
as a place of interrogation and ax a coordination centen in

~econneetion with the planping and execution of the unlawful
cxeizure and vemovaland 1ook custody of properiy and

documents seized frond appellant in Mexico City,

S Appellant was nof deported or expelled by the Gov-

ccermment of Mexico, nor-wax his scizure in ANy wav con-

sented to hy that Government., Representatives of the, Gov-
ernment of Mexico objeeted fo the proceedings and to the




mvasion of itz sovercignty,  Agents of the United States C () Destruction or loss of o vessel, ciaused inten-
Government were advised of these faets, - I tionallys or conspivacy and attempt to bring

= 1 about such destruetion or loss, when com-
wmitted hy any person or persons on howrd
ol said vessel on the high scas.

9. The Treaty of Kxtradition between the United Stafes
and Mexico excludes removal and proecedings in the United

blnlt\s m the ease of a person locafed in 1.Iu' terrifory ol R . (¢) Mutiny or conspiraey by two or more men-

Mexico on the charge of espionage ov conspiracy to commit BEETEET bers ol the erew or other persons on hoard

espionage.  This treaty also oxeludes such removal and . - ofavesselon the high seas, for the purpose of

l”()((-(-dl“u\ ](”- ('l”“(\ “j a 1)0]1“0 l] H«ltln(‘ : , ' ](‘l)(‘””l}.{ e llll.\l. “H‘ lll“l‘)ll‘.\ ol ||H‘ (dli'.ll“

. Y or commander ol such vessel, or by Frawd, o

1L Apprehension, rvlnm'nl :md prosceution under the . 97.{.' . by violence, taking possession ol suel vessol,
treaty are hased on diplomatic requests, the transmissio Y R : . ' : . :

; | lt l ‘ L ! ] ARIISRIOn e 6. Durglary, defined to he the act ol hreaking
\ 0 . : . . A A ’ . . g . -

of various auwt "‘_”'““ ed - and atteste "l”(““”'"'” and - N PR and entering into the house of another in the night

charges, and ,|||«lu:ml and vxwutl\fe' review in Mexico. . : - ©time, with intent to conmita felony therein,

N : rd rn .
: 'be act of hreaking into and enteving publie
The treaty of extradi e A
B e treaty of extradition between the United States officex, or the oflices ol banks, hanking houses, sav-

'+ and Mexico. i i . . . :
' ‘ - . mgs hanks) trust companies, or insurance companices,
This tre \1\ wis siened on I l])l n.n'v 22018949, at Mexico with intent to commit thett therein, and alzo the

. ( ity and supple m(nlul m 1902, ]‘)...) .nul 1959, 31 Stat. S B thelts resulting from suel acts, :

SIS0 : : : it T S o S, h'uhlmrb\',uh'linwl to he the feloniows and fore-

- - ' 4 - ' : n ihle faking from the person of another ol goods

Article 11 of the Treaty, as supplemento ; N : A . .
o upplemented, Timits - th L IR money, by violenee or hy putting the person in fear,

crimnal jurisdiction of the contracting ]unlu-\ i the case
ol alleged Tugitives found in vull otlw s territory, to the
ln]lm\mw counierated olfenses:

0. Forgery or the ulteranee ol forged papers,

10, The forgery, or falsification of the oflicial
acts of the Governmment or public anthority, inelud-
g courts of justice, or the utteranee or fraudulent
uxe of anv of the same,

“Persons <hall he delivered up, according to the :
provi<ions of thiz convention, who shall have heen
charged with, or cou\'lclud of, any of the following

. 11, The Fabrication of conmterlfeit money, whether

¢ lum-~ or ollfenxes: ‘ s '
: AU coin or paper, counterfeit titles or coupons of public
1. Murder, ‘““‘l”‘}l““(]”l" thn erimes known as. = A debt, hank notes, or other instroments ol publie

parrtetde, assassination, ])(m_opmg and inlanticide. A ‘. eredity of counterfeit seals, stamps, dies, and marks

T2, Rape. et A of State or public sulminiztration, and the ntteranee,
oo : : PR A cirenladion, or Frandulent use ol any ol the above-
Ao Bigamy. S ' . : mentioned objects, )
+ Arson. L : Pl 12, The introduction of instewment= Tor the 'ab-
B Crimes committed at seq vication ol counterteit coin or hank notes or other
paper current as uroney, :
(a) Piraey, as commonly. I\nn\\n and defined by A : )
e Co 111(» Jaw of nations. ] S




B3 Fmbezzlement or eriminal malversation of
public. Tunds commnitted within the jurisdiction of
cither party by public officers or depositories.

4. Fuibezzlement of funds of a bank of deposit
or =avings bank, or trust company chartered under
Federal or State laws, -

15 Faubezzlement by any person or persons
hived or =alarvied, to the detriment of their cmployvers,
when the erime ix =ubject to punishinent by the laws
of the place where it was committed.

16, Kidnapping of minors or adults, defined to he
the abduction or detention of a person or persons in
order to exact money from them or from their
Camilies, or for any other unlawiul end.

1. Mayhem and any other willful mutilation
causmyg disability or death, B

IS0 The malicious and unlawful destruction or
attempted destruction of railways, trains, bridges,
vehicles vesselsg and other means of travel or of pub-
He edifices and private dwellings, when the aet com-
mitted <hall endanger human life,

1. Obtaining by threats of injury, or by falsxe
deviees, mouney, valuables or other personal prop-
ertyy, and the purchase of the same with the knowl-
cdge that they have been so obtained, when such
crimes or offenses are punishable by tmiprisonment
or other corporal punishment by the laws of hoth
countries,

200 Lareeny, defined to he the theft of effevts,
personal property, horses, cattle, or live stock, or
money, ol the vadue of twenty-five dollars or more,
or receiving stolen property, of that value, knowing
it to he stolen,

210 Extradition <hall also be granted for the at-
temipt to conunit any of the erimes and olfenses ahove
enunerited. when =uch attempt is punishable as a
felony by the Jaws of hoth contracting parties.”?

R

P

D
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The 1902, 1925 and 1939 supplements to the Trealy
added the offenses of bribery, smuggling, and erimes involy-

Ing narcotics and injurious substances.

Article LH bars procecdings for erimes or offenses of a

-political character,

Article VIIT vequives particular official arranecements;
presentadion, authentication and attestation of cortain docn-
ments and evidenee; and judicial examination and hearing,
as follows:

“Requisitions Tor the surrender o) fugitives from jus-
tice, under the present convention, shall he e by
the respeetive diplomatic agents of the contraeting
parties, or, in the event of the absenee of these from
the country or from its seat of govermnent, they may
be miade by superior consulion oflicers,

o person whose extradition i asked for <hall
have heen convieted of aerime or offense, o copy of
the sentenee of the court in which he wis convieted,
authenticated under s <eal, with attestation of the
oflicial character of the Jwdae by the proper execu-
tive authority, and of the latter by {he minister or
consub of the respective contracting party, <hall ace-
company the requisition,

“When, however, the fagitive <hall have Leen
merely charged with o eriine or offense, a similarly
authenticated and attested copy of the warrant Tor
his arvest in the conntry where the evime or offense
i chavged to have heen commmitted, and of the depo-
sitions wpon - which suel wirrant miay have heen
ssucd, must accompany the requisition as aforesaid.

“Whenever, in the sehedule of erimes and offenses
of article 2ud, it ix provided that surrender <hall
depend on the Faet of the crime or offense chareed
being punishable by imprisomnent or other corporal
punislient aceording 1o the laws of hoth contret-
ine parties, the party making the demand Tor extra-
dition <hall furnish, in addition to the docanments
above stipulated, an suthenticated copy of the law

(%]
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of the demanding country defining the ¢rime or
offense, and preseribing a penally therefor,

“Phe formalities heing fulfilled, the proper execu-

tive authority of the United States ol Ameriea, or of

the United Mexican States, ax the case may he, shall
then canse the apprehension of the Fugitive, in order
that hie or <he may he brought hefore the proper
Judicial authority for examination, 1f it <hould then
be decided that, according to the law and (he ovi-
dence; the extradition is due pursnant to the terms of
thix convention, the fugitive may be given up accord-
mg to the forms ol law preseribed in such enses.”?

Neealxo, Convention hetween the Unifed States of Amer-
tea and other American Republies, signed at Montevideo,
Deceraber 26,1933, UL S. Treaty Series No. 882,

C. The applicable laws of the Government of Mexico.

b conneetion with the reception, review, and detormina-
tion of requests for removal to the United States, of per-

sous charged with the commission of erines in the Unifed .

Ntates, the relevant Mexican laws inelude 1he Constitution
of the United States of Mexico, the General Law of Popu-
lvtion with Regulations, the Law on Lixtreadition of Mexico,
and the Reculations of the Preventive Police of 1he IPederal
Pistviet of Moexico (Appendices A, B, ¢, and D respeetively,
attached to the motion of May 8 1056),

The Lawson Extradition of Mexico provides that where
treaties exist, “ Extradition shall {ake plice in the eases
amd form as determined by treaties,” Chapter 1, Article 1,
Under Chapter 1, Article 3, ¢ Phe perpetrators of those
crimes which are crounds for extradition * * * <hall only he
extradited in accordance with this law.”  Chapter 11,
Article 120 vequives that Fxtradition shall alwavs proceed
through diplomatic channels,’? Upon request for sequestra-
tion of papers, money or ofhep ohjects in the possession of
the aceused, * they shall be taken and deposited under inven.

.-
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tory by Government agents and shall be turned over {o
the state that seeks them if oxtradition he aranted, or shall
be returned to the detained when sef free.® Chapter T
Article 15.

Clapter T Avticle 16 of the Law on Exteadition of
Mexico requires (a) prool of the corpus delicli and of prob-
able guilt in sueh a way that it the erime had heen com-
mitfed on its territory, his apprehension and  judgment
could have proceeded in eonformity with the laws of the
Republie,”” ad (b)Y production of authenticated texts of the
forcign law defining erinie and punishment, and a declara-
tion that the law is in effeet.

The documents and proot are then referred for Judiceial
heaving 10 the judge of the distrief in whoso jurisdiction
the person is loeated (Chapter 11, Article 17), and appre-
hension is accomplished through order of the distriet
Judge “to the foeal political authovities of the distriet, terri-
tories or states of the Union® (Article 14).

['pon apprehension, the aceused appeiars before the dis-
triet judge, ix informed ol {he request, charees and docu-
ments, and may present the objections, among others, that
the procecding is contrary fo treaty reqnirements< or that i
violates an individual's Lrarantees under the Constitution
of the Republie ( Acticle 20). Then, following prool <nl-
mitted by the distriet attorney, and after ipulated time
limits (Articlos 22 23), the adjudication is made. 11
the request is oranted, the pevson s placed in the enstody
of the Seeretariat of Forcien Relations ( Article 24y,

The final decision as to removal e that of the Presidean
of Mexico: “On the hasis of the Judicial procecdings, the
Execeutive of the Union <hall detevimine whether the exir-
dition shall he agrecd 10 or not, being able 1o =eparate him-
self from the decisions ol the Judee, in any caxe” (Article
23). '

Farther review of any decision granting vemoval may
he obtgined under the writ of hepara, pursuant to Article
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102, now Nrticle 107, of the Constitution of the United
States ol Mexico (Articles 27, 28 and 29),

Among the velated provisions of the Constitution of the
United Statex of Mexico are fhose which deelare that
“lovery person in the United Mexiean States shall onjoy
the ciarantees that this Constitution” grants, which may
neither he vestrieted nor suxpended, except in the cases and
under the conditions herein established”” (Avtiele 1) “The
negotiition ol treaties for the extradition of politieal
~hall not he anthorized; nor <hall conven-
tons or treatios heamade by victue of which guaraniees and
rights extablished Tor the individual and the eitizen by this
Constitution are alterved®” (Avticle 1 15); and no arrest or
detention may be carvied out without a warrant hased on
a written eharvge, and scirehes must he pursuant fo a war-
rant i writing and arve exclusively limited to the ferms of
the warrant (Nitiele 16).

-

ollenders

Under the General Law of Population, the Sceretariat
Fioberiacion administors all fmmigration and deporta-
tlon matters,

Aeccovding to the regulations of the Preventive Police
of the Federal Diztviet, as well as under the General Law
of Population, these police arve not authorized to act in
extradition aud deportation matiers; may not ““detain with-
out canseany individual whatever, Tacking for sueh deton-
tion any legal Toundation or * * * maltreat. detain ]N'I\()ll\
without jnstification in the act of apprehension or in the
Prisons, o matter what he the offense or erime \\hl(h 1%
mputed 1o them ™ (Artiele 23) : must “eonsign immediately
to the disposition of the Publie Ministry, of Courts of Jus-
tice and o gene '.nI ol competent .mihmmm persons who
are detained by it as presumed responsible for the commis-
#

~ton ol erimes “oand may not invade “the powers

which belong 1o the atorementioned authorities * * )

{(Artele 26),

Nt Mt ek W .
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Questions Presented

1. Whether the seizure of appellant in the territory of
the Republie of Mexico by agents and representatives of
the United States without the consent of the Government.
of Mexico, and the subsequent trinl of appelling in total
disregard ol the provisions of the existing Treaty of
lixtradition, constitute a violation of the Treaty?

20 Whether the United States, a0 sovervizn party (o
the Treaty of Fxtradition with Mexico, may disregard at
will the provisions of that "Treaty and abdnet an individual,
residing in the tervitory ol the other soveveign party to
the compaet, without the consent of that Government ?

3. Whether the complete violation of the Tremy of
Eixtradition by the United States diprived the United
States and consequently its conrts of any power {o hry
appellant and to inpose sentenee?

4. Whether the Tundamental lack of jurisdiction in the
United States (o proceed in the face of a violation ol
Linding Treaty of Fxtradition renders o sentenee ~uhijeet
to attack under Title 25, UL S, €L, Secetion 225572

20 Whether it was crvor for the lower conrt to deny
appellant o hearving ou his motion poesnant 1o-Title
U, S0 O Seetion 2250, seeking to vaeate the Judgnent of
conv wlmn i that the teial court Laeked total jurisdiction
to procecd as a result of the violation by fhe United States
of the binding Treaty of Fxtradition with the Republic
of Mexico? ‘

*he relevant portions of Tide 28, UL S0 O Section 2235, a0
set out in full i appellant’s brief in the companion appeal, Na, 2420,




POINT 1

The opinion of the lower court rests upon a miscon-
ception of the relevant facts and the governing prin-
ciples of law.

A. Preliminary statement.

In the <applementary motion made pursuant to Title
280 U0 S0 Cl Seetion 2205, appellant requested a hearing in
open court hased wupon certain detailod Factual allegations
=et forth in his petition. These Taetual allegations, which
were required to he decmed as true in the eonceded absence
of denials from the prosecution or conclusive refutation
from the filos and records of the case, raized two ultimate

propoxitions of fact. These may he summarized as follows

1. The Government of {he United States, through its
agents and representatives, initiated, arranged, planned
and participated in the unlawful scizure of. appellant upon
the sovereign territory of Mexico and his “subxequent re-
moval to, and proxecution in the United States; and

2. The Government of Mexico in no way conscented to
thix removal, initiated, arranged, planned and participated
m by agents ol the Government of the United States.  Ap-
pellant was neither deported nor expelled by the Govern-
ment of Mexico, and agents of the United States were
imlovimed as to Mexico's objections to sueh oceurrences and
the invaxion of its xovercignty, ‘

These operative facts, only recently discovered by appel-
lant, althongh known to the Govermment since the inception
ol the proceedings, reveal a total violation of the provisions

[
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of the Treaty of lixtradition of 1899 (31 Stat. 1S18) entered
into between the United States of America and Mexico.*

This flagrant violation of the treaty totally deprived the
United Stades ol national wnd consequently judicial power

o try appellant or to impose w sentence, 1t is a funda-

mental principle of -our jurisprudence that the United
States lacks any national power to prosceute proceedings
based upon extraterritorial action in violation of a hinding
treaty. Cook v. United Stales, 283 1. S, 102, Treaties
are solemn contracts hetween sovercign nations, and by
entering into the Treaty of 1899, the Government of the
United States limited and eircumseribed its national power
to proceed judicially in civemmstances involving alleged Fugi-

. tives vesiding in the territory of the Government of Mexico.
2 The jurisdiction of the domextie federal courts, deriving
7 their fundamental power from the nation, is simlarly eir-
“cumseribed and lnnited by foree of operation of the govern-

ing treaty.  Accordingly, when representatives and agents
of the Government of the United States violated the pro-

yvisions of the governing treaty in their entirety, the domes-

tic courts ol the United States lacked national and thus
Judicial power to proceed against appellant,

This fundamental objection to national and, conse-
quently, judicial power does not rest on the kidnapping or

*The Tollowing facts are uncontested : 3

The United States failed, as required by treaty, o gransmit to
the Government of Mexico the vequest Tor vemoval as well as the
authenticated documentation of the warrant, the charge, the affensce
and certain evidence of the commission i evime, Appellant wis
deprived of a hearing on probable guiht, and judicial and executive
review, i Mexico, as the treay requires. Moreover, the United
States procecded against appellant upon aerime for which the treaty
precludes removal and prosecution.
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abduction of appellant as xuch, but rather upon the violation
of the treaty. The jurisdictional disability originates in
the limitations which the treaty imposes upon the power
of the United States to institute any proceeding against
alleged fugitives found in Mexican territory.

These limitations, expressed in high treaty contract and
embodied in the statutory law of the United States, consti-
tute conditions precedent to such proceedings.  That is to
say, whethier or not the accused ultimately is brought within
reach of the national court’s process, and the offense
charged iz of the type which the court may adjudicate, the
whole proceeding—all governmental action—cannot even
commence if the treaty ix violated and its preconditions
are not met. A\ court may have jurisdiction over the person
of a defendant, ax well as power to deal with the particular
offenze or enuze, vet the exercize of judicial power in the
proceeding will Tack validity if xpecifie treaty preseviptions
for its inception are ignored and violated.

When governmental action is based extraterritorially,
and the controlling statutory preconditions 1o valid prose-
cution and adjudication are found in a treaty, the courts
are required to enforee rigorously the legislative limita-
tions upon the judicial power to proceed. A treaty, such
as the one here, has municipal constitutional status as a
law of the land.

Nuflicient as this status is to command compliance, addi-
tional vonsiderations come into play. The treaty statute is
a Dilateral compact with another uation, ‘requiving the
highest vesponsihility and cood faith—uwberrima fides—of
sovercign to sovereign. The Supreme Court, accordingly,
has always construed treaties in the highest good faith as
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infernational compacts fo be faithfully observed by the
United States and s courts,*

This appeal thus raises as a central issue the [unda-
mental question as to whether one party to an international

-compact may unilaterally disregard and violate the treaty

at will, and proceed to assert national jurisdiction hased
upon extraterritorial action in gross violation of the treaty.
We sugeest, in the words of the Supreme Court, that ©No
such view of solewm publie freaties hetween the great nic
tions of the earth can be sustained by o tribunal ealled upon
to give judicial construction to them.”  Uwiled Slates v,
Rawscher, 119 U S, 407, 422,

The court helow grounded it demal of a hearing upon
a three-pronged vationale.  Thus the court argued tha
(1) this issue was previously raised and decided adversely
to appellant on the motion in arrest of judgment in the
trial court, and in this Court on the affivmance of the jude-
ment of conviction; (2) that even if the point were now

*“In o construing treaty provisions the [ Saprome] Conrt has re-

garded treaties as international compiets 1o he apthiully ohseeved by
the United States. Any other view wonld Tave made 1o dunealt ror
the United States to meet its internationad obligations. “T'he tendeney
1s for the Supremie Court to construe treaties i the highest good

Hartlyin so Tar as the other party s concerned, a0 principle o construe-
. tion which the Court has consistently asserted,”

Comment, 7reatics and the Suprene Cowrt, 10 University of
Chicago L. R, 602, 017 (1934,

And Tennant, Fhe Judiciol Process of Treaty Tuterpretation in
the Uwited States Supreme Cowrt, 30 Michigan L. RO 1016, 1019-
1020 (1932), ohserves:

“The most important consideration % % g any body eme-
powered 1o exeente atreaty, is the duy to keep taith with the
other contractng nation,

#* * *

"l'n||m'~liuu::l.1‘\',' the duty of uphalding the plichied faith of
the United States hias heen the {oremost consideration in the
Supreme Court, and has heen reflected in the language of the
opinions of the Court on many occasions.”




available, the lacts alleged show no violation ol treaty;
and (3) that in any event, a violation of {reaty ercates only
an issue of “personal™ jurisdiction, which was waived by
failure to raise the issue prior to triak., We suggest that
each of these contenfions rests upon a misconception of
the relevant facts and the governing law.

The lower court states that the jurisdictional issue Is
foreclosed in that the “operative faets” upon which it rests
were before this Court on the oviginal appeal (A. 207). This
1= stimply not =0, The hazie “operative facts” upon which
the charge of treaty violation depends were awerer before
the trial court or this Court on appeal. These are the facts
revealing that (1) the United States Government initiated,
arranged, plamned and participated in the unlawlful scizure
of appellant on Mexican territory, and (2) that the Govern-
ment of Mexico in no way consented to this seizure and re-
moval of appellant. These ave the facts which show in a
striking faxhion the violation hy the United States of the
hinding T'reaty ol lxtradition.  These facts were not he-
fore the Court of Appeals at the time of the original appeal.
They were only recently discovered by appetlant, although
the petition avers without contradiction that they were in
fact known to the prosecution throughout the prior pro-
ceedings.®

Thus the motion in arrest of judgment raized no issue
of treaty violation, and consequently no issue ot want of
total jurisdiction.  This issue is heve raised Tor the first
time and presents a proper hasiz for a‘motion under 28
UL S, (2255, Johuson v, Zerbst, 304 UL S, 408,

The Jower court deelined to rest solely upon the con--

tention that appellant is foreclosed on the jurisdietional
ixzue.”* Relyving upon the general rule that illegal abduction
* More than this, these facts were not merely withheld from the
defense and the courts; they were misrepresented to the trial court
and more particularly 1o this Court on the appeal, See Point 1L infra.
#* ‘Ihis contention of the lower court is discussed more fully in
Point 11, infra.
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will not affeet the jurisdiction of a court except where there™
has been a violation ol an existing treaty of extradition,
the court helow argued that despite the conceded Tailure
to follow any of the provisions of the Treaty ol Fixtradi-
tion, this did not constitute a violation of the Treaty. This
position depends upon the assumption that an extiadition
treaty is a contract at will; that the United States Govern-
ment could freely choose to disregard the treaty provi-
stons and seize appellant in the territory of Mexico with-
out the consent ol the Mexican Govermunent; that the cole
oblication tmpoxed by the high compact was to adhere to
it provisions ouly after the demanding party choze itzelf
to invoke its procedures.

But such an interpretation would make o mockery out
of international obligations.  An extradition treary hinds
the siguatory governments to obtain extraterritorial pos-
session of alleged fugitives ouly through the procedures
and under the cirenmstances delineated by the treaty, unless
the consent of the govermment ol asvlum is obtained to
alternative procedures. Tt ix o compact hetween eivilized
nations to limit thetr own domestiec sovercignty, It is
exelustve inits ferms and its coneept=. 1t sanctions no
narauding vaids on the territory ol a4 sovereign power,
Tt places a positive injunetion upon govermments< and their
agents and oflicials to enforee the administration ot justice
oxtraterritorially according to the norms ot civilized con-
duct as set forth in the treaty.

CThe power of the national <overeien censesx hevond its
tevritorial limits, and expecially within the tervitory of
another nation, .\ freaty, =uch as the extradition compaet,
creales extraterriforial power s without the treaty there is no
Judicial baxix for power.  While internally the national
sovercign is endowed with fandamental governing power
apart from =pecilic statute, externnlly the power exist= only
as aranted by teeaty or other agrecment. As o result, the
treaty demands falfilhent ot mercely heeanse it precimpt =
or occupies the field, but, more clementally, hecause it is
the sole instrument for creation of the field. Looking to
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the present matter, the United States initially has no
power to proceed against an alleged fugitive in Mexico;
il it desires xo to proceed, it must resort to some authority
which is eapable of generafing the power, in this case the
Fxtradition Treaty.  Otherwise, treaty stafus and pur-
pose, and the mniversal docetrine of the territorial limita-
tion of national sovercignty, are ignored.

As the United States Department of State itselt has
said, : N
“The treaty of extradition between the United
States and Mexico preseribes the forms for carry-
ing it into effeet, and does not authorize either party,
for any eause to deviate from these forms, or arhi-
travily abdnet in the terr itory of one party a person
(h arged \\nh crime tor trial within the jurisdietion

I the other.”  Quoted in 4 Moore, 1)1(]0‘\{ of Inter-
uulmuul Laie. Seetion 6GO3, p. 330, -

The petition heve chavges that agents und representa-
tives of the United States Government,  a party to the
treaty ol extradition, did “arbitvarily abduet in the terri-
tory ol one party a person charged with erime for trial
within the jurisdietion of the other” without the consent
of the Government of Mexico.® I thix is not a violation
ol the extradition treaty, then words lose their meaning
and solemn ternational compacets are’ reduced fo mean-

»

ingless gestures. SRR

Finally, the_lower conrt argues that even if a violation
of treaty were involved, this raises only a question of
Spersonal™ jurisdiction, whieh was waived by failure to
vadse the issue before trial,  But sueh an appraisal sceks
to solve a juridical problem by the convenient use of
. *The facts set forth in the petition are to he sl;:lrply distinguished
from situations i which idividuals ave abducted and removed by

pricate persons, or with the consent of the ua\'lum state.  Compare
“Ker v, Hlinois, 119 U, S, 436.

** This contention of the lower court is discussed more fully

i Point 1, C, infra.
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labe!, rather than by an objective analysis of concepts.
Mr. Justice Brandeis disposed of a similar contention with
characteristic invi<i\'vm-\'s in Coole v, United Slales, 283
U. S. at pages 120-12 Holding that the United States
lacked any national power to proscente proceedings hased
upon extraterritorial action in disrecard or violation of
a treaty obligation, Mr. Justice Brandeis rejected an
atfempt to evade the consequences ol this vmwludun hyv
labelling the problem one of ¢‘personal jurisdiction””. e
carciully pmnh-«l out that “Here, the objection 1s more
fundamental. s to the jurisdiction of the United States.
The objection is not * * * lost by the entry of i answer to
the merits.”’

Similarly, the violation of the Treaty of Ioxtradition

" here eannot be dismissed merely as an issue of personal

jurisdiction,  The freaty has limited the wational power
to institute procecdings based npon extrate rritorial action.
Procecdings resting on violations ol such treaty limita-
fions are totally without national power. Thix ix not
issue of ““personal jurisdiction™. In the wopds ol M.
Justice Drandeis, “Here, the objection is more funda-
mental. 10 s to the jurisdiction of the United States.”’
Cool: v, United Stales, supra.® ’

B. The violation of the extradition treaty deprived the

- United States of national power to proceed against
appellant and deprived the trial court of total juris-
diction to mamtaln the trial or impose the sentence.

Allhou“h the lower court relegites the argument to a
last-line-of-defense position, perhaps the erux of it analy-
sis of the substantive problems presented by this appeal,
lies in its contention that a treaty violation raises, alter
all, only an issue of personal jurisdiction, Thus, the
court argues that even il appellant is correet in hix conten-
tion that he is not foreclosed because of a prior deter-

*P'his final contention of the lower court that a treaty violution
raises only an issue of “personal jurisdiction™ is discussed more fully
in Point [, B, infra.
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mination, he is foreclosed since a violation of the treaty
would not have, in any event, (l(puvul tll(, trial court of
total jurisdiction to proceed, R

In order to arrive at this conclusion, the lower court

was not only required to evade the impaet ol the prineciple
of law enunctited by the Supreme Court in Cook v, United
States, supra. 1t was foreed to avoid any fundamental
analysis ol the juridieal consequences flowing from a vio-
ation ol a high international compact hetween sovereign
nation=. The solution of problems of this nature is not
to be found in the resort to aconvenient label. 1t s o he
found only in an ohjective analysis” of the Juridical rela-
tionships generated by the consummation of such compaets
and the subsequent hreach ol their obligations.

lovery Jurisdictional problem in“the law requires this

close analysiz. A juridical controversy raises several

Jurisdictional considerations, cach of which must be ana-
hvzed separately and distinetly to avoid “utter confusion.
Most Frequently in our jurisprudence we deal with two
heads of judicial  jurisdiction, labelled - “personal’ —thc
physical reach of judicial process, and #subject matter’

judicinl competeney over the type or elass of offense or
canse, Defects in personal jurisdietion are only irregulari-
ties which may be waived, while lack of subject-matter juris-
diction goes 1o Tundamental adjudicative power, ix never
waived, and may he lulsml at any blugo tu void the pro-

ceedings, . F

Less connmonly confronted, hut even njore fundimental,
i o third head of jurisdietion, which 'nim,v' he deseribed as
the genetic sovercign power to initiate and entertain the
procecdings: to exercise the authority afforded hy the
presence ol personal and subject-matter jurizdiction; to

Callow the jurisdictional incidents of personal and subjeet-
matter competeney to operate. This goes to power in the
proceeding itsell, and, accordingly, if dclvchvu will render
the proceeding void aly initio.

Sinee the national sovercign power (‘\\('Iltl(l”\ ix terri-

i .. . . i sl o . - . . : 11
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“in violation of treaty statutes, directly raise this funda-

mental jurisdictional issuc.*

* An analogous issue arises domestically in the case of a failure
to satisly statutory conditions precedent to the institution of pro-

-ceedings, notwithstanding the fact that taditional *personal”™ and

“subject-matter” jurisdiction otherwise L‘\i\l For example, in IPugh
v. United States, 212 15 2d 761 (C. AL 9), a petition pursuant to
Section 2253, tlu federal trial court nmlmslmn.xhly had  properly
asserted jurisdiction over the defendant’s person and it was cm-
powered to deal with the particular offense. Further, the appeal
from the judgment of conviction had heen dismissed as untimely.
The Court of Appeals held that a motion under Scetion 2233 was
available, since the petition alleged that a statutory prevequisite to the
prosecution had been ignored. - Thus the court held (at 704y

“The requirement of a grand jury is simply @ statutory provi-

sion * * ¥ Yet we think the defect in this reapect * % % iy a
matter which can be raised in a Scetion 2235 proceeding.”

In People cx el Lasvton v, Snell, 216 NN 327 the defendant
sued out a writ of habeas corpus, climing that since he had heen
arrested in a county other than the one in which the warrant hid been
issued, the New York Code of Criminad Procedinre required. that he
he taken first hefore a magistrate of the county of arrest and affovded
an opportunity to give an undertaking so that teiad might Lic had in

"z the county court where the winrant had been issued, This had ot

been done. Faced with the opposing argument that settled-paipeiples

of criminal jurisdiction (both federal and state) rendered inumaterial

objections to the manner in which the person charged s brought

before a court competent as to the ofiense involved, the, Court of

Appeals nevertheless granted the writ, holding (at 533)
“Aninvalidity of Jthe court’s] determination or adjudication in
the procecding will result from its action in disobedience to or
contravention of the statutory requirements, as well from its-Jack
of puwer to take cognizance of the claim or accusation-—want of
jurisdiction of the subject matter--or to secure the construc-
tive or actual appearance m the defendant or .luuml—\\.un of
jurisdiction of the person,’

See also, United States v, Zucca, 351 UL S0 010 In this case while
the triadl court undoubtedly had “personal™ jurisdiction over  the

“defendant and “subject matter” jurisdiction over the cause (an action

seeking denaturalizationy, the basic statutory pre-conditions to the

- maintenance of the action were violated by the failure to file the

required aflidavit of good cause. Aceordingly, the Supreme Court
uplul(l the decizsion of this-Court in United States v. Zucea, 221

17, 2d 8U3. reauirine o disimissal of the comply




In such caxes, the Nupreme Court has held that the -

failure to follow statutory treaty prol'cquisites serves to
nullify a proe w-(hn“ in its (-utnct\, suw(- llu, lleaty 18 tho
very lhlaln ol power.* _ SRR

1. "I'"HE APPLICABLE DECISIONS OF THE - UN ITED STATES
Serreyi COURT GOVERNING THIS AI'I’LAL.

(a) The Principle of Cook v, Unitcd Slah'.s‘

Ilw leading modern decision tm\'mmng {his appeal is
Cook v. United States, 258 U, S, 102, The essential facts
ol ook are as follows: e B

* The wniversal doctrine that sovereign jurisdiction is essentially
territorial is @ sertfed proposition in the United States. As Chief Jus-
tice Marshall wrote in Kose v. Himely, 4 C mnd\ ’41, 279

A power to stize {or the indraction of a law is derived from the
sovereign, and must be exercised, it would seem, within those
Iimits which circomiseribe the sovercign power % * *”

See, also, V Beale, Treatise on the Conflict ’o’f Laws, Section 50.1,
p. 300. o Ce e

Lispecially as applied in the fickd of international removal and
extradition, it has been observed of the United States and England

“O0 both of these countries it may e said that jurisdiction is
Dased primarily, it may almost he said solely, on territory,  Ex-
Ceprions are comparatively few.”  Roberg W, Rufuse, The Lvtra-
dition of Nuationals (1939), p. 142, : '

And Mawley, The Law and Practice of In{crnauunal Laxtradition
(l\‘H) stales (at p. 1): : e nd

‘

*|['The relugee] s no longer subject to the law of the coun-
try which he has left, nor can he be reguired to answer to it
except by consent ol the nation to whose law he has made him-
seli subject by coming within the l(rrilmy This is a neeessary
consequence of the exclusive \n\uu"luy of L‘\L‘ry nation in its
OWn territories, :

cSee also, 1 Moore on Extradition (1891), Section 158, p. 281,
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A ship of British registry, the Mazel Tov, cruising some

. . . . . .
eleven and a half miles off our coast with a cargo of un-
~manifested liquor, was seized by United States agents and

brought into port. A penalty was assessed against the
master, and ship and cargo libelled, upon the charge of
hovering for smuggling purposes in violation of the Cus-
tom Law (Section 581 of the Tariff Act of 1830). This was

“a federal offense admittedly cognizable by the federal

district court, and the cargo, the vessel and Hs master ae-
tually were brought within reach of that court’s process,

After answering to the merits, the respondent ohjected

. that the seizure which inttiated the proceedings was not in

conformity with the treaty of 1924 between the United
States and Great Dritain (43 Stat, 1761, That treaty
granted to the United States authority to hoard and seareh

oships ol British registry at certain distances hevond the
- territorial waters of the United States, hut did not grant
s osuch authority in the case of vessels Tound al a greater

distance from the United States coast than they conld travel
in one hour. The maximum speed of the vessel in the

Cook case was ten miles per hour, However, it wias seized

cleven and o hall' miles off the coast.  Accordingly, the
respondent argued that the court lacked total jurisdiction
to proceed ax a result of the extratervitorial action in vio-
lation of the hinding treaty.

In response to this contention, the governmment argied
that (1) the illegal scizure was immaterial sinee the court
had “subject-matter jurisdietion™, and “personal jurisdie-

“tion” over the master, ship and cargo, (2) the judicial pro-

ceedings mitiated by the United States served to validate
and ratify the prior acts of itz agents, il wronglul, and

. (3) inany event, the answer to the merits waived any ob-

Jeetions o jurisdietion,  Mre, Justice Drandeis, writing
for the Court, characterized these argiment= as “inigeon-
ceptions,” g
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In an analyvsis which applies inexorably to the treaty
violation at bar, Mr. Justice DBrandeis held, 288 U, 8. at
120-122; - ’

“As the Mazel Tor was scized without warrant of
law, the libels were properly dismissed. The gov-
c¢rnment contends that the alleged illegality of the
seizure is immaterial. [ argues that the Facets proved
show a violation of our law for which the penalty of
forfeiture is preseribed; that the United States may,
by filing a libel for Torfeiture, ratify what otherwise
would have heen an illegal seizure; that the seized
vessel having heen hrought into the port of Provi-
denee, the federal court * * * acquired jurisdiction;
and that, morcover, the elaimant by answering to
the merits witved any right to object to enforcement
of the penalties.  'The argument rests upon miscon-
ceptions. BN

It is true that where the United States, having pos-

sesxion of property, files a libel to enforee a lorfei-
ture resulting from a violation of its laws, the fact
that -the possession was acquired by a wronglul act
ix hmnaterial.  Dodge v United States, 272 U. S,
330, 552 % * *. Compare Ker v, Hlivois, 119 UL S, 4306,
¥ The doctrine is not applicable here, The oh-
Joection to the secizure is not that it was wrongtul
merely hecause made by one upon whow the govern-
ment had not conlerred authority to seize at the
plage where the seizure was made.  The objection is

Hat the government ilself lacked power to seize, .
stnee by the treaty of had impased a territorial limi-

Halion upow its own authority. * ** Qur gocernment,
[acking power Lo seize, lacked power, because of the
trealy, Lo subject the vessel to owr lawes, To hold
that adjudication may follow a wronglul scizure
would go Far to nullify the purpose and effect of the
treaty.  Compare Uiwited States v. Rauscher, 119
UoN0 407 7 2 2 (Ephasis_ added,)

Dixtinguishing ome of the older cases involving extra-
tervitorinl actions i the absence of {reaties, the Court
continued (at 122 -

JOPURSRIN
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“In those cases it was held that the illegality of
the seizures did not effect the venue of the action
or the process of the court. HHere, the objection is
amore Jundamental, 11 is 1o Ve jurisdiction of the
United States, The objection is not = * ¢ lost by
the entry of an answer to the merits. The ordinary
incidents of possession of the vessel and the cargo
yield to the infernational agrecment.””  (lSmphasis

added.)

Such is the mandate of the Supreme Court. I stands
today with controlling vigor.

Nor is there any significant baxis on which to distinguish
the case at bar.  So compelling is the similarity that one
need only substitute the identification of  the  present
matter for the vessel involved in the Cook case.

Appellaut’s personal subjection to the process ol the
Distriet Court For the Southern Distriet of New York on
the charge contained in the indictment and his answer to
the charge, could no more waive the nullifving cffect of
his seizure in violation of the requirements of the control-
ling extradition treaty, than could the existence ol
¢epersonal ™ and Csubject-matter™ jurvisdiction in the Cool
case overcome the fundiunental jurisdictional consequences
of disregard of that tréaty. The operative offeet of the
treaty limitations here i= identieal with that i the Coolk
case.” ‘ '

In Cool, the treaty with Great Britain lhnited the
jurisdiction of the United States to scaveh and scize vessels
of British registry to specificd extraterritorial distances
and for particular purposes. Here, the Treaty of Kxtradi-

*1{ there is any difference, it s one which emphasizes rather
than minimizes the conclusion of total want of Jurisdiction. In Cook,
the nullifving treaty trespitss took place in open international waters,
whereas in the present case it occurred not merely outside the terni-

- torial limits ol the United States, but within the territory of an inde-

pendent sovereign.




tion with Mexico limits the jurvisdietion of the United
Ntates to obtain, remove aud proceed eriminally against
alleged fugitives, to instanees of specified erimes, pursuant
to rrangements  oflicially instituted  and  consummated
between the two governments.

In Cook, United States agents seized {he master, vessel
and cargo outside the limits of anthority granted by treaty.
Here, United States agents avranged and participated in the
extratervitorial seizure and removal of appellant for an
alleged erime exeluded by treaty. Tn addition, they com-
pletely violated all of the other trealy requirements relaf-
ing 1o sueh removal and proceedings,

In Coolk, the British Government did not consent to the
treaty violation. Heve, there was no such consent by (he
Govermment of Mexico, I Taet, the proper governmental
authorities of  Mexico later expressed  ohjection to the
unlawful measures taken by the United- States.

Aceordingly, the conclusion must be, as it was in Cook,
that “*the objection is * * * fundiwmental. 1t is to the
Jurisdiction of the United States. * * * The ordinary
incidents of possession * * * vield to the international
agrecement,” *

* Farhierasimilar question had arisen in United States v. Ferris,
Lo 17 24925 (DLCoCally, There a ship ol Panamanian vegistry was
scized by agents of the United States ar a point some 270 miles off
our coust, i vielation of a similar treaty between the Governments
of the United States and of Panama. Noting a transgression of
Jurisdiction, the district court held (at 920y @

“heand by [the treaty | the right s ‘conferred’, Panama con-

cedes it i consideration therent the United States accepts and.

agrees to it as therein limited, abandons all claim of rizht exceed-
ing At and promises o comply with it Hence, as the instant
seizure was far outside the it it is sheer aggression and
trespass ¥ ¥ ¥ contrary to the treaty, not to he sanctioned by any
court, and cannot he the basis of any proceeding adverse to
defendants, * # * “Fhe prosecution contends * * * that courts will
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The fundamental theory underlying the holding in Coolk
inclear. By eutering into an international freaty, o solemn
compact between sovercign powers, (he United States
Iimited and civeumseribed its national power 1o procecd
extraferriforially v certain crrenmstances. 1t follows,
therefore, that the total jurisdiction and competence of
the American domestic courts, deriving their fundamental
power from the nation, are similavly limited and circums-
seribed.  Accordingly, where the governing treaty which
creates and circumseribes the national power s violated,
there is no national power to proceed. “And finally, sinee
this is not a question of persoual |'ig'i4_|ls bhut sovercign
power, the defeet in jurisdietion, caused by o breach of
the international treaty obligations, s ot “waived ™ by
an answer to the merits, )

Sinee the Jower court dismisses the impact of Cool:
upon the present petition by stating that this case is not
“feven remotely similar to that of the British ship seized
i Cook” (A, 213), we discuss this conteition heve i
detail. '

In so concluding, the lower court wrote that in Cool
“Ourisdiction over a tpersont was not involved as the case
concerned the court’s jurisdiction to forfeit a British vessel,
Hlegally scized on the high <cas, and it was clene that the
sole question was the court’s power over fhe specific
vessel™ (A, 205). Apart from a briel stirnmary of the Cool

try those hefore it, regardiess of the methods ciploved. o hring

them there, There are” many cises generally so holding, hut
none of authority wherein a treaty or other federal Taw wins
violated. 'he court then discussed {Cnited States v, Rauscher,

O U S 4071, And this is in no wise moditied hy KNer v, -

nois, 119 UL S, 436, for in the later was no vielation of treaty

or other federal Jaw, 1t seems clear that if one legally hefore
the court cannot be tried becanse therein a treaty is vielated, for

greater reason one illegadly hefore the court, in viokdion of 2

treaty, likewise cinmot be subjected to trial. Equally, in both

cases is there absence of jurisdiction.” :
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facts, the opinion below makes no further analysis of the
applicability of this leading Supreme Court decision to
the present petition.

The basix upon which the distriet court attempts to
distinguish Cook, is first of all ambiguous,  If by the
quoted language, the court is making a distinetion hetween
things and persons as they relate to the jurisdietional Issue,
the analysis is purely mechanical and untenable.® The fact
that a vessel ix seized extraterritorially in violafion of
treaty, is no wmore a violation than similar action against
a person. The issue in Cook, as hiere, goes o treaty limita-
ton and its jurisdictional consequences, not to the character
of the res. Moreover, in Cool the penalty was assessed
against the master of the ship, the vessel and cargo having
been Bibelled in aild of this assessment.  See 288 U. S.
at JO8.

It, on the other hand, the lower conrt is saying that
the impropricty in Cook resulted in a jurisdictional fail-
mg in the nature ol “personal® Jurisdiction, hut not so
abelled because a vessel and not a person was involved,**
then the comrtis wrong. The Coolk opinion, could not he
more precise or direet on this point,  Noting that {he
govergment wrged waiver as a result of the respondent’s
answer to the merits, the Supreme Court poiuted out that
i was not pevsonal jurisdietion that was involved, but
rather that ““the government itsell’ lacked power * % *
since by the treaty it had imposed a territorial limitation
upon its own anthority.”’ '

* Walter Wheeler Cook, Jurisdiction of Sovercign States, 31
Columbia T.. R. 308, 381 (19313, observes that there is no basis for
such distinctions

“Sinee all Jegislation, all judicial action, creates (and destroys)
the rights of persims, even though these have relation to things,
there is no logical hasis upon which (o classify laws as those
which affect persons and those which aifect things.”

** This is suggested by the court’s statement that in Cook the
jurisdictional issue “wus timely raised” (. 208).
J A
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Thus, the effeet of the treaty violation was (hat the
government had no power whatever to conducel {he procecd-
lng. No party to the proceeding could ercate or ratily
that power.  Such a lack of power voids the procecding
ab initio. 11 is far morve profound than anything in the
nature of personal jurisdiction, and may he raised at any
stage of the proceeding.*

Apart from these elearly untenahle groniuls, the lower
court’s opinion presents no basis for distinguishing ool
from the present case. Both involved a total dizregard
of treaties governing extraterritorial seizire and action.
The jurisdictional consequences in both must e s the
Suprenie Court said they were in Cook. The procecdings
based upon such violations are totally void for want of

Jurisdiction. They are void b initin.** :

* The government itself did not areue that Cook rijaca solely an

issue of “personal”™ jurisdiction.  In its brici on the ariginal appeal

w

" not be the basis of any procecding adverse to defendants’

(at p. 30) the govermment sought 1o distinguish away “Cook precisely
because it did not involve a challenge to " personad” yurisdiction, hut

gather raised issues going w the total jurisdiction af the court,

** Similarly, the lower conrt's classification of Johnsoiy., [irotene,
205 U. S. 309, Cosyrove v. Hinney, 174 U7 S, 64, Unidted Stales v,
Mudligan, 74 15020 220 ¢C. AL 20, and Uinited States v. Ferris, 19 |,
200925 (D.CoCaly as “personal jurisdiction™ decisions €\, 208 is
misleading. “The fact that the jurisdictionad objections may have heen

sy N AR . . M N
Stmely radsed™ inthese cases. does not mean that e treaty violitions

were held to ereate only an issue of jurisdiction over the person,

I cach case, the court analyzed the substance of the Lreaty issue in
terms of taint to the whole procecding, to the fundaomental treaiy oblhi-
gations of the United States. For exawmple, as to the eritical point, in
BLrotene, e Court stressed Ut it is <till o importnt that a
treaty of this nature hetween sovercigntios should he construed in
accordance with the highest vood faith™ (a1 321 Yoo Mulligan, 1tha
R X treaties, as special compacts, are scli-imposed limitations on the.
rights of Government™ and that, apart from treaty complianee, “there

-8 o jurisdiction for any purpose™ car 2220 and in Ferris, that

seizure in disregard of treaty “is sheer ageression and trespass, * % #®
contrary to the treaty, not to be <anctioned Ly anv court, and can-
Clar V20,

If the entire procecding in each of these ciises wis <o fundamentally
tained, the conrt could not, of COUT=C, eNCTelse 1 Juti~diction o.or
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(h) United Stales v. Rauscher

The decision in Cook rested in part on concepts enun-
citted many vears previously in United Slalw v. Rauscher,
119 L5 S, U7, i

the person of the defendant. Accordingly, when the various alleged
fugitives or defendants preliminarily aised the tre: ity objections, the
cowrts did not have to decide whether the objections would have been
available at later stages i the proceedings. The fact that relief s
sranted i the posture of a preliminary objection, does not restrict
the eper ative effect of the substance of the objection to that posture,
This is sharphy iltustrated in Cook, where there had Deen an answer

to the merits. The Supreme Court necessarily had to decide whether

the treaty objection was such that it contained - hasic jurisdictional
fuestioi. wiich coull be raiaed alter waiver of any- questions con-
cerning personal jlll'i\‘di(lilull alone,  And, of course, the Supreme
Court held that sueh hasic issues were not waived,

Finally, the lower court is completely wrong in saving that “in
the cise of Pord-v, United States, 2738 UL S, 393 (1927 )—a case on
all fours with Cook- petitioners were denied relief because the juris-
dictional question hied not heen raised on tme™ (AL 208), There was
no such jurisdictional issue in Ford, precisely because there was no
extratervitorial action or seizure i violation of the treaty. The treaty
in Ford, tike that in Cook, expressty permitted the United States to
seize and prosecute British vessels at points on the high scas no far-
ther from our coast thin the vessels could tavel in one hour, But the

seizures in Fard were made within those linmits and strictly in accord-’

ance with tréatv, The Sapreme Court said (at.003)
“The te=timony for the government tended to show that the
“Ouadry when seized was 3.7 nautical miles from the Farallon
Lslandsl and that the motor |m‘u C-35 u)uld have traversed that
distanee mJess than an hour.” ok
See aleo 273 UUS w003, SRR

Harvaed Research in International Vaw, dpprehension In Viola- -~

tion of Tuternational Laze, 29 Amc )L Int'] Law, Supplenient, July,
1U35, at po 625, also refers 1o Ford as a deciston
"t which 1t was held that an (\n.nvnnmml arrest was within
the Iimits prescvibed by treaty,
Sixovears laer, confronted with - seizure and |nrn.<(‘rulinn not
~within the positive terms of the smane treaty, the Supreme Court held
in the Cook case that there was o total ek of national and judicial
T jurisdiction—not just defective “personal ;urmlutmu ’—which could
not be waived or cured by the defendants, - e

L ~—as
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The opinion in Cook cites Ranscher in support of the
principle that no valid adjudication may follow a scizure
or other assertion ol national power in disregard ol ap-
plicable treaty provisions, and that such Tundwmental de-
ects neither can be walved nor ratified.

r,
The statute in the Rauscher case was an extradition
treaty with Great Britain, which, Like the treaty here, limited
i procecdings against (xll(,-«,:ml fugitives to specifically enu-
merated erimes, and only alter the completion of designated
c+ooflicial removal arrangements, including hiearings and re-
s7oview in the country of refuge. While adhiering to the

.0 treaty requirements preliminarily in obtiining the removal
©of Rauscher from England to the United States to Tace a
murder charge, the United States procgeded to proseeute
him for the crime of inflicting eruel apd unusual punish-
ment, a crime not specified in the llml\ Asone war ranting
removal,

Rauscher complained that this departurve from treaty
nullified the proceedings.  The government snsisted tha
" Rauscher’s presence hefore the trial court upon an offense
“substantively cognizable by the court, was sullicient to
*establish hoth personal and subjectmatter jurisdiction, even
“if there had been some technical treaty incgnsisteney.
{-VA('('(n'dingl.\', this ecase raised the issue whethersdisreganrd
5"._01" a treaty prerequisite affected the Tundamental power fo
proceed, or whether it was merely a question of intpropriety
an apprehending a defendant, waived when the cowrt has
otherwise ,'|nris<li(~timi; over the person of the delendant
and the subject matter of the cause.

The Supreme Court in Rauscelier ruled that it was a ques-
. - tion of fundionental power.  For, absent the treaty (or
2oL equivadent mutual agreement between the two nations),
T the United States would possess no power (o remove and
procecd erinnmally agamst uch alleged fugitives located
" in another Jand. Ay fo the fact that this basic power origi-




nates inand rests ypon treaty, the Supreme Court stated
(at 411-412): ' v

“Prior to these treaties, and apart from them * * *
there was no well-delined obligation on one country
to deliver up such Iugitives to another; and though
suele delivery was often made, it was upon the prin-
ciple of comity, and within the diseretion of the gov-
crnment whose action was invoked * * %7 *

For thix reason, the Supreme Court explained (at 419-
+21), the national power to proceed against the alleged
Fugitive rests upon ull treaty compliance:

“Teis unreasonable that the conntry of the asylum
should he expected to deliver up sueh person o be
deadt with by the demanding government without any
limitation, implicd or otherwise, upon its prosceution
of the party. * * * the cnunmeration of offenses in
most ol these treaties, and especially in the treaty
now under consideration, is so specifie, * * * that it
Is impossible to give any other terpretation to it
than that ol the exclusion of the right of extradition
For any others. ™ ™ This ix not only apparent from
the general principle that the specific enwmeration
ol certaun matters and things implies the exclusion
of all others, hut the entive face ol the treaty, in-
cluding the processes by which it is to bhe carried
into elfeet, conlivms this view of the subject.”

*Nee also, the cases and authorvities cited and discussed in United
States v Mulligan. 74 150200220, 221 (C. AL 2), as well as & Hack-
worth, Digest of International Lot Section 306, pp. 11-12, and
I Moore on Extradition, Scection 1o, p. 21, Fenwiek, nternational
Law (1934) stues (at po 237y &

“Sostricdy s the independence and sovereignty of states inter-

preted that not even the repression of the most ontrageous
crimes. will wareant the exercise by one state of the slightest
act of - jurisdictional authority within the territory of another
state, Under these circumstances a muatual interest in the main-
tenance of law wnd order and the administration of justice has
Jed nations to conperate with one another hy surrendering fugi-
give criminals to the state in which the crinte was committed,”
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The Court repeatedly stressed that such fugitives could
be removed and procecded against ouly through the treaty,
Thus it analyzed the status in the nation of refuge to he
one “from which he |i.c., the alleged Fugitive] can only he
taken under a very limited form of procedure ® * ¢ (at
422).*

The treaty in this case is of similar content, purpose
and status as that in Rauscher.  In hoth eases national

- Droseeution was hased upon extratervitorial removal, The

offense in Rauscher, as here, was substantively cognizable
by the trial court, In cach instanee, the delendant actually
was brought within reach of, and subjjected o, judicial
process. I the Rawscher procecding was nullified by the
treaty violation issue, so must the present conviction and
sentence be vacated. The freaty violation here was even
more complete than in Rauscher. Not only \\':;}4 the offense
charged {o appellant exeluded by treaty, bt addition,
all of the treaty requircments and Himitations wore (louted,

Like Cools v United States, supra, Rawsehir underseores
the nullity of the proceedings agiinst appelant, 1t was
“impossible to conecive” of the exercize of erimigal juris-
diction by the United States against Rauseher, bigause of
the violation of the limitations of the treaty of extradition
with Great Britain, then it is equally impossible to conecive

“of. the valid exercise of Jurisdiction by the United States

in_the eriminal procecdings agains appellant hecause of
the total dixregard and breach of the provisions of the
treaty ol extradition with Mexico,

The lower court seeks to minimize the effeet of Rawseloer
by characterizing the decizion as merely an exeeption to
*Tothe sume ellect are Huited States v, Ferris, supra, and ity
States v Mulligan, supra, where the Court stiued (ag 222
T qreaties, as special compacts, are seli-inposed Timitations
on the rights of governyent. *F % This conntry had no right
to the appellant apart from the right secured by the treaty.””
See also, Cosgroze v, Winney, 174 U, S. 04,




- the general rule relating to prior wrongful seizure in a
eriminal case. But there was no wronglul seizure, as such,
in Rauscler: the defendant had been removed from Kng-

land by proper process, but he objected - that all provisions

ol the extradition freaty had not heen complied, ivith.
I'rom this error flows a twofold nfiscone cptmn dovolopvd
by the court helow: (1) as an v\u'ph(m CRauscher is
limited to its faets: that s, there is impropriety only if
the United States proseeutes a fugitive for o erime other

than the one Tor which extradition is invoked and granted,

and (2) as an vexeeption™ to the “wrongful: reizure” rule,

only persanal jurisdiction s m\ul\c(l ~~mc0 tlmt 1\ what
wrongful seizure deals with. AR

As we have (\pldlnwl above, Rauscher was conccme(l‘

“diveetly with the nature snd Tunetion of an” extradition
treaty and the consequences of a treaty vml.llmn in terms
o the national power to proceed against an alleged fugi-
tive.. The Nupreme Court in Rausclhiér reasoned that this
power was created by treaty s that the purpose-of the treaty
wax to govern international removal of alleged Tugitives;
that removals and related proceedings may only tuke place
in aecordance with treaty preseription and that failure
=0 to comply with the treaty constitntes a blcduh 01 duty

owed to the other Areaty sovereign, ‘

This uun\omn'r covers all treaty Tailures without dis-
tnetion ax o type, and surely without restriction to a

- parcticular violation, contrary to the cone lusion of the lower
conrte Nowhere does the Ranscher opinion’ suggest sueh

Sdistinetion or vestriction. On {he contrary, the Supreme’

Cowrt there <poke of the confrolling Foree ol wll {reaty l”“‘
visions when it said that the provizions are obligatory”
that ihe Mgitive “can only he l.l|\( ‘nounder a very lmntc(l
Form of procedure™: and that it i< mpossible to conceive
of the exercize of jurisdiction in such 2 caze for'any other
purpose than that nu-nlmnul mothe treaty * @ &0

Put another way, \\|l\ wits it improper l() 1)1()\('(‘111(,
Rauscher Tor aerime other than the one for which he was
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removed?  Obviously, beenuse it violated a treaty provi-
sion. A fortiori, other actions violating treaty provisions

““must be similarly tainted.  These include, as here, removal

Soand prosceution for a erime excludwd hy treaty; lailure

~to submit charges and requests to the anthorized agencies

-of the asylhun state; and failure to provide Tor hearings of

- probable guilt and judicial- and executive review.  Without.
.. this reasoning, there ix nothing in the Rauscher opinion to
support the Rauscher vesult,

Nor does Rauscher admit ol the conclusion of the lower
CLeourt, that in the case of a treaty violation “the courts
will find themselves to be without jurisdiction over the
- defendant, unless he waives this issue” (AL 212), That is
o ‘j,to_u.s'uy, only a “personal jurisdiction” issue is raised.

“The Supreme Court opinion in Rauscher relates that

o the questions raised by the: challenge to the é(lli(lil\' of

o the trial procecdings were hronght on hy a motion in arrest

cof judgment after the trial verdiet., There is no mention

of preliminary delects in the process by which the person

55 of the defendant stood bhefore the court. Thus, the Su-
o preme Court said (at 409):

SThis case comes hefore us on a certificate of division
of opinion hetween the judges holding the Cieemt
Court of the U'nited States for the Southern Distyiet
of New York, arvising after verdiet of guilty, and
before judgment, on a motion in arrest of judginent.”

Tturther, as we have pointed out above, the rationale

- upon which the Supreme Court hased its holding in /1’1/1(«5-
Ciseher deals entirely and exelusively with the uglllnlhu'r

effect of the treaty limitations on the entire natinal pro-
cecding againzt the alleged Fugitive., The holding is in no.

Cway concerned with the narrow issue ol specific process
Cvover person. Sinee, in faet, the defendant did <tand helore
L the trial court under proper judicial process, no issue ol
_personal procesz or jurisdiction presented itsell for deei-
“sion.  The question wax whether the government (nultl
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prosceute the proceedings in conllict with treaty provisions,
given proper personal process and jurisdiction over the
particular erime.  Jn denying validity to the proceedings,
the Supreme Court lelt no doubt that it was dealing with
the question of the basie power to conduct the cise or pro-
ceeding, rather than process over the: person of the de-
fendant (at 422): BT

“® e * i is impossible to conceive of the exercise of
jurisdicetion in such a case for any other purpose than
that mentioned in the treaty * * %7

In addition, a defendant may waive a defeet in personal
jurisdietion.  But the obligation breached in Raunscher was

not directed to the defendant individually., It was a duty

flowing Trom the United States to Great Dritain. The
defendant had no personal competeney or standing to
waive rights and duties on behall of Great Britain,  Sce
MeNuaiv, The Law of Treaties (1938) p. 334, and Garcia-
Mora, International Law and Adsylum ds o Human Right
(1996), pp. 152-153. On the other hand, Great Britain
might consent to waive or modify the treaty requirements,
and the defendant would have no standing to complain.
Thus, the treaty ix concerned primarily with national duty
and national power, and not with personal jurisdiction.®

Finally, some fifty vears later, the Supreme Court in
Cook v, United States, supra, at 122, so read Rauscher,
citing it for the proposition that non-comphance with a
treaty deleats all sovereign power in the proceeding, not

*The commentators agree that the Rauscher ruling, as applied
in the Cook decision, nullifies proceedings in disregard of treaty as

ca result of a fundamental jurisdictional defect.  And they approve of -
Athis principle strengly,  Indeed, substantial anthority would apply the .

principle unhesitatingly to violations of the general international law,
~as well as to violations of a specific treaty.  Garcia-Mora, Interna-
tional Lazo and clsylum as a Human Right (1936). observes (at p.
£ 135) that removal of fugitives in violation of treaty renders “the pro-
=ceedings held against such fugitives by the capturing state * * * null
and void ab initio * * *"  Sce also, lauterpacht, Recognition in
“Iuternational Taie (19473, p. 420 and p. 425, and Harvard Research
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merely personal jurisdiction over the individual defend-
ant.

We suggest, therefore, that to deseribe Rauscher as a
“opersonal  jurisdiction” case, ix to overlook the entire
vationale For the holding.  More than this; it ignores the
present, controlling effeet of the Supreme Court decixion
in Cook, which holds that sueh freaty limitations affeet”
total jurisdiction -in the proceeding itself, and so reads
and cites Rauscher in support of this principle.

Perhaps the fundamental crror of the lower court in
ignoring the treaty violation, ix vevealed in its confusion

in International Law, cApprefiension I iolation of Taternational
Laze, 29 A, ). Int'l Law, Supplement, July, 1935,

Professor Dickinson writes, Jurisdiction Followeing  Seisure or
cArrest in Violation of International Laze, 27 A [0 InCl Baw, 231,
244 (1933) :

“1{ the person or thing which is the subject of controversy has

been brought within reach of the court process by hreach of

treaty or international Tuw, the court shoald approve no arba-
trary or face-saving distinctions. The conrt is an arm of the
nation and its jurisdiction can rise no higher, by virtine of process
served within the territory, than the jurisdiction of the 1 ion
which it represents. 1f there was no jurisdiction in the naton,

1o make the original seizure or arrest, there should he no juris-
diction in the court to subject to the nation's . e ternms of
American precedents, this means that the underlying principle
of [Inited States v. Ranscher is corvect # % % that thé principle
of the Mazel Tor |Cook v, United States]. is unimpeachable
* % w2

Leale, Jurisdiction of u Sovereian State, 36 Harvard 1. I 241,
242-243 (1923, agrees that the national power fails even when there
is conflict with the general principles of international law

“It cannot be doubted thar all countries governed by the com-
mon Jlaw in fact aceepted international law as part of the com-
mon law ; and that the principles of that law which give or with-
hold jurisdictiun are therefore principles of our common law.

: i * *® B
“1t is clear. then, that the sovercign cannot confer lewal jjuris-
diction on his courts or his legislature whien he has no such juris-
diction according to the principles of international law.”




£obetween wrongful seizure as such, and vemoval and pro-
ceedings in violation of treaty.  The major discussion in
the opinion relates to e “wrongful scizure rule’” or

seizure in violation of general international law, imappli- -

cable concepts in the face of the existence of a specifie
treaty,

We have many times strossed that appellant’s objee-
tion o jurisdiction is not hased upon the mere seizure, or
seiztire contrary to general principles of infernational law.
Asthe Coole opinion points out, it is a different legal issue
with ditferent jurisdictiona] consequences when the scizure
violates o treaty. Inosueh cases {here s atotal failure of
all national and judicial power,

C. The seizure of appellant, initiated and arranged by
agentx of the United States Government on Mexican
territory without consent of the Government of

Mexicf), violated the binding treaty of extradition. -

The lower court further argued that, in any cvent, the
conceded Taifure to follow any ol the provisions of the
Treaty of Extradition dooes nof constitute a violation of

the treaty, This conelusion rests upon an assumption that

an extradition treaty is a confracet at will; that the United
Ntates Government conld freely choose 1o disregard the
treaty provisions in their eutivety and seize appellant in

the territory of Mexico withou! the consent of the Mexican-
Government and in the face of ifs oppoxition; and that the
sole obligation imposed upon the United States Govern. -
ment was to adhere {o the high compact when it chose to

invoke its provisions,

But this analysis of an extradition treaty would reduce

mternational oblications incorporated in the law of the
nd 1o meaningloss Formadities. It i« confrary to the
spivit of the determinative decisions of the Sll[ll‘(‘l;l(‘ Court,
the controlling interpretations of {he Department of State,
as well ax the most fundimental prineiples of international
law and morality. ‘
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The necessary corollary to the doetrine enunciated in
Rauscher and Cook {hat {he freaty generatos the national
power o proeced extraterritorially, is that the treaty hinds
the contracting parties 1o resort fo its provisions, except
as modified hy mutual consent, Thus, an extradition treaty
hinds the signatory governments 1o exercise extraterritorial
power with respeet to alleged fueifives only throngh the
procedures and under the ciramnmstances delineated hy the
treaty, unless: the consent of the government of asyhan
is obtained to other procedures. 11 ix o compact hetwoeen
civilized nations which limits their own domestie sover-
cignty. Tt s exclusive in it ferms and concepls. As a
leading aulhority in the field explains (Spear, The Law
of Extradition, 20 15, (1884), at p. 221):

T % * where a freaty has heen made, giving the
right and creating the obligation, it is to he assumed
that the treaty was intended 1o cover all {he cuses
in which, and 1o embrace all the conditions and terms
upon which, the vespeetive parties will cither make
a demand or grant a surrender, They enter info the
compact for this purpose, and exhaust the purpose
in the compaect, The compact is the whole law for
their government on the subject. * * * The treaties
and laws furnish the hasis of {he procecdings, and
are henee the test of their validity and regularity.”’

See alxo, Biron and Chalmers, The Law and Practice of
Jortradition (1903), page 3.

* Garcia-Mara,. International  Lazo and syl 15 A Hionan
Right, analyzes the controlling status of a treaty of extradition as fol-
lows (at p. 138): -

“Irom the standpoint of international law., when two or more
states enter into an extradition treaty stipulating the ways in
which asylum will he waived, this conventional stipulation cer-
tainly acts as a limit on the absolute exercise of national juris- -
diction, This.is even more so in countries where treaties are °

conzidered as the luw of the land and thus, binding on the courts,
Henee, to by-pass the requirements of an extradition treaty
would amount to refusing to apply a legislation which, though
originating in a treaty, hecame a domestic act through the doc-
trine of incorporation.”




1. Tite RELEVANT DECISIONS HOLD-TITAT- THE PROVISIONS
OF A TREATY OF EXTRADITION MUST BE ADHERED TO IN
OBTAINING EXTRATERRITORIAL POSSESSION OF AN ALLEGED
FUGITIVE. ~ ~ B AR '

b

In Rauscher and Cook, the Snpr(‘mchourt made explicit
the binding nature of {he treaty obligations. It rejected
any concept that an extradition treaty may be unilaterally
disregarded at will by one sovereign party to the con-
tract. ‘ S

Thus, after stating that a fugitive ‘““can only be taken
under a very limited form of procedure [ie., the treaty]
= « & e Supreme Court, in Rauscher, left no doubt
that ouly trealy compliance could establish the power to
proceed (at 422 : ' :

o o ¢ » ¢ this vight of transfer, the right to demand
it, the obligation to grant it, the proceedings under
which it takes place, all show that it is for a limited
and defined purpose * * * it is impossible to coneeive
of the exercise of jurisdiction in such a case for any
other purpose than that mentioned in the treaty

. & )

The Court’s phrase, “impossible to conceive’’, could not

be stronger or more uncquivocal.

Marecover, the Supreme Court also stressed that the
obligntion to keep faith with the other treaty nation limits
removal to the treaty strueture itself. The view that the
prosecuting nation may, in its diseretion, bypass the treaty
was rejected in Rawscher (at 422 SRR

4 No such view of solemn publie treaties betweén the

Cgreat nations of the carth ean be sustained by a
{ribunal called upon to give judicial construction
to them,”’ .

Again, referring to the oxtradition treatios of the United
States and related domestie legislation, the Court con-
cluded (at 415): o '
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“Phese {reaties are also supplemented by Acts of
Congress, und hoth are in their nature exclusive.”’

'

Thus, the reasoning of Rauscher is in sharp conflict with
the conclusion of the covrt helow that the treaty operates
only if invoked by the demanding state, The reverse is
true.  Removal and proseeution may e had logally ouly
by invoking the treaty, or by equivalent mutual agreement
between the nations. :.

The lower court’s conclusions are unfounded. They
rest upon the view that the treaty has foree only i and
T when one party desives to acknowledge or invoke it This

is a weak unilateral rveed fTor a Lilderal compact. 1t

destroys all treaty purpose. The terms of the treaty do
not aulhorize any such unilateral authority to invoke or
hypass—{o recognize or repudiate—at will.

P The exclusive nature of the treaty oblization flows in

Gl part from the faet the treaty alone ereates national power

to maintain proceedings hased upon extraterritorial action.

\ From Rauscher to Cook, and Trom (ool to the present

‘.:-"i’i,:_;‘ Lo day, the federal decisions recownize with o sweeping
peeo

unanimity that proceedings again=t alleced fuzitives lo-
cated in other treaty  nations can only derive hiasie
jurisdictional  validity through treaty sanction “or  the
mutual accord of nations.

Thus, Chiel Justice Tlaghes wrote in. Valewline v,
L United Stalgs, 209 [ RO WS IR

S0 aPhergquestion is not one of policy, but of legal
T authority, 2t Proceedings * 0 T must be authorized
hy law, There is o dizeretion = * unless that
diseretion is granted by law. * 7

< .-

[l
.
-
-1

CWhatever nuay be the power of the Congress to
provide for extradition independent of treany, that

3
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power has not been mmu.sod save in our relation
to a foreign country or territory ‘occupied by or
under the control ut the Umtcd States”."’

The extradition power is uot ouh strictly controlled
by treaty. 1t must be found expressly in the treaty. It
cannot be merely implied.  Henee the Supreme Court in
Valentine stated tlmt ordumly mcthods ot constructional
inference alflord:

2 ¢4% * * at the best an extremely tenuous hasis for im-
plying a_power which in: ‘order. to exist must be
.llhmmu\ul\' granted’” (ut 1") ‘

IFor the exercise of Jm'lsdlctwn in crnninul proceedings
against individuals found in forveign territories covered by
extr ndmun tuumc\ with the Umted States,

““ te Ivu.ll authority d()n\ not exist save as it is
s wiven by acet of (onnu-\\ or by the terms of a treaty;
: it ix not enough that statute or treaty does not deny
% the power to surrender, 1t must he found that stat-
-;j' ute or treaty confers the powcr” (at 9).

And'in Im!m V. Luubenhczmcr, 290 U S.
pointed out -(at 287): R

(v e e principles of international law u'('owm'/o
no right to exteadition apart from freaty. W hile &

government may, il agrecable to its own l()llhllilltl()ll
and Laws, voluntarily exercise the power to surrender
Q tuomw from justice to the country from which

he has fled * * % the legal right to demand his extradi- |

tion and the cor relative du!y {a surrender him to the
demanding country exist only when ereated by treaty.

cos e e Py determine the nature and extent of the
right we must look to the treaty which eveated it.”

Nor can the assumption or exercise of jurisdietion, con-
trary to and without poxitive sanction of treaty, he justified

by considerations of national policy or sccurity.  As Chief -

Justice llughes wrote in Folentine (at 18):

‘(G, {he Court
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“Sllowever reerettable such a lack of anthority may

he, the remedy lies with the Congress, or with the

treaty-niaking power = * and not with the courts.””*

The lower courts have fallowed the prineiple that the

disvegard of an extradition freaty by agents ol the United

States without the consent of the other Government, con-

stitutes a treaty violation depriving the courts of total
jurisdiction to proceed.

T Collicr vi Vacearo, D1 124 17 (€0 A 4), an alleced
narcoties dealer was arrested and foreibly taken From
Canada to the United States through the activities of an
informer working with United States
without any resort to our extradition treaty with Canada.
Judge Parker held that there was no authority for such
procecdings dpmi from the existing treaty, stating (at 19):

nareoties  agents,

“A 1;(-1\011 may he carried ont of the country to

answer Tor erime ® only by the authority of the
highest exee ative oflicials and in .H(()l(ldll((- with
Areaty pm\'mmn coverning extri whition.’

To the same effect see Villareal vo Hamond, T4 o, 2d
503, 505 (.. D), involving w removal frouw Mexico to
the United States. The court held:

*

“loxtradition proceedings must ol course he
taken in conformity with Taw, and no one may be
detained under thent unless for an offense denouneed
as cerime by the law of the detpining state, el
seovered by the treaty.™

One of the most vivid expressions ol s principle is
found in £ Parle Coy, 32 Fed, 911 (DO Tex)). Dealing

* See also Jolmson v, Broiene, 205 U0 S0 309, a habeas corpis prra-
ceeding, where the ;uliiinml aiter removal from Canaedin had been
sentenced and inmprisoned in vielation of ain existing ext whition treay,

In granting the writ, the Supreme Court stated cat S 321

SWhile the excape of criminal s is, of course, to he very grealy
deprecated, it s stll most important that areaty of this natare
hetween w\Lnl-'nuu should be construed dunul.mu with
the highest -ruod faith * * *"
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with a c¢laim of impropriety in a removal from Mexico to
the United States, the court cxplained,’(qt” 917):

“This government has entered into solemn treaty
stipulations with Meyxico with reference to refugees
from justice. These stipulations are, by a declara-
tion of the ('onstitution of the United States, the
“supreme law of the land, state constitutions and laws
to the contrary notwithstanding, These stipulations
this government eannot torget, nor can it Justify
their violation, without Justly ineurring the contempt
of the civilized world; and yet we are seriously told
that Mr, Cov has waived this hinding obligation on
the part of the United States, and has conceded the
right of Mexico o expeet thu‘govormucnt of the
United States to keep its plighted faith * * »
‘_ L .‘ L . R,

“0 T Was Mr. Coy a part of ‘the treaty stipula-
tions with Mexico? L Mr. Coy able to hing |
unbind the government from-its duties and obliga-
tions towards other nations by any act that he can
perform? The statement of the proposition dis-
closes its absurdity,”? o :

Not infrequently, eriminal broceedings by the United
States against alleged fugitives located in Moxico have
conme hefore the stafe courts of Texas. The Texas courts
have retlected o singular sensitivity to the weighty juris-
dictional limitations Imposed on the Governments of the
United States and- of Mexico by the treaty of extradition,
They have recognized, as has the Supreme Court of the
United States in the Cool, Rauscher, Vulcnfém:, Lauben-
leeimer and Browne decisions, supra, that, apart from
(reaty, the contracting governments 1'undzmwnte1”y lacked
unilateral power o remove and to procecd criminally
against alleged Tugitives, Correlatively, proceedings in
dixregard or violation of the treaty are void for want of
total jurisdiction,

In Domingues v. State, 234 8. W, 79 (Ct. of Crim. Ap-
peals of Texas), the defendant wag seized in Mexico Just

B R 2 KT ~rfe b

across the Texas hordey by a company ol United Stafes
soldiers who had crossed over into Moxico iy pursuit of
a “hot trail” of handifs.* During the course of the pur-
suit, the soldiers seized  the defendant, Lrough hime 1o
Texas where he way tricd For a murder allegedly commitged
by him in Texas, and conviceled, Despite the <404 trai]”
(-irvums!unm', the conviction was sef aside, the court hold-

Cing that g Prosecution after scizuye iy, disregard of o

i contliet with a existine treaty ol extradition would )y
void for lack of Jurisdiction in (he United States and in
IS governmenta| branches an subdivisions, The court
stated (at 82-83) .

“He, having sought an asvlung iy, Mexico conld he
removed to the Unijted States only in aceord with the
treaty of extradition,
: * * -

“This treaty, Jike others, s a part of 1), SHPTene
law of the lnd, hinding Hpon conrts * ¢ g0 may
be set up as a defense to a eriminal Prosecution es-
tablished in dixvegard thepeof.” .

Then, quoting from Blaudfourd v, Ntuate, 10 Ty, App.

C627, 640 (1 of Appeals of Texas), the court cphiasized

the solewm considerations mderlying suel treaty limiga-

tions on nationsy] power (at 83) . E f_‘
CCAF the foderg) coustitition, oy treaty, inhibity
the doing of o certain thing, no lewislative o) CXOC.
tive action  j« required 1o anthoyize. the comrts to
decline 1o overrvide tlese lmitations o restrictions,
For the pilpahle g all-sufficient rensor that 10 de
S0 would he not only to violate (he public faith Lyt
to transgress he supreme law of the L. !

“n view of these principles of Fw, we hold then -
that it is (he duty of the courye ol the state to take !

. _

# Such “hot pursui” generalle js ree siized in the Jaw of natiens -
Asan exception to (he ordinary territorial Biits of nagional juris-
diction, .
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cognizance of, construe and give effect to the treaties
of the federal government mmde with other na-
liUlli.**’”. _— " .

<.

: - © ! ;
9. TuE EXECUTIVE BRANCH OF THE GOVERNMENT 11AS CON-

SISTENTLY INTERPRETED THE TREATY A8 , PROUMIBITING

UNILATERAL DEVIATION FROM ITS REQUIREMENTS,

National policy and execulive administrative practice

under treaties of extradition support the foregoing analysis
of the cases and authorities,** It has been the substantial
pattern of our policy and practice that removal of alleged
fugitives from one treaty nation to another may be ac-
complished only through treaty. Professor Moore states,
“Mo this position the Government of the United States has
adliered.” 1 Moore on FErtradition, Scetion 135, p. 167.
Irofessor Moore also quotes the following declaration of
Seerctary of State Blaine as to our policy and practice
under the treaty ol extradition with Mexico involved here
(+ Digest of International Law, Section 603, p. 330) :

“The treaty of extradition between the United States
and Mexico preseribes the forms for carrying it into

¥ See, also, Benacides v, State, 154 5. W, 2d 260 (Ct. of Crim.
Appeals of Texas), cert. den. 315 U, S. 811 & -

tRE AWe of course recognize the full right of sovereignty of
Mexico under the lands that lie south of the Rio Grande river
houndary, and fully agree * * * that not only is that sovereignty
supreme in that territory, but also that neither this state nor
nation has any right to exercise any sovereignty nor powers
below the boundary * * * From the evidence it is clear that
* %% officers of this state or country are shown to have had no
connection with such conduct |ie.. an alleged abduction and
renoval from Mexico to the United -States| * * *. [f it had
been showen that the officers of this country socre partics to the
illegal conduct of the citizens of Mexicn, a different question
might be presented.”  (Fmphasis added.)

** 'ractice under the construction of a treaty by the executive or
political department of the government is “of mmh weight”, Charlton
v, Kelly, 229 U, S. 447, 408, :

bl e
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elfeet, and does not anthorize cither party, for any

ause, (o deviate from those forms, or arbitrarily
aluluvl in the territory of one party a person charge d
with (nnnv for triul within the jurisdiction of llu-
other.”

And again Seerctary of State Frelinghuysen has declared:

e treaty between the United States and Me xico
creates an nl»li;.;uimn on fhe part ol the respeetive
covermments *und where the obligation ceases
the power falls, * * % 1t would be awreat evil that
those guilty of high evime, whether American citizens
or not. should go Illl])lllll\ll('(l but even Hml result
could not justify an usurpation ol power.”” (1 Muore
on Fotradilion, Scetion 135, pp. 166-168) *

1n his treatise on Faetradition and Literstate I.’ruz/i/iuu

CProfessor Moore further observes (Volo 1, Section 32, .

L 40):

“Sinee the government of {he U nifed States does
not grant v\lmdmnn in the abzenc of a0 treaty, i
refr nn~ lmm demanding it under the same cirean-
“stances.

And 11, N. Groowms, Intervational E l/)({r/l/l!)ll 15 Ken-
tucky L. J. .)U 33-34 (1926), writes:

e Unifed States has always deelined to swrvender
eriminals unless bound by treaty to do <07 7

* . -

Iy {he instructions from Mro Monvoe, Seeretary
of State, to our plenipotentiavies = " * the following
passage may he noted: COffenders, even conspira-
tors, cannot be pursied by one power,into the tervi-
tory of the other, nor are they to he delivercd up by
the lafter, (\«(pt in the complianee with ll(‘d(l(‘\, or

19

by favor’. ;

N

* See also, 4 Hackworth, Digest of International Laze, Seetion 306,
pp. 11-12, Section 307, p. 15, nd Section 343, . 224, stating that thas
policy has been unitormly followed. S
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Throughout its history, the United States has held that
such extraterritorial removal without treaty warraut or
the proper consent of the asylum sovereign, cannot form
the baxis for valid national prosceution. Referring to a
removal from the United States outside of treaty, Secretary
of State Fish stated (as quoted in 1 Moore on Kztradition,
Section 192, p. 286)

“rr * aviolation of the sovercignty of the United
States has been committed, and the recapture and
removal of the prisoner from the Jurisdiction of the
Lutted States to British soil was an illegal, violent,
and foreible act, which cannot Justify the \ul)wquvnt

proceedings whereby he has been, la, or may be re-
strained of his liberty,”” *

The inadequacy of the lower court’s analysis of the
extradition treaty must he contrasted to these forthright
statements on the part of the United States Department
of State, The exccutive arm of the government has con-
sistently repudiaded any concept that a treaty of extradition
permits o unilaieral disregard of its provisions. 1In the
words of the Departinent of State, neither party may for
any cause ““deviate from those forms or arbitrar ily abduct
in the ferr L__U)ly"nl one party a person charged with erime
For trial within the jurisdiction of the othier.” In the opin-
on ol the Department ol State, charged with the administra-

ce Myore, 10id.. Section 42, p. 49

“From the doctrine that the executive is not authorized to
suriender fugitives in the absence of a treaty, it follows that,
where conventional authority is conferred, it can be exercised

- only in the cases which the treaty specifies,”

See, also, Terlinden v, clnes, 184 U, S, 270

“In the United States, the general npun()n and practice have
heen that extradition should be declined in the absence (nf a con-
ventional or legislative provision. |(nm" Muoore, op. cit., and
United States v. Rauscher, supra).”

See, atzo, Hawley, The Laze and Practice of International I xtradition

(1893), pp. 2-3. and 1 Moore on LExtradition, Section 10, pp. 14-15,
Section 16, p. 21 and Section 25, pp. 31-33.
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tion of international {reaties, an arbitrary abduction by
one party to an extradition treaty, in the territory of

" another, without the consent of that party, would he a gross

violation of the governing treaty.

And yet this is preeisely what the present petition

. charges. The facts brought hefore the court on the motion
o under Seetion 2200 reveal without denial that agents and
S representatives of the United States Government, a party
“to the treaty of extradition, arbitrarily abdueted appellant
“in the terrifory of the Government of Mexico, the other

party to the freaty, for trial within the jurisdiction ol the
United States, \\llhmn. the consenty and indeed, in the face
of the opposition of the Government ol Mexico, " Under

the persuasive interpretation off the excentive branch of
—our Government, the petition elearly charges a violation of
the binding extradition treaty.”

3. Tur rnower counr’s reELiaNcE oN Ner v, Hlivois s
INAPPOSITE, 4

The lower court relies heavily upon KNer v [livoisz

C119 UL S, 436, in support ol its contention that utter dis-~

regard ol an existing extradition treaty by the United
States is nut a violation of that treaay, Ner does not =up-
port this proposition.

The removal of Ker from Lima, Peru, to the United
States, and his trial and conviction for larceny in the

%A major object of the treaty of extradition between the United

C States and Mexico s to inzure reciprocity of removal power. See
21 Moore on Lxtradition, Scetion 33, p. 41 and Scevon 71, o 820 The

Treaty dtselt “declares, inits preamble, =% % % har persons charged
with or convicted of the erimes and offenses hereinafter cnumerated,
and heing Tugitives from justice, should, under certain circumstanees,
be reciprocally delivered up # * %"

© Since the United States will not and, indeed, may not, srmn
removal to Mexico save under, and in complizanee with, the tremy

i ufw\tm(lnum lcmn\.ul fmm \lu\lm n :lmu- i ul tlu treaty viol; aes '




Hlinois state court, involved neither the violation of a -
treaty, nor the transgression of Peru’s sovercignty.

The defendant Ker only argued that his forcible ab-
duction violated due process and interfered with an as-
serted personal right of asylum in Peru. He did not urge
that the Hlinois eriminal proceedings lacked basic juris-
dictional sanetion as the result of a failure to comply wnh
any applicable treaty conditions precedent to the exercise
ol judicial power.*

The Supreme Court held that in the review of state
criminul proceedings the due process clause of the Four-
teenth Amendment could not be eonstrued to protect a
defendant in a eriminal ease against prior wrongful seizure
ax such, I said (at $40): :

“1t isx contended * * * that the proceedings in the ar-
rest in Peru, and the extradition and delivery to
the authorities of Cook County, were not *due proe-
exx of law’; and we may suppose, although it is not so
alleged, that this reference is to that clause of Arti-
¢le 14 of the amendments to the Constitution of
the Umited States which declares that no state shall
deprive any person of life, liberty or property ‘with-
out due process of law.” MThe ‘due process of law’
TNere guaranteed is complied with when the pirty
s regularly indicted by the proper grand jury in
“the state court, has a trial (u((ndmg fo the forms
and nmodes prescibed for such trials, and when, in
Sthat trial and proceedings, he is tlvplivcd of no
rights 1o which le is Ll\\lull) entitled.”

4 l he entive presentation on the part of Ner was confused.  As the

Supreme Court noted (at 439) :

“The grounds upon which the jurisdiction of this court is
invoked may he said to be three, though from the briefs and
arguments of counsel it is doubtful whether, in point of fact,
more than one is relied upon |ie., the personal right to asylum].”

See, also, I'airman, Ker v, IHlinois Rcuultd 47 Am. J. of Int'l Law
6/6 (1933)
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Clearly this holding has nwo bearing here. The present
case does not involve review ol state eriminal procecdings
and no such due process issue has heen raised.

Finally, the Supreme Court rejected Ker's contention s
to his personal vight ot asylum, stating:

“There is no language in this treaty, or in any
other treaty made by this country on the subject
ol extradition ® * * which savs in terms that a party
flecing from the United States to eseape punishiment
For erime becomes therehy untltlml lu an asvhum in
the country to which he had Oed. * 1t owill not he
for a moment contended that the govermment ol
Peru could not have ordered Ker out of the country
on his arrival, or at any period ol his residence
there, I1 this could be done, what bhecomes ol his
right of asylum? :

“Nor can it be doubted that the government of
Peru could; of its own accord = * ™ have surrendered
Ker to an agent of the State ol Hlinois, and that
such surrender would have heen valid within the
dominions of Peru. * * * The right of the govern-
ment of Peru voluntartly 1o give a party in Ner's
condition an asvlnn in that country ix quite o dif-
ferent thing from the cight in him 1o demand and
=it upon security in =ueh an asvhon, The freaty
** T isintended 1o gt this right in the case ol one
who ix proved to be a eriminal flecing from justice;
so thaty on proper demand and  procecdines hiad
therein, the government of the countrey of the asvlum
<hall deliver lim up to the country where tie erime
was committed.”

Thix final holding in Aer docx not contliet with, but sup-
ports appellant’s argument. There iz no contliet heeanse ap-
pellant doex not rely upon any theory ol personal rivli

* As o the chumed impropricty in the rendigon of Ker from Cali-
fornia to Minois, the Supreme Court found nones \gain it i~ apopae-
ent that this holding on the interstate rendition issue 1> of no rele-
vance here.




to asvlum,  Appellant does not assert that some personal
right to asyvhun protected him against any involuntary re-
moval from Mexico.  Rather, appellant objeets that the
United States could not exercise any power in the terri-
tory of Mexico in disregard of governing {reaty, absent
the ntual assent of the Government of Mexico.

Appellant’s contention does not conflict with the hold-
ing ol the Supreme Court in Ker that the country of asy-
Jum may expel, or assent to removal without regard to
a personal right to asylum, or that the demanding govern-
ment may proceed against the fugitive *who is proved to
be a eriminal lecing from justice * *.* on proper demand
Cand proceedings had™ in the asylum state. The issues
here presented are the limitations: nuposed by treaty on
the national power to vemove extraterritorially and to pro-
coed against the alleged fugitive.  It:is apparent that the
treaty nation is competent to deny asylunn or to agree to
removal from its territory.  In the present case, however,
there wax objection rather than assent hy Mexico to the
removal and proceedings in disregard of treaty, and to the
transeression of  Mexican sovereignty.  Mexico did not
order appellant out of the country nor did i, of its own ue-
cord, surrender appellant to the United States. Moreover,
there were no proceedings in Mexico to prove criminality
and (o remove pursuant to the requirenents of the extradi-
tion freaty. S

Ker therefore relates solely to a elaim of an absolute
“porsonal right to asyvhin,” The Ker opinion points out, In
rejecting this elaim, that there are three ways in which ¢“per-
sonal asvlum™ will vield properly to covernmental power:
(1) Iixpulsion by the asvium state, (2) azsent by the asy-
lum state to the surrender of the alleged fugitive, and (33)
treaty conformity and proceedings had within the asvium
state.  In the absence of assent by the asylum state to the
surrender, -or expulsion by the asyhun, state, only treaty
conformity will ground extraterritorial action to obtain an
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a kidnapping “without any pretense ol authority

alleged fugitive.  In the present caxe, Mexico neither as-
cented to the surrender nor expelled appellant. This peti-
tion thus squarely raises the issue of treaty violation ab-
sent in Aer.

Careful examination of the Aer opinion as well as the
record ol the case before the United States Supreme Court,®
discloses the fundamental reasons why Ker, unlike appel-
lant here, could not and did not raise the basie jurisdic-
tional issue stennning from a treaty violation,  Although
an official governmental request Tor removal had heen pre-
pared, it was not consummated, and Ker was scized i
Lima by a private individual, a Pinkerton deteetive. There
was no allegation or showing in the vecord that the [ it
States or its officers and agents inoany way paorticipated
in the abduction,  Governmmental action by state anthor
ties of Calitorniic and Hlinois in seizing and procecding
against Ker commenced only after e had been hrought

Cwithin the territory ol the United States,

The Supreme Court emphasized the fact that this was

.

from the government of the United States" (at 445y, Nee
alzo, Spear, The Law of Faelradilion, at . 1S5 e |ie,
Ker] was simply eaptured by private parties without any

L

authority of faw, and hrought into thiz country *

This eliminated from Aer the central izsue which ap-
pellant raizes hereg naunely, the aszzortion ol power by the
United States itselly in contravention of treaty and ol the
sovereignty ol the other treaty nation. The only exereise
ol power by the state governments of Calitornia and Hh-
noix in the Ner ease oceurred entirely within territorial
limits where governmmental power was fully grounded.

* See expecially, Brief for Defendant in irror, presented by Attor-
ney General Hunt of Hlinoisoa po. 19-21, excerpts irom which are

printed as an appendix to this briel.
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Iurthermore, at the time of the private seizure in and
removal from Peru, that country was under military occupa-
{ion by Chile. The Chilean military occupation foree was
the duly constituted governiug authority., Gillars v. United
States, 182 1, 2d 962, 972-973.  The military governor,
General Lyneh, at the request of the Pinkerton detective,
agreed to the seizure and removal of Ker, and actually
assigned some of his forces to seize Ker and place him
on hoard a vessel hound for the United States. - The duly
constituted governing authority, of course, is fully compe-
tent and empowered 1o agree to such expulsion or removal.

1t was, therefore, a fundamental error for the court
helow to conclude that appellant’s argument on the present
petition, ix the *same argument = * * made by Ker who
was kidnapped trom Peru by a United States emissary
despite the existence of an extradition treaty” (A. 212).

The very formulation of the issue hy-the lower court
discloxes the fallacy in its analogy. -~ In Ker, the United
States did not assert power where no power existed, since
no agent of the United States participated or acted in
the removal from Peru. Moreover, the state authorities
of California and Hlinois in no way procceded against the
defendant until he was present within their respective
terriforial jurisdictions, B

The lower court misstates the crucial clement in Ker
when it savs that the defendant ““was Kidnapped from
Peru by a United States emissarvy”’. The United States
was not at all conneeted with the kidnapping or the eriminal
proceedings against Ker, The removal was by a private
party without governmental warrant,  Thix ix xo stated
in the Supreme Court opinion, in the record of the case,
and by the writers and authorities.  That is the basic

* These detailed facts appear in the record of the case cited ahove.
See Appendix, infra. Sce also Papers Relating to the Foreign Rela-
tions of the United States for 1881, p. Y38, -
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"~ reason why Ker could not argue, and the case did not

raise, the present claim that the United States usurped
power in confravention of freaty.

Sccond, in Ker the de facto government of asyhune con-
sented 1o and participated in the removal. No issue of

o ready violation was hefore the Supreme Court, It the

seizure wis solely the work of a private party, violation
of trealy obligations on the part of the United States
could not he claimed.  And fuethermore, the conseut of
the asylum state negates any stweestion of treaty viola-
fion, even if United States agents had been involved i
the seizure. '

These errors arve compounded when the Tower eourt

continues the misuse of Aer with the Tollowing obzerva-
tions: (1) Under Ker, the sole oblization of” the demannd-
ing state is thaf, i it invokes formal extradition procecd-
ings, it will try the fugitive only for the specific evime
charged s (2) informal expulsion procedares are avitlable
to the swrrendering state, and b the cdemanding  <tate
proceeds through illegal channels. that, only creates a
political, and not a justiciable question: and  (3) since
appellant ‘s own allegations <how that Mexican police were
the “chiel actors™ in the abduetion, not even a diplomatic
demaned Tor return need be honored (AL 209-210). :

We have seen that in KNer, the Supreme Comrt explained
that in addition to expulsion or assent to vemoval on the

“part of the asvimm state, crpersonal asyvlum™ rights

properly conld he defeated it treaty extradition procecd-

Cings were had o that state. This underseores the ohligi-

tion of the demanding state to Tollow the treaty svatem
where removal aszent by the surrendering <tate is absent
After <o holding, the Supreme Cowrt noted that the United
States violated no =uch duties, norv did it transevess the
hounds of its national power, since it was not involved in
the ramoval action in Ker.

The Court contrasted United States v, Rausclier supro—
a decizion handed down the same day as Aer—where
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governmental action was involved, thus raising justiciable
federal questions of treaty rights and obligations,

Of course, the surrendering state may at any time expel.

And violation by the demanding state of another nation’s’

sovercignty in legal recovery affords the latter a diplo-
matic issue.  But the opportunity {o resort to diplomatic
procedures in no way climinates the justiciable issue caused
by a treaty violation, '

It the United States, lacking mutual consent, proceeds
against the alleged Tugitive ju disregard of treaty, it
transgresses the sovereignty of the asylum state, and

consequently proceeds without national power,  Apart from

diplomatic  ts==ues, this raises the justiciable question

whether the United States has jurisdiction to prosceute

despite the Timitations of a treaty compaet which, under
the federal constitution, is an integral part of the law of
the land, '

As the Supreme Court held in United States v, Rouscher,
supra, at 417 (eiting Foster v Neilson, 2 Pet. 203, 314
and _the Head Money Cases, 112 UL N, 580, 598-599), when
a treaty like an extradition compaet is part of the law
of the land, the judiciary resorts to the treaty to determine
vights, obligations and rules of deeision as it would to a
statute, © The distriet court’s wview of justiciability is
squarely rejected by all of the deeisions, It refleets the
formulation found in the dissenting opinion in Rauscher
(at 434-436).* .

1

* The authority cited by the district court, Preuss, KNidnapping of
Lugitives from Justice on Forcign Territory, 29 Am. |, of Int'l Law
302, 307 (1935), on this point, supports appellant’s claim that there
is a total Iack of power 1o proceed contrary to treatv.  In fact, Preuss
goes further, finding such jurisdictional void also in the case of vio-
lation of international law generally.  Referring to Dickinson's anal-
vsis, Jurisdiction [Folloicing Seisure or rrest in |iolation of Inter-
national Lage, op. cit., ’reuss states (at 3053, footnote 15):

“Professor Dickinzon has argued foreibly that there is a total
lack of national, and hence: of judicial, competence in cases of
seizure or arrest in violation of international law, * * * This
view i accepted in the present note, * * * 7
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The lower court concludes that even diplomatic remedy
would have been unavailable sinee ““Mexican police,”” the
court asserts, were the “chiel actors” in the seizure. This
is a misstatement.  Appellint’s Seetion 2255 petition
alleges that the Untted States and its agents, not the
Mexican police were the chiel” planners, participants and
actors in the abducetion. The local police of the Federal
Distriet of Mexico were used by United States authorities
and agents to help carvey out the unlawful scheme,  See,
espeeially, Paragraphs 9, 120 13, 14, 15, 16 awd 17 of
appellant’s petition of May 250 1956 (A, S1-84). More-
over, even in their Hmited funetions, the loeal police of
the Federal Distriet of Mexico could not aet as “olficinls
ol the asylum state”) sinee the laws of Mexico (Constitn-
tion, General Law of Population, and Law of Ioxtriddition
ol Mexico, as well as the Resulations of the Preventive
Police of the Federal Distriet of Mexico) clearly deny to
them any such powers or anthority in all matters involving
extradition, expulsion and deportation, See Moorve, Beporl.
o Ilwetradilion (1890), pages 1291500 ad 1 Moore ou
Fretradition, Seetious 499-503, pages: TRI-T8Y.

The activities of the loeal police in aid and under (he
diveetion of United States :llnlml‘ili‘-;{ <eivrcely could e<tab.
lish the Mexican Govermment's consfnt to the procecdings
and to the exercise of power hy the United States in the
ferritory of Mexico. Moreover, the petition alleges withont
confradiction that the Government of Maexico protested this
transgression of sovercignty (A, 86),

Unlike the facts in Aer, the petition here ehirges action
by the United States Government totally repugnant to the
treaty of extradition and without ihe consent ol the
Mexican Govermnent.  The operative facts et forth in the

.
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petition bring to light the following' violations of the
governing international compaet: - = .-

The actions of the United States’ agents in initialing,
planning and participating in the seizure of appellant with-

out the consent of the Government of- Mexico violated, in

their totality, the procedures set forth in Article VIII of
the treaty (see Statement of the Case, supra). Article VILI
sots forth in the most speeifie detail five steps which must
be taken procedurally in order to obtain possession of an
alleged fugitive in the territory of . the other signatory
power. 1t is conceded that none of these steps were here
followed. The treaty then provides that Mexican law shall
govern procedures testing the legality of the extradition
demand. These procedures, enunciated in the Mexican
statutes, are set forth in tully supra, pp. 8-10. 1t is conceded
that none of these procedures were available to appellant.
Instead of following the detailed procedures established
by this treaty, the United States, through its agents,
althongh fully aware of its obligations under the treaty,
instigated, wrranged and participated in the foreible re-
moval and prosccution of appellant without the consent
of the Mexican Government. '

This gross violation of the treaty was further coms-
pounded.  Appellant was tried and convicted by the trial
court for an offense not subject to extradition, in complete
violation of Articles 11 and 111 of the-treaty. It is con-
ceded that espionage, or conspiracy to commit espionage,
is not iucluded in the specifie offenses enumerated in
Artiele 11, supra, at p. 4. Had appellant been properly

extradited to the United States,-the trial court would have

been totally without jurvisdiction to try him for espionage
or conxpiracy to commit espionage. without formal consent
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of the Mexican government.  Cook v, United Slales, supra;
United States v, Rauscher, supra.®

It is not contested that the Mexican Government did
not consent to these violations of freaty.  More than this,
its objection to the illegal action by agents of the United
States was made known to the United States Governnient.
These detailed atlegations of faet, none of which have heen
denied by the government, present a lawless violation of the
provisions of the governing international treaty hy agents
and representatives.of the United States Govermment,

D. Cases involving international removal absent treaty
existence, or pursuant to ad hoc agreement and
consent are inapposite.

The lower court relies on a series of cases which are
wholly inapposite, including Cwiled Stales vo Derow, 75019,
Supp. 683 (D, CoNCYD) 5 Owided States v, Tusull, 8 19 Supp.
310 (. C. NL); Ee Larte Lopez, G F-Supp. 342 (D, C.
Tex.); and Uwited States v Uneerzagt, 299 Fed. 1015 (D, ¢
Wash.), aff*d 5 10, 2d 492 (C. AL Y), cert. den, 269 UL S, 566,

None ol these cases is applicable here. Were these
decisions in conllict with Cook v, United States, supra, they

* More than this Article V1T of the treaty provides specific exemp-
tion from extradition for any “political oifense” or “on account of
any act connected with such a political erinie or offepse™. T this
connection should he noted the Jower eonrt’s concession that evi-
dence as o alleged membership in the Connnist Party’ wis almitted
in the trial as proof of motivation. Tt i~ of some signihicance tha
the excimption of political offenses inextradition treatios wits orig-
mnally at the request of the United States Government,  Sce Jaetor v,
Latbenheimer, 290 UL S, 276, 209

“President Peler, in his message tramamitting the Treay of
1842 1o the Senate for consideration, referred o article 100 as
‘carciully confined 1o such offense~s as all munkind agreed o
regard as heinous wd s destructive o the seearity df life and

“property. Inthis carefyl and specific enumeration of erimes,
the object has been ta exclude @l polineal offenses, or crimimal
charges, arising from wars or intestine commotions.”  lixecu-
tive Documents, vol. 1, 184243, Doc. No, 2, p. 227
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would of course yicld to the Supreme Court ruling. But
they ave not.  In these cases the United Stales variously
had jurisdiction to proceed consistent with the Cook holding
due to the fact that there were no treaties; special lawtul
authority existed; the specific agreement or consent of the
duly constituted foreign government was obtained; or
neither the United States nor its agents had participated
Jin the unlawtul extraterritorial action.

In Lopez, the distriet court stressed the Faet that there
was no participation by agents ol the United States in the
extraterritorial action, stating (at 344):
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“I'he only person who petitioner was able to identify
as being conneeted with these transaetions was one
Hernandez, a citizen ol Mexico, and one Montorola,
a captiin in the Mexican Nvmy and o citizen of
Mexico.”

Thus, the Dwvon case rvelied upon by the lower court,
imvolved a prosceution for manslaughter and assault al-
legedly committed by a e¢rew member on board a United
States merchant vessel on the high seas.  Neither a treaty
nor the principle of territorial limits on national jurisdic-
tion applicd. The national jurisdiction of the United States
to proceed with respeet to erimes committed on its own
vessels on the high seas is settled.  As the distriet court
stated in Dicon (at 684):

The petition for the writ of habeas corpus in Gurerzagl

merely raised the objection that the United States Attor-

. ney in the State of Washington planned to veturn peti-

= tioner to the Western Distriet of New York and thus to

3 deny him an opportunity to present his caxe. 10 was solely

on this basis that the Circwit Court aflivmed the demal of
the petition, since, as it stated (at 493): &

e

“IF the petition stated any grounds for the issuanee
of the writ in the first instance, the writ had folly
accomplished its purpose at the llmv ol the heuring
in the court below.” -

B R S

P

“The alleged ervimes having been committed on
the high scas or elsewhere out of the |unndldum
of any particular state or distriet, trial is proper
in the distriet where the offender 1s found, or into
\\lnch lw is first brought * * *

* * -
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*Gillars v, United States, 182 15, 20 962 CApp. D2 Cly does not
involve w treaty violation. The defendant in Gillars, charged with
treason conmiitted i Germany, wis scized in Germany hy the Umited
States Army of Oceupation.” Unqueationably this was lawinl author-
iy affirmatively granted by statute and recognized by international

Jaw. Morcaver, thie elaim which the defendant raised relating to a
treaty of extradition hetween the United States and Germany wis
to no avail.  In the first place, the war sittation and the fact of oceu-
pation would have rendered any such treaty indperative, . Sceond, that
treaty would have operated, it at all, in procecdings invaolving persons

dition removal because the defendant had not sought asylum who fled the comtry where the alleged evime was commitied. T
. y iq e R .t the crime charged to Gillars was committed jn Germanvy, where he
in another country. The corollary of this reasoning is that . A n - L N A ,

, : iy s ; C waus found, s o the lawtul authority to seize, the court stated cat
i the case of a defendant located within the territory of i 972973 o : -
anotlier treaty nation, the necessity for exiradition arises. B

“* T T no neeessity for extradition avose, as the

defendant never sought asylumein any country.”

The only aspeet of the Diron ruling which is relevant
here supports appellant’s present position. Ior, the court
“leld that there was no necessity to proceed through extra-
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\ .. . C not he doubted that ‘our army of occupation wis authorized ‘o
of the United States.  Morcover, there was no applicable arresy oK E Y .
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E Cases involving interstate abductxon and rendition
are inapposite. "

The interstate abduetion and rendition cases cited in
the opinion below, Tn re Joloeson, 167 .8, 120, I’('[tib()m:
v. Nichols, 203 U. 8. 192, Mahon v. Justt(‘ 127 1. 8. 700,

and Frisbie v. Collins, 342 U, S, 519, lmvc 10 beuxmg upon’_'

the treaty issue in the present matter. ™ *

The lower court ignores the holding of the Supreme
Court in Lascelles v. Georgia, 148 U, S. .) :, 0406, where the
Court said: :

“To apply the rule of international or forcign extr:

dition, as announced in United States v. Rauscher
© ot tonterstate rendition, involves the conlusion
of two eszentially different t]nnus which rest upon
entirely different prineiples. - In the former, the ex-
tradition depends upon treaty contract or stipula-
tion * * *. In the matter of interstate rendition, how-
ever, there s the binding force and obligation, not
ol contract, hut of the suprewe law of the land, which

imposes no conditions or limitations upon the Juris--

diction and authority ot the btdte t() which the fugi-
tive 1s returned.”

See alzo:

2Moore on Extradition, Section 516, pp. 819-820.

The opinion helow quotes from In re Johnson, supra, to
explain that wrongful seizure is immaterial hecause “in
criminal caxes the interests of the publie override that which
i, after all, a mere privilege from arrest” (A, 211),

But in international removal where extradition treaties
exist, the poliey rationale is precisely the opposite.  In
Lascelles as well as in <uch holdings as Rawsclier and Cook,
the Supreme Court explains that the key considerations are
the right< and duties of sovereigns under high compact,
as well as the tervitorial limitations of national power,
ather than some individual privilege or immunity which
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is only derivative,  And these considerations override do-

mestie policies For protection against erime, As Chiel Jus-
tice Hughes wrote in Valewlie, supra, in holiling that even
the most vital demands of national sceurity and the appre-
hension of eviminals yield o treaty Timitations:

“However regrettable such a lack of authority may

be, the remedy Les with the Congress, or with the
treaty making power © * * and not with the courts.”

See also, the cases and materials  discussed  above in
Point 1, C.

Ior these reasons also, the emphasis put by the coun
below on Frishic v, Collins, supra, is misplaced, That case,
like Ker, held (mly that unkawtul =cizare; in itselfy affords
no due process objection to a subsequent convietion **when
one present in court is convieted of erime alter having heen
fairly apprized ol the charges against him and after o faire
trial in accordance with constitutional procedural sate-
cuards? (342 UL S at 522). Frishie, an iterstate alidue-
tion caxe, did not at all deal with the present issues ol
treaty lhmitation and extraterritorial authovity, Nthough
the defendant 1o the Frisbic ense areued that his abduetion
violated the Federal Kidnapping Net (thus attempting to
raise a Federal issue), it was elear that neither the terms
nor history and purpose of that statute covered the acts of
public Iaw enforcement officers in the apprehension of those
accused of erime,  Olwionsly, the Kiduapping et was not
intended to reculate the rendition ol fagitives. s the
Supreme Cowrt said (at H22-520

“This aet preseribes in o some detadl the severe sane-
tHons Coneress wintted it to have, Persons who have
violated 1t can he imprisoned for a term of yvears or
For life: under some civenmstanees violators can e
siven the death sentence. We think the aet cannot
fairly he construed =o as to add 10 the list of ~ane-
tions detailed o sanction harring a state from prose-
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cuting persons wronglully brought {o it by its oflicers.
I may he that Congress could add sucl a sanction,
We cannot.”

The principles involved in inferstate situations have no
relatiouship whatever to the Jurisdictjonal problems raised
by a treaty violation, ‘

Ax the Supreme Court held in Laseelles v. (eorgia,
supra, in vejecting the application of the treaty rule to an
literstate rendition (at 542 and 045-044) :

Ut the fallaey of (he argument lies in the as-
sumption that the states of the Uuion occeupy fowards
cach other, i vespeet to fugitives from justice, the
relation ol Toreign nations, in the smme sense in
which the general government stands towards inde-
pendent sovercigntios on that subject. * * * The case
ol United States v, Ranscher * * * has no application
TP hecanse it proceeded upon a * ot oty treaty
between the United States and Great Britain * » * o

Thisx appeal vaises an issue of international treaty viola-
tion.  Citation of Frishie and other inferstate cases merely
confuses two fundamentally different situations,

) POINT 11

The contention of lack of total jurisdiction of the

court raised by this petition 1s not foreclosed by prior
litigation, - . . S

i
<

The Tower court seeks to aveid the entire impaet of
appellant’s petition by arguing that the jurisdictional issue
Ix foreclosed.  Thus the court finds that the isxue here
raised was previously litigated adversely to appellant in
the motion in arrest of Judgment in“the trial court, and
in this Court on the affirmance of the judgment of convie-
tion. I
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After the verdict, on April 5, 1951, the day of sentene-
ing, appellant made a motion in arrest ol judgment
challenging the jurisdietion of the court over his person,
The lower court rests its conclusion that thix prior liti-
gation forecloses appellant from pressing his  present
contention upon the assmnption that {he essential “opera-
tive facts” were thus helore (his Cowrt on the original
appeal,

The lower court eharges that appellant is plaving witl,
labels, 1t snwgests that appellant iz merely replaccing (e
label of “personal jurisdiction” with the fahel of “national
durisdiction”. And the court <uggests that <o the “opera.
tive facts” remain the ame, it is presmptuons ol appellant
to imply that the extremely able and experienced judges of
this Court vested their prior decizion solely upon the juris.
dictional label rather than the operative Tacts (AL 207)

But we suggest that the lower court's analysis-exposes

Cits own infirmify, s rationale rosts upon the assumption

that the essential “operative facts" which apee determipative
in this petition were presented fo the {rial court dnd to
this Court in the original procecding,. This rationale
collapses, however, upon an examination ol the pefition,
The simple fact of the matter is that the exsential $aers

upon which the charge of tready violation depends were

never hefore the trial conrt nor hefore thix Court on appeal.
ppe

We have adverted to these operative facts several times

during the conrse ol this argument, However, the singular

failure of the Tower conrt to even montion these facts In
its opinion, despite it obligation under the Jaw to aceept
the facts as true in the absence of denial, requires their
restatement here, V

The exsential operative facts which expose a violation
of the binding treaty of extradition presented in this peti-
tion for the first time are: (1) The facts revealine that
the United States Government initiated, arranged, planned




66

and participated in the unlawful scizure of appellant on
Mexican territorvs and (2) the facts revealing that the
Govermment of Mexico neither deported nor expelled appel-
lant nor consented in any way to his seizure and removal.

When this Court heard the case, these facts were not
hefore it. They were not contained in the motion in arrest
of judgment.  They were not in the trial record and they
were not raised before this Court. They were not bhefore
this Court for the <imple reason that they were not known
to the defense. But more than this; the petition charges
in great detail that these facts were known to the prose-
cution and withheld from the delense, the trial court and
this Court during the pendeney of the entire proceedings.

This situation must he deemed to he true for the purpose
of this appeal, and the conelusion which flows from it is
striking.,  The operative facts upon which the present
challenge to jurisdietion is bazed were not merely absent
from the litigation helow.  They were eonsciously sup-
pressed and kept from the court by a partv to the litigation
which had these facts in its possession. The prosecution
was not content with merely suppressing these faets from
the court. On the oral argument it totally foreclosed con-
sideration of the issue hy misrepresenting the facts to
the court.*

The opinion of the court below is thus an example of
bootstrap reasoning. Having once assumed that the opera-

* Thus in respect to the key operative facts, the existence of which
would have exposed a violation of the governing treaty to the court,
the prosecution stated (1) that the appellant had been legally de-
ported by the Mexican authorities, although the prosecution then
knew that this was not the fact, (23 the posecntion represented to
the Court of Appeals that the Mexican Government had consented
to the appellant’s “expulsion”, although the prosecution then knew
that this was not the fact, and (3) the prosecution broadly inferred
that there was no participation by United Stiates agents in the seizure
of appellant, although the prosecution then knew that this was not
the fact.  Sce Appendix II m brief in companion appeal.

67

. tive facts contained in the present petition were all litigated
. before the Court of Appeals on the original appeal, the

lower court then proceeds to ereet an edilice of reaxconine
”~

“which has o surface plansibility. But this is the eentral

fallacy of the lower cour’s opinion. The original axsinp-
tion is too eaxily made.  The essential “operative faets” are
here presented for the first time.

A careful reading of the opinion of thiz Court on the
original appeal Tully confirms this analysiz, The notion
m oarrest ol judgment and the allidavit submitted i s

Ssupport could in their very nature only raise questions

relating to the court’s jurisdiction over the person ol the
defendant, 'The basie facts were not presented which could
lead the court to an examination of the want of {otal
nattonal jurisdiction eaused hy a hreach of the covornine
treaty of extradition. The Tacts averved in the motion
in arrest of judement revelved solely around an alleged

C:oviolent seizure of the defendant while vesiding in the

territory of Mexico.  No facts were hroneht Torward to

“show either (1) the initiation, planning and participation

in the abduction hy agents of the United Statex Govern-
ment, or (2) any laek of consent by the Mexiean Govern-
ment.* In the absence of suel Facts; no treaty vielation
could be shown, Tt is, of course, elementarylaw that how-
ever irregular the expulsion, the consent of the hich
contracting partiex nullities any elaim of tremy violation
(zee Point 1, C, supra). The only leaal iszue posed by
the Tacts =ubmitted to the trial court and to this Conrt
on appeal wax the question whether the personal rights
of the defendant to he immune from arbitrary scizure were
violated in sueh o manner as to negate the cowrt’s juris-
diction over his person,

* Ax aomatter of fact it wonld appear from the motion inarrest
of judgment and the argument e the Court of Nppeals thar apped-
lant and his counsel were under the dmpression that the Mexican
Government participated in and consented o the scizure,
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The forced kidnapping of appellant raised in the first . R Cit was a vmldtmn of an international treaty which ereafed
place questions involving the jurisdiction of the court over 1 a defeet “relating to jurisdiction over {he sul;|( et matier,
the person of the defendant, These questions were analo- t o mot merely of the person of fhe master.”  Henee th(-
gous to problems raised by an arrest without a warrant. Sy “government concluded and <o urged upon this Court that

Nee, Tor exanple, United States v. Coplon, 185 1. 24 629
(Co A 2)0 They called for a consideration as to whether
personal rights of the defendant to be iimunune from arbi-
trary seiznre were violated,  Such questions do not raise
the competeney of the court to hear the controversy. They
are questions which, revolving around personal rights of
the individual, may be waived by the individual. See, for .
example, Johnson v, Uniled Stales, 318 U, 8. 189 Adams
v. United States ex yel. MeCann, 317U, S, 269, They are
quextions which consequently must be timely raised.  See,
for examnple, Rule 12(h)(2) of the [federal Rules of Crimi- !

. the only issue presented by the Facts raized in {he motion
Cin arrest of Judgment was one of personal jurisdietion,

- unbike the loss of total jurisdiction resulting from a treafv
- violation. .

IR Yo NP A
PO

R . The carefal opinion of Judge Frank makes i crystal
Voclear that as far as this Court was concerned the only
question raised by the Faets then hefore the Court re tlated

to the impuct of a violation of personal richts upon juris-
~diction over the person. No issue of treaty violation was
‘before the Court, nor could it he, sinee the Court asswned

PN

Toedee Amany

A \ . ) C T from the record and the representations of the COVOrnnen
nal Procedure, - This was the type of question raised by P I ‘ 1
. L - 4 “that th(- Mexican Government had consented to the “expul-
appellant in the motion in arrest of judgment.  As Judge L
. . .. R .. B - bwn .
Frank pointed out in this” Court’s opinion, appellant’s v
contention at that stage rested upon his assertion of ““his 4 T I the fact of United States initiation of and partici-
sright to be free from unlawful molestation or assault by 3 pation in the abduction, ax well as the lack of Mexican
his own Government; and his right not to be convicted " ' overmmnental consent, luul heen presented, then g totally
[l T .
by an admizxion wrested from him by a violent act™ (at 7 different situationy legally and Tactually, would have heen
603, Tootnote 20). Thus the allidavit in support of the - hefore the Court. Only, at this point, the i=<ue of laek
2 motion in arrest of judgment complained that appellant’s of national jurisdiction generated by a treaty violation
© _kidnapping violated hix personal rights in such a manner o0 vwould have been ripe for adjudication. Dut these erucinl
as to defeat personal jurisdiction, \ppollant 50 presented s s tacts, while known to the proscention during the appenl,
< hix argument to the Court of Appeals. : Lotmwere unknown to appellant and to this Court. To upee
o . . . anow that appellant ix foreclosed From lgating this issie
Perhaps the most striking =upport for this analvsis 1 o t( III t‘ . L low | o S | i
% . . . . . 3 Saas not merely to disregard logie and coverning rules o
“eowex from the government it=elt.*  Appellant in his ]l I " lion | com] 2 Lt on 1]
- . - . | . . o Jawe s would sanction and condone conduct on the part
original hrief on appeal cited Cook v, United States, supra, e s . ) ) mohe
. R . . . Lo . . ©oogof the prosecutors ineonsistent with their oblications s
m =upport of his contention that his motion in arrest of : i F the O ) li Gl dimini=trators of et
. ~ . ofheers of the Court and nnpartial admini=trators of justico,
Judgment was timely. The govermment responded that the , leers b ‘ ]
rationale and holding in Coolk did not apply to the issues ' < Thus, the fundamental question ol want of total national
vai=ed in the motion in arrest of judgment hecanse in Cook ; A jurisdiction raised o this petition i not foreclosed hy

Ahe prior litization. In the orviginal appeal, this Court
* See Appendix I in brief in companion appeal. Lowr o held that iszues ol personal jurizdiction were waived hy

. N R
. . &




the failure to raise them prior to trml \Ve do not scek
to relitigate this issue. S

The petition now before the Court raises issues of a
fundamentally different character. Based upon operative
facts only recently discovered by appellant, although known
to the prosccution throughout the entire prior proceeding,
the petition raises For the frst time the total judicial com-
peteney of the trial court—a want of national jurisdiction
flowing from a flagrant and complete vmlatmn of a l)mdm"
international treaty of e\txa(htlon.'

This is an isxue which raises the total and complete
competeney of the court to entertain the litigation.  “The
violation of the treaty vendered the proceeding void ab
initiv.  All jurisdietional authority was lacking. A motion
directed to a judgment so rendered without jurisdiction
and thus subject to collateral attack. “may be made at any
time.” Title 28, U. 8. (', Section 2255. A defendant has
no powol' to waive such a defect. Pon v. United States,
168 I, 24 373 (C. A. 1), 1t is a fundamental purpose of
the \\'1'1t 01 habeas corpus and thus'a motion under Scction
9255 to provide Tor relief from a judgment lacking in total
jurisdiction. Johason v. Zerbst, 304 U, S, 458; Bowen
v. Johnston, 306 U. 8. 19; Smith v, United Stales, 187 K.
2d 192 (App. D. ) Lugh v. United States, 212 1. 2d 761
(C. A, 9).* The jurisdictional issue raised by this petition

* The undisputed availability of motions under Title 28, U, S. C,,
Section 2255, o attack the lack of bllh]t(t -matter jurisdiction or other
fundamental defects in the conviction and sentence, was stressed in
Swith v. United States, supra, at 197-198, as follows

“Where * * * there is lack of jursdiction or some other funda-

mental weakness in the judicial process which has resulted in a

conviction, collateral attack is at hand, now under Section 2255.”

In Pugh v. United States. supra, there was objection in a motion
under Section 2233 that petitioner had not been indicted by a grand
jurv.  Dut petitioner’s appeal on this point’ from the trial court’s
judgmcnt had been dismissed as mmmdy \c, upon the Section

.
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is of such a nature. The violation of fundamental treaty
obligations entered into by two sovereign nations «I(spri\m;l
the courts ol the United States of total and abxolute juris-
diction to proceed against appellint. “lere the nb,i(.wtiun
is more fundamental, 1tis to the jurisdiction of the United
States.” Cool v, United Stales, sapra.sThis *Tundamental”
()l)]('clmn to the jurisdietion of the trial court has never

2255 proceeding, the Court of Appeals held thar the abjection could

e raised (at 704y

“The requirement of a grand jury s sinply a0 statutory provi-
csion 2 0 Vet we think the defect i this respeet % * 4y
matter which can be raised ina Scetion 2255 procecding.”

It is, of course, clear that the doctrine of res juydicata as applied
to a court’s determination of its own jurisdiction over the suliject
matter-of a proceedmg, does not apply to the present sitdion. Sec,
for example, Nalh v, Feuerstein, 308 U 4330 I this ease, M,
Justice Black painted ont that despare the u-nr]mn voin Stoll v, Gottlih,
305 UL S, 105, 1w apply liberally the docrine af res judicata v an
original adjudication ol subject matter jurvisdigtion, hiis approach
would not apply where a conntervasling public piolics more mporiaon
than the doctrine of res judicatu comes into plav, such as the pein-
ciple underlving the writ of habeas corpus, -See alag Boskey anld
Braucher, Jurisdiction and Collateral clttack, ]
4000.

This approach is embodied in the provisions of 28 ( , _
permitting collateral attack on a claing of want of jurisdictiog in the
original sentencing court, v

40 Colambia V. R,

A mechanical application of the prine.
ciple developed in Stoll v, Goftlich, supra, would destroy thie entive
foundation of the writ of heleas corpus, and would, in (lfut Crigst
from the statute hooks, Section 2233,

The fact, as the lower court sadd, that “a court is duty houndd 1o
raise the question ol jurisdiction over subject matter oo ity own
motion” (N, 207), does not foreclose consideration of the hasic
jurisdictional issue raised by the petition. Indeed, it is anly aier
conviction and affivmance  after the conrts have, expressly or o ime-
plicdlv. upheld jurisdiction thar Seeton 2235 ardinarily comtes into
play in order to permit an attack on jurisdiction, Sectiom 2233
assumes that the trial and appellane conrts Tound proper jurisdiction,
clse there would be:nomsentence o attak colliterndly under the
statute. ' ’
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heen litigated in this proceeding. The operative facts upon
which it is based are now presented to the Court for the
first time.  Justice to appellant and a decent respeet for
the international obligations of sovereign nations, as incor-
porated in the law of our land, require that these facts be
now given their day in court. .

CONCLUSION

The opinion and order of the lower court must be
reversed. Under the principles of law which govern
Title 28, U. S. C., Section 2255, the court was required
to grant a hearing on the facts set forth in appellant’s
petition.

Respeetfully submifted,

"Doxnxer, Kivoy & DPreruix,

by Iraxx J. DoNNER,
Artnur Kivoy,
MarsiaLL PeruN.

Bensamiy Duivyrus,

Attorneys for Defendant-Appellant.

Of Counsel:

IMiank J. Doxxer,
Anrruur Kixoy,
Mansirarn Penuiy,
Bexgasiy Dureyrus,
Luis Saxcuez Poxrox.
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APPENDIX

Excerpts from Brief for Defendant in Error,
Ker v. United States, supra—quoted in 47
American Journal of International Law,

pp. 684-685

Having passed upon the Taw questions raised by this
hearing, the Court may have interest enough in the man
and the erime which these questions are put forward to
shield, to read another page concerning them, o the month
of January, 1SS3) Frederiek Mo INer, having heen Tor namy

Cvears the confidential clerk Tor Preston, Kean & Cao,

hankers ol Chicago, axked permission to o to New Orleans
For a rest From bis laborse When the time For his vacation
expired, the hankers instead ol reccicing thenr elerk, re-
ceived a letter from him postmarked at Chicago, in which
he generously informed them thid there were deticite in
his accounts, and the amount ol enhezzlement would be
Found 1o he ahout $21,000 of the moneys of the bhank, and
$35,000 of United States honds heloneing 1o his patrons,
The letter contained an intimation that i allewed 1o take
his journey wmmolested, the bank would be fet alone, hat
i pursued and brought baeko o run would he oarainized
and the hank ruined, and concluded with the cool reniork
that if cuceesstulin future hife, he would endeavor to relund
the money to those entitled o reeeive it Preston, Kean
& Co. were not alavmed by the threats, and inaueurated
cuelt mensures that by the next stemmer there went to
Aspinwall one of Pinkerton’s men, who Panama found
a Chicago overcoat which had heen shed and wiven {oa
porter.  Precaution had heen taken 1o cut the tailor’s e
from the neek of the coat, but the nane of Ker e one
of the lappels [sic] of the =ide pocket remained untouehied.
Learning from the porter thad the owner of the overcoat
had =ailed for Cailao, the deteetive, armed with photograph
alone, followed by the next steamer. Arriving tlierey, he
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went to Lima, and in a few days thereafter, while in a

publie square, recognized Ker sitting under the shade of
a tropical tree, regaling himself with a cigar.  An acquaint-

ance followed.  Ker could speak vench and so could the
deteetive,  Becoming interested in each other, a friendship

arose,  Together they did the eity, the theatre and the

fandango.,  Investents were diseussed; Ker had money, .
the deteetive had more, and thus dreaming and scheming,
davs passed into weeks and time wore happily away.  In - Atorney General

the meantime, at Chicago, the vietimized hankers obtained i ' State of Hlinois
the proper demand from the federal Seeretary ol State, '

which eame by the next steamer to the friend in Lima, - At

this time, a state ol things existed in Pern which rendered

the treaty hetween the United States and that govermment

inoperative. There was no Peru. The government had a

nominal existence at Arviquipeo, back in the mountains,

cighty-ive miles from Lima, but General Lyneh of the

Chilian Torces was in military oceupation of the capital.

Pinkerton's man had no passport to go through the lines

{o present our demand at the mountain camp of the

Peruvian government, but did what wax perhaps the next

hest thing, applied to General Lyneh, This ofticer, doubtless

thinking that security o eriminals was not part of his

mission in Pery, dispatehed an officer to aid the detective

in putting Ker on his way back to the United States. On

hoard the man-of-war F=sex, then in the harbor at Callao,

on her wav to China, he was conducted fo a state-room

and transported to Honolulu, where it wax expeeted to

intereept the departure of a vessel 1o San Francizeo. It

happened, however, that this vessel had sailed when the

Flesex arrived outside the harbor, and Ker enjoved the sea

hreezes on hoard his country’s man-ol-war Tor nearly a

month, when the next steamer took hine aboard for Nan

[Francizeo.  Having heen brought to Chicago, Ner, in the

conr=e of thne, was placed upon isdarial, e interposed

no denial of the charges and the theft and embezzlement,

bhut relied upon his ability to persuade the United States
to {ake him back to Peru. The Court helow was not sus-
ceplible {o these persuasions and gave him ten yvears’

tuition in Joliet to improve his notions of husiness infegrify,
With what success his appeal will meet here, remains 1o
be seen.
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Mr, Parsons_____
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e . Mr. Trotter____
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iy ' On 1/1‘+/57 SDNY MAURICE NESSON hdﬂedd

- that by agreement vith subiect's counsel, filing of

~ government®s answer to subject!s appeal of 12/5/56, has
been put over to week of 1/21/57. NESSON advised that .

-~ _he has sent proofs to printer and upon return in a few
... days, he will examine for corrections and approve for oo

e e Bureau will be kept advised. R ;
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ehecked by ‘8SA .RICHARD J., KMIECIK on PDeoember 13, 1956, N
reflected that Death Certificate aumber 21814 was issued XX

for PAUL ZIMNERING;, 300 East 57th Street, New York City,
age 47, occupattém, Physieian, :boin Am Poland, who died’ : ~
Ootober 16, 1956 at Q:SO PM at Mount Simai Hospital, - | > .’
- Nanhattan, New York, -Cause of desath yas moted as liver =
failure, lua wife'd mame was. uu%ﬁnnma, 300 East Y
S7th Street, New York City. - eral was conducted .7
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&3 7215 Cheok for employment - Baltimore 100-37158-1799
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f,4 . FD®Sg=gwey. 3-13-56) ‘ (’ . : W I ., . . :
o 3 V@ |k T —

. ) FBlI - . Nichols .——
i - . -¢ | Mr. Boardman__.
Eo S S Date: - 1/21/57 _& Mr. Belmontufe=t"
S ‘ . - 1 Mr. Mohr__—

Mr, Parsons ———
Mr. Rosen_ e

Z . . Mr. Temm .o
(Priority or'Method of Mailing) T Mr. Trotter .——

Mr. Bolloman

ek g | ™ —
- 'ron, FBI (101-2#83) N==
'sw NEW YORK (1oo-37158) o
MORTON BOBELL, was . - "7 =07 - 7
ESPIONAGE - R - ‘9-4'-" S N
:Eii:;:~il . ReBulet, 12/1%/56 advising "Daily Wbrker“ .

‘ article reflecting book of poetry entitled "You Who Love
Life" written by HELEN S8OBELL, being available at Sydmer -
Press, 30 Charleston Street, NYC "The National Guardian®

of 11/26/56 reflects book available at Sydmar Press,1

39 Charlton Street, NYC, at $1.00 per copy. .

m.nd Credit Bureau of Greater NY have no Z 620 .
record s business.

No record of firm name registered

¥~ with NY County Clerk! _yith NYC Department of T
171 Licenses. Inquiry of, gative. NY street - ~
- directory reflects no arleston Street in Manhattan. Investi-

gation at 30 Charlton Street, NYC, reflects apartment 5-D
>=. pccupled by HELEN SOBELL. Mail box at this eddress
reflects HELEN SOBELL and Sydmar Presss. Mail Carrier advised
HELEN SOBELL told him in December, 1956, she would add
name Sydmar Press to her mail box and accept mail addressed
thereto. Had no other info other than that néme of GURWITZ
is inside mail box. (GURWITZ is maiden name of HELEN SOBELL).
Superintendent of apartment house advised HELEN SOBELL 1is -
wife of prisoner in Alcatraz and resides here with her son, - '
MARK, and that her daughter, SYDKEY, is away at college. Q;\
Had no info re Sydmar Press other than noting it was posted
on mail box. Name Sydmar indicates it is combination of
first syllables of HELEN SOBELL's children®s names.
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Oﬂic‘e Me@mndum e UNITE TATliS GOVERNMENT

- T : Z, V. Boardman °‘“‘,’ :(amry 24, 1957
; ‘ . Tic: Mr. Boardman S S
' ' ' . Mr. Nichols B Vo2
YoM : A, H., Belmont Kr. Belmont L 7 voos
O Mr. Branigan F_D Wf{&(
woapcr: woprow somezz, was. ML INFOR VEEPION CONTAIN o —
- EserowAck -®  REREIN IS UNCLASSIFIED b

- = DATEY 22471 B < S —
’ On 1-23-57, Attorney General telephonica .ly advised

thc Director that Beader'’s Digest ie being pressed by several
people concerning the dbook on Sobeu and told them sometl
ago he thought he could have an analysis prepared of this book.
The Attorney General asked if he could have an analysis of the book
and stated that Alfred S/ Dashiell of Beader'’s Digest would look it
over and perhaps might Iai'er prepare an article for our epproval.
The Director advised the Attorney General Lan analysis wou.ld de
prepared which he could chow Das tell. st

There is attached a Iettcr to the Attorney General and an
analysis of the baok "Was Justice Done? The Boscnberg-SobelJ Case”
written by Malcolm P. Sharp and published in June, 1956. ZThe :
Attorney General did not specify which book he meant. No book has
been prepared on the Sobell case alone but two critical dbooks have been
written on the Rosenberg-Sobell .case. IThe other book is entitled -

"The Judgment of Jullus and Ethel Rosenberg” by John Wexley pub] ished
in May, 1955. Since Sharp's book was pubdblished in June, 195' ’ it ia
belleved to de the one to which he referred. )

. The analysis points out that Sharp purports to be writing
a legal analysis of the Rosenberg-Sobell trial dut In effect he -
restated all the arguments which were raised b’y‘ the defense on
motions for a new trial. &Sharp then assumes the defense arguments.
are correct, the Government witnesses all perjured themselves, the
Bosenbergs told the truth and, therefore, they were innocent. In
several instances Sharp admits the law is opposite to the way in which
he would like to see it and decries this fact. He iIncludes the
)statement that the Rosenbergs and Sobell were victims of anti-Semitism

and points out that even though the judge and prosecutors were Jewish
they actually were harder on memders of thelr own community. To

Jurther this claim he states the judge and prosecutors were proteges .
of the late Edward Flynn, Bronx Democralic leader who was a member /’*”7
of a faith which felt the war on communism was a holy war. Thus

Sharp ma&'anticomnism and anti-Semitism synonymous. .’

ACTION: “This 18 Now I~ excekhe T porm

There is attached for your approval a letter to the Attorney

General transmitting to him a memor analyzing this book for his
Information and to 8how to A.lf'mfb DD lell 1 e 80 desire :
/- Qrﬁ‘ “‘ -

p Fnclosuﬁ_/z\‘ i DA 3
3 ¢ A t B s
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e Attorney General (orig. & 1)

':’m o

(-;,.- .
, sozror?osxz.z,'
‘~_'xsrzouax. :

T ﬂun o cnclucd Iunutth . }hotnt“ Of )
'c Iottn- dated January B1, 1957, written By the - -
a aubjcct s wi§ 7 HNelen Sodel), and addressed ¢ -
. W . "pear rriend. ¥ Im this letter, MNrs. Sobdell argn g
%" ‘the nctpuut %0 #tgn the appeal to she President

cena

I 'x‘:‘
Cl of the Untted States mhich e enclosed, 4 motntci 3
a o/ the appeal %o the President of dhe United Stateery i:
t9 also enclosed, Mis eppeal urgn the Pruucnt m
- %0 ask She Attorney General e consent %0 a mew - TO S
=L i trigl for Morton Bodell er #o pNnt btn an ucouttgg_‘ =z,
‘ %‘:T_" pardou " couuﬁaf“n. o . e ; )
- o >= ; T o
: :%m fhe sdove ts furntc}ud to you for your s
=g g é:z e . o
= ZV R T T I AT e e
EaN . ;" ’ . . A' L o ' .' . ‘)";:.
z—v ¢ - ¢ '.; - BN » . A f'.g. - ;.\
. EDY ee - 1 l'r. ﬂntcm P, Bogers Lo
_—_‘,g ::' - Dcputy Attorucy ﬂamrcl A ‘
<::1:c: oc - 1 - dsstatant Attorucy General
.o Itllun r. Tompkins -. h
| .;"?_ : | - | : | . . i
e JPL'JdbM"' BN SARE AT
MA"'ED” NOTE. .’Ihe above-men'honed materwl w a!lao Bezag N5eR
Dl ’zfurntshed “to. Honorable Robert Cutler/ by aepara%e-cover. Y
=] f*'ﬂf'/df “he material being furnished was received s Mr,-Nith Is S
= fg&j?l—-»~~- from Irving Ferman of the American Civil Liberties R
- Tolsoo — Union, -Mr., Ferman also attached a copy 6\)’.~the wH iz
Nichols file on behaly of Sobell in the Circuit Court of Appeals
zﬂtf‘—'?z Second Circuit appealtng from the decision with District
Masoo 7> Co rHden QngvSOSell s motion for a new trigl.  This brief
pobe — e preu ousky ¥eéceiped in the Bureau and has jeen wnalyzed.
Rosen i < co0
Tenm e o k n I
"k.t“mw ;/t'r'm":"
Tele. ko hﬁﬁ F E 7 ‘i"

Gandy




Iu cccordmc vuh y 'tclc ounmttm (14
23, 19 concernt ok Sodall mc,

thcrc ;?gw.l an aenalysis as Mt cc e
B
J’Mrp wﬂ"iub% gé, 19% .;
Sy Tnasmuch as Mre Dashiell has not adviaed of the
1fic:z questions being raised, it is, of course, not .- -
© possible for me to comment on those guestions. &Should

Mr. Dashiell have additional questlona, I wou.ld be pleased‘
to fumiah ny coments to you. S

Enclosure (2) —eoie -_.-w L “'}' q w~
168}'3'. s?ee cover memo, Belmont to Boardman, 1 -24-573.7
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[ Bonnbcrg-sncn Case” was written
Professor of Law, University 8y Chivoge, eénd wss pudlish

‘who parttcipated tn the lotier stages o
;. Jultus and Ethel Rosenderg and Norton
@ oharter memder and president of

<_ Publscattens™ pudlished &¥ of Janua
. released dy the Commnittee #n In-Amer

| Battonal lLewyers Quild, cited $¢ &3 o communist fnnt.v-‘:**

"_ March 29, 1944, page 149.) e i . o
Edw au dook purporu ‘to bc d nvtu of ﬂu '

" ke Communist Party.,

22w BY

. DATE

~ wbth she mucd States Dutrtc:}t cm-t uMch »as dentcd.

%o the Rosendergs statsd, "I

cc - Bo§r¢b~“
. el 4!
Nichol

Branigan
Lee

- ,y*

Junuary 85, 1957

"FAS JUSTICE DONEP -
m sowama-sc ELL CASE".

‘e bpok 'omma o T gmo,amf

y dglcels f. &crp
tn June, 1956. Sharp wgs one ¢of fhe defenye gitorneys -
the appesls by
obell, .Sharp $a
e Natfonal - Lanycn'
anizations and. -

2, 1957, end_:
cn un.um, "

U, 8, House of Bepresentcitives, page 84, regarding ﬂu:_

Suild, The "gutde %o Sudvsratve |

Special Committee on Dn-Amerfcan dctivities, Hopee et S
port 1311 or the CIO Psltﬁul Acﬂou coutm;,

L e ar

legal cspects of the Rosenberg-Sodell trigl,

ft 58 completely biased tn favor o{ the defendanis and

8 similar tn tone to other books Alghly recommended by
‘It must De remendered Sharp was -

ene of the defense atiorneys In the Rosenberg-Sodell ' :

os8s and #ireughout the book Ae advances arguments which

Hovever,

- have been presented §n cours and which Rave deen rcjcctcd
. by @11 courss conceraned.
‘S8 3he snnals of American furisprudence $n that prior ¢

his ccee S8 an outsianding ene

tAe exscution of dhe Bosendergs tn June, 1653; the case -
808 revieved stzrteen times dy the United Stotes District .

- Cours, seven appeals to the Circult Court o Appeacls

were argued, seven petitions to the United States Suprcu ‘
Court were made and two applicattons wers made o the
President of the Untted States for execudive clemency. =
Stnce the executien, Sodell has petitioned the United Btatu
Supreme Court once and Aas filed ¢ motion for ¢ aev trial .

.(.-

-x 7 "'; ot L
a" ." .o . -~

N
T On Junc 19, mss, the mﬂdnt of ac }_:_;f,’;,;‘
uttcd States tn refustng to grant ezsoutive clemency ‘

d that_the onlnyw
cosaluaun to De drawn from &
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®y48 JUSTICE DONEP
THE ROSENBERG-B80BILL as:'-

]
: : that the hnubﬂgo Aave recetived e boncftt of every
- safeguard which Amertean Jusiice cen previde, Mere is
..Ro queation ta my mind #hat dreir original trisl and - :
“-the leng ssries of sppeale coutn-u th. fullest uaourc E
of Justice cnd ¢u )nun QJ Y IASEP
et ';‘TL’Z.*'?‘\*\-
Tn order oo htur somiai you widh is
u, mrc ts set’ forth herdinaster s ducoinct numri
7 ‘af the testimony aedduced from pﬂncuﬂu v"uuyl
- -durtng thc Ronabcrg-.?obdl crul: L T
S TR hvu Orunghn intiﬂcd uat 43 lovnbcr,
- 1944, At wife, Buth @reenglass, traveled to llbuqucrquc, ~
" New Mexztco, %o wisit Rim et the dime Dgvid was restding .= - °~
.7 . there tn connection with Ais enployment st Les Alamos,
7. Buth $0ld Devid that Julius and Kthel Hosenderg Aed
( “ " requested Rer $o ssk David {f he woxld make sotentific .
thnferaation guailgble 2o the Russtans.  ULavid at ftrn
refused but later agreed to furnish evailadle date.
. In January, 1945, Dsvid arrived 4n New York City ea. :
aray furlough and furaished %o Julius Besenderg dotaua wy et
of ezperiments sn work knozn to David on the aton boub =
as well as sketches of the lens molds, &n essenttgl - -
part of the bdomd. During this furlough, errangements
wers perfected detveen the Greenglasses and the Rosendergs
S for @ contact to be mode with David Greenglass in
) Few Mexico iIn the future, 4s @ Pecognition signsl, - —. ..
Julfus Bosenderg took ithe eside of & Jelle box from au
-kttchen and cut 3¢ tnto two parts. He Aanded ene part
to the @reenglasses and said -#hat the other part sheuld :
- de gtuen to the psrson who weuld eontact the @reenglasses.
Durtng this furlough, Julius Rosenderg arranged for P
David to meet an untdcnttficd Busstan in mid-town, Nevw Yort.
The Bussian $nterrogated Oreenglass about e high c.rpzutvc
lens which was deing experimented spon at Ln 4lamos,

In June, 1545, Harry &old appaarcd et the
Greenglass residence tn Alduquerque, New Mexrico, end
tdentified himnsels by using $Ae side of o Jello bozx
which matched the portion tn Whe possession of the

PR

'_ arunglauu. on thu ncauan, mvtd gauc ﬂold vcrtou .

-

..,. ’;‘




o /K] mrm DONEP
TRE BOSENBERG-SOBELL wx"

sxetches and desoriptfve materisl concerning c:pcriunwtun

otng on at Les Alamos oa ithe lens uld. Go.ld pavo Duu

f.r ﬁc #Vorut(oa._b,.;- ..».'.»A*g’ ;:; 3 S sy
; :»-, 117 ’

% =-1b apmmr 1943 while Crnn Icu -n -g .A, 3
h In York on fnrloug‘ Ae furutmd t0 Jhlin Rosen h
wi. ygrtous material fn his ewn Aandwridisy, $ncluding akuqul #
~-"0f the atem Domd &8 known o Aim, censfgting of tpprottlatcly @
toelve pages. Julitus gave the material to Aty wifs, s
Kthel, who prepared & typswritien report from this naterial, *'.-.:.;.
After the report wae ityped, thAe Aandwritien notes a:cluﬂu
o/ the sketches wers Shen destroyed, (It should be uoud
that the sketched of the atom domd mhich were Nproduo«l
by Greenglass at the $rial were i{dentifted &t the trul
dy a former United States Army eofftcer, John A, Dygrry, a3
a8 the stetch and desoriptton ¢f #Me actual eouotructul :
G{M;h; typc of stn bend ¢r¢ppcd on Icguakt, Jcpu, in. ”

. "u' R .Ji c L "—',';‘ ¢l ﬁ. sz '/7’;1A N l,;_.’::.. L \.. JRIET RPN

Sl
. e;,,:.*

e - ..o. " L -,~-'

Ih hbmry, 1980, -fms nauc mu, Brtﬂ»
 atomio sctentist;, was arrested $n Zngland, Julius told
David thet David would have to leave the country because
Fuchds arrest would lead to the errest of Fuchds coawct.
Men Harry Gold was errested dy FBI Agents in May, 1950,
Julius gave David §1,000 and & few days later an cddtttoml
34,000 tn cash and tnstructions for Dsvid to travel to -
Nexico and from Mexico to Czechoslovakia, Julius pointed
oyt that Davtd would need a tourist card 30 go to Nexztce . 4
and @& doctor's letter staitng he wos imoculated for auupo:e. '
Jultus alse stated that Ae, hinsels, Aad to legve the :
country because he »ae a frtcud of the late Jacod Geled
a Joviet espitonage agent) and that Eltscbeth Bcutloa
Golos' courier) probably knew Julive,

Buth Greenglass corrabonud aa tuﬁun 2
gtven by her kuabcnd. : e

Harry &14 tcattftcd of ﬁc raccipt of e
part of & Jello doxr atde fron Auatolt Yekovlev, Sovies
Tice Consul tn New York ond Gold's copionage superier, - -
: in Moy, 1945, and Bts sudsequent trip to Alduquergue, L
.. New mztco, -hcn Be contccted thc Grungzuno S

— ,? )~v e e e ..,_.;1...,:._‘.. KA -
S * — . v 4 *-..—.-—‘.-“ R e e R L T e )
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T , 4 ' ‘
ot ﬁc tnnmﬂou o,r rctovlou. 6014 tuﬁfud tAa

e nsed the Jelle bu side as & noognntou otgncl u
nn as ﬂu wrdo I cons fru Miu. ,;i i

*-: _;\;

' ' 4s oorroborcﬂoa o,f Orungluu' tuﬁlny ;
ﬁat thc Rosendergs were conaidering fleeing the . '
- Jurtediction, the Oonmuno produccd ac Jonutlg
-uuunu : ;

- ;.—f"“ B m'. Cur e urmmt, lnuberg Jcnuy
. phystetan, iuﬁfted that tn May, 1850, Juliue Bonnbcrg; .

tnguirgd of the doctor nbct injcotum nn ucdcd to
- g to Ic:tu. ;.,;s- o A . T o

P Y

o
‘n o ¥y

%

PR —aa— e

" Ben Schncidcr, I photographer, tcoﬂfud tkat
on a Saturday fn May or June, 1950, Ae was vietted by
the Rosendergs and their two chAtldren and took passport
photograpis of the entire family.  Julius Rosenderg teld .
Schneider Ae aud Ats Juuy tntended to go to Irancc. '

. kotd Onnglcu. in Ats tuﬁnony, rolaud T
ﬂmt Juiuc Rosendarg told Atn that he, Bosendery, u¢ LR
deen given @ console table as a gisfé dy the Rusetens . ~~ . -~

whioch wae used by Atm for photegraphy work, As corrobomﬂu i}
Jor thte testimony, the Government preduced as 6 witness '
Rvelyn Cexy, G Negro matd vho worked part time for tie
Bonnbargo. She testifted to seeing a new iadle in the
ltving room in the Rosenderg aparimeni sometinme In 19435,
She descrided this itable acs & 80lid mahogany console tadle,’
Ethel Rosenderg told Rer that tt bad been gtven to Rer
) Mubcnd by a frtud u (] gtft. _,f__w_ e -~~-. .
s s nncbcth Banthy tuﬂftod that durug hcr, ,;_.‘__.’}",
assoctation with Jacob Goles she became sware ff Lo
Jact that Goles knew an engineer named "Julfus B SRt
that Ae ebtained informatton from “Julfus™ whe mo t&c e
leader of & comnmunist cell of engineers. “Juliue“ was -
: turned over to Golos to be developed iIn Soviet espionage
: and was to de the coniact man detween Golos and the

gronp of engineers. Golos told Bcntlcy that "Jultus”®
tved tn Xnickerbocker Yillage tn New York City. (It

® - @
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| ta $o Do Boted fhat from 1943 to the date of Juliue
‘ Rosendergls srrest, Re resided at 10 Kenrece Streed

- ~

-.6n ‘whed $o knows ea Imtckerbeoker Fillage,

aisy.)
b B T T -,‘;';-5;::,‘»‘\-’Lfm:""."';:'--""r"f. T T S Z’f‘:& a8
AT T mplteation af Neréon Bodell ta the eopionsge
‘ conspiracy was shown #Arough the testimeny of Maz Zlttoler,
‘. @& clsssmate 9f both Resendery ond Sobdell a® the Collegs -
= ‘of the City of New York, Elitoher, &A elecdrtcel V=
'* -~ sngtneer employed hy the Buress ef Ordnanmce, Deparimens
. ef the Navy, Srom to 1948, testisfied 400 Resendery
. appreached him on 8 Bumder of occasions In an atsempt -
‘ to persusde Klitcher to Jurnisk tnformaifon te Bim,
Ilitcher also teatifted that Rosenderg told Ain Norien -
dodell was working with Bim o was "in $his with me * .
-~ EFlitcher also teattfied thad In June, 1948, whtle . ..
.. pistting Sedell, the latier %01d Aim Ae Rad some "geed . =~ -
ncterial® for Besenberg, Eltiicher observed Sodell put . T
¢ 35 millineter f11n can in Bis coat pocket, Ne - i
accompanied Sobell by automodile to the lewer east sfde -
of New York mhere Sebell left Bim for adbout fifteen - .-
winutes. Men Sobell returned, ke stated he Aad seen . . . °
Rosenderg. Sobell alse said tﬂat Rosenberg teld him . -~ -
ke once spoke with Elisabeih Bentley on the itelephone
dut that she did not know who he was and there was

ew Yord L
.Y "'._ ;‘::"-:':!:‘ﬂ'.; '1‘; ot ‘_T" G

G N

nothing to worry about., Elitcher stated Ae did mot =~
cooperaie with Rosenderg or Jurntsh him eny fafermation,

L Fith respect to Sobellls s1ight te Nexfce ... - ..
after the arrest of David Greenglass, the Covernmend® -’ - -
produced etz witnesses from Mezice u‘u testifted that -~
Sobell Aad used various assumed nazes while ¢n Meztco. = .~ .
The Jovernment elso preduced ad & witneas FVilliam Dansigev .
of New York Ctity who testified Re had acted as ¢ matl . . -
drop for Sobdell whitle Sodell was tn Nexice. T

At the conclusion of the trisl and after the .
rendertng of ¢ gutlty verdiot agains? sll defendants dy
4 L the jury, Emanuel Blech, atterney jor Julius Bosenbderg, -
addressed the court a8 follevwes s seand agatn I repeat =
IR I want to extend my apprectation for the courtesies . .
extended te me dy Mr. Saypol and the membders of hteo - - .
staf/ as well g8 the memders of the FBI gnd I would =~ -
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18ke to. say to 1he Jury thet @ lawyer dees not elwaypys
win @ casey sll #dat & la:zcr expects ta & Jury te deotde .
- @ oaee e the evidence with mgture deltderation, I Jeel
- settasted bg recsen of the length o) tine thet you SMON - d

- Jor your deliderasiens, ad vell a8 the _cmuuu‘uuq-'-;.{%;z :
27 durtng the courase of your deltderctiens that you ezantmed 7
- “wery carefully #he ev dence and oame $0 & ceriain ocenclusien, ™.
... {Saypely sentioned adove, $s Irving X, Sagpol, hew il vyl
. ... Untted States Attorney and chief prosecuter ¢t fhe iﬁc_li}*;

SRR RN Oa she day ef sentencing of $ha defendants, -
RV Bloch alis stated as followss ¥ .. tn retrespect, v cEB
oll sdy that we attempted to have this case tried ss we
2. ezpect criatnal cases $o be tried fn Mhis coundryj we .
- trted Se keep omd exiraneous {ssuss; »e tried to conduct
. .. oursslves a8 lawyers, ond I know that the fourt conducted :;
- Ytsels as on Amertosn Judgey® U e (R SN Gny

s wiiT U e author $n this dook rot se
=5 antt-Senitiam accusing the trial Judge and o of #Ae
e gzonouﬁug attorneys all of whon wers Jews of deing . - ...
rd on their coumuntty to avetld erfticton, - It $s 60 - .7
interesting fact to note that during the arrest aad :
trial of the Bosenderge and Sobell and for senercl nonths
thereafter the Comnunist Rarty press vaa silent, he -
sentencing of the Bosenbergs was & emall idem in Hhe. . . .
"Datly Forker," east coast comnunist nevapape?. SR
4 Jonuary, 1952, the Jirst offtcial announcement was made -~
w .4 v ef frmattom of the National Cemmittee to Secure Justice .-
2% . in the Rosenberg Caje and in fte infticl press release )
S of January S, 1953, that Conatttes raised the accusstfon -
of anti-Senitism, Fron that date on the Commities - - S
engaged $n @ campaign of world-vide viliftecatton of S2e - - -
Judictal aystem of the United States and promounced to
the world that Bosendergsend 8odell were tnnocent victias .
of anti=-Senitism ranpant i the United Stgtes. Mmis SR
cccusation was so blatantly untrue that the Anti-Defamation
League of B'nat B'rith said dluntly fn tts bulletin
"e communists eren’t interested in the Bossnbergs ad® -
Jews. They ore Rot concerned with the welsfare of the
Jevish community, They're pelling anti-Sentttom S6r - ' .
their own partisan purpose.” On May 13, 1958, the .. . .- .
Sattonal Comnuniiy Belations Advisory Council, speaking ' - .
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oa behals of the American Jewish Comntittee, the
... Antt-Defamation League of B'nat B’rith, #he Amertoss = .
< Juntah Congress, $he Jewish Fer Feterans ¢f Whe.-s.ocp i
‘Mmited States, the Jewish laber Comnities and #h¥ .
L. gnten of Amerfican Hedrew Congregations, $gsusd Ae:®
{‘n."‘ﬂd"““w“r - ® . dtdempis are Deing ‘wade; ;

. Romeuer, by & Lomauntst-inspired greup ocglled the 7
" Fattonal Committse $0 Becure Justice in the Bosendetg

case, to inject the false tasue of anti-Senitism tnte .-
the ﬁoa&nborg case, Fe $ondexn these efforts to nislesd
the people of Wip ceuntry by mnaupporied charges thed :
the religieus snceatry eof the defendants was & facthor .
- in thts case. We denounce this frsudulent effert te
. ... econfuse and manipulate pudlic epinien Sor ulterter -
. politioal purpeses ¥ . i . Tl o “ S
DN T U e el et T g b
5T L PRy '8 AndR$Y Finebsrg, proninent re j‘
7 4 Bis book "Ine Bosenderg Case, Fact and Fietten™ ..
states on page 69 "Mat the anti-Jemttic charges were ..
tuvented and that the presecution maas accused of :
-eenducting the trial to #rvate entt-Jewish feeling In -~
the Untted States was the Big Lie at $ts werst, ™ = — 7

.
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Lucy 8, Dawtdowice in the July, 1953, tesue

-of "Commentary,” the publication of the Jewish =
tntellectucls, reported "A check of the 156 mames =~

tnpaneled.,.revesls thet fifteen nanes were obvfously =
Jewish, Of these, ten were excused by the Court foer -, .- ..~
personal reasens, four were challenged Dy the defense - .- :
... and one w38 c¢hallenged gg the goveranent,  IRere were -
prebably ether Jews on thts panel, but only these . - . ..
Ji/teen nanes were clearly Jewtsh.® Mis statenend =~ -~

set forth gbove was evoked a8 & result of claims made .
by the Conmittee thas no Jews were included tn the . =
Jury panel from which the jury in the Rosenderg case - -
vas eselected, = . - . I

LR e
ool e

" In a chapter outlining the evidence of ° - . -
Sodellls flight to Mextco, Sharp refere to this flight '~
as ¢ “femily trip.". Mis he does despite the factk . .- . -
that Sobell used aliacees in his travels in Nezico and

.. uwsed o mail drop to forward letters $o hia relatives
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ia the United States using other olicses in these
letters, 48 further spidence eof the weight given % ,
4 the Elitcher testimony, the $rial courst ta ttc chcrgo ’
e 99 She Jury stated apccijtcang.aat they were 0. - (.- -i. . . .
¥ acquss Sebell ,i‘ﬁay did 1feve tlu tuﬁuag
J{dnucaor, : Jury feund Sedell gutlty,: 4e- .
¢ Irving Xaufman atatcd ta Ais dectston lauyup 2
R Soban’n notten for & new irial {m June, 1556, " s
,., 2. "In shore, the dcfcmut (Sedell) wae clearly pnnl ‘,i
" to de an areA conspirator with the Rosenbergs fa -
thetr plan to commit esptonage against the mtac mtn
by trqfﬂcktng tn eur deepest at uury ncnu o l
crtu of the tghut uguttada. ;_;_:;;;:,g e S Th oy
e I aacehar uettou ' T4 e bnk &orp o .
quotcc tn full ¢ letter prepsred by Dr,. Earold C. Uﬂy, ,
. atomic scienttst, pudlished ¢n "Me Neo Yerk Times" -
- om January 8, 1853, tn wvhich m'cx criticized the verdis

(]

......

;. and concluded ﬂct Ae found the Bosenderg testimoay .- T 2
more deltevable that the testimony of the Greenglasses, 7.
It $8 tnteresting to note Sharp does not mentton or U

‘quete from ¢ lettier written dy Urey to the Natienal g
Counfttee to Secure Justice tn the Rosenderg Csse %o - —
bde read at a meeting of that Committee to de RAeld in

New York on April 26, 1953, In that letter, m'ey

_8tated in parts ‘

P . - .
- g 1S ¢ e e e s o g =
R -~ N e  mpare T e v g

. o (1) 'mcn hca bun Buch discuaston of the

_ tmportance e the secret datc which Greenglaes etates .
he gave to the 'Bussiane,' I delteve thie dats was .~ “.l.. .
important and that ¢t was nod pudlicly known ot the | . . .
tine $t was dteclosed and I Rave Reen agssured of the' - - .%° .~
cerrectness of thtas concluasion by canpctcut nen -ho )
were at Log 4dlanos at the tineeens s ‘ e

"~ (8) "It seens probable to ne ﬂmt & mechanfe -
such as Greenglass, ca ﬁoblc of making meial parte from
drawings, should be able to reproduce those drawings ta
rough form after g lapse of some peare. JXNo gread T
catsattﬂc knonzcdyc to nqutnd to understand the .~ ... -

< < . e
. .- . R
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prozimate “hape, srrengsmend g iteen of WE I

., 8P ‘ .
nechanicdl edJect and njnotdcrablc tnfornatien

" thte kind could have been scquired snd srensai $t8¢
‘o 4 '. Py AR . '
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© . gndrp also de tes o ohapter $¢ the fasne
of the oonsole tadlée "In March, 1953 the defenss’:
clatmed $3 Aad located the sadle in tBe aperitnend [ 14
the mother of Julfus Besendery gnd that $t w88 T B
adapted for photographye mis perticulsr point was - .
_ rateed o8 8 motton for 8 new ¢srial and was {ItlpOlcd.}f"-;f':-'-.
_of by the courts, Judge Iaufmasn B a8 opinton o8 ¥
: Juné 8, 1953, stated that the guestion of the tadle
. arese during the trial on 8 dtscusston of @i e vy R
received by Bosenberg Jrom the Rusefans and that $3 ¢ ¢
played an !aftuttuiul rt tn she triels Judge Koufmas .. . ey
alse stated agnders of wae Boseunbderg family Red el g
possession of this tadle daring Uhe trial ond were - - o
available to testify but did mot do PR

- A Stnce the ezecution of the Bosenbergs, ihe
Fationel Comnittee b0 Securs Justice in the Rosenberg
Case had changed its nane to the Fational conmnt ttae
to Secure Justice tn the 3oseubcrg-80b011 cuase,. L
has centered ite attentfon @B Morton Sodell and a8
' cenducted the 3ame type of campatgn with the ovowed = . =,
purpose of Jreeing Jobell, The metn gtiraction
presented as & speaker by ¢his Comnitiee had deom LY. nR
Mrs., Helen Sodell, wife of Norten. It 18 gnteresting - i3
to note that prior o her marriage %o Sobell, she was . ° Cad
the wife of Casey Curevits, prutuut Communist POTdY
offictal In Yashington, De c, BNrs. Sobell has been a8
fndefatigadle speaker for the Coanittee and has slso
nade her ltuing by these labors since she t8 @ patd .
worker for the Comnittees . - SR S

s © . fhere 18 attached Jor your tnforaation 8

‘ _ copy of the epinton of Judge Irvin B, Kaufman, ol
5 U rited Stated ptatrict Court, Southern District 8
= New York, written ohen he dented the motton Jor 8 -
new trtal filed by Norton Sobell I8 Juns, 1856¢ -7 :
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“;,w NN mo coruouuc of Mtcul tpiutou
cumrtnd tn ¢ statement made dy Judge Kau/mga’
‘en optnion rendered on Jonugry #; 1953, tn anyuy
tbc spplication of the lounbcrgz {or clemency, -

gc Zaufman stated o8 fellowes  "IMts Court lu ne 4
. doubt but that 1f the Rosenbergs were sver te attain &
thetr freedon they would continue in their deep-seated. B
devotion and allegtance to Joviet Bussta, a devetion o

which Ras caused hem to choose mariyrdonm cnd te keep
their 1ips sealed. The defendants, sitll de tcat
assert that they seek jutice, not urcy. e‘ y
ncl', tbcy acuc cttatud. A
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- “SANTI.DEFAMATION LEA JUE -

_ 515 MADISON AVENUE, NEV YORK 22, N.Y. PLasws 11801

-, Ot N

Mr. Louis B, Miehols .. ..l w0
Department of Justice . :
Dear Lows © . ¥ . me

I notice that in ﬁn_hat fow dln an awful

_~T;lot of "material® has come to my desk from the Morton .
\-{_SgpﬂLcmd — copies of briefs, petitions, "newspaper®

issues, eto. < R ) »

I assume that you are getting it all. But 6:
the bare chance that you are not, I wanted you to know
it is available here in our files now,

With kind regards.

(Y .
8incerely,

S Arnold Forster
Ol ~ 2483~
NO™ e DF, —
',c,-,\ A 1;’3?53 t1 1957 :

w : 8 1957
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HEREIN IS Uiiuiis It EC? o
DMEAM—B Ty

louomblc Robart cutlcr _' (o,.tg )

Specisl Assistant te fhe Prutdni ST
Brecutive Office lltldtlg B = oA
lhthtngtol, 2 6 e LR L T T

Dur Ecqgra,l ﬁtzar: Ieie ';- o '
S Depe Awet of hotice’ R TOT Tt T

;. It has lnn brough to ny stiention that -
Felen 806011, wife of Norten Sedell, convicted - - &
espionage egent, ts circulating s Iomr nqucﬂug =
the reciptieat to sign an enclesed appeal to the. . s

Y 3 Qe Prcctdtat of the United States ¥n dehals of Rer.. ...
iguden oww>  Nugband, - AS pes &re prodadly sware, Sodell wog . p
&ggff";,. - eonuictcd cloay witkh Julius and r&ui Rosenberg
e ef conspiracy te commit espfonage In 1951 aad Sodell
ez oox 38 currently serving & thirty-pear sentence ia tAg .
-~ United States Penitentiary, Alcéires, Coliferats, . ..
4w . In the appeal 3o the President, the signer srges
IS T the Prestdent to ast #he A¢tornep Deniral #o consent :
s fs';‘% - to ¢ nerw trial for Sobell eor te grant an czccuttu . -

_J el onn pardon o7 connutation of sentence,

T
w
—i

KOOY ONIOVIN-0,03Y
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Mrs. Morton Sobell 30 Charlton Street New York 14, N.Y.

January 21, 1957 '

Dear Priend.

As the wife of Morton Sobell and on behalf of his mother
too I ask that you take a few minutes of your time to look at
his case. His conviction upon the testimony of one tainted
witness and his sentence of 30 years imprisonment have caused
great concern and uneasiness, The enclosed legal briefs
contain the material which is being presented to the Second
Circuit Court of Appeals. Your reading of this material
will convince you, I am sure, of the injustice which has been
done and of the need for a new trial for my husband.

In the past few months a number of eminent Americans have
signed the enclosed appeal for a new trial or freedom for my
husband. I hope that after you have looked at the facts, you
will want to join with Elmer Davis, Dr. Linus Pauling, Dr.
Harold C. Urey, Lewls Mumford, Rabbi Uri lMiller, Rabbi Emanuel,
Rackman, Dorothy Day, Rev. John Paul Jones, John F. Finerty,
Judge Patrick H, O'Brien, and many other persons of prominence.

Recently I visited my husband in Alcatraz. It is en-
couraging to be able to tell you that these years of suffering
have not broken his spirit, that he still holds fast to his
faith in American justice. We are given strength by the
knowledge that so many believe in us and are helping us in
this ordeal.

-I know my husband to be innocent, and have confidence that
the truth will be proved. However, the years pass by. This is
the seventh year of my husband's imprisonment. Your voice
;dded to these others can save some of the years of our youth

or us.

On Washington's birthday Senator William Langer will
address a gathering in Los Angeles on behalf of my husband.
I will release at that time the names of all who are permitting
their signatures to be made public. Please help me if you
possibly can. o

.

Very sincerely yours,

ﬁ( Z ol

(Mrs. Morton Sobell)

. —r



Appeal to the President N -

President Dwight D. Eisenhower
The White House :
‘Washington, D. C.

Déar Mr, President:

. It 1s because we share your deep concern for the
spiritual health of our nation and for the principles
of justice upon which it is founded that we address
ourselves to you concerning the case of Morton Sobell,

Morton Sobell, now in his sixth year of imprisonment
and confined in Alcatraz, is seeking a new trial to
reverse his 30-year sentence on a charge of "conspiracy -
to commit espionage." Both he and his defenders maintain
that he is innocent. Moreover, the trial record shows
that the Judge in passing sentence stated: "The evidence
in the case did not point to any activity on your
(Morton Sobell's) part in connection with the atomic
" bomb project." :

We do not press upon you, Mr. President, the question
of Morton Sobell's innocence or guilt--for we ourselves
are not of one mind on that issue., Our faith in our
democratic system of justice assures us that the truth
will ultimately be established.

We believe it is vital that our nation safeguard
its security, but it is important that we do not permit
this concern to lead us astray from our traditions of
justice and humanity. In this light, we further believe
that Morton Sobell's continued imprisonment does not
serve our nation's interest or security.

Therefore, most respectfully and earnestly,  Mr.
President, we 1ook to you to exercise your executive
authority either by asking the Attorney General to
consent to a new trial for lorton Sobell or by the
granting of Executive Pardon or Commutation. We take.
the liberty of urging your personal attention to this
matter. - = :

Name___
'AddrOSS

City__ ' State

T7] My signature may be made public along with other
.~ signers of the Appeal. '

\1] I request 8}’&1; my signature not be m‘ public. I

}t\ \[_ S \\“.

S A -




A )
<blIewing persons are among those who have signed th -
.-tHe President.

Note: Affiliations are for identification only. .
Rev. David An. ews, Greensboro N. C. < -
Dr. Roland HoPainton, Yale Divinity School, New Haven, Confi:
"Rev, WilliamyBaird, Essex Community Church éhicago Ili. )
“Dr. Harold "l..-Puss, The Church for Today, ﬁ'acoma, Wash,
~Rév, Reginald Hﬂ-ﬁa'ss, Community Church, Brooklyn, N.Y.
~Helen" Marstoxﬂ-aeardsley, Los Angeles, Calif.
Dro LepyBtgelman, Los Angeles, Califl. -

4* m::d, " Rull Housei Chicago, Ill, P
“Prof, Dam-lackuell University of paj.ifornia, Berkeley, Calif. \\
‘J}

eXPodde, University of Pennsylvania, Philadelphia, Pa.
a ranch, Moorehouse College, Atlanta, Ga.

00 “Attorney, Jlos Angeles""CaJIf.‘"
JexCarlson, University of Chicago R Chicago, I11.
hn Los Angeles, Calif,. .

7085, ity Colfege “Wew York, N.Y. \

ningham, University. arnaiifomia, Berkeley, Calif, .
ommentator, Washington, D.C._

' Trank O Psychologist, Beverly Hills, Calif.
raeyi gy E&itor Catholic Worker, New York, N.Y, . :
“Rabbi” ’Julian B{’Tei’belman Temple é:.n‘ai s ,New Orleans, la. /
Aaa‘m "Fl,eld Guilford COllege’ NoCo T

" John —F-;-Finer{zy, At’corney in the Sacco-Van_zetti and Mooney-Billings(
cases, New York, N. Y. ,

Wa].de-LErank Author, Truro, Mass., R P
JJ lllq,n&i\ranke , Attorney, Los.Angelaa _Calif., : / )
“Rév. T, ;Shube rye, Synod o5 New York, Syracuse. N.Y. :— .
“Maxwe; eiamgr Literary Critic Harrison, N.Y,
: odenough, Yale ﬁniversity, New: Haven Conn.
G a1 pern, East Midwood Jewish Center, Broo N Y.

o T WIIT arxxison, Publisher and Editor Boston Chronicl oston

s ?auaff?enes, .Union Presbyterian Church of Bay I’?.idge Bk

a0y

University ef Minnesota, Minneapolis,
ﬁ!neritus, University of" Texas, Austin Texas
throp, Unitarian Church, B.rooklyn,ﬂ
orth Holywood, Calif,

ehmann, Director of Graduate Studies, Pr:l.ncehm
~Theological. Seminary,—?rineebea,ﬂ...l.

Rab'bi Eugene pman New York, N.Y¥..
" "Dr,_ Milizo; ndon, fos Angeles,-Calify -

uelffie, Prof
Iev. 3ohn Howlan

Dr. Be ))dboomer, Divinity School of the University -of Chif-

Chicago ;
naniaﬂf’ shall, Attorney, Los Angeles, Calif. ’

Rev, chj.odfatson, Broadway Methodist Church "BGlendale, Calif,
Dr. Leevliayer, New York, N.Y. _ - T

" Loyl cCabe Attorney £hiladelphia,.2a.
1 G U;xiversity Heights Presbyterian Church, ‘Ne%

2 ]
rd, “Author, Amenia N.Y, f
| hy, Menninger Foundation,_!'opeka; Kansas |
» Camp Rosier, Maine_
'Brien, Petroit, Mich.
hkis, Columbia University, New York, N.Y.
g Nobel Prize Scientist. Pasadena Calif. )

0 A 9 h M?oek "I-- 5
University of Michigan Ann Arbor, Mich,
University of North CArolina Chapel Hil1, N.C.
Rabbi David S iro, Congregation Anshe Sfard, Milwaukee Wis.
) harp, University of Chicago Law School Chicago , 111,

wk‘sm: , los -Angeles, -Calif. - ,
Judge Edwird P-fTotten, Santa Ana, Calif.
Df; Harold Coirey, Scientist and Nobel Prize Winner, Chicago, I11.
Rabbi Jacob (. A#Weinstein, KAM Temple, Ch icago, I11.
“Dr, Frank Weymouth, Los Angeles Calt{-
Prof. Francis D. /Wormuth University of Utah, Salt Lake City, Ut.ah.

()
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o Abridged copy of!ha brief submitted .
to the U,S. Court of Appeals in behalf
of Morton Sobell.

UNITED STATES COURT OF APPEALS
For the Second Circuit
October Term, 1956

No. 24299

UNITED STATES OF AMERICA, :
Plaintiff-Appellee,

against ,

MORTON SOBELL
Defendant-Appellant.

On Appeal from an Order of the United States District
Court for the Southern District of New York
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San Francisco. Californja
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. , UnAVersity of Mexico,- -
| . _Mexico _Mntim —_—
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Attornexs for Defendant-ippellant.
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STATEMENT OF THE CASE

On May 8, 1956, appellant, pursuant to Title 28,
U. S. Ci, Section 225?, moved for a hearing and, ugon the
hearing, for an order vacating and setting aside the
sentence and judgment of conviction on the grounds that
his conviction was unjustly and illegally procured in
violation of the Constitution and laws of the United -
States, in that the prosecuting authorities knowingly,
wilfully and intentionally used false and perjured
testimony and evidence, suppressed evidence which
would have aided appeliant and impeaclied the g
prosecution's case and exposed the falsity thereof,
and made false representations to the court (A. 7).*

PRIOR PROCEEDINGS

On January 31, 1951, an indictment was returned
against appellant charging in a single count that
he had conspired to transmit to the Union of Soviet
Socialist Republics "documents, writings, sketches,
notes and information relating to the national
defense of the United States", in violation of
Title 50, U. S. C., Section 3L (R. 2).

* On May 25, 1956, appellant filed a second motion
(A. 78) pursuant to Title 28, U, S. C., Section 2255
seeking to vacate and set aside the sentence and
judgment of conviction on the grounds that the
Court had no national jurisdiction and hence could
not try appellant, in that the prosecution had
gseized appellant from Mexico in violation of the
Extradition Treaty between the United States and
Mexico and without the knowledge and consent of the
Government of Mexico. The Court likewise denied this
motion and appellant is concurrently appealing the
denial of the second motion.

Note: We designate with the letter "A" references
to the current record on appeal., The
printed record of the original trial is
referred to as "R".
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Appellant was tried and convicted together with co-
defendants Julius-and Ethel Rosenberg before a judge and
Jury. On April 5, 1951, a sentence of thirty years was
imposed upon appellant tR. 30). On February 25, 1952,
this Court, Judge Frank dissenting, affirmed the
judgment of conviction. 195 F. 2d 583. Appellant's
petition for a writ of certiorari to the United States
Supreme Court was denied. 344 U.S. 838,

THE TRIAL

Only one witness, Max Elitcher, attempted to associate
appellant with the alleged conspiracy. He was an admitted
perjurer and, if believed, a co-conspirator who was testi-
f{ing with obvious intent and motive. The remainder of
the case against appellant was limited to an attempt to
establish his guilty consciousness by proving he had
fled to Mexico (A. 16).

The prosecution sought to show that appellant, acting
in accordance with a preconceived plan of the conspiracy,
fled from the United Statesto Mexico to avoid apprehen-
sion by the federal authorities. To establish that
appellant's trip to Mexico was ab initio for the
purpose of flight, it sought to prove that he would
not voluntarily return to the United States, but had
to be brought back against his will (A. 13-19). To
this end, the prosecution tendered evidence to prove
that appellant was legally deported by the Government
of Mexico (A. 11-13).

As stated by the lower court, the evidence of
deportation from Mexico was the "natural capstone"
of the flight evidence (A. 218).

The prosecution sought to prove appellant's
deportation by the Government of Mexico through two
witnesses and Government Exhibits 25 and 25-A.

In the course of his direct examination of the
witness Manuel Giner de los Rios (a neighbor of
appellant in Mexico City), Roy Cohn, the assistant

. prosecutor, asked "what date Sobell was deported
to the United States by the authorities" (R. 926).
Defense counsel objected on the ground that the
witness was not qualified to establish action by
the Mexican authorities. Mr. Cohn replied, "Of
course, your Honor, I am asking a question. I
think we have other proof coming," In reply to




.
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the Court's question, "You have other proof coming of
deportation?"? Mr. Cohn answered affirmatively (R. 926).

/

/

Shortly thereafter, Mr. Cohn tendered Government Ex-
hibit 25 ypurported-ly'a true cogy of a manifest made in
the reguiar course of business by the Laredo, Texas,
office of Immigration and Naturalization,Serviceﬁ which
contained on its face a notation that appellant had
been “"Deported from Mexico" (R. 1031). Mr. Cohn
tendered his exhibit as proof of "the circumstances
of the departure of Sobell from Mexico to the
United States" (R. 938).

_ Defensge counsel objected to the document on the ground
that an entry made by an employee of the United States
did not constitute competent proof of governmental action

. by a foreign power (R. 940). The court directed, over
: Mr. Cohn's objection, that he produce the maker of the
document.,

The following day, March 21, 1951, the prosecution
i produced James S. Huggins, immigration inspector of
? the Immigration and Maturalization Service of the
Department of Justice, who was stationed in Laredo,
Texas. Mr. Huggins' direct testimony consisted
golely of the fact that he had prepared Government
Exhibit 25-A in the regular course of his duties as
as Government employee (R. 1025) and that appellant
was brought into his office by Mexican Security
Police (R. 1030). The prosecution asked him nothing
concerning tae circumstances of appellant's removal,

but merely used his testimony to authenticate the
document, '

On voir dire and cross-examination, Huggins stated:

l. The notation "Deported from Mexico" was based on
his own information and observation (R. 1027, 1028) and
was not supplied by the persons who delivered appellant -
to Laredo, Texas (R. 1028, 1036).

-i ) 2. Appellant was delivered to him by officials from
: * Mexico acting in their "official capacity" (R. 1026).

i03§3 He had been awaiting appellant's arrival (R. 1034-
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L. He advised appellant that the manifest must be
signed because "our regulations require that any person
who is-being deported from Mexico there be a record
made * *_*" (Ro 1036)0

. The trial court charged the jury that it could con-
sider appellant's trip to Mexico and his return by the
Mexican authorities as proof of (1) guilty flight and
(2) independent proof of appellant's membership in

the Rosenberg-Greenglass conspiracy. The trial court
stated:

"x % % The prosecution says that when the con-
spiracy was uncovered * * * the defendants,
fearful of being apprehended, attempted to flee
and that their attempts to flee followed a
pattern which also indicates a preconceived
plan * % % gnd that he ‘appellant! was

apprehended only after being delivered to ‘
Ege United States Bx the Mexican authorities¥® # %,

"% % % You may consider whether such journeys
or trips show a preconceived plan as part of the
conspiracy * * %% (R, 1559-1560; emphasis
supplied).

The evidence of deportation couldonly have imported
to the jury that the Government of Mexico felt impelled
to oust appellant from its territory because he had
either entered the country illegally, or while there
had violated the laws of Mexico, or was a fugitive
from justice who had to be forcibly returned to the
United States. The very term "deportation" had a
prejudicial effect and implied a prior determination
of wrongdoing by the Government of Mexico.

On the day of sentencing, appellant submitted an
affidavit in support of a motion in arrest of
Judgment challenging the jurisdiction of the court
over his person. Appellant's affidavit alleged
that on August 16, 1950, he was seized at his
residence in Mexico City by persons claiming to
be police, on the pretext that he was wanted for
robbing a bank in Acapulco., His personal effects,

. including his "visa," were teken from him. He was

denied an opportunity to communicate with the
United States Embassy, assaulted and rendered uncon-
scious, and removed to a buildinf where he was held
from approximately 8:00 o'clock in theevening until
4:00 o*clock the next morning. At that time he and
his family were placed in cars under guard and
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transported to Nuevo Laredo. Upon approaching the Inter-
national Bridge, a Unitsd States agent entered the car,
brought appellant to Laredo, Texas, where he was directed
to sign a card and was subsequently placed in custody.

On the basis of this affidavit, apgellant's counsel
suggested that his removal might not have been law-
fully executed and requested that a hearing be held
and evidence be adduced so that the court could
determine whether or not it had personal jurisdiction
over appellant (A. 1598).

The prosecutor, Irving Saypol, argued that the
affidavit was false and should be disregarded
(Re 1598-1599):

"This very affidavit contains a falsehood in the
statement that there was exhibited amongst other
things to the Mexican authorities visas. Counsel
ought to know that his client never went into
Mexico with a visa * * % It is evident in the
fact that throughout this trial there sat in
this courtroom the wife of the defendant as to
whom the affidavit states that she was present
and we know that she was present from the time
of the arrest until the time the final act of
deportation was effected at Laredo * * *

"The Court: I think I have enough.

"Mr. Saypol: The whole affidavit portrays cer-
tainly that this defendant was not honorably es-

corted from Mexico but that literally he was
kicked out as a deportee." (Emphasis supplied.)

The trial court summarily denied without opinion
appellant's motion in arrest of judgment.

THE APPEAL FROM THE ORIGINAL JUDGMENT OF
CONVICTION

The prosecution in its brief to this Court (at pp.65-66)

grged e relevancy and meteriality of the deportation evi-
ence: :

"Thus, proof that his return was involuntary, in con-
Junction with proof of his activities in Mexico,
tended strongly to show that his trip to Mexico

was prompted by a desire ta escape prosecution.

As such it was persuasive evidence of his
consciousness of guilt."”
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The prosecution further argued that the evidence
established that appellant had been legally deported
by Mexico. It declared that there was no evidence
of illegality in appellant's removal nor unlawful
instigation or participation on the part of the
prosecution or its agents. The prosecution stated
in part:

"While kidnapping may be a criminal offense in
Mexico, summary deportation of a fugitive from
ustice is hardly tantamount to kidnapping.
Footnotey] Even if it is true, as Sobell
alleges, that he was beaten by the Mexican
police, such mistreatment would hardly in-
validate his deportation.”

% % %

"There is not a shred of evidence that any
United States agent assisted the Mexicans in -
this act. Nor is there anything in the record
to indicate that the United States Government
ggocured the Mexican Government to deport Sobell.
e most that appears is that the FBI was waiting
for Sobell in Laredo when he was delivered by
Mexico into the hands of the United States
Immigration Service. From this it may be in-
ferred that the Mexican authorities had alerted
the FBI to expect Sobell's arrival, but it by
no means follows that the Bureau was the
instigator of Sobell's ouster."

® % %

"For even if the rule were as Sobell would like it,
he would not be in a position to invoke it, since
it presupposes wrongful conduct on the part of a
federal officer, and there is not a scintilla of
evidence of any such conduct here."

This Court, in affirming the conviction, held the
evidence of deportation to be highly relevant and
material (United States v. Rosenberg, supra, at 602).
It held that Huggins' testimony and Government
Exhibit 25A were tendered for the purpose of and did
in fact establish that appellant was legally deported

. by the Government of Mexico:

nk % % The Government introduced evidence to show
that Sobell had been legally deported from Mexico
& & kW (at Pe 603)0



