Uo

mtnl of those uruma md annnuum. mopuv
| selned and abdusted pevitioner,

8¢ 8olely purnunnt %0 these Arrtnstlnnt: and t‘b-
' jeod to the direstion and sontrol ef agents of the United |
I sutu, petitioner y ?‘mdbly taken ¢o Mvo larede

i; where agents of the Uum Ssates Governmens uahwfnuy

. seiged him and brought hin across the border %o the vhitoﬂ_
i States,

Y. The United States Embassy in Nexieo City served |

a8 @ plage 6! iaterrogation lnd 48 & ¢oordination eenter in
~ eonneetion with the planning and exesution of the unlswful

seisure and abduction, sad Sook sustody ef preperty and

' aocuments seized from petitioner in Nexiso City,

8. Petitioner was not deported or expelled by the |

Government of MNexico nor were these procesdings against him ‘

in any way consented to by that governacnt. Authorities
and pepresentatives of the Govermment of Mexico made repre-
sentations of ohjection to sush proeeedinzs and to the
invasion of sovereignty of that nation. Agents of the
United States Covernment were advissd of these factsa,

_ 9. The Treaty of axtradition hetween the United
3tateca and Xexico excludes removal and proceedings 'ln 147
case of & psrson locatad in the territory of Mexico on

tha ocharge of espionage or the esonaspiraey to commit the

sane, This treaty also exoludes such removal and proceed-
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' Serritory, %0 the folloving snumerated offensess
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ings for erimes ef a politiesal nmaturs,
10, Apprehensien, removal and extradition under

" the treaty are bassd on diplomatic requests; the transmissien
" of various suthentisated and attested deouments end sharges;
' and judioclal and executive review in Mexice. Co

Be The Treaty of Extradition -
' etween ¢ 8 . ;

. ohis treaty was signed in Pebruary 28, 1899 at

! uexiso C1by, and supplemented in 1902, 1025 and 1939, 31
f; Stat, 1318, Article II of the Treaty, as suplemented,
! ltmits she eriminal jurisdiction of She soniracting parties, '

i

' in she case of alleged rﬁguind found in each other's

i Persons shall be delivered up, ascording te
’ the provisions of this sonvention, who shall have
been esharged with, or sonvicted c}, any of the
following arimes or offensess
1. Murder, comprehending the orimea known as
parrieide, assassination, poisoning and infantields,
8. ﬁ‘p.o '
8, Bigamy,. 4
4o Arson,
8y Crimes gcommitted at seag X
(s) Pirscy, as commenly known and
dorim& by the laws of nations,
(v) Destruction or loss of & vesasel,
caused intentionallys or conspi
and atteapt to bring about such de~
atruction or loss, when sommitted .
v; any persén er persons on board |
eof aald vessel on the high seas,
(e) Masiny er eonspiracy Y Swo or mere
members of the orew e other persens

A S e e — _'_._i
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. on board of & vessel on the high
seas, for the purpcse of rebelling
sgainst the authority of the eaptain
or oommander of such vessel, or by
fraud, or by violense, taking pose. -
sesalon of such vaaaei.

6. Burglary, dsfined to be the act of breaking

o and enteri into the house of another in the night

- time, with Intent to comrit a felony therein,

: 7« The act of breaking into and entering publie
offices, or the offices of banks, hanking houses,
savings banks, trust companies, or insurance eom-

- panles, with fntent to comulit theft tierein, and

T also the thefts resulting from such acts,

8, Robbery, defined to e tbe feloni-us and
forocible taking from the person of another of goods
or money, by violenoce or by putting the person in
fear,

9. FPorgery or the utterance of forged papers,
10¢ The forgery, or falsifiocation of the

. official acts of the Government or publis authority,
including courts of justice, or the utterance or
fraudulent use of any of the sanme,

. ' 1l. The fabrication of ocounterfeit money, whether
coin or paper, counterfoit titles or courons of puvlie
debt, bank notes, or other instruments of pu:lis
orodft; of counterfelt seals, stamps dies, and
marxs of State or public administratfon, and the
uttorance, circulation, or fraudulent use of any
of the abovementionsd objects.

12, The introduction of instruments for the
fabrication of counterfeit ocoin or bank notes or
other papar current as money,

13. Bmreczzlement or oriminal malversation of
publie funds committed within the jurisdietion of
either party by puvlic offioers or depositories,

14. Embezrzlement of funds of & bhank of deposit
or savings vank, or trust company ohart~red under
Federal or State laws,

16, Embezzlensnt by any person or persons hired
or salaried, to the detriment of thelr employ:rs,
when the orime is sudbject to punishment by the laws
of the nlace where it was committed.

16, Kidnapping of minors or adults, defined
to be the abduction or dsetention of a person or
persons in order to exact money from them or from
their familiea, or for any other unlawful end,

17 Mayhem and mmy other willfwul mutilation

- causing disabllity or d=ath,




1.+ w18, ¥he mallsious snd walawful destrustion e» -
attexpted destruction of railwmys, Srains, dridges, :
. vehicles, vessels, and other means of travel or of
- publie edifices ana private dwellings, when the ot
; - eommitted shall endanger human life, c I
! ®19, Obtaining by threats of injury, or by
false devices, money, valuables or other personal
troporty. and the purchase of the same with the knowledge
hat they have been so odtained, vhen sueh orimes or
effenses are punishable by 1-prlsonnnnt'or other eoTpor-
al punishment by the laws of both eountries, C ‘
L *20, Iarceny, defined $o be the theft of effects,
personal property, borses, cattle, or live stock, or
money, of the value of twenty-five dollars or more, o
‘Peceiving stolen property, of that value, kmowing lt
to be stolen,
21, Extredition shall also be granted for the
attempt to commit any of the erimes and offenses - .
avove emumerated, wvhen such attempt is punishable as
a felony by the laws of both contrasting parties,”

~ ¥he 1002, 1925 and 1930 supplements to the Treaty
" ‘added the offenses of bribdery, smugsling, and orimes

';finvolvihg narcotics and 1nJuriou. substances,

Artiocle III bars proooodings.tor'orlion or offenses
.of & political obaracter, '

Article VIII requires particular officlal arrange-
ments, presentation, suthentication and attestation of
| certain documents and evidence, and judiolal examination
land hearing, as followa; |

- "Requisitions for the surrender of fugitives
from justice, under the present sonvention, shall bde
made by the respesctive diplomatic agents of the
contracting parties, or, in the event of the abaence
of these from the country or from its seat of govern-
ment, they may be made dy superior consular officers,

®If a person whose extradition is asked for '
shall have been convicbed of a erime or offense, a
eopy of the sentence of the court in whioch he was
econvicted, authenticated under its seal, with




aAttestation of the offidial eharaster of the

by the proper exscutive authority, and of the latter
by the minister or sonsul of the respective sontract-
ing rarty, shall accompany the requisition,

"When, however, the fugitive shall have deen
merely sharged with a erime or offsnse, A similarly
authentiested and attested copy of the warrant for
his arrest in the country where the erime or offense
$s charged to have bLeen committed, and of e depo-
sitions upon which such warrant may have been
fassued, must accompany the requisition as aforesaid,

"bonovcr, in the schedule of crimes and offenses
of articie 2nd, 4% is provided that surrender shall
depend on the fact of the orime or offense eharged
being punishavtle by imprisonmert or other sorporal
punishaent asoording to the laws of both sontracte
ing parties, the party mexing the demand for extra-
dttion shall furnishy in addition to the doouments
above stipulated, an authenticated copy of the law eof
the demand ing eountry defining the ocrime or offense,
and preaoribing a penalty therefor.

"The formalities being fulfilled, the proper
exeoutive authority of the United 8tates of Ameriea,
or of the United ¥exloan Statea, as the csse may
be, shall then eause the apprehension of the
fugitive, in order that he or she may be drought ::
vefore tne proper Jjudioclal authority for examinmation.
If it should then be deoclded that, sccording to the
law and the evidence, the extradition is due pur-
suant to the terms of this convention, the fugitive

mey e glven up according to the forms of law pre-
sorived in such cases,”

See alsn, Tonvention tatween the United States of
Ameries and otisr Anerican Fepunlics, signed at 'ontsvideo,

Decemher 2¢, 193%, ',S, Treaty Serlss “o. 922,

C. The Apnlicadble laws of
Thé Coverdnsdt or #Xkeo

In connestion with the rse¢eption, review, and

determination of requests for removal to the United States

of persons oharged witn the commuission of ocrimes in the




United States, the pertinent loxiogn laws include the

Constitution of the United Statés of Mexieo, the General

Iaw of Population with Regulations, the law on Extradition

of n‘xioo; and the Regulations ef the Preventive ?olioo

of the Federal Distriet of Nexioco (Appendiges A,3,0, and D

respeatively, attached to the petition of May 1956, herein),
The law on Ex@rndition of Mexico provides that

where treaties exist, "Extradition shall take place in the

cases and form as determined by treatie¢s.” Chep ter I, |
Article l. Under Chapter I, Article 3, “The perpetrators
of those orimes whieh are grounds for extradition shall
only be extradited in accordance with this law,” Chapter
II, Article 12, requires that "Extradition shall always
procesd through diplomatic channels.” UponAroquolt for
sequestration of papers, non#y or other objests in the
posaession of the accused, "They shall be taken and
dsposited under inventory by Government agents and shall
be turned over to the state that seeks them if extradition
be granted, or shall de returned to the detained when se
free.," Chapter II, Artiocle 15,

Chapter II, Artiole 16 of the law ontxxt:uditlon
of Nexioo requires (a) proof qr the corpus doliot%.tnd c{

probable guilt in such & way that "if the erime had been

committed on its territory, his npprbhonnion anéd Jjudgment
eould have proceeded in eonformity with the laws of the




Republie, and (b) produstion of authentiocated texts of the
law defining erime and punishment, and a declaration that
the law is in effect.

The doocuments and proof are then referred fopr
Judicial bhearing to the judge of the district in whose
Jurisdietion the person 1s located (Chapter II, Article 17,),
and apprehsnsion is accomplished through order of the
distriot judge "to the local political authorities of the
district, territories or states of the Union"(Article 19).

Upon apprehension, the acoused appears bvefore
the distrioct Judge, 1s informed of t he request, charges )
and dosuments, and may present the objections, among others,
that the proceeding is eontrary to treaty requirements or
that 1t violates an individual's guarantees under the
Constitution of the Repudblis (Article 20), Then, following
proof submitted by the distriect attorney, and after stipula-
ted time limits (Articles 282 and 83), the adjudication is

made, If the request .is granted, the person 1s placed in

the custody of the Secretariat of Forelgn Relations,
(Article 24). .

The final decision as to removal is that of the
President of ¥exico: "On the basis of the Judicial proceed-
ings, the Executive of the Union shall determine whether the
extradition shall be agreed to or not, being able to separ-
ate himself from the decisions of the Judge, in any case®
(Article 25),




. . Purther !ovicv ot Iny'dootnioa |rnnt1n¢ t.lo'll ln;
ve obtained under § he ¥EiS of Ampare, pureusnt o Artisle
108, now Article 107, ef the Oonstitution of the United
| States of ¥exico (Artisles n, 28 ana 89), .

, Among the pelated proviuionn of the Cintituticn

. of the United States ef Nexico are Shese Whieh declare that

_ ®Eyery person in the United Nexican States shall enjoy She

guarantees thnf this Oonstitution grants, whieh may neither
be restricted nor suspended, exeept in the oases and under

" the sonditions herein established® (Article 1); "The mego-
f Siation of treaties fer the extradition qfvpplitiodzz
. offenders e ihlll not 6 authorised) ner lﬁn}i ooivontionq

" er treaties be made by virtus of whien guarantees and rights

" established for the 1ndivld§a1 lnd,tho oitllpﬁzﬁy this

" Constitution are altered" (Artiolo 16)3 and no arrest er

vi.'-é,
E%

detention may be sarried out without a warrent besed oh )

a written charge and searches -ﬁgt be pursuant te & warrent

\‘_5... .
. T .
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in writing and are exclusively limited to the terms of the
warrant (Article 16). .

Under the Jenersl law of Pbpuluﬁion (Appendix B),
the Secretariat of Governacion administers all immigration

and deportation matters, -

According to the regulations of ebo‘Provontivo
Police of the Federal Distriot (Appendix D), as well as under
the Generel law of Population, these police are not author-




_ ined %o ast in extredition and deportation metters; may

not"detain vithout cause wyy individusl whatever, ladking
for such detention sny legal foundation or ... waltrest,
dotain persons vithout Justification fn the ast of appre-
hension or in the priscns, no matter vhet be the offense
or orime vhich is imputed to thes" (Articlé 23); snd must
“ocnsign Lmmediately to the disposition of the Public Ministry,
of Carts of Justioce snd in generel of campetent muthori-
ties, persons vho are detained by it as resumed responsidle
for the oormission of orimes...”, and may not invede “"the
povers vhich belong to the aforementioned suthorities...”
~ (Article 88). ‘ |

POINT I

PHE UNITED STATES HAD MO SOVEREIGN

POWER TO CONVICT PETTTIONER AND THE
COURT HAD KO JURISDICTION IN THE
. PROCEEDINGS.

The seizure and abduction of petitioner by the
United States and its agents and the prosecution of orimi-
nal charges in viaolation of the Treaty of Extredition with
the Govarnmment of Mexico, without the knowledge and oonsent
of that Government, renders the conviction and sentence
void,

An existing extradition treaty fully cocatrols
the national pover to candust oriminal proosedings involving




.

.
. 2
alleged fugitives found in another treaty ocoumtry.™ Absent
treaty opliance, the power of the nation — and thus of
its judiociary —— falls gb initio. Where an extredition

treaty beocmes part of the mmicipal lav, as in the United

States, the nation itself has thus logislated the limits
of its sovereign Juwrisdiction. The treaty beoomes, thare-
fore, a restraint on.the jurisdiction of every brench of
the judicliary over the mibject-matter and proceedings re-

lating to alleged fugitives located outside the United
States.

A.

saty limitation mestricts the -
Sier of the Unlted States and the Jurls
otion o Its Sourt:

---------------------

gg__v._mzﬁav.s. m,uamm
mctmmmhmmtmmmmmnwm
all juwrisdiotion to prosecute any proceedings based on
extre~territorial sotion in viclation of a treaty o beyond
the spocific povers grented by the tresaty. In such situs-
tions, the Suprems Court held that the judiciary laoked
total power to proceed, that the objection went to juris-
diotion over the subject-matter and that it camnot be

m:ucwtmtadtomtmhtom mditicn,

myhauﬁum'gggm of":he mﬁﬁn ot refuge.




13.
Y
veived by general appearance or an snsver to the merits,
The essentisl facts of the Cook ocase vere these:
Tho United States sought to prevent the unlawful smggling
of intoxicating bevereges into the country from foreign
vessels harboring outside its territorial watters. The
United States negotiated treaties vith various nations
topemititcagmtetoboardmhmwtudeits
territorial vatérs, and to search for wmanifested liquor,
moauchtreatymmtmdintovithMtBﬁtdnh
1924 (43 stat. 1761). This treaty emabled agents of the
United States, in aid of declared anti-smuggling purposes,
wmp,mmmmmquummm
territarially. However, theso extre-territorial povers
menotgmntedintbemeotmmmp-fandsts
greater distancs fram the United States ocoast than they
could trevel in cne hour, The Mazel Tov, & British ship
vith a spoed not exceeding ten miles par hour, vas seised
by United States agents at @ point eleven and a balf
pdles fran our coast, Having found umsnifested liquor
mthemgo,themltedstamumsedspmlty@nct

*/ In 80 hol _the&umtpointedoutttntthonﬂ.nat
Aldeclarmgtgstpriw soizure is immeterial
if the person or res is ac

of the court do not here
jon is to the total want of ]

Sec Cook V. United States, supre, at pps 120-122




’M(s)mwtmmmmmatm

" oowrt yendared the price seimme, if wrongful, fmmsterisl;
(b)mmnmmmwwanmmm‘
sarved to validate and retify the prior acts of its sgents)
mﬂ(c)mmtothomu\nhedmobjwﬂ.mto '
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mdcftactd‘tho
) ,119U.
MM:&&MMMMM
axtre~tarritorial actions not in disregard or violation
of treaties, the Caxt continued, st p. 122:

*In those cases it was held that the
thssoinmesdidnototfoctthevm

o the process of the oonrt.
i3 mors findanental. Itiame
m

by an entry of an mtotlmmit-. m
mcidentuof

?nd (5 ﬁemgto‘tne mtemmtmuwt'
Such 1s the mandate of the Supreme Court, and it

has never been changed. It stands today with ommtrolling
vigor.

Nor is there any significant basis on which to
distinguish the case at bar. So campelling is the similarity




36,

wstmnmmmnimmmwmmxh
mmtmtwtwtbewlulmvolmmunggg_k_m,
to 1itarally describe, analyse, and thea to nullify the
proceedings bare. :

In Gock, the treaty vith Great Britain imited the
jurisiiction of the United States to search and seise
British vessals to spocified extre-territarisl distances

mmmmmwa;m,mm'ngm

-ummomtammmmsmd
mmmstamtommmmllywmm
wummmmmmwnm,towmm,

fran the treaty; relied, in the prosecution, o evidence
of political motives and associstions prosaribed by the




AT«

treaty; and camplotely viclated the treaty requirements
of extrediticn arrengements with duly constituted Mecican
authorities and of hearings and investigations under
Mexican law.

In Cook, the British govermment did not lend
official ad hoc consent to the treaty departure; hare,
the Govermunt of Mexico did not enter into emy pd hoo
agreement vith the Govervmment of the United States, and
indeed, the proceodings dy sgemts of the United States
were fully without the coneent and kmovledge of the
proper Mexican autharities.,

And bere, the oonclusion must be, as it vas in
Cock, that "the objection 18 ... fundamental. It is
to the jurisdiction of the United States. ... The ar-
dinary incidents of possession /Gf the petitioner/ yield
toﬂlomtemtimnlwt.* -
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. hrnor. (Y u-uu Mun u lrhoa !.n m
: _‘__g___ v. m_g. 19 '.u s (p.0. ocm.’ There & ship
;Of Plnllnniln rigiltry was seised by agontl of the United 'il
4‘lutu s & point some R70 miles off our esoasts, in viohuoa
ot e uuw tmty between nu Goveraments ot she MM ‘
4,?ltatoa and of Panama, BNeting e trunlzrolsion of Jurtsdio-
ittou. She district sours held (a% pe 986)3

*In and by /Ehe treaty7 she righs /.o,
she extra-territorial rignt to seise/ 1s 'oonfoml'
Panams eoncedss it, im eonsideration thereocf the
United States acoOpts and agrees %o it as therein
.. 1imited, abandons all slaim of rigpt exesoeding 18,
; . ond prouinol to comply wish it, HKence, as the

instant umm was far outside the n-n, 2 2
, 3 . Spass ® & &

jo defendants. coe IF prosecution contenlis eee .
pat ocourts will try those before it rosnrd).ou of
the methods employed te bring them there, fWhe
are mAny oases tononny so holding, but
t ¥ other rodorn
n discuss o8
Ve lhuuhor 119 U.8, 407 / And this Ts I mo wised
modified by Ker v. Illino¥s, 119 U.3. 436, fer in
the latter waa no vIoTatlon of treaty or other federal

- .‘ s d
. l.

lav, It seems sclear that if one lgig;;; before t
eourt 6annot be tried Lecause thereln & treat
violated o greater reason one Y before th
pourt in vieo on of a trea [kowise oannot b
gub jected to tria KQua n toth cases e re
absence of Jurlsdietion. hkmphasis supp

The decision in Cook V. Unit&d States, suprsa, Y

i reasoned analysis, rests in part ubén similar jurisdiotional
) limitations long ago recognised by She Suprems Court in
United States v. Rauscher, 119 U.8, 407, There, the treaty

of extradition between the United States and Great Britain,




;&8 bere, limited proceodings againss alleged fugitives $o -
specifisally enumerated arimes, and required prior offieial

removal arrangements as well as preliminary “"probable
. guilt® hearings in the nation of refuge. The United States
- eharged Rauschsr with qurder., Ne flid to, and was looated
in England, At the offiolal request of the Unitsd States
Government, England granted extradition for the murder
charge, a erime enumerated in the treaty, But Rauscher
was convicted in the United States of the lesser erime of
inflieting owusl and unusual punishmont, an offense not ‘
1isted in th@ treatys Although the evidensge upon which he
Was donvicted was the same as that produced before the
committing magistrate in Bngland, the Supreme Court rulsd
. that the oriminal action against Reuscher in the United
States was a%%llity, since the offense of inflieting oruel
and unusual punishmont was not ineoluded in the treaty. The
United States had no Jurisdiction, The Court held that
power in such proceedin:s rests striotly on treaty, and
acoordingly, 4t 1s only compliance with treaty that will
valldate tue powsr,

The Court explained,

"It 18 only in modern times that the nations
of the earth have imposed upon themsolves the
obligation of delivering up # o # fugitives from
Justice to the states wherc their orimes were
committed, for trial and punishment, This has besn
done generally by treaties nade by one independent

govarnmant with another, ?rior to these treaties,
and spert from them, + # % there was no well-defined




0,

obligation on one oountry to deliver up sueh fugi-
tives to anotherj and, though sueh delivery was
often made, 1% was upon the principle ef eomity,
and within the discretion of the government whose
action was invoked; and it has never been recognised
as among those obligations of one government towards
another which rest upon established principles of
international law, (at pp. 411-418)

®/Keoordingly/ It is unreasonable that the
sountry of amylum should be expected to deliver
up such person to be dealt with by the demanding
government without any limitation, implied or
otherwise, upon its prossoution ef the party.
# # & The enumeration of offenses in most of
these treaties, and espsoially in the treaty now
under consideration, s so specifie, and marked
by such & clear line in regard to t he magnitude
and importance of those offenses, that it is
impossible $0 give any other interpretation to it
than that of the exoclusion of the right of extre-
dition for any ether, (at pp. 419-420) :

see

®It is therefore very clear that this treaty
did not intend to depart & # » from the recognised
pub>lie law # » #» and that it was not intended that
this treaty should be used for any other purpose
than to secure the trial of the person extradited
for one of the offenses enumerated in the treaty,
This 1s not only apparent from the general prineiple
that the specific emumeration of certain matters
and things implies the exclusion of all others, du$
the entire face of the treaty, ineluding the pre-
sesses by which 1t s to be esarried into effeect
confirms thls view of the subjeot.® (at ppe 425-481)

The Court earefully pointed out that, to attribute
regularity and validity ¢to pr“..ding.. in ;luroprd ot; or
in oonflict with the provlilanl of sush Sreaties, -ouIA |
to vitiate tﬁo very purpose of the international agreement
and $0 Srespass on the sovereignty eof the nationsl sontraet-




81,

ing party. It stated, at p. 422

"If the proceedings under which the party is
arrested in a& sountry where he is peaceadly and
quietly living, and to the protsotion of whose
laws he 1ia entitlod, are to have no influence
in limiting the prosecution in the country where
the offense is charged to have been committed,
there 1s very little use for this particularity
in ocharging & specific offense, re uiring that
offense to be one mentioned in the treaty
as well as suffiolent svidence of the party's
guilt to put him u;on trial for it. Kor oan 1%
be 8aid that, in the exercise of such a delicate
power under a treaty so well guarded in every
particular, its provisions are odligatory alone
on the stats which makes the surrender of the
fugitive, and that that fugitive passes into the
hands of the oountry which oharges him with the
offense, free from all the positive regulrecients

. and just implications of the treaty # # #, A
moment before he 1s under the protoction of &
government which has afforded him an asylum from

. which he can only be taken under a very limited
form of procedure, and & moment after he is found
in the possession of another sovereignty # # » but
divested of all the rights which he had the moment
before, and of all the rights whioch the law governe
ing that proceeding was intended to secure,”

The Court held that it was impossible to sonceive of the

exeroise of jurisdiotion contrary to the trcaty, at p, 4284

"a » 3 as this right of transfer, the right to
demand 1t, the obligation to grant it, the proceed-
ings under which it takes place, all show that it
1s for a limited and defined purpose & # # it is
impossible to eonceive of the exercise of fjurisdige
on in such & oase

o such view of solemn ;
pubd ] great nations of the
earth can be sustained by a tridvunal ealled upon ‘
to give gudioial construction to them,” (Exphasis
supplied).

Like Cook v, United States, supra, Rauscher undere-

scores the nullity of the proceedings against petitioner,



12 % ves *supessidle ioionu&’n‘ af tho umm ot
" erimimal jurisdlction by the United States againsd uum,
~ besause of the limitations of She treaty of extredition
I with Great Britaim, thon 18 18 equally upounm e sen-
.ulvo of the valid .xoro!n of Jjurisdietion by the MM
| lutu in the eriminal proesedings against petitiener,
Indoid, 4n $h present gase the treaty vielation

., WaS even mOre somplese and shattering than im:the Rausehey

' oasej 1% was a Sotal repudiation, s full Wreach of She
high oontract between the Government of Mexiso md:th'

. Government of the United States. Net only were the offense

" and the politisal associstions and motivations oharged
. %e petitioner sxoluded by the treaty, as i Raussher,
bnt beyond the Rsussher viohtieaﬁ. the proceedings hofo
_ flouted the treaty requirements for specified effisial
srenoval arrangements iith duly constituted authorities
of tﬁa Government of lexico, and to‘r proceedings wnder
Mexican law to determine prébnblo guilt and justification
for removal, | ‘ |

See also Johnson v. Browng, 205 U.S3. 309, In
this ocase the defendant, after sonvisction in the Unit;d
States and while on bail, fled $o Canada, Extradition
vas reyuestied but- refused by Canada on t!;o ground that
the offense for vﬁich the defondant was sentenced was net

enunerated in the then existing treaty of extradition.




. Iater defendant was indicted in the United SSates en another
sharge, Govered by the treaty, and extradition was granted by
Canada, Upon his return to the United States, the Gefendant
- was not $ried for the offense for which ¢ xtradition had been
granted, but instead, he was imprisoned on typ original een-
vietion, Notwithstanding that the defendant was within she

possession of the United S8tates pursuant to proper extradi-

tion arrangeazents, his sentencing and imprisonment were
beld void beocause they were based on a non-treaty srime, in
violation of treatye The Court held, in granting a writ ef

habeas ocorpus: (at p, 321)

“While the escape of oriminals is, of course,
$0 be very greatly deprecated, it is still most
important that a treaty of 8 nature between
sovereignties should be ocnstrued in accordance
with the highest good faith « # »,"

See, ils0, Cosgrove v, Winney, 174 U.3, 64, and
United States v, ¥Wulligan, 74 F.2d 220, 2028 and 223 (C.A. R),
statings

Pesstreaties, as special compasts, are self-
imposed limitations on the rights of Government..e.s

"If the United States had asked /France 7 to
deliver up appellant for such purpdse ... anoe/
might rightly have refused. Conceding that the
orime ... 18 an extraditadle offense within the terms
of the extradition treaty ... we are not aware that
the terms of the treaty would be satisfied, ¥e 40 not
know that sufficieat evidence would be introduced to
satiasfy France tiat the appellant 1s a proper sudbject

for extracdition. Evidence which might bve sufficient
for this country might or might not be sufficient
for France.,"
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Not infrequently eriminal proseedings by the Uaited’
States sgainst al leged fugitives Jocated in Mexiso, bave
oome before the state sourts of Texas. Ths Texas eeurts
have reflected a singular sensitivisy %o tho weighty Jjuris-
dietional limitations imposed on the Governasnts of the
Unltoﬁ States and of ¥exioco by the treaty of extradition.

t

They have recognised, as has the Supreme Court of the United
States in the Cook, Rauscher and Browne deelsions, sSuprs,
that, apert from treaty, the sontracting governments funda-

mentally lacked unilateral pover to remove and to proceed
oriminally against slleged fugitives and, cerrelatively,
* tbat prosesdings in disregard or viclation of the treaty,
jarc void for vtnt‘éf Sotal jurindiotion in the eourts,
In Domingues v. Btate, 234 3.¥, 79 (Ct. of Crim,
Appeals of Tii&n, 1921), the defendant was seised in Mexico
Just across the Texas border by & company of United States
soldiers who had orossed over into dexico in pursuit of
'8 "hot trall” of btndita.‘ﬁ/ During the course of the
pursuit, the soldlers seiged the defendant, brought him te
Texas where he was tried for a murder cllogodly-oounlttod
. by him in Texas, and oonvioted. Despite the "hot trall®
ocircumstance, the sonvietion was set toido; the oourt holding

Sueh "hot pursuit®™ generally is recognised in the law

of nations as an exception $0 the ordinary terrisorial
1imits of mational jurisdietion.
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that a prosecution after seisure in disregard of, or in
oconfliet with an exiating treaty of extradition would be
void for lack of Jurisdiction in the United 3tates and in
its governmental branches and subdivisions. Relevantly,
the court stated, at pp., 82-83%
"He, having sought an asylum in Mexieco,
gouldne removed to the United States only in
socord wIth the treaty of extradltion,

LB J

"This treaty /T.e,, the Treaty of Extradition
of 1899 between the Unifed States and Hexico/, like
others, 1s a part of the supreme law of the land,
binding upon Gourts s+ » # and may be set up as a
defenss to a criminal prosecution established in
disregard thereof,” (Emphasis supplied),

Then, quoting from Blandford ve State, 10 Tex.
Apse 627, 640 (Cte Oof Appeals of Texas, 1881), the ocourt
enphtsized the solemn considerations underlying such
treaty limitations on national power, at page 83:

R1If the federal constitution, or a treaty,
inhibits the doing of & certain thing, no legla=
lative or executive action 1s required to
authorite the courts to decline to override these
limitations or restrictions, for the pslpable and
all-aufficient reason that to do #so would dbe not
only to violate the publieo falth but to transgress
the supreme law of the lands

"i1In viev of these principles of law, we hold
then that it is the duty of the courts of the state
to take cognizance of, construe and give effect




with ether nationss » & e,
_ These eases emphasise the utter lack ef :u-uu.- ‘
tion or the Wnited States and iss um- in the muoum
" agalnst petitioner. As mow established, the petitien -
slleges and the Governsent has not &ntr‘ov‘ﬂo( the fact
 snat petitioner astually was seised by ‘aga'nta of the
‘United States Government en Mexisan Serritory at Nuevo lare
' edo, and saken by these agenss across the internatiomal
j _ border %o the United Sntu@ ‘Moreover, the petition
| alleges that agents end nprounuuvn of the MM .
. ltnu oommont had planned, arranged and pcruoipttod
in the kidnapping, investigasion and hmropuon ot )
petitioner in Mexi¢o Oity; the eenfisgatien of many o
his bblonglh@; the investigation and interrogation of his
neighbors and others in Mexico Oitys and his physical
ab8uction from Mexieo 0ity So lucvo.urao.

- “.tho mun or the tmrx,vomout -lo

-

All this was in open violation of the Trealy
of Extradition between the United States and Mexioo}

See, 2180, Bonavides v, State, 184 8.'. 84 860 (Ct,
C of Crim, Appeals of Texas, 19417, cert, den. 515 U.S. 811,
o " & » & We of oourse rooognuo the full right of
e : sovereignty of Mexico over the lands that 1lie south of s he
' Rio OGrande river boundary, and fully agree # # & that not
: only is shat sovereignty supreams in that territory, dut alse
T ’ that neither this state nor nation has any right to exercise
’ " any sovereigaty nor powers below the doundary #* % #, PFrom
the evidence it is clear that #» & & efficers of this state
- or country are shown te have had no eonnestion with sueh
conduct /I.e., an alleged abdustion and removal from Mexioco

to the United 3tates/ » » o, it had been shown that the
gfficers of this ggnntg:'ero es_to o
of the citisens of ™ e different question might X

TIYTY H.-""l




.A; there were oriminal proceedings en sharges exeluded By the

L treaty; there were no required treaty arrangements with $he
duly eenstituted authorities of the Ooverament of Mexisej
and there was not even the eoclor of a ipootfio 8d hoo agree-~
ment for the totionl; vith She Jovernment of Mexico.

When the United States entered into.ltl high eompast
with the Republioc of Mexiso it voluntarily limised its own
internal domestie jurisdiction, When i3 vioclated unilater-
ally the Serms of this solemn agreement 1% lost Sotal
Jurisdietion to proceed to try this petitioner at the
original trial. This was a fundamental defesct in the
competensy of the sourt,

Be 7The Power o Remove Extrea-
Yerritorlially and to Proceed
Yhereon ErIE*EEIi Nust Be
Affirmatively and Clear]
Uranted EZTEE° Terms of iho

Treaty

In the instant proceeding, as in Cook v, United

States, supra, there was a ocomplete repudiation of the

treaty of extradition, a total usurpation of power by the
- United States Government, and a t ransgression upon the
sovereignty of the Republlic of Mexisco. The total want of
Jurisdioction in the trial court is clear,

But the effeot of treat: limitation upon national

power 1s so s0lidly founded that, even in cases short of




total disregard and violation of Sreaties, our sourts rejess
‘the assertion of fundamental subjeot-matter jurisdistional
power, Ind&od; in treaty arecas, it is not enough that the
compact does not expressly negative the asserted power or

that it leaves room for sonstitutional implication of the

powerj the grant of authority must be specific and affirmative,
t

This was held by the Supreme Court in Valentine v,
United States ex rel, Neldeoker, 299 U.8, 8. Although the
extradition treaty with France in that oase d4id not preclude
the surrendering by either government of its own oitizens,
providing only that neither was "bound™ to make surrender,
the Supreme Court found a lack of such power, absent the
'nooollnry affirmative grant of authority. The opinion of
_ the Court, by Mr. Chief Justice Hughes, observes, at pp. 7
and 9) |

"The question 1s not one of polisy, but of
legrl authority, ® # @ Proceedings # & & must
be authorized by law; There s no # » # dige~
oretion # # # unless that discretion is granted
by 1qW..e : : :

"Whatever may be the power of the Congress
to provide for extradition independent of Sreaty,
that power hes not been exercised save in owr
relation to a foreign eountry or serritory

‘oocupled by or under ¢t he control of the United
States',.”

The extradition power 1s not only strissly ecatrolled
by treaty, but it must be found expressly in the treaty, and
cannot be mersly implied. Thus the Supreme Court stated




29,

that ordinary methods of eonstructional inference afford;
"3 @ o at best an extremely tenuous basis

for implying a power which in order to exist

must be affirmsatively granted." (at p, 12)

Por the exercise of jurisdistion in eriminal proceed- .
ings involving those found {in foreign territories covered by
extradition treaties with the United States,

’ ® # # # the legal authority does not exist
save a8 it is given by act of Congress or by the

terms of a treatyj it 1s not enough that statute
or treaty doces not deny the power. It must be

found that statute or treaty confers the power.”

(at p. 9). (Emphasis luppI!oaﬁ

Nor is it a justification for the assumption or
exercise of jurisdiotion contrary to, and without positive

sanotion of treaty, that asserted considerations of national

policy or security so demand. As 4r, Chief Justioce Bughes

wrote in the Valentine case, at p. 183

"However regrettable such a lask of authority
may bs, the remedy lies with the Congress, or with
the troaty-making power 2 # & and not with the
eourts,”
Based on this estadblished congept of the roots and
limitations of the sovereign power, the Supreme Court previously

had held in Factor v. lLaubenheimer, 290 U.3, 276, 288, that

Jurisdiction to act failed desause,

®*The orime charged here is not one of those
specified in Article 10 /of the treaty/ e « ».°

For (at p,287),

" & # ¢ the principles of international law
recognire no right to extradition apart from treaty.

+
-
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u unx ubl: 1:0 su toe
own eenstitution and voluntar exereise .
She r So surrendsr & tive from justies -
sSo t omtrytm‘buhhohunodoootb 2

legal rifht to demand his extradition anmd She
: omoht duty te surrender him %d the dsmand-
ing oountry oxist onl; when ereated by Sreaty, -

% g e To dnternino She nature snd extens

._ Wnile a Wrnunt

‘Po'or tm-o ruu um, udu u-noa vy truty.
When st odds with the treaty, 1% falls) when n.ttm h
the tmty, it is upund. 'tho omfssion eannot e luppuod
by either executive or Mom oonltmuon.' _L_r_tu_;ov__t_g
ve Poyle, 107 P, snpp. 11, 30 (D.Ce Cals)e |

~ The uimo ot petitioner by agonu of the vuna
States without the approval of the Government of Mexieo
was a gross violation of the governing extradition treaty,
Acsordingly the gourts of the United States lacked juris-.
diction to proceed against petitioners But 1t is elear
that even if there vere doubt or ambiguity in this reapest,
the law is sottled that the adsense of affirmtive and
express treaty or statutory authority for the eonduct of
the United 3tates authorities renders the subsequent -

proceeding void for want of total surud{c’uon;_;-
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- IS inoiples 6f International law ‘
scognize 080 o ons on
;gg%géonggz NatTonal Power and |
| CLi0nNe

The customary law of nations fully supports the

holdings of the Supreme Court in Qook v. United States, md
the related cases discussed above, International h'ldou
not recognize the exercise of power dy United 3tates gourts
in the present ciroumstances.

The principles of international law recognise no
right to extradition and proceedings dased thereon, apart

from treaty. Soe 4 Hackworth, Digest of International law,

. Secstion 306, pp, 11 and 12, and 1

Moore on Extradition,
pe 81. Aoccordingly, unilatoral assosrtions of sxtra-terri-

torial power without treaty basis or iithout speclal bilate

eral agreement oannot ground valid jurisdistion, 1 Moore,

ivid., Seotions 183-133, pp. 281-290, _
Professor “anuel R, Oarcia - dora, in his study,

International Law and Asylum a8 a Human Right (1958), sets
forth the relevant principles of customary internstional

la¥ as follows, at pp, 135 and 138;

"# # # The law of nations expressly prohidbits
the excrcise Ly a atate of its powers within the
Jurlsdiction c? a2 sorsign states, unless such a
right Las “jon grantsd by an international convene-
tion. /In casas of_?ﬁ # » selzure of @ ¢ #
fugitives in vioclatIon of international law, the
inevitable rssult is that the proceedings held
agalnst such fugltives by the sapturing state are




mull and void ab initio and, therefore,
productive of no legal effect.”

\
L B B

"From the standpoint of international
law, when two or more states enter into an
extradition treaty stipulating the ways in
which asylum will be waived, this conventionmal
stipulation certainly acots as a limit on the
absolute exercoise of nmational jurisdiction,
This is even more so in countries where
treaties are considered as the law of she
land and thus, binding on the gourts. Hence,
to by-pass the requirements of an extreadition
treaty would amount to refusing to apply a
legislation wbiob& though originating in a

Sreaty, became a domestic act through the
dootrine of incorporation.®

Commenting that the holdings in cases like Cook
v. United 3tates, supra, are required by the prineiples of
international law, Professor H. Lauterpacht writes,

Recognition in International Law (1947), pe 4203

"# & # Aots contrary to international law
are invalid and cannot begome & sourse of legal
rights for the wrongdoer. That view applies
S0 international law one of the general principles
of law recognized by eivilized nations @ & #,
Both oases e0s, Co0Ok v, United States and
United States v. Ferrls, supra /iITustrate the

princIpYe that a wrongful act Gannot be a source
of Jurisdistional right,.”

In his penetrating nnnlylia,iJurindiotion Following

Seisure or Arrest in Violation of International law, 27 Ame

Jo of Intl, Law 831 (1933), Professor Dickinson states that
oriminal proceedings against rugit;vol removed fromx other
nations contrary to, or in disre ard of existing treaties,

are void, He stresses that this is dased mt only en cus-




tomary internstional law, but follows necessarlly from the
decisions of the United States Suprems Court in such cases

as United States v, Rauscher and Cook Vv, United States,

supra, ( at pe 234)s

"The principle that national courts, as an
arm of the national power, are incompetent to
obligate by thelr process or to subject to the
national law a thing or person seized or arrested
in violation of an international treaty has
perhaps had 1ts clearcat and most explioclit
ap;lication in » # & [Cook v. United 8taten7 ® 8 a,

To grant any validity to such violative proooodingl,
spofessor Dickinson writes, at pp. 231 and 2443

%y #» # would go far to Qefeat the purpose
and nullify the efficacy of {nternational law,
+ # & If the person or thing which is the subjeot
of sontroversy has been brought within reach (3 4
the court's proocess by & dorsach of treaty or
> {nternational law, the oourt should approve no
arbitrary or face-saving distinctions. The
court is san arm of the nation and its jurisdiotion
oan rise no higher, by virtue of process served
within the territory, than the Jurisdiction of
the nation whioh 1t represonts. If thero was
no Jjurisdiction in the nation to make the
original seizure or arrest, there should be no
juriadiotlion in the oourt to subject to the
nation's law., In terms of American precedents,
this xeans that the underlying principle of
United Statcs v. Rauscher is correct % # #
ne princlple of the Masel Tov ook Ve
Tnited States {s unimpeachable # & #.
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See, alse, Barvard Research in 2ntorn.ticnnl'i.n,:jA 
rehension Violati £ Internati 89 An. 8.‘~
Insl. lav Supplement, hli, 1938, y . :

2,

_ In the United States, this has been the distines
Stern of our policy and edministrative interpretation.
us, Moore eit., &% po 21, states that the failure

oL Jurildioaxon sush eircumstanses 1s recognised by
lav and that, "/United States 7 practies has been ia
ascordanse with iy » o o," oo, also, ¢ Hackworth,
Qpe 6it., Sections 307 mnd 340. _ T
Policy statements and administrasive interpreta- . -
tions ef ths Unigted States have 80 declared, inoluding
those relating specifieally so relations vl‘h the
Government of Nexico, PFor example, 4 Koorse, o 648%,,
:o:iion 603, pe 330, quotes Seoretary of State ne as
ollows; N : : ‘ ‘ _

- %Phe tyeaty 6f extradition detween the United
States and Nexieo prosoribes the forms for earrying
1t into effeat, and 4oes not authorisze elther
party, for any eause, to deviate from those forms,
or arbitrarily abduct in the Serritory of one

party & person eharged with erime for trial within
the jurisdiction of the other.*

Similarly, Secretary of State Pelinghuynen, referring
$0 an earlier extradition treaty bétwden the Unitoé
States and Mexieo, stated (8en. Ex. Doo. 98, 48th
Cong., 1lst Sass.)t

®The treaty between the Unjted States
and Mexico oreates an obligation on the part
of tne respective governments # # # and where the
obligation ceases the power falls., » # & I%
would be a 'great evil that those gullty of
high orime, whether American citisens or not,
should go unpunishedj but even that resuls
could not justify an usurpation of power.”

Professor Noore, 0ps eit., at p. 167, comzentsi

®To this position the government of
the United States has adhered.”




POINT IX

DECISIORS INVOLVING RXTRA-TERRITORIAL
SEIZURE IR ABSENCE OF TREATY, WITHOU?
ANY GOVIRRAENTAL ACTION, OR IY AD HOC
- ACGREEMEHT DO NOT APPE!. LIKEWISE
: : IATERSTATE ABDUCTION AND RENDITION
CASE3 HAVE NO BEARINO,

The rnniliar rule thaé 1llegal ubauoﬁion my not,’
as such, lnvalidate & sudsequent eriminal eonvistion based
on proper judiocial prooo-l,.3/ does not apply in ocases,
as here, where the attempted assertion of jurisdiction is
precluded by a vioclation of a traaty ensotment. This 1s

- 30 because in the "treaty cases™ the nation has expressly

* ~ bound 1tself to restriotions on soverelgn power, whioh'do
not exist in the adbsence of trsaty or whish (rd properly
walved or modified by spacial bilateral agrepanent detween
two treaty nations,

As ¥r., Justice Erandeis wrote for the Court in

Cook, supra, at p. 121, mechanical application of the

"illegal abduction” rule to cases in which a treaty limits
the grounds and methodas of secizure and thua the soverdign

power to act and to exercise juriadiotion "rests upon mis-

eonceptisns "

L4 See, for exarple, the cases collected in the

/

..'lnot‘tlom in 165 Ao T..Re. 947 (19‘6)0 l.‘
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Whether or not the law latd down by Cook v, United

States, supra, should apply to extra-territorial avdustions

- eontrary to ocustomary international law in the absence of

& treaty, L4 19 not necessary to decide in order to void

the convention here, The ssse at bar is governed by ook,
since 1t involves the @nv&lid exercise of jurisdiotion in
violation of an oxiltigg treaty of extradition vetween the
United States and Mex1so, without the sonsent » knowledge

and agreement of the Government of NMexieo., In these oir-

~oumstances, the prevailling dozestis law of the United

States reveals the lack of power in the United States and

the Court to sonviet petitioner, Both Cook and the present

Gase are thus to be distinguished from the non-treaty as

“1011 as tne interstate esses,

Ae Kor v, Illinois and
ases [ Xo
YO4AVe A [ 13
ation

Ker v. Illinois, 119 U.S. 436 involved the review of

& laroeny oconvistion in a steate sourt of Illinois. Kar,

charged with the emderzlement of his omployor'i funds,

fled to lLixmx, Paru, Although an extradition warrant was

&/ Consideradble authority says that it does so apply.

8ee, e.g., Diokinson, in Am., J, of Intl. law ait
lnd.BAer;d Ro-onroh'lunn; !§§ornn§!onni !Ev: gg;olig.'
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issued by the “resident of the ™mited States pursuant %W the
request of the Governor of Illinois, the warrant was never
nregented and nelther the iintted States Oovernmont nor its
agents in any way partioipated in the matter,

Instead, the emhegzzled omployer hired a private
individual, a Plirkerton Cetective, to jursue Jer and to bring
him back to the Tnited Stetes, The Pinkerton agent traced
Ter to Lime, At that time, “eru was at war with Chile and the
‘Chilean forces, under General Patriock Lynch, had occupled
substantial ersas of Peru, lnoluding Lima, The >inkerton
detective applied to General Lynch for aid in seigslng Xer and
placing hia on board an American vessel. General Lynch, who
was then the rsocognized oocunying authority in the ares,
agraed, and with the help of the military oscupation foroes
Ker was selgzed, placed on voard the Amerigan vessel and

eventually returzed to stand trial in Illinols, where he was

convlotedoz/

In the Supreme Court £er argued tkhat the abdbduetion
ccnstituted a viclstinon of due prnoess and an interference

with his per3conal right of asylum in Peru, He did not argue

teat the Illinols court lacked soversign jfurisdiction over

the sucject satter a3 a result of treaty restriotions or

violations,

8/ These faots appear in the record of the ease before the
United 3tates 3upreme Courte See Brief for Defendant in
Error (presented by Attorney-Oeneral Hunt of Illinols) at
Ppe 19=R1,
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Sines the sbdustion itself d1d not ecnstitute a
viclation of She due prodess elause of the Fourteenth

- Amendmens, and sinee Ker had not presented any other federsl

, 4ssue pelating to federal treaty restrietions on the exereise
" of jurisdietion whish led to his sonviction, there was no

- vasis within the limits of federal reviev of state eriminal
proceedings, for the Supreme Court to set aside the Illinois

eonvietion. Aecordingly the Court stated, at p. 440y

"It 1s ocontended ¢ & & that the prooceedings
in the arrest in Peru, and the extradition and
delivery to t he authorities of Cook County,
were not 'due process of law'; and wemay suppose,
although 1% 1s not so alleged, that this
reforence 1s to that elause of Article 14
of the amendments $o the Constitution of the
United States which declares that no state
shall deprive any person of life, liderty or
property 'without due prosess of law',

'due process of law' here guaranteesd is

oomplied with when the party is regularly indicted
by the proper grand jury in the state court, has a
trial according to the forms and modes prescribed
for such trials, and when, in that trial and pro-
ceedings, he is deprived of no rights to whiech

he is lawfully entitled.,"

The Supreme Court opinion and the reocords of the
ocase show that Ker repeatedly, and mistakenly, relied ochiefly
on an asserted personal right of asylum in Peru, and claimed
that the denial of this right was a denial of due proo;la.
In his brief filed with the Supreﬁ; Court he argued, at
Pe 153

"¢ % & Suoh right of asylua # # & 18 a personal
right, which the aocused may set up in the sourts
of this ocountry to bar a trial which would evade
or obstruot that right."
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This, as the Court pointed out, 4id not in Litself
fall within the seope of the Gue prosess olause of the
Fourteenth Anendment, nor 4id 18 begin to toush questions
of national power, As the Court observed (st p. 440);

®s # « when found within the jurisdietion

of the state of Illinocis, and liadble to answer

for a oriae against the faws of that state, unless

there was some positive provision of the Constitu-

tion or of the laws of this country violated in
bringing him into sourt, it is not easy to see

how he san say tbat he 1s there 'without due
process of law' o & #,*

No federal provision, the Court ruled, gave Ker any
personal right of asylum (at p. 441);
It is 1dle #» & # to 0laim that # & » there
is given to & fugitive from justioe in one of

these countries any right to remain and reside
in the other #+ = e,"

The Supreme Court stressed that this uhrounded claim
of personal right of asylum was to be distinguished from
the lssue of Jurisciotion in the procesdings ralsed by a

case such as United States v, Rauscher, supra, where the

governmental action conflicts with the terms and limitations
of a federal treaty, or unilaterally usurps power in arséas |

governsd by bllateral compact, On this the Court stated
(at Poe 444) H

"+ 2 # it 18 quite a different case when the
plaintiff in error comes to this country in the
manser 1n which he was brought hers, clothed with
no rights which a proseocding under the {reaty sould
have given him, and no duty whieh this country owes
to 2eru or to him under the treatye. We think {t
very clzar, therefore, that, in invoking the Jjuris-
diction of this court upon the ground that the




prisoner was dsnied a right eonferred upon him

by a treaty of the United States, he has fallnd

to establish the existence of any sush right,"

It 1s to be noted that the trraty of extradition of
1870-1874 between the United States and Peru, was of no
legal force when Xer was seiszed in Lima in 1883. Por Lima
and much of the surrounding territory of Peru was then
under military occupntixn by Chilean forces. There simply
was no Peruvian governrent, and no transgression of Peru's
sovereignty., Moreover, even if therv had been a validly
exiating treuty it would have been properly overcome by
the aoctual and offiolal agreement of the oocsupying foroces
to deport Ker, and indeed, by their official participation

- in the seizure and deportation. It 1s well estadlished
that for such purposes the military odoupying foree would
represent the duly sonstituted governing authority. 8ee,
for example, Oillars v, "nited States, 182 F.fa 962, 972-973
(Appe DeCe)e

Finally, the seisure and removal of Ker, having
been arranged solely by a private person, with no assertsd
connection on the part of United 3tates or state government
agents, the question of state proceedings based on a usurpa-

tion of state power ocouldnot arise,

Under the exiating law, it was then conaistent

for the Supreme Court at the October, 1888 Term to invalidate

the proceedinys and the conviotion in United States ve




4.

Rauscher, while refuasing to disturb the oonvlqtion in Ker
Ve Illinois. In botnh instances the Court spoke through
Hr, Justice 'iller,

In the Rauscher case the objJections did not rest
mainly on & due process claim, or on an asserted personal
right of aayium, but rather on federal treaty limits to the
national power in the proceedings. Further, it was not a
situation where the iritish government had oconsented to
the jurisdiction szainst whioch Rauscher protested, In

Rauschor, as in Cook, and as here, thers was federal

treaty limitation, and, accordingly, a fallure of sovereign

and judicial power.

The limited nature of the Ker holding and its
esssntial difference from casss such as the preaent matter,
have many times been rescognizad by the Supreme Court. Por

example, in Cook v. United States, supra, at p. 312, the

distinotion was s=en. And in Ford v. United States, 873

Te3e 593, the Supre-e Court's opinion by Ar. Chief Justioce
Taft, pointed out, at pp. 605-6063

"The Solicitor-General answers, on the
autzority of Ksr v. Illinois # # # that an 1llegal
salzure would not have ousted the jurisdiotion
of the court to try the defendants. But the
Ker oase does not apply here., It related to
s trial 1n a state eourt, and this court found
that the illegal seizure of the defendant therein




violated nelisher the federal Constisution
nor & federel law, nor & trealty of the ualsed
States, and 80 that the validity ef their Srial -
. after a.ucgod seisure was not a matter of federal
~ songnisance. Here & Sreaty of the United States
. 48 ux-un{ lnvolvod, and Iu qnuﬂon is quuo
R ur:onn ' o

Oases of intomuonu rononl pmmt te lpulu A
" h'fn). autbority or ad bhos agreement are not appnubu ‘
"here., Commonly cited in this “togory m Unitod States v,
‘Insull, 8 Po Supp. 311 (D.Ce xu.)a _mg States ve -
© Duyersagh, 299 Ped, 1018 (D.Os luh.). areed, 6 7.24 498
(Ceho 9), oort, den, 869 U,S, 866; Ex parte Lopes, € F,
8uppe 348 (D.C. roxA.v)z gni&. v. United States, 182 F.24
962 (App. D.Co)s and Chandler v. United States, 171 P.2d §
(Ceho 1,), sort. den, 336 U.S.‘ 918 (1949).

Were these decisions of federal distriot and elirouis
oourts in eonfliet with the dootrine of Cook v. United States,
supra, they would of ocourse have to yisld to the ruling of
the Suprexe Court, But they are not. In these cases the
United States variously had Jurisdio'uon to proceed and to

conviot eonsistent with the Cook holding, precisely besause
federal treatiss were absent and were not violated, special

lawful authority existed, or the spscific agreement of the
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" some instances, the government was not jurisdictionally estop-

duly oonstituted foreign government was odbtalned, And in

ped bescause it had ;n no way instigated, arranged or partiel-
pated in the unlawful lol:urdl. ‘

Accordingly, in the Insull cas§, supra, the defendant
was gselzed by duly econstituted Turkish suthorities without
arrangemsnts by or the participation of agents of the United

' States., Thus, oven if there had been Sreaty restriotions

there would not have besn treaty viclations, because of the
official agresement of the Turkish government snd, additionally,
because of ¢t ho a»sense of aotion by agents of the United

~ States govarnment, BPut, as & matter of fect, there was no

applicadble treaty then in foroce. This appcars in the distriet
oourt opinian, at p. Sll:

®*Thne govarnment contends that a treaty was
not involvsd in thls casa. * # i The govornaent
relliss partioularly on tha case of Xer ve
Illinols, # 3 &"

Ses, also, Bishop, International Law, 1353, pe 367,

The Inverza;t case involvad a removal from Canada
to the "'nited States. Dut the petlilon for a writ of habeas
cornus t:ore protested that the i'nited States Attorney in
the state of #ashington planned to raturn petitionar to the
Yegtarn Distriot of New York, and thus to deny him an
oprortunity to present his case to t ho court. And 1t was
solely on this basis that the clroult court affirned the
denial of the petition, stating at p. 4333




44

"If the petition stated any grounds for the
fsauance of the writ in the first instanae, the

writ had fully accomplished its purpose at the

time of the botrlng in the eourt below,"”

In the lopes oase, suprs, the distrioct cowrt em-
phasiged that there was no evidence of arrangsment or parti-
eipation by agents of the United States Government in the
alleged abduotion frok Mexico to the United States. The

court stated, at p. 344,

“Thes only person who petitioner was adle to
identify as being conneoted with these transsotions
wes one Fernander, & sitizen of Nexico, and one
Yonterolz, & c"ptain in the Vexican Ar.g and a
eitisen of ¥exico."

The defendant in the Q;llars case, supra, charged
_ with treason committed in Oorm;ny, was seiged in Gormany by

the United 3tates Arcy of Ocoupation. TUnjuestionadbly this
~ was lswful authority affirratively grantcd dy statute and

recognited by international lavw, nbreOQer, the claix whieh

the defoendant raised relating to & treaty of extradition

>
.
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botween the "nited States and Germany was to no avail, In
the first place, the war situation and the f act of ooccupation
would have rendered any such treaty inoperative., Sesondly,
that treaty would have uperatsd, if at all, in proceedings

involving persons who fled the country where the alleged
erime was committed. But the erime sharged %o Giilnrt ';l
committed in Germany, where he was found.. As %o the lawful
authority to seise, the court stateq, at"ptgoa 972-973s




"# & @ Our army of ogeupation in Gerxzany
+ % 3 was the law anforoament agency in Germany at
the time of a»ocellant's arrest., + # # The right ¢o
arredt vdeing part of tne right to govern, it
cannot be dAouhted that our army of osccupation was
autnorized to arrest 2 & 2, @

Ce Cuses Involvi Interstate
Abduction ang ﬁondfffbn

The 1asue 1n ths preazent case 1s in no way affected

0y declislons lnvulving unlawful or foroible interatate
abduction and rendition. 3Ses, for exazple, Mahon v, Justice,

127 V43, 7203 Lascelles v, Gsorgia, 148 U.3. 6373 In re Johnson,

187 Ul3, 12973 2ettitone v, Nichols, 203 U.S, 1923 REx parte
lamar, 274 Fed., 160 (C.A. 2), aff'd, witanout opinisn 260 U.8,

7113 ¥elone v. United States, 67 F.2d 339 (C.A.9); and United

States ex rel, Volgt v, Toomhs, 67 Fe2d 744 (Z.A.8),

These cases hold no more than that the 1llegal means
used to bring an accussd within a jurisdiction where he is
then held under proper proocess, does not in itself violate
constitutionul due proscess, nor 1s it prosorived by any
fede:al atatuts,

Tre canas 4o not involve treaaty limitations on
soverel;n Jurisiiection and eoxtra-territorial action,
Aocordingly, they ars not in conflict witu tho rule of

Cook ve UUnited 3tates, supra, that extra-territorial actions

* T™ha relevant factors in the Chandlsr sass, supra,
are identical to those in the Jlliars cade;




end ﬁnm wuuunp, in uqnéil c:r“"v'i_.ohvtii._n 6( L Y .
. ;ovirning sreaty, preolude all Jnrlid;otiQ;nl pﬁi;ri :
¢ .- ‘hers has mever been ary doudl that taterstate
“‘i.ibéuotion and rendition do'nit bear on extra-torritorial

. seisure and 1%s treaty limitations. See, for example,

" United States v. Insull, guprs, &t p. s, rgrorring Y
"the different rule whish applies te interstate rendigions
a3 distinguished from international extraditions # # ar

(4

4 ~_As %he Supreas Court held in lascelles v, Oeor s,
" ! gupra, in rejesting the spplisstion ef the treaty ruls %e
an interstate renditiem, &t pp. 542 and 8545-5463

® 2 ¢ & the fallacy of the argument lies
in the assumption that the states of the Union oesupy
Sowvards each ether, in respesct to 1tives from
Justice, the relation of foreign nations, in the
same sense in which the genersl government stands
sowards independent sovereignties on that sudjeotsss,
@ & » The case of United States v, Rauscher = & &
has no spplication # & & because it proceeded upon:
# & & a treaty betwoen the United States and Oreat
Britain & #» &, : '

e n

*7o apply the rule of international or foreign
extradition, as amnounced in United States v.
Rausgcher % # # to _interstate rendition, involves the
sonfusion of two essentially different things
which rest v.cn eatiprely different prinoiples,’

In the former, the extradition depends upon

treaty contract or stipulation & # @, In the
matter of interstate rendition, however, there is
the dbinding foroe and obligation, not of contract,
but of the supreme law of the land, which imposes
no conditions or limitations upon ‘ho Surisdietion
and luthorit! of the state to which the fugitive
is returned.




See, also, Jaines v, State, R51.8.W, 845, 847 (Ct. of Orim,
Appeals of Texas, 1922), '

These distinotions appear moss olearly in Primle
v. Collins, 342 U.S. 519 (1951), where the scoused was
foroibly abdusted from Illinois $o Michigan and there
sonvieted of murder. S5inse the abduction, in 1tself, i
not eonstitute a violation of due process within t.hol ruly of

¥oNabd v, United States, 318 U.8, 332, and since thers ws

no other gsonstitutional or statutory limitation on govern-
mental sovereign power, the Supreme court.hold, as it prt%ioul
had held in Ker, supra, that the jurisdietion of the Michigan
sourt was unimpaired. 7The Court stated, at p. 822} .

"This court has never departed from the rule

announced in Ker v, Illinois & = & that the
power of a gourt to try a person for orime i{s not
lumpaired by the fact that he had been dbrought
within the court's Jurisdiction by reason of a
'forsivle abductiont .

The defendant in the Prisbile case sought to eatadblish
the abduction as a violation of the Pederal Kidnapping Aat,
and thus set forth a federal issue, Since the Kidnapping

Act 1in no way regulated tne {iald of jurisdiction in the

abduction and rendition of those accused of orime, the

Court, as oonsisteat with Cook v. United States, supra,

as with ser v. Illinois, supra, rejectod the contention,

holding, at pn. 522-£233

"This act prescrives in some detail
the severe sanctions Congress wanted it to have.
Persons who have violated it ocan be imprisoned




for a term of years or for uro, under s oms
sircumstances violators can be given the

death sentence, We think the act eannot fairly

be construed so as to add to the list of

sanoctions detailed s sanction barring a state from
prosecuting persons wrongfully dbrought to it by
i¢s officers. It may be that Congrola oould

8dd such & sanction, We oannot,”

In contrast, the treaties dealt with in Cook v,

United States, supra, and the related cases, ss well as thas

involved bere, have as their whole purpose the restristion
of soversign jurisdiction. Obviously, the Kidnapping Act
in the Prisbie ease, supra, was not intended to set the
atandards for, and to regulate the rendition of fugitives,
But the foregoing treaties do Just that,

Noreover, the Frisbie ease involved interstate
rendition, and therefore the court was not faced with the
issue of troaty limits on fundamental hntional power, whieh

ooours in international removal as regulated by treaty.

POINT THREE

THIS CHALLENGE TQO THR
3U§T§513TT3T“3T—TEE—”5URT
L laon Uodro
IE_NTT—EXRTTﬁ‘BY_KﬁY—EﬁIOB
— LITLGATION

This petition challengas the suvject-matter jurise

diction of the United 3tates and of the Court in the preceed-
ings against petitioner) it is not based uwpon an objeetion

to Jurisdiotion over the person,
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As we nave discussed in Polnts I and II, the viola-
tion of the Treaty of Txtraditlon bstwsen the United States
and Mexico nulllfisd ab initio the power of the 'nlted
States (and thus of the Court) over the sutjoct-matter
of the proceecings againat petitioner, thereby rendering
the conviotion and sentence vold. All jurisdictional au-

thority was lackinge Cook ve United 3tates, supra, at

ppe 120-122,

A motion directed to a judgnent so rendered without
jurisdiction and thus sudbject to collateral attack "may be
rads at any time," Title 28, U.3.C., Section 2255. "A
defendant has no power to walve"” the defect, Pon v, United
States, 1€3 F.24 373, 374 (C.A, 1), Soo also, Cook v,
United Statss, suprsa, at p. 122,

It is a fundamental purpose of the writs of hadeas

gorpus and corun robis to provide for the adjudication of

suoh jurisdlotional dafacts. As the Suprsme Court pointed

out in Johnson v. Zerbst, 304 ',8, 453, 4681

"The Judzaent of coavistion jronounced by
& court witunout jurisdlstion is vold, and one
teorisoned ths-eusder may ootaln relsase by
habeas corpuse A Judgs of the United States to
whom a petlition + 2 % 18 addressed should be
alert to exarine 'the facts for himself when if
true as alleged they make the trial absolutely
void!'.,"” .

See also, iowen v, Johnston, 306 U,3. 19, 24, and Noore's

Commentarv on the "nited States Judiocial Code (1948), 0,03

(80), pps 421-472,




The undiaputed avnilnbillty of uottono under ritlo ,
‘28, U.8.C., Sestion 2255, %o attack the lack of sudjeet-
matter Jurlndlotion or other fundamental defeets in the

'oonviotlon and lontonoo; vas ltroonod in Smith v, United

'at;toa. 167 ¥. 24 192, 197-198 (App. D,0. +)s sert, don, 321

UeSe 987, as follows;

®Where # & # there 1s lack of jurisdietion
or some other fundamental weakness in the Judi-
eial proeess which has resulted in a oonviotxon
oollltertl aetaok is at hnnd now under Bootlon
£255.°

In|gggg Ve United States, 212 F, 24 761 (C.A.9),
there was objection in a motion under Section 2238 that

- petitioner had not been indicted by & Orand Jury. Bus

petitioner's appeal on this point from the trial sourt's
Judgment had been dismissed as untimely, Yeot, upon the
Seation 2258 proco;ding, the Court of Appeals held that
the odjection c>uld be raised (at p, 764);

"The requirement of a grand jury is
8imply a statutory provision #« ¢ &, Yet
we think the defect in this respect & # »
is a mattar which oan be raised in a Section
2258 proceeding,”

The otvjactlion here to basic suvjoct-matter jurise
diction was not adiucdieated in the prior 1litigation., Nor
weres the operative facts on which the presant motion rests

adjudicated in that litigation.

On isrch 29, 1951, the day of sentencing, petitioner

made & motion in arrest of judgment, challenging the personal




jurisdietion of the Court. The affidavis submitted by

.potliIOBOT in support of the motion was not dirootid to
subject-matter jurisdiotion, This was again emphasized in
the argument on the motion before the Cours. The motion
for arreat of judgaent was denied from the bench,

that the trial court had ruled only on the objeotion
to the jurisdietion of the person of petitioner also is
evidenced in the driefs of petitioner and of the prosecution
‘ to the Court of Ap sals. It was 80 stated in the decision
rendered oy the Court of Appeals., petitioner's brief
descrived the issue as an objection to the ® jurisdiotion
of the person of Sobell® (at pe 62)¢ The proascution's
prief dealt with the challenge to "the trisl court's Jjuris-
diotion of [Eeticioner'£7 person®™ (at p. 66). Indeed, in

contending that Cook V. United States, suprs did not apply,

the prosecution argued that the Cook case involved a "defeot

4 » & pelating to Jurisdiction of the subjoct-matter, not

rernlv of the person = # #", whorcas pstitioner's motion on
arrest of judgmcnt had crallenged nersonal jurisdiction,
(at pe 3€)e

And it was th:is personal jurisdiction issue that
ghe Court of Anpeals roviancd, iae opini-on rakes this
clsar, 135 F.2a 533, 6021

r509nll @a3knd toe trial judz-~ to eonduct
a hearing on the question of whethar the
intted Statss ofiolals nad sarticipated in,

or insti;ated, hLis 11le:al kidnappinge Sobell
claims trat his coavietion would »e a nullity




1f 4%t were proved that the Government
thus secured jurisdiction over his perso
2 8 0" (Enpé:lfs supplled) )
The Court of Appeals then declared that it 4id not have to
decids the gquestion whether or not the removal of petitioner
to the United 3States i-ipaired jurlsdietion over his person,
at pp. 602-6033 )
t
"But we need not now decide that

Question, For we think that Sobell waived

his right to obnllongo porlonnl Jurisdietion
in this trial,”

Every Jjurisdiectional problem in the law requires
e¢lose analysis. Each juridical esontroversy raises two
"separate eonsiderationsj one, the jurisdiction of the sourt
over the person of the parties, and second, the total
competenoy of the tribunal over the sub jeot-matter,

In this case, as in all oontrovorcy; while both of these
problems are interrelated, they are in essence different
questions, each evoking separate and distinet legal sonclue
sions,

The foroed kidnapping of petitioner raised
in the first place questions involving the jurisdiection
of the orurt over the person of t he defendant. 'r.hno

Queations were analogous to problems raised by an errest

without a warrant. See, for example, United States i.
Coplon, 188 F, 24 689 (C.A. 2), They called for a consider-

ation as to whether personal rights of the defendant to be

immune from arbitrary seizure were violated. Such questions

’




do not bring into question thecompetenoy of the court to

near the sontroversy. They are questions whioﬁ, revolving
around personal rights of the individusl, may be waivad
by the individual. 8ee for example Johnson ve United States,

318 U.S. 1893 Adams v, United States, eox rel, MeCann 317

7,8, 269, They ars questions which must oconseguently be
timely raised, See, for example, Rule 12(b) (2) of the
Federal Kules of Criminal Procedure., This was the type of
question raised by petitioner in the motion in arrest of
judgment. As Judge Frank has pointsd out in the Court of
Appeals opinion, petitioner's contention at that stage
rested upon his assertion of "'his right to de free from
unlawful molestation or assault by his own Governmentj and
his right not to be convictsd by an tadmission' wrested
from him by & violent act',®™ Thus the affidavit in support
of the motion in arrast of Jjudgment complainsd that the
kidnap.ing of petitioner violated his personal rights in
such & manner as to defeat personal Jurisdiotion. Judge
Frank, however, held for the Court of Appeals that
petitioner had "walved his right to challenge personal
jurisdioction in this trial.”

4e do not here bring into issue this detsrmina-
tion of the Court of Appeals, We 40 not saoek to relitigate
the issues of personal Jjurisdietion raised bvefore the trial

court and the Court of Appeals. The qQuestion here presented
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h of & mnuu: wtoront ohu-uhr. ‘tne -ouon |
munuy before thc Court salls iato question r» the firss
$ime in this ease the jnrildioﬂ.on of the eourt over the

' nubjnt-tton the Sotal and eomplete sompetensy or tho

E -y be ratsed at any stage in a proseeding, see Rule 18(d)

-of the Federal Rules of Oriminal Proooduro, and 1s lpoomly

' provldod for under tho wovhions of Title 29, .8.0..
'muonaass. . | |

This Luu u ralsed by virtue of the disclosure

h the pouuon of fasts rovullng a violation of tundmnul

truty obupum ontorod into by two sovereign uuom,

"the United 3tates eand the Ropubuo of luioo. This truty
) viohtion doprivod ths United States courts of total and

‘absolute Jurisdiction to proceed."™ Here the objection is
more fundamental. It 1s to the jurisdletion of the United
States.” Cook v, United States, supra, at p. 122, (See
Point I, supra)e.

The allegations of treaty violation, depriving the
sourt of Jjurisdiotion to prooceed depend essentially upon
three operative sot of factss (1) the detalled allogo:tionl
that the United States itself, through the prosecution and
other agencies of the government, instigated, arranged and
partiscipated in the .ld.dmpping ‘9f the petitioner from the
territory of Mexicoj (2) detalled allezations that the

3

Oourt to entertain She partisular litigation, Sush objootun ‘

1




.'Ropublic of Nexico 414 not accede to er condons in any

manner this violation of the governing Sreaty of extra-

' dxtlon; but yather revealed te proper United 3tates author-

fties its objection %o these sotions; and (3) that she

offense oharged was exoluded by the extredition treaty. &/
The fundamental odbjection %o the oonotcnoy of

the court rests upon these three sets of factual allegations,
These facts require the legal sonslusion that the oonrf

| was utterly without jurisdietion overt he luhjoot-nlttor:3/
its competency to proceed was sonditioned by the impaot of
the treaty obligations upon the domestic Jjurisdiction of

the United States. See Cook v. United States, and eases

oited in Point I, suprs.

L4 Neither of these threo sets of faotual allegations
has been dcnled by the Governmant, and for the purposes
of this motion will be desmed as true by the Courte

96/
Tt 1s significent that neither of these three sets

of factual allezations were before the trial eourt during
the motion 1n arrest of judgment or the Court of Appeals

on appeal,

And as the petition states, while they werse not &n
the posaession of netitioner at the time of trial or
appeal, they woerc well known to the prosecution,
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CORCLUSION
§§ The Court 1s required under the law to grant a

hearing to determine the issues and make findings of
faot and conolusions of law; and upon these findings
anl conglusions to v&uto and set aside the sentence
and judgment of eonviction and discharge petitioner forth-

with from dstention and imprisonment,

R Respectfully submitted,

DORIUER, KINJY & PERLIN
342 !&adison Avenue
New York, New York

BENJAMIN DRXYPUS
§7 Poat Streest
San Prancisco, Oalifornia

i Attorneys for Petitioner
: Morton Sobell.

Dated; New Y,rk, New York
June 4, 1956 '
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un eso apareciere que se ha cometido un delito distinto del
Qque nigue, deberd aquél ser objeto de AcusaCibn separe-
da, r)uicio de que después pueda decretarse la acumu-
acbn P luere conducente, B

T maltratamiento en la aprehensién 8 en las prisones;
toda molestia que se infiera sin motno tegal; toda -.-nl—.u °
oontribucibn en las chreeles, son abusos, que serdn corregidos
poe lag” primidos por las sutoridades.

>-«..~§= todo juicio del orden criminal tendrd e acu-
wdo Sucdyhicntes garantias:

1. Inmediatamente que lo solicite, serk puesto en rr»l&
bajo fianzs, que fijard el jurs. tomando en curnta sus circune-
tancias personales v la gravedad del delito que se le impute,
siempre que dicho delito merezca ser a-..:akmn con pens cuyo
Wrmino medio sntmético no ses mayor de cinco abos de pei-
sibn, y sin mbs requisito que poner la suma aa..::n-.d respectiva
& disposicién de la avtoridad u otorgar caucién 7.3...7"2 o
personal bastante para asegurarls, bajo la responsabilidad del
jurz en su aceptacibn

Bn ningin caso la fianza o cauciba serd mayor de
$250,000.00, s no ser que se trate de un delito que repre-
senie pars tu autor un beneficio econémico o cause a la vie-
tima un dado patrimonial, pust en estos casos la garantia verk,
cuando menor, tres veces mayor &' beneficio obtenido o sl dafio
ocasionado;

1. No podré ser compelido s declarar eo su contrs. por
b cusl queda rigurosamente prohibida toda incomunicaciée o
cualquier otro medio que tiends & aquel objeto;

$11. S ' haré saber en audiencia péblica y dentro de las
cuarents y ocho horas siguientes 8 su consignacién a la justi-
cia, el nombre de su acuusdor y la naturaleza y cauwss de I
acusacién, a fin de que conmara bien el hecho punible que se
le atribuyr y pueda contestar el chrgo, rindiendo en este aco

" su declaracibn preparatoria;

IV. Serd carrado con los testigos Que depongan en fu coB-

tra, los Que declarsrén en su presencia, si estuviesen ea ¢ lugas

11ves v OODI0OS DY MbxIco

Az 24 - Todo hombre es hibire para profesar la ¢
relignaa que mks 1- agrade v para pracucsr las rere 3
devodones o del cultn respectivo, en ks templon N
domicihio particular. uempre que no constituyan un d Qe o'
falta penados por la ley N

Todo acto religioso de culto publico drberd celebrarse pre.
cisamebte dentro de bos templos, Jow cualer envarke samprr
bajo 12 vigilancia de la autoridad e

Lot

Ast 23 —La correspondencia que bajo cubierta cirevly pox
las estafetas estard librr de todo registro, y su violacidn serk
pensda por la ley

Art. 26.—En tiempo de par ningin miembrm del Ejéecito
podrk slojarse en casa particular contra la volunwuad del due-
flo, ni imponer prestacién alguna Bn tiempo de guerra, ks
militares podrén exigir alojamiento, bagajes, alimentos y otras
prestaciones, en los términos que establezca la ley mascial (o
rrespondirnte. .

Art 27.—La propiedad de las tierras y aguas compren
didas dentro de los liiites del territorio nacional correspondr
originalmente a 1a nacién, 1a cual ha tenido y tiene el derecho
de tranimitir ¢l dominio de ellas & los particulares. constitu
yendo la propiedad privada

Las expropisciones sdlo podrin hacerse por causa de utih-
dad phblica y mediante indemnizacién.

La nacibn tendrd en todo tiempo el derecho de impaner
8 la propicdad privada las modalidades que dicte el interfs
péblico, sef como el de regular el aprovechamiento de los ele
mentos naturales susceptibles de apropiacidn, para hacer una
distribucién equitativa de la riqueza pablica y pars cuidar d-
su conservacién. Con este objeto, se dictarén las medidas nr-
cesarias para el fraccionamiento de los latifundios; pary el des-
srrollo de la pequefa propicdad agricola en explotacién; pars
1a creacién de nuevos centros de poblacién agricols con Ias tir
ITas y agums que les sean indispensables; para el fomenso de
la agricultura y para evitar la destrucciba de los elementos na
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_~ T Inmediate o direstan Gt & €, pero podrén sdyu

b F rner inasty apitaier impurston sobre bienes raboes,
W de A nacifn fus boeney 5, fubieren adquindo en gy : ::“"’:"qu'_ :"mp‘"m o :np--mém Fo exvedan de dut afen -
En nonmin caso las instituones de esta indole penlrén ruu‘l
bays el patronate, direccitin, adiuniairacidn, cargo o vgilanaia
de corporaciones 0 insttuciones religiosas. m de ministios e

low culton o de sur anmitados, aunque éstos o aguéllos no estu-

sy Fn oyna faja de (ien Milometnn a4 Lasgo dle fa
48y de vincueina en Loy Plavar, por ningan TG e
" oratranyeros adguine e donuniu due 1o wobre tirray

- Fatado, de acuerdo con b intereses pihiloon INtrenog
I firuncipios de feaprecdad podis a Jut o de la Secreqaen, vieren en rjerg """- ) ]
de Relavires v oneder AT racon 0 by Estudeos CRLEatge e IV Las soviedades comerriates, por .umnln, no Skt
o Pars Uil . - - KA prninanente e Lo revrden o - adquine  poseer o admintrar fincas r\ulnln a3 I--m
de kn J'm‘ Foderawes, 1a Propedad e de baenes i Cr Mt ciase Que s comsbituyeren para exp ;n'u rus qu'r oy
auebtay’ R L P B P PN de cmbajaday Custr a fabril, miners, petrulera, o pera algiun otro fin
+ leocxaea . rpo sea agricola, podrén sdquine, puor"' ) ndmunura‘y lruvnr»“
D Las asoviac e rhewas denomimag, mhevian (gl Gnicamente en la extensidn que sea eatrictamente necerana pa
" ra ks evtablecinientor o senaicios de boe objetn indicados, y

QWera qur s su credo, o paadran, en DINKGN Cav, tener ‘e : M
' : 1a Unién. o los de los Batados, lyardn «
pacidad para adquinir, poscer o aduunistrar brenes raiies. n, que el Ejecutivo de

capitales unpuestor sohre ellos fos que tuvirren actualmente cada caso, X .
POT S por inter poata Persona, rnlr.lnén al donini de 14 .. V' Los hancos drbidamente autorizadios r(lnfor.v:wl a irl"u
adn, concediendone acy v populat para denyn ar bos brene o leyes de instituciones de crédito podv'(n. 'rne‘; capi ur‘: rm;
Que s hallaren en 1l came | Prucba de presunciomes purttos snhre propiedades urhanas y rosticas, de :ru: 1 e
bastante P drclarmar tundada 1y denunaia Loy tetiploy deg las pres rynoiones de (.hrhn leyes, puu no ;:odv n fn‘of.r o
tinados™ 4l culw, pablice son de 1a propiedad de la naggon re. . propirdad o en adininistrec.dn v.nh :!rnn 'n e1 que
Presentada por el Guluerno Federal, quien deteronnari kn Que teramente necesarios psrs au 7!})9(0 irrrto; .
V1 Fuers de las corporaciones & que se refieren las frac-
ciones 1L 1V y V, asl como de los nirbroe dr poblacién que
de hecho o por derecho guarden ¢l estado comunal. o de los
EST 1 niclros dotados, restituldos y constitufdos en centro de pohla.
pra de ' cién agricola, ninguna otra corporacidn cwvil podrd tener en
’ ::m(i::' d':.rlrlll::;pp:":.':‘.}?\“d' . de pirme deres be, " pro:il-d‘.d n..ulmin'u"-r por ."V;'m. ralies o capitales im-
- i Frdera o e rl st 101 sobre ellos, con ta Gnica excepcibn de I edificics des.
g% & los servicun publicor de la Federar y6n v de s Baadoe eg, :u«d: .i‘:mtduu.y directamente al objeto de la institucién
v iy ottt " ik qee en o e ‘ lx’:: Fatados, el Distrito Federal y los Territorios. o mismo
;6:':"""" park el rulto pihlico weeén Propredad de Lo na. 3 : que los Municipios de toda la Repiblica, tendrkn plena capa-
o cidad para adquirir y poseer todos los bienes raices necesarios
para lov servicios pGblicos. ‘
Jas lryes de v chrurvn y de los Estados, en sus resped
Wvas jurisdicciones, determinarén los casos ea que sea de uti-

wia

deben continuar desunadon 2 gy [DTINE. P olispados,
Curaley, wandanias, anlis o colegios de apon aaones reliugo
€Onventus o «ualjuier otro el W que hubere 4y

v 0 destinado a L SN LB sén, Propaganda
-4

tasa

Ctonstngda

)

Las instituciones de beneficencia, Piblca o priyada.

Que tengan por oh c e inveat.

' CONUTITUCION PoLfnCA 1. U, u. 19 . I i
e R b S S | 4 :

PTVrs v 0dmoos pe MAxico
. . e
tu Y los dafos que ha propiedad pueds sufrir en perjuicio R, &4 los mananualey Qur brotrn en fag Plavas. sonas maritimnas, cau.
. de tedad los narleos de poblacién que carercan de [ YO vEMM O Niberas de loe lagos, lagunas o eyern de prnp.wd:.l
TR gfaguas. 0 no las tengan en cantidad suficiente pars las naconal v ey que 4 TIeAn de lar mingg Las aguas de
necessfades de su poblacién, tendrin derecho a que se les dote tuhsurlo pyrden 3¢ Lbren )
. tomindolas de las propiedades inmediatas, respetando - y Whiciale y Aproplarse paor
siempre la pequeda propiedad- agricola en explotacién, : b rviga el vncerts publico.
mr s la nacién el dominio directo de todos los ’ AR 108, el Ejrsutino Federas pod
"‘i“"lbr ustancias que en Velas, mantos, masas o yaci- - - : hrarwn 2un establecer gona, vesladas, a) wusl que para fay
micoow mluvnn depbeiton cuya naturaleza sea distinta de ’ : drmids aguay de propredag nacsonal Cualeaquiera otras
Soy WOEPenies de kow teerenos. tales como ks mincrales de los - B i
Que s extraigan metsles y metaloides utilizados en la indus- e ]
tria: los yacimienton de piedras preciosas, de aal de gema y lag
salinas formadas directamente por lss aguas marinas: tos pro-
ductos derisados de 1a descompesicién de las rocas, cuando sy
explotacion necesite t7abajos subterréneos : ine yRCimientos mi-
nerales u orgénicos de materias susceptibles de wer utilizadas
como f(ertilizantes, loe combustibles minerales wlidos: el pe.

P > ble v o ,
tr8leo y %0dos kot carburce de hidrégeno sblidos, liquidos o - "',:"‘"f:“k"':"“-’ lu: ;:‘ru
8asr0s0s. "

76 reglameniar U extraccion y

P/eivos, pero
el apeovechamiento de raad’
pablica, y quedard sujews o
stadue

“Son propiedad de la nacide lee aguas de los mares te-
Mitoriales en la extenddn y térninoe que fije el Derecho In-
t'racwonal, las de las lagunas Y e1trros Que w comuniquen
Permanente o intermitentemente con el mar: las de loe lagos
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