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Deponent is over the age of .. o ’ S
Sworn to berore me, tbm

day of . :

Commissioner of Deeds, Bufalo, N. Y.

STATE OF NEVV YOR ; o _ :
COUNTY OF : ' ss. o ST © (ATFIDAVIT OF PERSON AL HEW. 0
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thcrc'n, and th?t at L..? tn.ms of mak;m}; such survlw'
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Y., of age and tha
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SAC, Buffalo (92-174) 12-4-69
Director, FBI (92-3972)

FRED G.C;EZDACCIO, ET AL.
AR - HOBBS ACT

Reurlet of 10-10-69.

Advise by return mail the status of the disclosure
hearings concerning Randaccio and Natarelli, including a
? summary of any pertinent, awvailable information.

‘Q _ Also advise concerning the status and any pertinent -
\ information as to the motion filed in U. 8. District Court,
a copy of which was forwarded to the Bureau by relet.

C.
MAILED 21 Zl Pu . 7
DEC4 - 1969 . 7 B /7
rf*‘;’f’j
COMM-FBI_
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OPTIONAL FORM NO. 10

Zsl\:;:e;:rarlg:m 101-11.6 T ’ .
UNITED STATES G’ERNMENT “ ‘
Memorandum

DIRECTOR, \FBI (92-3972) ' DATE: 12/8/69

SA/ UFFALO (92-174) (P)

0

FRED G, RANDACCIO
ET AL

AR - HOBBS ACT
(00: BUFFALO)

Re Bureau letter, 12/4/69.

Enclosed for the Bureau i1s one xeroxed copy of
a "Memorandum in Opposition to Defendant's Motion For a
New Trial" submitted to the Unitéd States District Court,
Buffalo, N,Y,, by the Government,

As the Bureau was previously advised by Buffalo
airtel dated 9/4/69, the disclosure hearings relative to
captioned individual were held in United States District
Court, Buffalo, on 8/27/69 and 8/28/69., These disclosure
hearings were concluded on the latter date. Motion by
Defense Attorneys for a new trial was submitted to the
Bureau by Buffalo airtel dated 10/10/69.

| lto United States
District Judge JOHN O, HENDEFRSON, the trial judge 'in this
matter, advised on 12/8/69 that no decision relative to
the disclosure hearings has been made by the judge as of
this date., L_____ ] advised that it is contemplated that
a decision will be rendered during the month of December,
1969 and that this decision has been delayed pending
receipt of the trial record currently in the possession
of the United States Supreme Court. He stated that a
request has been made for the trial record and that it
1s expected they will be fdrwarded to United States
District Court, Buffalo, wihin the immediate future.
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" UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK » ;

* THE UNITED STATES OF AMERICA

Indictment No. l9677115

\'&, )
O

N

.
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FREDERICO G. RANDACCIO

- MEMORANDUM IN OPPOSITION TO DEFENDANT'S
MOTION FOR A NEW TRTAT

STATEMENT

The trial of FREDERICO G. RANDACCIO on charges ;f violating
18 U.S.C. 1951 and 371 commenced on October 26, 1967, in United Sfates
District Cour£, Buffalo, New York. Approximately ten days prior to the
commencement of the trial, the Government turned o#er.to counsel for
Defendant FREDERICO G. RANDACCIO copies of all the transcripts of all
conversations which were monitored during the month of February 1955, -
in the apartmsnt of Darlene Grann, 51 Essex Street, Buffalo,‘New York.
This would include the electronic surveillance log which shows that
FREDERICO G. RANDACCIO was overheard at Darlene Grann's apartment at
7:50 p.m. on the evening of February 5, 1965, the night of the meeting at
Natarellit's house between FREDERICO G. RANDACCIO, Pasquale Natarelli,
. Stephen Cino and Pascal Calabrese.

The electronic eavesdropping device at Darlene Grann's apartment
at 31 Essex Street, Buffalo, New York, was monitored during the evening
of Feobruary 5, 1965, by Clair V. Wambold, a special employee of the Federal
Bureau of Investigation. Mr. Wambold went off duty at midnight that evening,
and Richard R. Walsh, another special employee of the Feaeral Bureaﬁ of
Invesﬁigation, assumed the duty of monitoringAtherdeviéé at‘Darlene Grann's
apartment. .

J
-

53]

On November 9, 1967, counsel for FREDERICO G. RANDACCIO, Herald
Fahringer, Jr., exasmined Clair V. Wambold and Richard R. Walsh. under oath,
cutside of the Court, concerning thelr monitoring activities of Darlene

Grann's apartment. Those depositions are attached to this memorandum
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as Exhibits (A) and (B). From a reading of those depositions Mr. Fahringer:

established from his examination of Mr. Wambold and Mr. Walsh that:

(1)
(2)
v(3)
(4)
{5)
(é)
(j)

(8)

(2

(10)

they heard movement in Darlene Grann's apar%ment

‘on occasions;

in February 1965, monitoring electronic eaves—

dropping equipment was their full-time duty; i e
they had performed this type of wérk for some

period of time;

they heard footsteps on the stairs leading to

Darlene Grann's apartment on occasions;

they heard the door to Darlene Grann's apartment

open and close on occasions; - L

they heard the cat in Darlene Grann's apartment

on occasions;

they heard water running in the béthroom of
Darlene Grann's apartment on occasions;

from experience, when the television was on loud,;
they were sometimes able to hear movement of
persons,;within the apartment;

throughout the month of February 1965, there were
a number.of incidents reflected in the logs, while
the television was on loud, that they were able to
hear FREDERICO G. RANDACCIO}talking to Darlene
Grannj; and _

if they had any reason to believe that someone 1eff
the apartment while the& were monitoring, an entry
would be made in the log that, "I believe they

have left.®

Thereafter, a stipulation was entered into between céunsel for

FREDERICO G. RANDACCIO and the Government. This stipuléfion was transmitted

to the jury in the following form:
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The government and the defendant, Frederico
Randacoio stipulate that un Tebruary 5, 1965, a
witness, who is not being called to testify, was
in a position to overhear, but not see; certain
activities in an apartment in the City of Buffalo.
That apartment, occcupied by a person who is not a
defendant in this case, is located approximately
nine-~tenths of a mile from 60 Manchester Place
/Natarelli's address/. At 7:50 P.M. on that evening,
Frederico Randaccio was heard avrriving at the
apartment and talking to the occupant of that
apartment. The TV, which had been turned on, was
then turned up louder. Continuous loud TV ensued
for the balance of the evsning, during which no
other sound, movement or conversation was heard
indicating whether Frederico Randaccio remained cr
left the premises. )

The United States Court of Appeals for the Sscond Circuit;“in"
commenting on the alibi defense supposedly raised by the Fébruary 5, 1965,
log stated:

. . . The 2libi offered was far from compelling.
Calabrese's testimony indicated that Randaccio
arrived at Natarelli's place at about 8:30 or

9:00 p.m. There is nothing in Calabresel's story
which is inconsistent with Randaccio's being nine-
tenths of a mile away at 7:50. (United States v.
Caci, (2nd Cir. 1968), 401 F. 24 664, 670). .

On March 24, 1969, the Supreme Court of the United States in
the Giordano case remanded this case for further proceedings. The guestion
to be resélved on remand is whether the evidence against FREDERICC G.-
RANDACCIO grew out of his illegally cverheard conversations or conversations
occurring on his premisss. Counsel for the Defendant,_FREDERICd G. RANDAGCIO,
in the hearing which was held on August 27 and 28, 19469, and in.his motibp
papers sworn to on October 3, 19¢9, indicated that in his opinion the
evidence developed at the hearing, both oral and documentary, more appro-
;fiately Justifies a new trial én newly discovered evidence, and not as the
result of any of the evidence being "tainted" as a result of iilegal_eiect;sn10v
eavesdropping. Therefore, it is the Government's position that the duestién
of *"fzint" is now resolved. That is, no evidence against FREDERICQ G.
RANDACCIO grew out of his illegally overheard conversations or conversations

cccurring on his premises.
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A motion for a new trial on grounds of newly discovered
evidence must meet the following requirements:
(1) it must appear from motion that evidence relied
on is, in fact, "newly discovered.evidence", that . .
is, discovered after trial;
(2) motion must allege facts from which the Court may
infer diligence on part of movaht;
(3) evidence relied on must not be merely cumulative
~or impeéching;
(4) must be material to issue involved; and .
(5) must be such as, on new trial, will probably
produce acquittal.

Pitt v. United States (C.A. Alaska 1959), 263 F. 24 808, cert.

denied, 79 S. Ct. 1438, 360 U.S. 919, 3 L. Ed. 24 1535, reh. denied,

80 S. Ct. 48, 361 U.S. 857, 4 L. Ed. 24 97; United States v. On Lee (C.A. N.Y.

1953), 201 F. 2d 722, cert. denied, 73 S. Ct. 798, 345 U.S. 936, 97 L. Ed.

1364.

() It is clear that the information relied upon by counsel for
FREDERICO G. RANDACCIO aoes not meet the requirements of "newly discovered
evidence'". The electronic surveillance logs from Darlene Grann's apartmeﬂt
for Pebruary 5 and 6, 1965, as well as the rest of February 1965, were
provided to counsel for FREDERICO G. RANDACCIO prior to the trial. Counsel
nad the opportunity to examine Mr. Wambold and Mr. Walsh under ocath on »
Hovember 9, 1967. At that time, counsel for FREDERICO G. RANDACCIO aeveloped
the same information from Mr. Wambold and Mr. Walsh as was developed in the:;‘
hearing of August 27 and 28, 1969. Also, counsel for FREDERICO G. RANDAECIOT,”'
in his papers emphasizes that the electronic surveillance logs from Darlepe
:Greann's apartment from 1961 to 1965 estabiished_a pattern of conduct on the

part of FREDERICO G. RANDACCIO as to the time of his usual arrival and



