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. Policy Directive Title. [FBI Ethics and Integrity Program

. Publication Date. 2015-02-02

. Effective Date. 2015-02-02

. Review Date. 2018-02-02

N R

. Primary Strategic Objective.
2 -Assign responsibility and own accountability.

6. Authorities:

6.1. Office of Government Ethics [OGE] Regulations at Title 5 Code of Federal Regulations
(CFR) Chapter XVI, Subchapter B

6.2. Department of Justice (DOJ) Supplemental Regulations, at 5 CFR Sections (§)
3801.101-106

6.3. Conflict of Interest Statutes, Title 18 United States Code (U.S.C.) § 201-209

Note: Additional authorities are listed in the FBI [Federal Bureau of Investigation] Ethics
and Integrity Program Policy Guide.

7. Purpose:

This directive promulgates the FBI Ethics and Integrity Program Policy Guide and all policies
and procedures contained therein.

8. Policy Statement:

8.1. "Public service is a public trust." This principle underlies virtually all of the rules of
ethics for government employees. Each FBI employee has a responsibility, both to the
United States government (USG) and to its citizens, to place loyalty to the Constitution,
observance of United States (U.S.) laws, and public service above private gain. The laws
and rules that implement this principle and govern our personal and professional conduct
can be difficult to locate and apply. The policy guide (PG) that this directive promulgates
brings together relevant rules from the OGE, DOJ, and the FBI, and it organizes them by
subject to make it easier for FBI personnel and those who advise them to find and apply
these standards.

8.2. As individual FBI employees, our goal to observe the highest standards of ethical
conduct in our personal and professional lives. Adherence to the standards and values set
forth in this PG will help us to realize that objective.

8.3. All policies and procedures included in the PG are effective upon publication of this
directive or upon inclusion in the PG, as determined by the FBI deputy designated agency
ethics official (DDAEO). Failure to abide by the provision or the policies and procedures
contained in the PG may subject an FBI employee to appropriate administrative or
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disciplinary actions.

9. Scope:

The FBI Ethics and Integrity Program Policy Guide promulgated by this directive applies to
all FBI programs, operations, personnel, and activities, including employees on detail to or
from the FBI, as well as special government employees.

10. Proponent:
Office of Integrity and Compliance

11. Roles and Responsibilities:

Roles and functional responsibilities of the FBI Ethics and Integrity Program are outlined in
Section 2 of the FBI Ethics and Integrity Program Policy Guide.

12. Exemptions:

There are no exemptions to the broad application of this PG, however, there is only limited
application to special government employees of the FBI.

13. Supersession:
13.1. Policy Directive (PD) 0454D, FBI Ethics and Integrity Program
13.2. FBI Ethics and Integrity Program Policy Guide, 0454PG

14. References, Links, and Forms:
14.1 References

14.1.1 OGE Standards of Ethical Conduct for Employees of the Executive Branch
Regulations; 5 CFR Parts 2634, 2635, 2636, 2637, 2638, and 2640

14.1.2. DOJ supplemental regulation, 5 CFR Part 3801

14.1.3. DOJ supplemental regulation, Personal Use of Government Property; 28 CFR § 45.4
14.1.4. Conflict of Interest Statutes, 18 U.S.C. § 201-209

14.1.5. Employment Discussions and Procurement, 41 U.S.C. § 423(c)
14.1.6. Foreign Agent Registration, 22 U.S.C. § 611, et seq.

14.1.7. Hatch Act Reform Amendments, 5 U.S.C. § 7321-7326

14.1.8. Ethics in Government Act of 1978 (5 U.S.C. app.)

14.1.9. Acceptance of Travel Expenses, 5 CFR Part 807(a)

14.1.10. Acceptance of Travel Expenses, 31 U.S.C. § 1353

14.1.11. Acceptance of Travel Expenses, 41 CFR § 304-1.2

14.1.12. Government Employees Training Act, 5 U.S.C. § 4111
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14.13. Foreign Gifts and Decorations Act, 5 U.S.C. § 7342

14.1.14. Regulatory Code of Conduct, Executive Order (EQO) 12674 of 1989 (modified by EO
12731)

14.1.15. Procurement Integrity Restrictions, 41 U.S.C. § 423
14.1.16. Acceptance of Gifts From Outside Sources, 5 U.S.C. § 7353
14.1.17. Gifts Between Employees, 5 U.S.C. § 7351

14.1.18. Miscellaneous Receipts, 31 U.S.C. § 3302

14.1.19. Freedom of Information Act (FOIA), 5 U.S.C. § 552
14.1.20. Privacy Act, 5 U.S.C. § 552a

14.1.21. Federal Advisory Committee Act (5 U.S.C. app)

14.1.22. Hatch Act Implementing Regulations, 5 CFR § 734.201-307
14.1.23. Additional references are listed in the PG.

14.2. Forms

14.2.1. OGE-450

14.2.2. SF-278

15. Key Words, Definitions, and Acronyms:
15.1. Key Words

15.1.1. Ethics

15.1.2. Integrity

15.1.3. Standards of conduct

15.1.4. Code of conduct

15.1.5. Motto

15.1.6. Core values

15.1.7. Rules of behavior

15.1.8. Ethical behavior

15.1.9. Gifts

15.1.10. Conflicts

15.1.11. Conflict of interest

15.1.12. Employment search

15.1.13. Post-government service employment
15.1.14. Impartiality

15.1.15. Misuse of position

15.1.16. Misuse of government property
15.1.17. Misuse of government time

v
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15.1.18.
15.1.19.
15.1.20.
15.1.21.
15.1.22.
15.1.23.
15.1.24.
15.1.25.
15.1.26.
15.1.27.
15.1.28.
15.1.29.
15.1.30.
15.1.31.
15.1.32.

15.2.De
15.2.1.

Outside employment
Outside activities
Nonfederal entities
Travel gifts
Teaching

Speaking

Writing

Official capacity
Personal capacity
Financial disclosure
Political activities
Fundraising

Ethics training
Public trust
Endorsement
finitions

Definitions are contained in each substantive section of the FBI Ethics and Integrity

Program Policy Guide.

15.3. Acronyms

15.3.1.
15.3.2.
15.3.3.
15.3.4.
15.3.5.
15.3.6.
15.3.7.
15.3.8.
15.3.9.
15.3.10
15.3.11
15.3.12

Code of Federal Regulations (CFR)
Department of Justice (DOJ)

deputy designated agency ethics official (DDAEO)
Executive Order (EQ)

Federal Bureau of Investigation (FBI)
Freedom of Information Act (FOIA)
Office of Government Ethics (OGE)
Policy Directive (PD)

policy guide (PG)

. United States (U.S.)

. United States Code (U.S.C.)

. United States government (USG)

16. Appendices and Attachments
16.1. Attachments
16.1.1. FBI Ethics and Integrity Program Policy Guide
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16.1.2. FBI Ethics Pocket Guide

ng

Name: isatrick W. KeIIeﬂyv

Title:|Assistant Director, Security Division

Name:|Kevin L. Perkins

Name:|Mark F. Giuliano

Title:|Deputy Director
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General Information:
Questions or comments pertaining to this handbook can be directed to:
FBIHQ/Office of Integrity and Compliance
Division point of contact: Assistant Director Patrick Kelley, 202-324-6110

Supersession Information:

Policy Directive 0454D, F'BI Ethics and Integrity Program Policy, and the
F'BI Ethics and Integrity Program Policy Guide, 0454PG

For archival reference to prior versions of the guide, contact the OIC point of contact listed above

HISTORY

The original version of this Guide was published on December 6, 2007, per FBI Directive 0019D.
That guide was in Manual form and designated 0019M.

Per the directive, Change 1 approved on June 3, 2009, updating the Manual and redesignating the
document as a Policy Guide (0205PG).

On September 24, 2010, Change 2 was approved and published per FBI Directive 0019D by FBI
Deputy Designated Agency Ethics Official Patrick W. Kelley. The Guide was designated 0205PG-2

On October 05, 2011, Change 3 was approved and published per FBI Directive 0454D by FBI
Deputy Designated Agency Ethics Official Patrick W. Kelley. The Guide was designated 0454PG
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Preamble: A Message from the Director

A Commitment to Institutional and Individual Integrity

Uncompromising institutional and individual integrity are core values of the FBL In fact,
integrity is the value that binds together the very fabric of our institutional identity. it defines
us and what we stand for; it is how we operate and how wWe measure our success. in short,
integrity is the touchstone for everything we do.

is our policy to comply fully with all laws, regulations, and rules governing our operations,
programs and activities, We cannot and do not countenance disregard for the law for the sake
of expediency in anything we do. The FBl expects its personnal to ascertain what laws and
regulations govern the activities in which they engage, to acguire sufficient knowledge of those
faws 1o parmit each emplovee to understand what the law requires, and to conform their
parsonal and professional conduct accordingly, Fu ther, the FBI requires its employess ta report
1o proper authority any known or suspectad failures to adhere 1o the law by themselbves or
athers.

Additionally, as individual FBl employees, it is our policy o adhere 1o the highest standards of
ethical conduct. in this regard, | believe that all FB emplovess want to do the “right thing” but
determining what is “right” is sometimes difficult to discern. This Manual brings together
refevant rules from the Office of Government Bthics, the Department of Justice, and the FBI and
prganizes them by subject 1o make i sasier for FBI personnel and those who advise them to
find and apply the standards governing individual ethical conduct

While some of these rules are complex, they all are based on one fundamental precept: Public
service is a public trust. Those of us lucky enough to serve the public in and through this great
grganization must adhere to that principle in everything we do. We have many extremely
difficult challenges shead of us. We cannot meet those ¢ch aiieﬁges without the trust and
support of the American people. We understand that their trust is earnad not given. We a
committed to earning it. Adherence to ti’m standards and values set forth in this Manual is an
important step in that direction,

James B. Comey

Director
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1. Scope

Legend

Black font: Statutory, Office of Government Ethics and other Agency Policy and Procedures
Biue nt DOJ Pﬁhcy and Procedures

1.1, Purpose

The purpose of this Policy Guide s to establish and describe the FRI Ethics and integrity
Program as weill as 1o implement the Standards of Ethical Conduct for Employess of the
Executive Branch and related requirements. This Guide intended 1o provide in depth legai
guidance, policy, and procedures for CDCs, ADCS, and other Bureay legal staff, in one
document, regarding the the Ethios Standards established by Federal statutes, Office of
Government Ethics regulations, DO requirements, the FBI Core Values, the Code of Conduct,
and related F8I policies and procedures ralated to these standards.

Special missions and needs of the Department of lustice and the FBI have led to the
gstablishment of Departmental and FBi-specific regulations and policies. The FBI Ethics and
integrity Program is designed to create an environment where alf employees are capable of
readily recognizing and resolving ethical issues. This is accomplished by making avatlable
gffective training and advice; hy prcw:&isa-& correct, consistent, and authoritative determinations
whan naeded; and by ensuring that all violations of ethics and related reguirements are
gromptly and appropriately addressad,

For guidance on recordkeeping related to the matters covered by this PG, please go to the
Records Managerent Division (RMB) Intranet site and see (/izj.&ﬂifé{zﬁi()ﬂ 319 Muanaging the
PRI s Records,

1.2, Applicability

This Guide applies to all FBl emplovess, including employeess on detall with the F8I and Special
Government Emplovees as described herein, Applicability of Office of Governmaent Ethics {OGE)
Regulations and the Department's supplementary regulations are governad by Office of
Government Ethics regulation. {See 5 CF.R. §2635.104, as modified by 5 CFR §3801.101)

“Employees” is defined b\; OGE, and we have incorporated its definition. {See section
4.1.1.2.{h}.} Contractors are not subject to the standards or to almaost everything else covered
in this PG, Specific sections 1o the contrary are noted, This Guide is binding on and for all FRI
employees. its provisions are not binding on nonamplovees, uniess specifically noted
atherwise, It may, and often should, be used for guidance in the areas i covers for ali
personnel. Any questions about the extent to which an individual is covered by this Guide must
b referred to the Office of Integrity and Compliance,
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Cartain types of conduct pertaining to these conflicts constitute criminal violations of Federal
faw. Willful or culpably negligent violations of the other standards or the Code of Conduxt
discussed in this Guide may be addressed as mise mwiu{ tor performance matters warranting
adverse personneal action

5

1.3, How {0 Use this Guide

This Guide is divided into chapters and subchapters by subject matier. We have attempted to
reference all generally applicable policies related to each topic discussed. For purposes of
clarity, this Guide contains color-coded fonts that are associated with the source of the policy
addressed within each chapter. This Guide is specifically formatted, therefore, to be read by
users viewing the Guide online and/or in color print form. The following key is used throughout
the Guide:

Legend

Black font: Statutory, Office of Government Ethics and other Agency Policy and Procedures
Blue font: DO Policy and Procedures
Red tont: FBI Policy and Procedurss

Usars are invited to bring to ocur attention any relevant source materials that would help shed
fight on policies within the addressed topic areas or to suggest the inclusion of new topic areas
1o be developed within this Guide. Such suggestions and recommaeandations should be directed
to the Office of Integrity and Compliance point of contact, noted on the cover of this Guide.

1.4 Entended Audienge

This Guide i3 for all FB Employees, For a quick reference to ethics guidance, please refer to the
Ethics Pocket Guide,
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2. Roles and Functional Responsibilities

Legend

Black font: Statutory, Office of Government Ethics and other Agency Policy and Procedures
Blue font: DOJ Policy and Procedures

Red font: FBI Policy and Procedures

This section desoribes and defines the roles and responsibilities of the various entities involved
in the administration of the FBI Ethics and Integrity Program.

2.1. Authorities External to the FBI, the U.S. Office of Government Ethics
2.1.1. S C.F.R. §2638.102 General policies

The Office of Government Ethics {{3E] provides overall direction and leadership concerning
executive branch policies related to preventing conflicts of interest. The Head of each Agency
has primary responsibility for the administration of the "ethics in Government" program within
his or her agency, [{3GE] carries out its leadership role by:

(1) Providing information on and promoting ethical standards in executive agencies;

(2) Consulting with agencies regarding their agency ethics programs and assisting them in
interpreting ethics rules and regulations;

(3) Developing rules and regulations pertaining to conflicts of interests and standards of
conduct;

(4) Monitoring compliance with the public and confidential financial disclosure requirements;
(5) Establishing a formal advisory opinion service; and,
(6) Evaluating the effectiveness of programs designed to prevent conflicts of interests.

2.1.2. S C.F.R. §2638.203 Duties of the Designated Agency Ethics Official

The Department of Justice’s Designated Agency Ethics Official (DAEO) shall coordinate and
manage the Agency's Ethics Program. The Program consists generally of:

(1) Liaison with the Office of Government Ethics;
(2) Review of financial disclosure reports;
(3) Initiation and maintenance of ethics education and training programs; and,

(4) Monitoring administrative actions and sanctions.

2-1
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2.2 FBY Agency Ethics Officials
2.2.1. The FBI Deputy Designated Agency Ethics Official (DDAEG

The FBI's Deputy Designated Agency Ethics Official {DDAED), see 5 CFR. § 2638.203, is the
Assistant Director of the Integrity and Compliance Office, and is responsibile to the Director and
the DAEQ of the Department of lustice (DO for the administration of the FBI's Government
Etrhics Program. The DGO DAEG appoints the FBI DDEAD, delegating the responsibility and the
authority to administer all aspects of the FBI Ethics and Integrity Program. The FBIDDEAG:

{a) Maintains close liaison with the UDepartment of Justice and the Office of Government Ethics
cancerning the FBUs Ethics Program

{b} Administers an effective system and procedure for the collection, filing, review, and, when
applicable, public inspaction of the financial disclosure reports.

{r} Administers and supervises a training program for FB employees concerning all ethics and
standards of conduct as requived by 5 CR.R. $2638. This includes developing a written plan
sach year for the FBI's annual training program in accordance with this regulation.

{ed} Administers, develops, and conducts a formal and informal counseling program for FBI
employees concerning all ethics and standards of conduct matters, including post employment

b

matters,

o

{e} Ensures that appropriate records are kept on advice renderad,

{f} Ensures that prompt and effective action is undertaken to remedy viclations or potential
violations of Government ethics requirements.

{g) Ensures that the FBUs Ethics Program, policies, and procedures are svaluated periodicaliv to
determine their adequacy and effectivensass in relation to current FBI responsibilities,

2.2.2. The FBI Oifice of Integrity and Complisnce

The Office of integrity and Compliance administers the day-te-day operation of all aspects of
the FBI Ethics and integrity Program, under the supervision of the DBEAQ. The Office of
Integrity and Compliance:

{a} Provides necessary support to the DDAEG in the functions listed above.

{b} Provides ethics counseling and training to FBI management and emplovees assigned to FRI
Headguarters Divisions.

{o} Provides expert advice to Chief Division Counsel {CDC) and other designated ethics
counselors throughout the FBL

{d} Maintains & library of appropriate and useful guidance and training materials.

{e} Overseas and administers the Frhics and Integrity Training Program to ensure compliance
with all reguiations and FBI polidies,

2-2
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2.2.3. Pesignation and Responsibiiities of FBI Ethies Counselors

;

{a} The following personnsl may act as FBI Fthics Counselors:

i¢

{1} Personnel 8o designated by the DDEAG and asegoned to the Office of Integrity and
Rf,mnpimm.e,, and alt Chief Division Counsel {CRC).

{2} Such additional personnel as may be designated in writing by the DDEAO. Hihics
counselors designated in writing by this provision niust obtain at least four hours per rating
vear of ethics-related training approved by the Office of Integrity and Comphiance.

{b} Erhics Counselor Responsibilities. Regardless of how designated, all Fthics Counselors:

{1} Are appointed to provide responsive and appropriate advice regarding Eehics and Standards
of Conduct 1ssues 1o current and former FBI employees within their areas of responsibility,
including oral and written ethics advice and counsel, exchuding formal ethics determinations,
{See DO Order 1200 1, Part 11, Bthiesh

{23 May act as qualified nstractors to provide reguired ethics training, {See SCFR§

2638701 o seq. |

{3} Are aware that, although advice is provided to individuals with Ethics or Standards of
Conduct guestions, the FBL, not the individual eroployee, remains the exclusive chient, and any
communication made with this designation is not protected by the attorney-client privilege.
This concept must be explained to individual employees s seeki ng advice when ;equired or
prudent,

{4 Must channel questions requiring formal ethics determinations to the DDAEG,

{5} Send a copy to the DDAEQ on any wrtiten advice {including e-mail} and ”~~3pmg the
DDABOand the Office of Integrity and Compliance of any significant verbal advice.

{0} Consult with the DDAED betore renderning advice on any matier that involves FBI or other
agency senior officials, appears sensitive or conlrovers ) , has potential media or congressional
iterest, impacts other FBI divisions, tnvolves novel 1ssues, will set a new pIece cedent, or
otherwise where prudence dictates that prior coordination with the DDAED 15 indicated.

{7} Seek pre-approval by the Office of Integnity and Compliance of all training videc
PowerPoint, tesson plans, or other materials used for required annual, emry--@n--mzty, or mhf:,r
ethics fraining

2.2.4, Cheef Division Counsel

addition to serving as Ethics Counselors for hisfher division, each CDC is responsible under
the general oversight of the DDAED for managing the FBI Ethics and integrity Program within
his/her division to ensure that training, record keeping, and other program reguirements are
& &
et
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2.2.6. FBI ADICs, Assistant Divectors, and SAUs

All FBI Assistant Directors in Charge {ADIC), Assistant Directors {AD), and 5;39:: ial Agents in
Charge {SAC) are responsible for ensuring that FBI Ethics and Integrity Program reguirements
are met within their respeciive divisions, including any division-specific nmedg o fraining or
guidance, and for appropriately addressing compliance problems as they anse according to

applicable administrative and disciplinary procedures. f no CDC is assigned, each ADIC, AD, or
SAC must designate a point of contact to administrate the Ethics and Integrity program within
the Division, ADICs, ADs, and SACS may consult the DDEAQ regarding any programmatic
guestions related to the FBI Ethics and Integrity Program or for advice relating to ethical
CONCEns.

2.2.7.  FBE Ewmployees

§

EFach employee is responsible for compliance with alf applicable ethics laws and regulations and
may be held accountable for any breach of the policies, re '»'u§ai'§fvm or statutes discussad in this
Guide. Each FBI employes must maintain a sufficiently thorough knowledge of alf ethical
regquirements, and of the FBI Ethics and integrity program, 1o demt y potential ethics issues as
they arise, a ’n:i to seek counseling when advice is needed. Adcﬁs-.sm\aii . each FBl employes is
responsible for adhering to the FBIE Code of Conduct and accountable for any willful or culpabily
negligent fatlure to do so.

~

2.3, Kthics Counseling and #ts Effect on Disciplinary Actien

{a) The FBI expects its employees to behave in such 3 way that their activities both on and off
duty will not discredit either themselves or the Bureau. Faiiure by a empibyee 1o follow the
guidelinas set forth in this Guide may result in appropriate administrative or disciplinary action.

5

(b} Emplovees who have questions about the application of the Office of Government Fthics
{OGE]} standards of conduct or any supplemental agency regulations 1o a particular situation or
circumstance should contact the ethics counselors identifiad for their organizations. Those
counselorn will coordinate their response to the ethics issue with the Office of Integrity and
Compliance and the BREAQD, as requirad by the circumstances.,

{c} Disciplinary action for violating the OGE standards of conduct, or the Department’s

supplemental regulation in B CFR §3801, is generally not taken against an emploves who
establishes that he or she engaged in such conduct in good faith relied upon the advice of an

agency ethics counselor, provided that the employes, in seaking such advice, made full
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disclosure of all relevant facts and circumstances. Howsever, reliance on an agency ethics
counseior’s advice may not protect the emplovee from prosecution i the employee’s conduct
violates a criminal statute. Good faith rellance on the informal advice of an agencoy ethics
counselor, however, may be taken into account by the Department of Justice in the selection of
cases for prosecution,

{d} An emploves’s disclosures to an agency ethics courselor are not protected by an attorney-
client privilege, Title 28 U.S.C. 8535 requires an agency ethics counssior to report any
information the official recsives ralating to a violation of the criminal cods, including the
standards of conduct provisions in Title 18 of the United States Cade.
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3. Code of Conduct

Legend

Black font: Statutory, Office of Government Ethics and other Agency Policy and Procedures
Blue font: DOJ Policy and Procedures

Red font. FBI Policy and Procedures

3.1 FBI Code of Conduct

#

The statement, “Public service is a public trust,” underlies all aspects of Government service,
The many ethics statutes and regulations discussed in this fii!(ﬁz. have one fundamental
purpose: to ensure that every LS. oitizen can be confident in the integrity of the Federal
Government and those in s employ. To this end, FBI employses have g responsibility, both to
the United States and to its citizens, to place lovalty {o the Constitution and public service
ahove private gain.

The FBi enjoys a reputation as one of the finest law enforcament organizations in the world
This reputation is largely dependent upon how each of us conducts ourselves, both in our
official and personal capacities. Al FBI employees are expected, therefore, to act in accordance
with the highest standards of personal honor and integrity. Although there are many aspecis o
this requirement, they may be distilled down to the following "Code of Canduct.™ FBI
employees shall:

1. Ascertain and understand what laws, regulations, and niles govern their official activities
and conform their professional con duct accordi dingly.

2. Apg‘iy i'}*e Pi‘in“ipieﬁ of Hthical Conduct, the FBI motto and the FBI Core Values in the
daily conduct of their personal and professional activities,
3. Ghey the Standards of Hthical Conduct for the Executive Branch and pertinent DON and

FBIregulations and policies,

®

4. Conduct their pez‘.ﬂ:omi activities in a manner that does oot iopede their professional
performance or tarnish the reputation of the FBL

3

Report to proper authority any viciations of law and regulation by themselves or others.

(41

6. Refratn from retaliating against eraplovess who, reasonably believing them 1o be trug,
report the violation of laws and regniations.

Pell the truth 1n all matiers,

The bedrock principles from which this Cade of Conduct s derived are set forth below.
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3.2. Executive Order 12674 "Principles of Ethical Conduct for Government Officers
and Employees"

“By virtue of the authority vested in me as President by the Constitution and the laws of the
United States of America, and in order to establish fair and exacting standards of ethical
conduct for all executive branch employees, it is hereby ordered as follows:

Part | - Principles of Ethical Conduct:

To ensure that every citizen can have complete confidence in the integrity of the Federal
Government, each Federal employee shall respect and adhere to the fundamental principles of
ethical service as implemented in regulations promulgated under sections 201 and 301 of this
order:

(a) Public service is a public trust requiring employees to place loyalty to the Constitution, the
laws, and ethical principles above private gain.

(b) Employees shall not hold financial interests that conflict with the conscientious performance
of duty.

(c) Employees shall not engage in financial transactions using nonpublic Government
information or allow the improper use of such information to further any private interest.

(d) An employee shall not, except pursuant to such reasonable exceptions as are provided by
regulation, solicit or accept any gift or other item of monetary value from any person or entity
seeking official action from doing business with, or conducting activities regulated by the
employee's agency, or whose interests may be substantially affected by the performance or
nonperformance of the employee's duties.

(e) Employees shall put forth honest effort in the performance of their duties.

(f) Employees shall make no unauthorized commitments or promises of any kind purporting to
bind the Government.

(g) Employees shall not use public office for private gain.

(h) Employees shall act impartially and not give preferential treatment to any private
organization or individual.

(i) Employees shall protect and conserve Federal property and shall not use it for other than
authorized activities.

(j) Employees shall not engage in outside employment or activities, including seeking or
negotiating for employment, that conflict with official Government duties and responsibilities.

(k) Employees shall disclose waste, fraud, abuse, and corruption to appropriate authorities.

(I) Employees shall satisfy in good faith their obligations as citizens, including all just financial
obligations, especially those such as Federal, State, or local taxes-that are imposed by law.

(m) Employees shall adhere to all laws and regulations that provide equal opportunity for all
Americans regardless of race, color, religion, sex, national origin, age, or handicap.
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(n) Employees shall endeavor to avoid any actions creating the appearance that they are
violating the law or the ethical standards promulgated pursuant to this order.”
3.3. 28 C.F.R § 45 Employee responsibilities (DOJ Employee Conduct Regulations)

& 45 1 Cross-reference 1o ethical standards and financial disclosure reguiations.

Employees of the Depariment of Justice are subject to the executive branch-wide Standards of
Ethical Conduct at 5 C.F.R. part 2635, the Department of Justice regulations at 5 C.F.R. part
3801 which supplement the executive branch-wide standards, the executive branch-wide
financial disclosure regulations at 5 C.F.R. part 2634 and the executive branch-wide employee
responsibilities and conduct regulations at 5 C.F.R. part 735,

& 45 2 Disgualification arising from personal or political relationshin.

{a} Unless authorized under paragraph {b} of this section, no employee shall participate in a
criminal investigation or prosecution if he has a personal or political relationship with:

{1} Any person or organization substantially involved in the conduct that is the subject of the
investigation or prosecution; or

{2} Any person or organization which he knows has a specific and substantial interest that
would be directly affected by the outcome of the investigation or prosecution.

{b} An employee assigned to or otherwise participating in a criminal investigation or
prasecution who believes that his participation may be prohibited by paragraph {a} of this
section shall report the matter and all attendant facts and circumstances to his supervisor at
the level of section chief or the equivalent or higher. f the supervisor determines that a
personal or political relationship exists between the employee and a person or organization
described in paragraph {a) of this section, he shall relieve the employee from participation
uniess he determines further, in writing, after full consideration of ail the facts and
circumstances, that:

(1) The relationship will not have the effect of rendening the emplovee's service less than fully
impartial and professional; and

{2} The emplovee's participation would not create an appearance of a conflict of interest likely
to affect the public perception of the integrity of the investigation or prosecution.

{c} For the purposes of this section:

(1} Political relationship means a close identification with an elected official, a candidate
{whether or not successful} for elective, public office, a political party, or a campaign
organization, arising from service as a principal adviser thereto or a principal official thereof;
and

(2) Personal relationship means a close and substantial connection of the type normally viewed
as likely to induce partiality. An employee is presumed to have a personal relationship with his
father, mother, brother, sister, child and spouse. Whether relationships (including friendships)
of an employee to other persons or organizations are "personal” must be judged on an
individual basis with due regard given to the subjective opinion of the employee.
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{d} This section pertains to agency management and is not intended to create rights
enforceable by private individuals or organizations.

§ 45 .3 Disciplinary proceedings under 18 U.S.C. 207{i}.

{a} Upon a determination by the Assistant Attorney General in charge of the Criminal Division
{Assistant Attorney General), after investigation, that there is reasonable cause to believe that a
former officer or employee, including a former special Government employee, of the
Department of Justice {(former departmental employee)} has violated 18 U.5.C. 207(3}, {b} or {c},
the Assistant Attorney General shall cause a copy of written charges of the violation{s) to be
served upon such individual, either personally or by registered mail. The charges shall be
accompanied by a notice to the former departmental employee to show cause within a
specified time of not less than 30 days after receipt of the notice why he or she should not be
prohibited from engaging in representational activities in relation to matters pending in the
Depariment of Justice, as authorized by 18 U.S5.C. 207(i}, or subjected to other appropriate
disciplinary action under that statute. [Editor's Note: The remainder of this section is procedural
and is not included in the section.]

& 45.4 Personal use of Government property.

{a) Employees may use Government property only for official business or as authorized by the
Government. See 5 C.F.R. 2635.101{b}{8}, 2635.704{a}. The following uses of Government office
and library equipment and facilities are hereby authorized:

(1) Personal uses that involve only negligible expense (such as electricity, ink, small amounts
of paper, and ordinary wear and tear); and

(2) Limited personal telephone/fax calls to locations within the office’s comruting area, or that
are charged to non-Government accounts.

{b} The foregoing authorization does not override any statutes, rules, or regulations governing
the use of specific types of Government property {e.g. internal Departmental policies governing
the use of electronic mail; and 41 C.F.R. (FPMR} 101-35.201, governing the authorized use of
long-distance telephone services), and may be revoked or limited at any time by any supervisor
ar component for any business reason.

{c} In using Government property, employees should be mindful of their responsibility to
pratect and conserve such property and to use official time in an honest effort to perform
official duties. See 5 C.F.R. 2635.101{b}{(8], 2635.704(a)}, 2635.705(a}).

& 45.10 Procedures to promote compliance with crime victims' rights obligations.

[Editor's Note: This section implements the provisions of the Justice for All Act that relate to
protection of the rights of crime victims. See 18 U.S.C. 3771 and is not included in this section ]

& 45.11 Reporting to the Office of the Inspector General.

Department of Justice employees have a duty to, and shall, report to the Department of Justice
Office of the inspector General, or to their supervisor or their component’s internal affairs
office for referral to the Office of the Inspector General:
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{a} Any allegation of waste, fraud, or abuse in a Department program or activity;

{b} Any allegation of criminal or sericus administrative misconduct on the part of a Department
employee {except those allegations of misconduct that are required to be reported to the
Department of Justice Office of Professional Responsibility pursuant to § 45.12); and

{c} Any investigation of allegations of criminal misconduct against any Department employee.
[For additional information, FBI employees can go to www .justice.gov/oig/]

5 45 12 Reporting 1o the Department of lustice Office of Professional Responsibility.

Department employees have a duty to, and shall, report to the Department of Justice Office of
Professional Responsibility {DOJ-OBR}, or to their supervisor, or their component’s internal
affairs office for referral to DOJ-OPR, any allegations of misconduct by a Department attorney
that relate to the exercise of the attorney's authority to investigate, litigate or provide legal
advice, as well as allegations of misconduct by law enforcement personnel when such
allegations are related to allegations of attorney misconduct within the jurisdiction of DOJ-OPR,

& 45.13 Duty to cooperate in an official investigation.

Department employees have a duty to, and shall, cooperate fully with the Office of the
Inspector General and Office of Professional Responsibility, and shall respond to questions
posed during the course of an investigation upon being informed that their statement will not
be used to incriminate them in a criminal proceeding. Refusal to cooperate could lead to
disciplinary action.
3.4 FBI Core Values

{a} The FBI's Core values are:

- Rigorous obedience to the Coustitution of the United States;

~ Respect for the dignity of all those we protect;

~ Compassion;

- Fairness;

- Uncompromising personal and institutional i;xiegmy; and

~ Accountability by accepting responsibility for our getions and decisions and their

CORSECUENCes,
- Leadership, by example, both personal and professional; and
~ Diversity.

{b} The FBI Core values have been promulgated by the Director, upon the recommendation of a
representative group of FBE personnel, as follows:

The strategic plan for accomplishing the FBI's mission must begin by identifving the core values
which need to be preserved and defendead E}y he FBI in performing its statutory mission. Those
values are: rigorous obedience to the Constitution of the United States; respect for the dignity
of all those we protect; compassion; fairness; uncompromising persanal and institutional
integrity; accountability by accepting respoy Nbsi:‘t 1‘ our actions and decisions and their
conseguences; and leadership, by example, both personal and professional. These values do
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not exhaust the many goals which we wish to achieve, but they capsulate them as well as can
be done in a few words, Qur values must be fully understood, practiced, shared, vigorously
defended and praserved.

I

Ohservance of these core values is our guarantee of excelience and prosperity in performing
the FBI's national security and oriminal investigative functions. Rigorous obedience to
constitutional principles ensures that individually and institutionally we always remember that
constitutional guarantess are more important than the outcome of any single interview, search
for evidence, or investigation, Respect for the dignity of all whom we protect reminds us to
wield law enforcement powers with restraints and 1o recognize the natural human tendency to
he corrupted by power and to become callous in its exercise. Fairmess and compassion ensure
that we treat everyone with the highest regard for constitutional, civil and human rights.,
Parsonal and institutional integrity reinforce each other and are aweoﬁ to the Nation in
axchange for the sacred trust and great authority conferred upon us.

We who enforce the law must not merely ohey it We have an obligation 1o set g moral
example which those whom we protect can follow, Because the FBFs success in accomplishing
its mission is directly related to the support and cooperation of those we protect, these core
values are the fiber which holds together the vitality of the mstitution.

3.5 FBI Motto
The FBI's Code of Conduct and Core Values are reflected in our Motto:
"Fidelity, Bravery and Integrity.”

These terms are defined in Merriom-Webster Dictionory, © 2006-7 by Merriam-Webster, Ing,,
as follows:

{a) Fidelity: "The quality or state of being faithful" and "strict and continuing faithfuiness 1o an
d,.hgatmﬁ, frust, or duty "

{b} Bravery: "The quality or state of being b“&i‘x’ﬁ" courage.” The term "brave” 15 defined as
"having or showing courage " ”i;"muag T is defined as "mental or moral strength fo venture,
persevere, and withstand danger, fear, or sjn‘f“ culty,”

{¢} Imtegrity: "Fum adherence to a code of especially moral and artistic values™ and
"rustworthiness and incorruptibility to a degree that one is incapable of being false to a

H

trust, responsibiitty, or pledge.
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4. Standards of Conduct

Legend

Black font: Statutory, Office of Government Ethics and other Agency Policy and Procedures
Blue font: DOJ Policy and Procedures

Red font: FBI Policy and Procedures

4.1. Standards of Conduct General Provisions
4.1.1. Office of Government Ethics Regulations
4.1.1.1. S C.F.R. §2635.101 Basic obligation of public service.

(a) Public service is a public trust. Each employee has a responsibility to the United States
Government and its citizens to place loyalty to the Constitution, laws and ethical principles
above private gain. To ensure that every citizen can have complete confidence in the integrity of
the Federal Government, each employee shall respect and adhere to the principles of ethical
conduct set forth in this section, as well as the implementing standards contained in this part and
in supplemental agency regulations.

(b) General principles. The following general principles apply to every employee and may
form the basis for the standards contained in this part. Where a situation is not covered by the
standards set forth in this part, employees shall apply the principles set forth in this section in
determining whether their conduct is proper.

(1) Public service is a public trust, requiring employees to place loyalty to the Constitution,
the laws and ethical principles above private gain.

(2) Employees shall not hold financial interests that conflict with the conscientious
performance of duty.

(3) Employees shall not engage in financial transactions using nonpublic Government
information or allow the improper use of such information to further any private interest.

(4) An employee shall not, except as permitted by subpart B of this part, solicit or accept any
gift or other item of monetary value from any person or entity seeking official action from,
doing business with, or conducting activities regulated by the employee's agency, or whose
interests may be substantially affected by the performance or nonperformance of the
employee's duties.

(5) Employees shall put forth honest effort in the performance of their duties.

(6) Employees shall not knowingly make unauthorized commitments or promises of any kind
purporting to bind the Government.

(7) Employees shall not use public office for private gain.

(8) Employees shall act impartially and not give preferential treatment to any private
organization or individual.
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(9) Employees shall protect and conserve Federal property and shall not use it for other than
authorized activities.

(10) Employees shall not engage in outside employment or activities, including seeking or
negotiating for employment, that conflict with official Government duties and responsibilities.

(11) Employees shall disclose waste, fraud, abuse, and corruption to appropriate authorities.

(12) Employees shall satisfy in good faith their obligations as citizens, including all just
financial obligations, especially those--such as Federal, State, or local taxes--that are imposed
by law.

(13) Employees shall adhere to all laws and regulations that provide equal opportunity for all
Americans regardless of race, color, religion, sex, national origin, age, or handicap.

(14) Employees shall endeavor to avoid any actions creating the appearance that they are
violating the law or the ethical standards set forth in this part. Whether particular circumstances
create an appearance that the law or these standards have been violated shall be determined
from the perspective of a reasonable person with knowledge of the relevant facts.

{See afso Section 3.2, Executive Ovder 12674 “Principies of Ethical Conduct for
Government Officers and Employees.”)

(c) Related statutes. In addition to the standards of ethical conduct set forth in this part, there
are conflict of interest statutes that prohibit certain conduct. Criminal conflict of interest statutes
of general applicability to all employees, 18 U.S.C. 201, 203, 205, 208, and 209, are summarized
in the appropriate subparts of this part and must be taken into consideration in determining
whether conduct is proper. Citations to other generally applicable statutes relating to employee
conduct are set forth in subpart I and employees are further cautioned that there may be
additional statutory and regulatory restrictions applicable to them generally or as employees of
their specific agencies. Because an employee is considered to be on notice of the requirements of
any statute, an employee should not rely upon any description or synopsis of a statutory
restriction, but should refer to the statute itself and obtain the advice of an agency ethics official
as needed.

4.1.1.2. S C.F.R. §2635.102 Definitions.

The definitions listed below are used throughout this part. Additional definitions appear in the
subparts or sections of subparts to which they apply. For purposes of this part:

(a) Agency means an executive agency as defined in 5 U.S.C. 105 and the Postal Service and
the Postal Rate Commission. It does not include the General Accounting Office or the
Government of the District of Columbia.

(b) Agency designee refers to any employee who, by agency regulation, instruction, or other
issuance, has been delegated authority to make any determination, give any approval, or take any
other action required or permitted by this part with respect to another employee. An agency may
delegate these authorities to any number of agency designees necessary to ensure that
determinations are made, approvals are given, and other actions are taken in a timely and
responsible manner. Any provision that requires a determination, approval, or other action by the
agency designee shall, where the conduct in issue is that of the agency head, be deemed to
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require that such determination, approval or action be made or taken by the agency head in
consultation with the designated agency ethics official.

(c) Agency ethics official refers to the designated agency ethics official or to the alternate
designated agency ethics official, referred to in § 2638.202(b) of this chapter, and to any deputy
ethics official, described in § 2638.204 of this chapter, who has been delegated authority to assist
in carrying out the responsibilities of the designated agency ethics official.

PO and FBI Ethics Designess

The Attorney General has designated the Assistant Attorney General for Admmstration
{AAG/AY 1o be the Designated Agency Hrbies Oficial {(DAEG) for the Diepartment of Justice.
See S F R §263R 202

The AAG/A has destgnated the Assistant Direcior of the FBE s Office of Integnity and
Compliance to be the Deputy Designated Agency Ethics Official (DDARO) for the FBL

(d) Agency programs or operations refers to any program or function carried out or performed
by an agency, whether pursuant to statute, Executive order, or regulation.

(e) Corrective action includes any action necessary to remedy a past violation or prevent a
continuing violation of this part, including but not limited to restitution, change of assignment,
disqualification, divestiture, termination of an activity, waiver, the creation of a qualified
diversified or blind trust, or counseling.

(f) Designated agency ethics official refers to the official designated under § 2638.201 of this
chapter T30 DAEC or FRIDDAEOL

(g) Disciplinary action includes those disciplinary actions referred to in Office of Personnel
Management regulations and instructions implementing provisions of title 5 of the United States
Code or provided for in comparable provisions applicable to employees not subject to title 5,
including but not limited to reprimand, suspension, demotion, and removal. In the case of a
military officer, comparable provisions may include those in the Uniform Code of Military
Justice.

(h) Employee means any officer or employee of an agency, including a special Government
employee. It includes officers but not enlisted members of the uniformed services. For purposes
other than subparts B and C of this part, it does not include the President or Vice President.
Status as an employee is unaffected by pay or leave status or, in the case of a special
Government employee, by the fact that the individual does not perform official duties on a given
day.

(1) Head of an agency means, in the case of an agency headed by more than one person, the
chair or comparable member of such agency.

() He, his, and him include she, hers and her.

(k) Person means an individual, corporation and subsidiaries it controls, company, association,
firm, partnership, society, joint stock company, or any other organization or institution, including
any officer, employee, or agent of such person or entity. For purposes of this part, a corporation
will be deemed to control a subsidiary if it owns 50 percent or more of the subsidiary's voting
securities. The term is all-inclusive and applies to commercial ventures and nonprofit
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organizations as well as to foreign, State, and local governments, including the Government of
the District of Columbia. It does not include any agency or other entity of the Federal
Government or any officer or employee thereof when acting in his official capacity on behalf of
that agency or entity.

(1) Special Government employee means those executive branch officers or employees
specified in 18 U.S.C. 202(a). A special Government employee is retained, designated,
appointed, or employed to perform temporary duties either on a full-time or intermittent basis,
with or without compensation, for a period not to exceed 130 days during any consecutive 365-
day period.

(m) Supplemental agency regulation means a regulation issued pursuant to §2635.105.

4.1.1.3. S C.F.R. §2635.103 Applicability to members of the uniformed
services.

Editor's Note: This section does not apply to the FBI and is, therefore, omitted.
4.1.1.4. S C.F.R. §2635.104 Applicability to employees on detail/assignment.

(a) Details/assignments to other agencies. Except as provided in paragraph (d) of this section,
an employee on detail, including a uniformed officer on assignment, from his employing agency
to another agency for a period in excess of 30 calendar days shall be subject to any supplemental
agency regulations of the agency to which he is detailed rather than to any supplemental agency
regulations of his employing agency.

Application of Ethics Rules to Personnel Detailed or Assigned to Another Agency from the
FBY

Professional Staff Employess: FBI professional staff emplovees who are detatled or assigned
to another agency for a period in excess of 30 calendar davs are subject o ethics rules and
regulations of the recetving agency.

Special Agente: FBI Special Agents remain subject to the ethies rules and regulations
applicable to all FBI employess, including the temdards of Conduct (SO} and aii wii ies
expressed in this Guide notwithstanding a detait or assignment to another agency. See Section

A

4.1.4, Supplemental Standards of Conduct for DO Employees.

Al FBI Employees: All FBI emplovees detailed or assigned to another agency rematn subject
o

e exiensive restrictions on ﬁmf polttical activities under the Hatch Act S UN.C.

Mg
88 ,2”§~7'%m$ See Section 7.1 and

s FBI conditions of em pi'}ym ent {e.g, prepublication review requirements). See Section 6.5,

Prepublication Revi

2

Application of Ethics Ruoles to Personnpel Detatled or Assigned {g the FBY

All Federsl emg,ks vees detatled/assigned 1o work in the FRI for 30 calendar days or more from
other agencies must comply with the

s Hthics rules and regulation agp‘i cable to FBI employees, including the Standards of
Condnct and all policies expressed 1n this Guide.
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s Standards and conditions of employment, wncluding prepublication review requirernents of
the FBI and are subject to 5 CF R, §3801 See Scection 4 1.4, Supplomental Standards of
Conduct for DOY Emplovees,

(b) Details to the legislative or judicial branch. An employee on detail, including a uniformed
officer on assignment, from his employing agency to the legislative or judicial branch for a
period in excess of 30 calendar days shall be subject to the ethical standards of the branch or
entity to which detailed. For the duration of any such detail or assignment, the employee shall
not be subject to the provisions of this part, except this section, or, except as provided in
paragraph (d) of this section, to any supplemental agency regulations of his employing agency,
but shall remain subject to the conflict of interest prohibitions in title 18 of the United States
Code.

(c) Details to non-Federal entities. Except to the extent exempted in writing pursuant to this
paragraph, an employee detailed to a non-Federal entity remains subject to this part and to any
supplemental agency regulation of his employing agency. When an employee is detailed
pursuant to statutory authority to an international organization or to a State or local government
for a period in excess of six months, the designated agency ethics official may grant a written
exemption from subpart B of this part based on his determination that the entity has adopted
written ethical standards covering solicitation and acceptance of gifts which will apply to the
employee during the detail and which will be appropriate given the purpose of the detail.

(d) Applicability of special agency statutes. Notwithstanding paragraphs (a) and (b) of this
section, an employee who is subject to an agency statute which restricts his activities or financial
holdings specifically because of his status as an employee of that agency shall continue to be
subject to any provisions in the supplemental agency regulations of his employing agency that
implement that statute.

4.1.1.5. S C.F.R. §2635.105 Supplemental agency regulations.

In addition to the regulations set forth in this part, an employee shall comply with any
supplemental agency regulations issued by his employing agency under this section.

(a) An agency that wishes to supplement this part shall prepare and submit to the Office of
Government Ethics, for its concurrence and joint issuance, any agency regulations that
supplement the regulations contained in this part. Supplemental agency regulations which the
agency determines are necessary and appropriate, in view of its programs and operations, to
fulfill the purposes of this part shall be:

(1) In the form of a supplement to the regulations in this part; and
(2) In addition to the substantive provisions of this part.
Note: I¥OF s supplemental regulations can be found tn Section 414 Supplemeniad Standavds of
Conduct for DUOJ Employees.
(b) After concurrence and co-signature by the Office of Government Ethics, the agency shall
submit its supplemental agency regulations to the Federal Register for publication and
codification at the expense of the agency in title 5 of the Code of Federal Regulations.

Supplemental agency regulations issued under this section are effective only after concurrence
and co-signature by the Office of Government Ethics and publication in the Federal Register.
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(c) This section applies to any supplemental agency regulations or amendments thereof issued
under this part. It does not apply to:

(1) A handbook or other issuance intended merely as an explanation of the standards
contained in this part or in supplemental agency regulations;

(2) An instruction or other issuance the purpose of which is to:

(1) Delegate to an agency designee authority to make any determination, give any
approval or take any other action required or permitted by this part or by supplemental
agency regulations; or

(11) Establish internal agency procedures for documenting or processing any
determination, approval or other action required or permitted by this part or by
supplemental agency regulations, or for retaining any such documentation; or

(3) Regulations or instructions that an agency has authority, independent of this part, to
issue, such as regulations implementing an agency's gift acceptance statute, protecting
categories of nonpublic information or establishing standards for use of Government
vehicles. Where the content of any such regulations or instructions was included in the
agency's standards of conduct regulations issued pursuant to Executive Order 11222 and the
Office of Government Ethics concurs that they need not be issued as part of an agency's
supplemental agency regulations, those regulations or instructions may be promulgated
separately from the agency's supplemental agency regulations.

4.1.1.6. S C.F.R. §2635.106 Disciplinary and corrective action.

(a) Except as provided in §2635.107, a violation of this part or of supplemental agency
regulations may be cause for appropriate corrective or disciplinary action to be taken under
applicable Government wide regulations or agency procedures. Such action may be in addition to
any action or penalty prescribed by law.

(b) It is the responsibility of the employing agency to initiate appropriate disciplinary or
corrective action in individual cases. However, corrective action may be ordered or disciplinary
action recommended by the Director of the Office of Government Ethics under the procedures at
part 2638 of this chapter.

(c) A violation of this part or of supplemental agency regulations, as such, does not create any
right or benefit, substantive or procedural, enforceable at law by any person against the United
States, its agencies, its officers or employees, or any other person. Thus, for example, an
individual who alleges that an employee has failed to adhere to laws and regulations that provide
equal opportunity regardless of race, color, religion, sex, national origin, age, or handicap is
required to follow applicable statutory and regulatory procedures, including those of the Equal
Employment Opportunity Commission.

4.1.1.7. S C.F.R. §2635.107 Ethics advice.

(a) As required by §§ 2638.201 and 2638.202(b), each agency has a designated agency ethics
official { AAG for Administration] who, on the agency's behalf, is responsible for coordinating
and managing the agency's ethics program, as well as an alternate. The designated agency ethics
official has authority under § 2638.204 to delegate certain responsibilities, including that of
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providing ethics counseling regarding the application of this part, to one or more deputy ethics
officials { FBI AD, Office of futegrity and Compliance].

(b) Employees who have questions about the application of this part or any supplemental
agency regulations to particular situations should seek advice from an agency ethics official {FB1
DIDAEG or FBI Ethics Counselor]. Disciplinary action for violating this part or any
supplemental agency regulations will not be taken against an employee who has engaged in
conduct in good faith reliance upon the advice of an agency ethics official, provided that the
employee, in seeking such advice, has made full disclosure of all relevant circumstances. Where
the employee's conduct violates a criminal statute, reliance on the advice of an agency ethics
official cannot ensure that the employee will not be prosecuted under that statute. However, good
faith reliance on the advice of an agency ethics official is a factor that may be taken into account
by the Department of Justice in the selection of cases for prosecution. Disclosures made by an
employee to an agency ethics official are not protected by an attorney-client privilege. An
agency ethics official is required by 28 U.S.C. 535 to report any information he receives relating
to a violation of the criminal code, title 18 of the United States Code.

4.1.2. 5 C.F.R. §735 Employee Responsibilities and Conduct (Office of Personnel
Management Regulations)

4.1.2.1. OPM Regulation — 5 C.F.R. §735.103

In addition to the standards of conduct in Subpart B [Gambling, Conduct that Safeguard the
Examination Process, Conduct Prejudicial to the Government] of this part, an employee shall
comply with the standards of ethical conductin 5 C.F.R. 2635, as well as any supplemental
regulation issued by the employee's agency under 5 C.F.R. 2635.105. An employee's violation
of those regulations may cause the employee's agency to take disciplinary action or corrective
action as that term is used in 5 C.F.R. part 2635. Such disciplinary action or corrective action
may be in addition to any penalty prescribed by law.

4.1.3. 28 C.F.R. §45 Employee responsibilities (BOJ Employee Conduct
Regulations)

[See aiso Section 3, Code of Conduct]
4.1.4. Supplement Standards of Ethical Conduct for DOJ Employees
4.1.4.1. BOJ Supplemental Regulation — S C.F.R. §3801.101
In accordance with §2635.105 of this title, the regulations in this part apply to eropioyees of the
Department of Justice and supplement the Standards of Ethical Conduct for Employess of the
Executive Branch 1o part 2635 of this ttle. In addition to the regulations covtained i part 2635
of this titie and this part, employees are subject to the conduct regulations contained in part 735
of this titie and 28 CF R part 45
4.1.4.2. BOJ Supplemental Regulation - 5 C.F.R. §3801.102
Notwithstanding a detail or assigument 1o another entity, any Special Agent of the Federal
Bureau of Investigation or Prrug Enforcement Adminisiration who 1s subject to the regulations or
standards of ethical conduct of that entity pursuant to §2635.104 of this title shall also remain
subject to the regulations in this part.
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4.1.4.3. DOJ Supplemental Regulation - 5 C.F.R. §3801.103

o,

{a) Pursuant to §2635 203(a) of this title, each of the following components is designated as a
separate agency for purposes of the regulations contaimed in subpart B of part 2635 of this title
governing gifts from outside sources, and, accordingly, §2635 807 of this utle governing
teaching, speaking, and writing:

Antitrust Division

Bureau of Prisons

Civil Division

Civil Rights Bvision

Community Relations Service

Criminal Dhivision

Drug Hoforcement Adminisiration
Havironment and Matural Resources Dhvision
Executive Office for humigration Review
Executive Office for United States Attorneys
Executive Otfice Tor United States Trustees
Federal Bureau of Investigation

Foreign Claims Settlement Commission
Immigration and Naturalization Service
Independent Counsel appotnted by the Attorney General
INTERPOL

National Drug Intelligence Center

Fustice Management Division MD)

{ffice of Information and Privacy

Office of Intelligence Policy and Review
Office of Community Oriented Policing Services
{Oftfice of Justice Programs

Office of the Pardon Attoroey

Office of Policy Development

Ottices of the United States Attomey (94}
Offices of the United States Trustee (21)

Tax {nvision

Ulnited States Marshals Servies
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Pnited States Parole Commission

{b) Employees serving in positions within the Department but cutside of the components
designaied 1 paragraph {a) of this section must continue to treat the eoutire Bepartment of Justice
as their eraploying ageney for purposes of the gft rules of subpart B of part 2635 of this title and
the application of the teaching, speaking and writing provisions found in §2633 BO7 of this title.

4.2. Gifts from Outside Sources to Employees
The toliow }g ules concern gifts from outside sources to individual emplovees. They apply

regardless of whether an FBI emplovee 15 on or off duty. The rules governing gifis between
employees or gifts to the FBI are covered in Sections 4 3. and 4.4 respectively of this Guide.

4.2.1. Office of Government Ethics Regulations
4.2.1.1. 5 C.F.R. §2635.201 Overview.

This subpart contains standards that prohibit an employee from soliciting or accepting any gift
from a prohibited source or given because of the employee's official position unless the item is
excluded from the definition of a gift or falls within one of the exceptions set forth in this
subpart.

4.2.1.2. S C.F.R. §2635.202 General standards.

(a) General prohibitions. Except as provided in this subpart, an employee shall not, directly or
indirectly, solicit or accept a gift:

(1) From a prohibited source; or

(2) Given because of the employee's official position.

] “rﬁ(yi;‘;:‘v‘ IR, 4(; fAr; f YAl Y2 })(
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g wilding, Becaus J
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v are R personmned, as‘he? zm:’ vichuals wor for privaie se cior
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F?“:’S?i fdes are nof &) s et el
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o thedy
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Creq DECAUSE NENE PDErSiiiel w ovk ina Dar fiouiar

¥

f%&:s'qi'me “ucpfm*f_‘e of ff% ;’ ee mig s by FEE emplovees wondd not be legally

(b) Relationship to illegal gratuities statute. Unless accepted in violation of paragraph (c)(1) of
this section, a gift accepted under the standards set forth in this subpart shall not constitute an
illegal gratuity otherwise prohibited by 18 U.S.C. 201(c)(1)(B).

(c) Limitations on use of exceptions. Notwithstanding any exception provided in this subpart,
other than §2635.204(j), an employee shall not:

(1) Accept a gift in return for being influenced in the performance of an official act;

(2) Solicit or coerce the offering of a gift;

4-9
UNCLASSIFIED



FBI Ethics and Integrity Program Policy Guide
UNCLASSIFIED

(3) Accept gifts from the same or different sources on a basis so frequent that a reasonable
person would be led to believe the employee is using his public office for private gain;

Example 1: A purchasing agent for a Veterans Administration hospital routinely deals with
representatives of pharmaceutical manufacturers who provide information about new company
products. Because of his crowded calendar, the purchasing agent has offered to meet with
manufacturer representatives during his lunch hours Tuesdays through Thursdays and the
representatives routinely arrive at the employee's office bringing a sandwich and a soft drink for
the employee. Even though the market value of each of the lunches is less than $6 and the
aggregate value from any one manufacturer does not exceed the $50 aggregate limitation in
$2635.204(a) on de minimis gifts of $20 or less, the practice of accepting even these modest gifts
on a recurring basis is improper.

(4) Accept a gift in violation of any statute. Relevant statutes applicable to all employees
include:

(1) 18 U.S.C. 201(b), which prohibits a public official from seeking, accepting, or agreeing
to receive or accept anything of value in return for being influenced in the performance of an
official act or for being induced to take or omit to take any action in violation of his official
duty. Asused in 18 U.S.C. 201(b), the term *"public official'' is broadly construed and
includes regular and special Government employees as well as all other Government
officials; and

(11) 18 U.S.C. 209, which prohibits an employee, other than a special Government
employee, from receiving any salary or any contribution to or supplementation of salary from
any source other than the United States as compensation for services as a Government
employee. The statute contains several specific exceptions to this general prohibition,
including an exception for contributions made from the treasury of a State, county, or
municipality; or

(5) Accept vendor promotional training contrary to applicable regulations, policies or
guidance relating to the procurement of supplies and services for the Government, except
pursuant to §2635.204(1).

[57 FR 35041, Aug. 7, 1992; 57 FR 48557, Oct. 27, 1992, as amended at 62 FR 48747, Sept.
17, 1997]

4.2.1.3. S C.F.R. §2635.203 Definitions.
For purposes of this subpart, the following definitions shall apply:

(a) Agency has the meaning set forth in §2635.102(a). However, for purposes of this subpart,
an executive department, as defined in 5 U.S.C. 101, may, by supplemental agency regulation,
designate as a separate agency any component of that department which the department
determines exercises distinct and separate functions.

(b) Gift includes any gratuity, favor, discount, entertainment, hospitality, loan, forbearance, or
other item having monetary value. It includes services as well as gifts of training, transportation,
local travel, lodgings and meals, whether provided in-kind, by purchase of a ticket, payment in
advance, or reimbursement after the expense has been incurred. It does not include:
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(1) Modest items of food and refreshments, such as soft drinks, coffee and donuts, offered
other than as part of a meal,

(2) Greeting cards and items with little intrinsic value, such as plaques, certificates, and
trophies, which are intended solely for presentation;

Exeonple: An FET Special Agent in Charge (SAC) iy fnvited 1o a meeting with ¢
the dssociation of the Chiefs of Police. While av the meeting, the M* is ng,see.-ff{,
; ;

Widerford crysial paperweight etched with her name valued o8 8730 7
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e
convert something of vafue, like the crysicd heve, into an ftem having

(3) Loans from banks and other financial institutions on terms generally available to the
public;

(4) Opportunities and benefits, including favorable rates and commercial discounts, available
to the public or to a class consisting of all Government employees or all uniformed military
personnel, whether or not restricted on the basis of geographic considerations;
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(5) Rewards and prizes given to competitors in contests or events, including random
drawings, open to the public unless the employee's entry into the contest or event is required as
part of his official duties;

Foxample 10 An FEI Special Agent v Charge (SAC) attends o fow enforcement conference as pari
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(6) Pension and other benefits resulting from continued participation in an employee welfare
and benefits plan maintained by a former employer;

(7) Anything which is paid for by the Government or secured by the Government under
Government contract;

spi
e x 93?::%?. she veceives educatiomal materials,
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fisposition of the conference ifems.

personal properiy and should ’;;af be wyed for her per mmu‘;’

NOTE: Some airlines encourage those purchasing tickets to join programs that award free
flights and other benefits to frequent fliers. Any such benefit earned on the basis of
Government-financed travel belongs to the agency rather than to the employee and may be
accepted only insofar as provided under 41 C.F.R. §301-53. {See Neciion 4.2.1.6, Gifis from
Outside Sowrcesf

(8) Any gift accepted by the Government under specific statutory authority, including:

(1) Travel, subsistence, and related expenses accepted by an agency under the authority of
31 U.S.C. 1353 in connection with an employee' s attendance at a meeting or similar function
relating to his official duties which take place away from his duty station. The agency's

acceptance must be in accordance with the implementing regulations at 41 C.F R. part 304—1;
and

[See Section 4.4, ifts to the Agency, Tor policy and procedures in accepting such travel
expenses for the FBL]

(1) Other gifts provided in-kind which have been accepted by an agency under its agency
gift acceptance statute; or

(9) Anything for which market value is paid by the employee.

(c) Market value means the retail cost the employee would incur to purchase the gift. An
employee who cannot ascertain the market value of a gift may estimate its market value by
reference to the retail cost of similar items of like quality. The market value of a gift of a ticket

entitling the holder to food, refreshments, entertainment, or any other benefit shall be the face
value of the ticket.

Example 1: An employee who has been given an acrylic paperweight embedded with the
corporate logo of a prohibited source may determine its market value based on her observation
that a comparable acrylic paperweight, not embedded with a logo, generally sells for about $20.

Example 2: A prohibited source has offered an employee a ticket to a charitable event consisting
of a cocktail reception to be followed by an evening of chamber music. Even though the food,

refreshments, and entertainment provided at the event may be worth only 820, the market value
of the ticket is its 8250 face value.
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(d) Prohibited source means any person who:
(1) Is seeking official action by the employee's agency;
(2) Does business or seeks to do business with the employee's agency;
(3) Conducts activities regulated by the employee's agency;

(4) Has interests that may be substantially affected by performance or nonperformance of the
employee's official duties; or

(5) Is an organization a majority of whose members are described in paragraphs (d) (1)
through (4) of this section.

b7E

(e) A gift is solicited or accepted because of the employee's official position if it is from a
person other than an employee and would not have been solicited, offered, or given had the
employee not held the status, authority or duties associated with his Federal position.

NOTE: Gifts between employees are subject to the limitations set forth in subpart C of this
part. {See Seciion 4.3., (ifis Between Employees|

Example 1: Where free season tickets are offered by an opera guild to all members of the
Cabinet, the gift is offered because of their official positions.

Example 2: Employees at a regional office of the Department of Justice (DO.J) work in
Government-leased space at a private office building, along with various private business
tenants. A major fire in the building during normal office hours causes a traumatic experience
for all occupants of the building in making their escape, and it is the subject of widespread news
coverage. A corporate hotel chain, which does not meet the definition of a prohibited source for
DOJ, seizes the moment and announces that it will give a free night's lodging to all building
occupants and their families, as a public goodwill gesture. Employees of DOJ may accept, as
this gift is not being given because of their Government positions. The donor's motivation for
offering this gift is unrelated to the DOJ employees’ status, authority or duties associated with
their Federal position, but instead is based on their mere presence in the building as occupants
at the time of the fire.

(f) A gift which is solicited or accepted indirectly includes a gift:

(1) Given with the employee' s knowledge and acquiescence to his parent, sibling, spouse,
child, or dependent relative because of that person's relationship to the employee, or
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(2) Given to any other person, including any charitable organization, on the basis of
designation, recommendation, or other specification by the employee, except as permitted for
the disposition of perishable items by §2635.205(a)(2) of this chapter.

Example 1: An employee who must decline a gift of a personal computer pursuant to this subpart
may not suggest that the gift be given instead to one of five charitable organizations whose
names are provided by the employee.

(g) Vendor promotional training means training provided by any person for the purpose of
promoting its products or services. It does not include training provided under a Government
contract or by a contractor to facilitate use of products or services it furnishes under a
Government contract.

[57 FR 35042, Aug. 7, 1992, as amended at 60 FR 51667, Oct. 3, 1995; 63 FR 69993, Dec. 18,
1998: 64 FR 2422, Jan. 14, 1999]

4.2.1.4. S C.F.R. §2635.204 Exceptions.

The prohibitions set forth in §2635.202(a) do not apply to a gift accepted under the
circumstances described in paragraphs (a) through (1) of this section, and an employee's
acceptance of a gift in accordance with one of those paragraphs will be deemed not to violate the
principles set forth in §2635.101(b), including appearances. Even though acceptance of a gift
may be permitted by one of the exceptions contained in paragraphs (a) through (1) of this section,
it is never inappropriate and frequently prudent for an employee to decline a gift offered by a
prohibited source or because of his official position.

(a) Gifts of $20 or less. An employee may accept unsolicited gifts having an aggregate market
value of $20 or less per source per occasion, provided that the aggregate market value of
individual gifts received from any one person under the authority of this paragraph shall not
exceed $50 in a calendar year. This exception does not apply to gifts of cash or of investment
interests such as stock, bonds, or certificates of deposit. Where the market value of a gift or the
aggregate market value of gifts offered on any single occasion exceeds $20, the employee may
not pay the excess value over $20 in order to accept that portion of the gift or those gifts worth
$20. Where the aggregate value of tangible items offered on a single occasion exceeds $20, the
employee may decline any distinct and separate item in order to accept those items aggregating
$20 or less.

Example 1: An employee of the Securities and Fxchange Commission and his spouse have been
invited by a representative of a regulated entity to a Broadway play, tickets to which have a face
value of 830 each. The aggregate market value of the gifts offered on this single occasion is $60,
840 more than the 820 amount that may be accepted for a single event or presentation. The
employee may not accept the gift of the evening of entertainment. He and his spouse may attend
the play only if he pays the full $60 value of the two tickets.

Example 2: An employee of the Defense Mapping Agency has been invited by an association of
cartographers to speak about his agency's role in the evolution of missile technology. At the
conclusion of his speech, the association presents the employee a framed map with a market
value of $18 and a book about the history of cartography with a market value of $15. The
employee may accept the map or the book, but not both, since the aggregate value of these two
tangible items exceeds $20.
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Example 3: On four occasions during the calendar year, an employee of the Defense Logistics
Agency was given gifts worth 810 each by four employees of a corporation that is a DLA
contractor. For purposes of applying the yearly $50 limitation on gifis of $20 or less from any
one person, the four gifts must be aggregated because a person is defined at §2635.102(k) to
mean not only the corporate entity, but its officers and employees as well. However, for purposes
of applying the 850 aggregate limitation, the employee would not have to include the value of a
birthday present received from his cousin, who is employed by the same corporation, if he can
accept the birthday present under the exception at §2635.204(b) for gifts based on a personal
relationship.

Example 4: Under the authority of 31 U.S.C. 1353 for agencies to accept payments from non-
Federal sources in connection with attendance at certain meetings or similar functions, the
Environmental Protection Agency has accepted an association's gift of travel expenses and
conference fees for an employee of its Office of Radiation Programs to attend an international
conference on ~"The Chernobyl FExperience."” While at the conference, the employee may accept
a gift of $20 or less from the association or from another person attending the conference even
though it was not approved in advance by the EPA. Although 31 U.S.C. 1353 is the only
authority under which an agency may accept gifts from certain non-Federal sources in
connection with its employees’ attendance at such functions, a gift of $20 or less accepted under
$2635.204(a) is a gift to the employee rather than to his employing agency.

Example 5: During off-duty time, an employee of the Department of Defense (DOD) attends a
trade show involving companies that are DOD contractors. He is offered a $15 computer
program disk at X Company's booth, a 812 appointments calendar at Y Company's booth, and a
deli lunch worth 88 from Z Company. The employee may accept all three of these items because
they do not exceed $20 per source, even though they total more than $20 at this single occasion.

Exomuple 6 An FRI management program analysi recefves .@@tw(!i *‘W‘(’?i‘.&?-‘};“im’fﬁf fs’mm witie
aiterding o conference. Specifically, she receives ooy ARC Ine. {-shive, an XVE Co ball cap, and
w1 SR f 13, pen sef. Nowne of these ffems were given as part of the conferenice wg;sﬁm‘mﬁ fee;
rather stie colfected them as she wend from one vendor u’e@p*m to another. Al three items ave
vadied ar S35, As the three gifis clearly come from three sepavare sources, she may keep all of
them even iiwz af they were given 1o the emplovee af the same conference. Contrasi this with the
accepiance of the three Yems fram one vendor. Shice the toial value of the three Hems from the
same vendor exceeds the $20 per occasion rule, the emplovee may andy refain one irem,

(b) Gifts based on a personal relationship. An employee may accept a gift given under
circumstances which make it clear that the gift is motivated by a family relationship or personal
friendship rather than the position of the employee. Relevant factors in making such a
determination include the history of the relationship and whether the family member or friend
personally pays for the gift.

Example 1: An employee of the Federal Deposit Insurance Corporation has been dating a
secretary employed by a member bank. For Secretary's Week, the bank has given each secretary
2 tickets to an off-Broadway musical review and has urged each to invite a family member or
friend to share the evening of entertainment. Under the circumstances, the FDIC employee may
accept his girlfriend's invitation to the theater. Even though the tickets were initially purchased
by the member bank, they were given without reservation to the secretary to use as she wished,
and her invitation to the employee was motivated by their personal friendship.
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Example 2: Three partners in a law firm that handles corporate mergers have invited an
employee of the Federal Trade Commission to join them in a golf tournament at a private club at
the firm's expense. The entry fee is 8500 per foursome. The employee cannot accept the gift of
one-quarter of the entry fee even though he and the three partners have developed an amicable
relationship as a result of the firm's dealings with the FTC. As evidenced in part by the fact that
the fees are to be paid by the firm, it is not a personal friendship but a business relationship that
is the motivation behind the partners’ gift.
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(c) Discounts and similar benefits. In addition to those opportunities and benefits excluded
from the definition of a gift by §2635.203(b)(4), an employee may accept:

(1) Reduced membership or other fees for participation in organization activities offered to
all Government employees or all uniformed military personnel by professional organizations if
the only restrictions on membership relate to professional qualifications; and

(2) Opportunities and benefits, including favorable rates and commercial discounts not
precluded by paragraph (¢)(3) of this section:

(1) Offered to members of a group or class in which membership is unrelated to
Government employment;

(1) Offered to members of an organization, such as an employees' association or agency
credit union, in which membership is related to Government employment if the same offer is
broadly available to large segments of the public through organizations of similar size; or

(1i1) Offered by a person who is not a prohibited source to any group or class that is not
defined in a manner that specifically discriminates among Government employees on the
basis of type of official responsibility or on a basis that favors those of higher rank or rate of
pay; provided, however, that

(3) An employee may not accept for personal use any benefit to which the Government is
entitled as the result of an expenditure of Government funds.

Example 1: An employee of the Consumer Product Safety Commission may accept a discount of
850 on a microwave oven offered by the manufacturer to all members of the CPSC employees’
association. Even though the CPSC is currently conducting studies on the safety of microwave
ovens, the 850 discount is a standard offer that the manufacturer has made broadly available
through a number of similar organizations to large segments of the public.

Example 2: An Assistant Secretary may not accept a local country club's offer of membership to
all members of Department Secretariats which includes a waiver of its $5,000 membership
initiation fee. Even though the country club is not a prohibited source, the offer discriminates in
favor of higher ranking officials.
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Example 3: The administrative officer for a district office of the Immigration and Naturalization
Service has signed an INS order to purchase 50 boxes of photocopy paper from a supplier whose
literature advertises that it will give a free briefcase to anyone who purchases 50 or more boxes.
Because the paper was purchased with INS funds, the administrative officer cannot keep the
briefcase which, if claimed and received, is Government property.

(d) Awards and honorary degrees.

(1) An employee may accept gifts, other than cash or an investment interest, with an
aggregate market value of $200 or less if such gifts are a bona fide award or incident to a bona
fide award that is given for meritorious public service or achievement by a person who does
not have interests that may be substantially affected by the performance or nonperformance of
the employee's official duties or by an association or other organization the majority of whose
members do not have such interests. Gifts with an aggregate market value in excess of $200
and awards of cash or investment interests offered by such persons as awards or incidents of
awards that are given for these purposes may be accepted upon a written determination by an
agency ethics official that the award is made as part of an established program of recognition:

(1) Under which awards have been made on a regular basis or which is funded, wholly or in
part, to ensure its continuation on a regular basis; and

(11) Under which selection of award recipients is made pursuant to written standards.

(2) An employee may accept an honorary degree from an institution of higher education as
defined at 20 U.S.C. 1141(a) based on a written determination by an agency ethics official that
the timing of the award of the degree would not cause a reasonable person to question the
employee' s impartiality in a matter affecting the institution.

(3) An employee who may accept an award or honorary degree pursuant to paragraph (d)(1)
or (2) of this section may also accept meals and entertainment given to him and to members of
his family at the event at which the presentation takes place.

Example 1: Based on a determination by an agency ethics official that the prize meets the
criteria set forth in $§2635.204(d)(1), an employee of the National Institutes of Health may accept
the Nobel Prize for Medicine, including the cash award which accompanies the prize, even
though the prize was conferred on the basis of laboratory work performed at NIH.

Example 2: Prestigious University wishes to give an honorary degree to the Secretary of Labor.
The Secretary may accept the honorary degree only if an agency ethics official determines in
writing that the timing of the award of the degree would not cause a reasonable person to
question the Secretary's impartiality in a matter affecting the university.

Example 3: An ambassador selected by a nonprofit organization as recipient of its annual award
for distinguished service in the interest of world peace may, together with his wife, and children,
attend the awards ceremony dinner and accept a crystal bowl worth $200 presented during the
ceremony. However, where the organization has also offered airline tickets for the ambassador
and his family to travel to the city where the awards ceremony is to be held, the aggregate value
of the tickets and the crystal bowl exceeds $200 and he may accept only upon a written
determination by the agency ethics official that the award is made as part of an established
program of recognition.
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(e) Gifts based on outside business or employment relationships. An employee may accept
meals, lodgings, transportation and other benefits:

(1) Resulting from the business or employment activities of an employee's spouse when it is
clear that such benefits have not been offered or enhanced because of the employee's official
position;

Example 1: A Department of Agriculture employee whose husband is a computer programmer
employed by an Agriculture Department contractor may attend the company's annual retreat for
all of its employees and their families held at a resort facility. However, under $2635.502, the
employee may be disqualified from performing official duties affecting her husband's employer.

Example 2: Where the spouses of other clerical personnel have not been invited, an employee of
the Defense Contract Audit Agency whose wife is a clerical worker at a defense contractor may
not attend the contractor's annual retreat in Hawaii for corporate officers and members of the
board of directors, even though his wife received a special invitation for herself and her spouse.

(2) Resulting from his outside business or employment activities when it is clear that such
benefits have not been offered or enhanced because of his official status; or

Example 1: The members of an Army Corps of Engineers environmental advisory committee that
meets 6 times per year are special Government employees. A member who has a consulting
business may accept an invitation to a 850 dinner from her corporate client, an Army
construction contractor, unless, for example, the invitation was extended in order to discuss the
activities of the committee.

(3) Customarily provided by a prospective employer in connection with bona fide employment
discussions. If the prospective employer has interests that could be affected by performance or
nonperformance of the employee's duties, acceptance is permitted only if the employee first has
complied with the disqualification requirements of subpart F of this part applicable when seeking
employment.

Example 1: An employee of the Federal Communications Commission with responsibility for
drafting regulations affecting all cable television companies wishes to apply for a job opening
with a cable television holding company. Once she has properly disqualified herself from further
work on the regulations as required by subpart I of this part, she may enter into employment
discussions with the company and may accept the company's offer to pay for her airfare, hotel
and meals in connection with an interview trip.

(4) For purposes of paragraphs (e)(1) through (3) of this section, employment shall have the
meaning set forth in §2635.603(a).

(f) Gifts in connection with political activities permitted by the Hatch Act Reform
Amendments. An employee who, in accordance with the Hatch Act Reform Amendments of
1993, at 5 U.S.C. 7323, may take an active part in political management or in political
campaigns, may accept meals, lodgings, transportation and other benefits, including free
attendance at events, when provided, in connection with such active participation, by a political
organization described in 26 U.S.C. 527(e). Any other employee, such as a security officer,
whose official duties require him to accompany an employee to a political event may accept
meals, free attendance and entertainment provided at the event by such an organization.
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Example 1: The Secretary of the Department of Health and Human Services may accept an
airline ticket and hotel accommodations furnished by the campaign committee of a candidate for
the United States Senate in order to give a speech in support of the candidate.

(g) Widely attended gatherings and other events—

(1) Speaking and similar engagements. When an employee is assigned to participate as a
speaker or panel participant or otherwise to present information on behalf of the agency at a
conference or other event, his acceptance of an offer of free attendance at the event on the day
of his presentation is permissible when provided by the sponsor of the event. The employee's
participation in the event on that day is viewed as a customary and necessary part of his
performance of the assignment and does not involve a gift to him or to the agency.

(2) Widely attended gatherings. When there has been a determination that his attendance is in
the interest of the agency because it will further agency programs and operations, an employee
may accept an unsolicited gift of free attendance at all or appropriate parts of a widely attended
gathering of mutual interest to a number of parties from the sponsor of the event or, if more
than 100 persons are expected to attend the event and the gift of free attendance has a market
value of $375 or less, from a person other than the sponsor of the event. A gathering is widely
attended if it is expected that a large number of persons will attend and that persons with a
diversity of views or interests will be present, for example, if it is open to members from
throughout the interested industry or profession or if those in attendance represent a range of
persons interested in a given matter. For employees subject to a leave system, attendance at the
event shall be on the employee's own time or, if authorized by the employee's agency, on
excused absence pursuant to applicable guidelines for granting such absence, or otherwise
without charge to the employee's leave account.

FBI Policy and Processing of Widely Attended Gatherings (WAG) Reguests

{a}) Al WAG requests must be sent to the FBI DIDAED (send requests to the Othice of Totegrity
and Compliance in HQ) through the reguesting emplovee' s supervisor. To forward a request, the
supervisor must bave wade a determination that the employee’ s attendance 15 in the mwterest of
the FBI{e g, making a finding that attendance will further FBI programs and operations). The
FRIDDAED will determine whether any appearance of impropriety created by acceptance of the
gift would be cutweighed by the benefit to the FBLmussion and the taxpayer.
{b} Processing WAG determination Requests. Al requests for approval of a WAG shall be
forwarded to the DDAED and should, to the maximum extent possible, contain the following
information:

{1 Name of event:

{2) Date of event:

{3} Name of event sponson

{43 Name of person or entity exiending the invitation.

{5) Event topic/details of interest to the FBE:

{3} H the event is a fundraiser, note the fact and tell how the FBI employee will be expected to

participate in any fundraising portion of the event

4-19
UNCLASSIFIED



FBI Ethics and Integrity Program Policy Guide
UNCLASSIFIED

{7y Expected types of attendees:
- Total estimate:
- Hstimate of Federal Government attendees:
- Estimate of state and local law enfurcement attendees:
- Non-Government attendees

(8} Note if the invitagon extends to spouse/guest or other famuly mernber of evoploves and
other attendees will be attending with their spouses/guests.
{3y Cost of event {e.g., ticket price, fair market valuey

&

{10y ’\“ ste if ?E“’e} E fe ;rg‘ﬁovae Wi iE sg eak or participate in the event {e.g., award recipient}

HI} Note if the FBI ’Sﬁ‘:pii’jyfﬁfﬁ will sit at a head table or on a “dats,” give detatls:

12y Note it and how the FBI employee s attendance will be advertised by the organization:
(”i 3} Information regarding supervisor approval:
- Name/Position of relevant supervisor:
{14) Note how participation advance the interest{s) or mission of the FBIV:

{15 Resuits of indices check on the event sponsor and on person /entity exiending tnvitation:
{c) If approved as a WAQ, all attendees must be aware that they must
{13 Not use Government transportation o conduct the activity, unless it is pre~determined by
the approving supervisor that an operaticnal reason exists for the use, and
(2} Attend the event on their own time, unﬁesx they are pmgwi\y m\-aied flex & toe,
mmpeﬁb mv ‘m’nc 0F adm;m\tr* ¢ wat

Exomple: An emplovee had o W i{rap*f;mui *w s
wediled for funchtime, m.-/efé;.s & !:S;Ffa)ya‘f. ;
¥ is om the employee’s personal tine,

{ the event so that hix ability fo respond 1o

?m/ will me sf f= ¢ e’fa anpered.

{ds FBI emplovees must also not associate or appear to associate themselves, their official title,
i} e FRI or BOT wit L any entity, event, person, cause, fundraising effort, ete. in a manner that
would appear to be an official end dorsement.

(¢ Sporting Events Generally Fail fo Qualify as a WAG. Generally speaking, sporting
events and golf cutings do not meet the requirements of a WAG and offers to attend or
participate in such activities wili not be approved.

(3) Determination of agency interest. The determination of agency interest required by
paragraph (g)(2) of this section shall be made orally or in writing by the agency designee.

(1) If the person who has extended the invitation has interests that may be substantially
affected by the performance or nonperformance of an employee's official duties or is an
association or organization the majority of whose members have such interests, the
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employee's participation may be determined to be in the interest of the agency only where
there is a written finding by the agency designee that the agency's interest in the employee's
participation in the event outweighs the concern that acceptance of the gift of free attendance
may or may appear to improperly influence the employee in the performance of his official
duties. Relevant factors that should be considered by the agency designee include the
importance of the event to the agency, the nature and sensitivity of any pending matter
affecting the interests of the person who has extended the invitation, the significance of the
employee's role in any such matter, the purpose of the event, the identity of other expected
participants and the market value of the gift of free attendance.

(1) A blanket determination of agency interest [ty the FBI BIAECG] may be issued to
cover all or any category of invitees other than those as to whom the finding is required by
paragraph (g)(3)(1) of this section. Where a finding under paragraph (g)(3)(i) of this section is
required, a written determination of agency interest, including the necessary finding, may be
issued to cover two or more employees whose duties similarly affect the interests of the
person who has extended the invitation or, where that person is an association or
organization, of its members.

(4) Free attendance. For purposes of paragraphs (g)(1) and (g)(2) of this section, free
attendance may include waiver of all or part of a conference or other fee or the provision of
food, refreshments, entertainment, instruction and materials furnished to all attendees as an
integral part of the event. It does not include travel expenses, lodgings, entertainment collateral
to the event, or meals taken other than in a group setting with all other attendees. Where the
invitation has been extended to an accompanying spouse or other guest (see paragraph (g)(6) of
this section), the market value of the gift of free attendance includes the market value of free
attendance by the spouse or other guest as well as the market value of the employee's own
attendance.

NOTE: There are statutory authorities implemented other than by part 2635 under which an
agency or an employee may be able to accept free attendance or other items not included in the
definition of free attendance, such as travel expenses.

(5) Cost provided by sponsor of event. The cost of the employee's attendance will not be
considered to be provided by the sponsor, and the invitation is not considered to be from the
sponsor of the event, where a person other than the sponsor designates the employee to be
invited and bears the cost of the employee's attendance through a contribution or other
payment intended to facilitate that employee's attendance. Payment of dues or a similar
assessment to a sponsoring organization does not constitute a payment intended to facilitate a
particular employee' s attendance.

(6) Accompanying spouse or other guest. When others in attendance will generally be
accompanied by a spouse or other guest, and where the invitation is from the same person who
has invited the employee, the agency designee may authorize an employee to accept an
unsolicited invitation of free attendance to an accompanying spouse or to another
accompanying guest to participate in all or a portion of the event at which the employee's free
attendance is permitted under paragraph (g)(1) or (g)(2) of this section. The authorization
required by this paragraph may be provided orally or in writing.
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Example 1: An aerospace industry association that is a prohibited source sponsors an
industry wide, two-day seminar for which it charges a fee of $400 and anticipates attendance
of approximately 400. An Air Force contractor pays 82,000 to the association so that the
association can extend free invitations to five Air Force officials designated by the contractor.
The Air Force officials may not accept the gifts of free attendance. Because the contractor
specified the invitees and bore the cost of their attendance, the gift of free attendance is
considered to be provided by the company and not by the sponsoring association. Had the
contractor paid $2,000 to the association in order that the association might invite any five
Federal employees, an Air Force official to whom the sponsoring association extended one of
the five invitations could attend if his participation were determined to be in the interest of the
agency. The Air Force official could not in any case accept an invitation directly from the
nonsponsor contractor because the market value of the gift exceeds $375.

Example 2: An employee of the Department of Transportation is invited by a news
organization to an annual press dinner sponsored by an association of press organizations.
Tickets for the event cost $375per person and attendance is limited to 400 representatives of
press organizations and their guests. If the employee’s attendance is determined to be in the
interest of the agency, she may accept the invitation from the news organization because more
than 100 persons will attend and the cost of the ticket does not exceed $375. However, if the
invitation were extended to the employee and an accompanying guest, her guest could not be
authorized to attend for firee since the market value of the gift of free attendance would be $750
and the invitation is from a person other than the sponsor of the event.

Example 3: An employee of the Department of Energy (DOFE,) and his wife have been invited
by a major utility executive to a small dinner party. A few other officials of the utility and their
spouses or other guests are also invited, as is a representative of a consumer group concerned
with utility rates and her husband. The DOE official believes the dinner party will provide him
an opportunity to socialize with and get to know those in attendance. The employee may not
accept the free invitation under this exception, even if his attendance could be determined to be
in the interest of the agency. The small dinner party is not a widely attended gathering. Nor
could the employee be authorized to accept even if the event were instead a corporate banquet
to which forty company officials and their spouses or other guests were invited. In this second
case, notwithstanding the larger number of persons expected (as opposed to the small dinner
party just noted) and despite the presence of the consumer group representative and her
husband who are not officials of the utility, those in attendance would still not represent a
diversity of views or interests. Thus, the company banquet would not qualify as a widely
attended gathering under those circumstances either.

Example 4: An employee of the Department of the Treasury authorized to participate in a
panel discussion of economic issues as part of a one-day conference may accept the sponsor's
waiver of the conference fee. Under the separate authority of $§2635.204(a), he may accept a
token of appreciation for his speech having a market value of 320 or less.

Example 5: An Assistant U.S. Attorney is invited to attend a luncheon meeting of a local bar
association to hear a distinguished judge lecture on cross-examining expert witnesses.
Although members of the bar association are assessed a $15 fee for the meeting, the Assistant
U.S. Attorney may accept the bar association’s offer to attend for free, even without a
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determination of agency interest. The gift can be accepted under the $20 de minimis exception
at §2635.204(a).

Example 6: An employee of the Department of the Interior authorized to speak on the first
day of a four-day conference on endangered species may accept the sponsor's waiver of the
conference fee for the first day of the conference. If the conference is widely attended, he may
be authorized, based on a determination that his attendance is in the agency's interest, to
accept the sponsor's offer to waive the attendance fee for the remainder of the conference.

Exomple 7 The BEF Accomnming Fivm iy ﬁms‘fm;s' a 3‘;(&%‘5&3}* pariy i a Wastangton hotel
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(h) Social invitations from persons other than prohibited sources. An employee may accept
food, refreshments and entertainment, not including travel or lodgings, at a social event attended
by several persons where:

(1) The invitation is from a person who is not a prohibited source; and
(2) No fee is charged to any person in attendance.

Example 1: Along with several other Government officials and a number of individuals from the
private sector, the Administrator of the Environmental Protection Agency has been invited fo the
premier showing of a new adventure movie about industrial espionage. The producer is paying
all costs of the showing. The Administrator may accept the invitation since the producer is not a
prohibited source and no attendance fee is being charged to anyone who has been invited.

LExample 2: An employee of the White House Press Office has been invited to a cocktail party
given by a noted Washington hostess who is not a prohibited source. The employee may attend
even though he has only recently been introduced to the hostess and suspects that he may have
been invited because of his official position.

(1) Meals, refreshments and entertainment in foreign areas. An employee assigned to duty
in, or on official travel to, a foreign area as defined in 41 C.F.R. 301-7.3(c) may accept food,
refreshments or entertainment in the course of a breakfast, luncheon, dinner or other meeting
or event provided:

(1) The market value in the foreign area of the food, refreshments or entertainment
provided at the meeting or event, as converted to U.S. dollars, does not exceed the per diem
rate for the foreign area specified in the U.S. Department of State's Maximum Per Diem
Allowances for Foreign Areas, Per Diem Supplement Section 925 to the Standardized
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Regulations (GC,FA) available from the Superintendent of Documents, U.S. Government
Printing Office, Washington, DC 20402;

(2) There is participation in the meeting or event by non-U.S. citizens or by
representatives of foreign governments or other foreign entities;

(3) Attendance at the meeting or event is part of the employee' s official duties to obtain
information, disseminate information, promote the export of U.S. goods and services,
represent the United States or otherwise further programs or operations of the agency or the
U.S. mission in the foreign area; and

(4) The gift of meals, refreshments or entertainment is from a person other than a foreign
government as defined in 5 U.S.C. 7342(a)(2).

Example 1: A number of local businessmen in a developing country are anxious for a U.S.
company to locate a manufacturing facility in their province. An official of the Overseas Private
Investment Corporation may accompany the visiting vice president of the U.S. company to a
dinner meeting hosted by the businessmen at a province restaurant where the market value of the
Jfood and refreshments does not exceed the per diem rate for that country. {S¢e qiso Section

A% Y Y woierin & vifte rviaed § dercioapeovdl Ay
4.2.2.2, Foreign Gifis and Decorations 4cif

(j) Gifts to the President or Vice President.

Hditor's Note: The remainder of this section does not apply to FBI emplovees and 1,
theretore, omitied.

(k) Gifts authorized by supplemental agency regulation. An employee may accept any gift the
acceptance of which is specifically authorized by a supplemental agency regulation.

(1) Gifts accepted under specific statutory authority. The prohibitions on acceptance of gifts
from outside sources contained in this subpart do not apply to any item, receipt of which is
specifically authorized by statute. Gifts which may be received by an employee under the
authority of specific statutes include, but are not limited to:

(1) Free attendance, course or meeting materials, transportation, lodgings, food and
refreshments or reimbursements therefore incident to training or meetings when accepted by
the employee under the authority of 5 U.S.C. 4111 from an organization with tax-exempt
status under 26 U.S.C. 501(c)(3) or from a person to whom the prohibitions in 18 U.S.C. 209
do not apply. The employee's acceptance must be approved by the agency in accordance
with part 410 of this title; or

NOTE: 26 U.S.C. 501(c)(3) is authority for tax-exempt treatment of a limited class of
nonprofit organizations, including those organized and operated for charitable, religious or
educational purposes. Many nonprofit organizations are not exempt from taxation under this
section.

(2) Gifts from a foreign government or international or multinational organization, or its
representative, when accepted by the employee under the authority of the Foreign Gifts and
Decorations Act, 5 U.S.C. 7342. As a condition of acceptance, an employee must comply
with requirements imposed by the agency's regulations or procedures implementing that Act.
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(3} Gitts of ravel expenses from g non-federal source. Under 31 U.S.C 1383, the FBI may
accept payment of travel expenses from a non-federal source for official travel to a mesting
under certain circumstances. Pre-authorization s obtained through the submission of an FD-
934, See Section 4.4, Gifts to the Agenoy.

[57 FR 35041, Aug. 7, 1992; 57 FR 48557, Oct. 27, 1992; 61 FR 42969, Aug. 20, 1996; 61 FR
48733, Sept. 16, 1996, 61 FR 50691, Sept. 27, 1996; 62 FR 48747, Sept. 17, 1997; 63 FR 69993,
69994, Dec. 18, 1998; 65 FR 69657, Nov. 20, 2000; 67 FR 61762, Oct. 2, 2002; 70 FR 12112,
March 11, 2005]

4.2.1.5. S C.F.R. §2635.205 Proper disposition of prohibited gifts.

(a) An employee who has received a gift that cannot be accepted under this subpart shall,
unless the gift is accepted by an agency acting under specific statutory authority:

(1) Return any tangible item to the donor or pay the donor its market value. An employee
who cannot ascertain the actual market value of an item may estimate its market value by
reference to the retail cost of similar items of like quality. See §2635.203(c).

Example 1: To avoid public embarrassment to the seminar sponsor, an employee of the National
Park Service did not decline a barometer worth $200 given at the conclusion of his speech on
Federal lands policy. The employee must either return the barometer or promptly reimburse the
sponsor $200.

(2) When it is not practical to return a tangible item because it is perishable, the item may, at
the discretion of the employee's supervisor or an agency ethics official, be given to an
appropriate charity, shared within the recipient's office, or destroyed. {Se¢ wisa Section
47213, SCFR 82635203 (H]

Example 1: With approval by the recipient's supervisor, a floral arrangement sent by a disability
claimant to a helpful employee of the Social Security Administration may be placed in the
office’s reception area.

(3) For any entertainment, favor, service, benefit or other intangible, reimburse the donor the
market value. Subsequent reciprocation by the employee does not constitute reimbursement.

Example 1: A Department of Defense employee wishes to attend a charitable event to which he
has been offered a 8300 ticket by a prohibited source. Although his attendance is not in the
interest of the agency under $§2635.204(g), he may attend if he reimburses the donor the 3300
face value of the ticket

(4) Dispose of gifts from foreign governments or international organizations in accordance
with 41 C.F R. part 101-49 {cross-reterenced to 41 O.F R, Part 102-42}, and dispose of
materials received in conjunction with official travel in accordance with 41 C.F.R. 101-25.103.

(b) An agency may authorize disposition or return of gifts at Government expense. Employees
may use penalty mail to forward reimbursements required or permitted by this section.

(a) An employee who, on his own initiative, promptly complies with the requirements of this
section will not be deemed to have improperly accepted an unsolicited gift. An employee
who promptly consults his agency ethics official to determine whether acceptance of an
unsolicited gift is proper and who, upon the advice of the ethics official, returns the gift or
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otherwise disposes of the gift in accordance with this section, will be considered to have
complied with the requirements of this section on his own initiative.

4.2.2. Federal Travel Regulations
Editor's Note: This regulation is not compietely guoted; only pertinent information 1s included
it this Guide,
4.2.2.1. 41 C.F.R. §301-53.2 What may I do with promotional benefits or
materials I receive from a travel service provider?

Any promotional benefits or materials received from a travel service provider in connection with
official travel may be retained for personal use, if such items are obtained under the same
conditions as those offered to the general public and at no additional cost to the Government.

Fxample: An FRE emplovee wravels several times g year on TDY and signs wpwith the coniracy
carrier’s “freguens flyer” program. Afler a year of TDV the emplovee amasses e ,?{)s,,fg:zf poinis jor

¢ Ao eIt ST F7 e b R I P fxeryir § ¥ 57 7 Fidey o et iveed
g free rond trip Hoket and wses W fo fravel fo visis fomily af the bolidovs. This iy authorized

Note to § 301-53.2: Promotional benefits or materials you receive from a travel service
provider in connection with your planning and/or scheduling an official conference or
other group travel (as opposed to performing official travel yourself) are considered
property of the Government, and you may only accept the benefits or materials on behalf
of the Federal Government (See § 301-74.1(d) of this chapter).

4.2.2.2, 41 C.F.R. §301-53.3 How may I use promotional materials and
frequent traveler benefits?

Promotional materials and frequent traveler benefits may be used as follows:

(a) You may use frequent traveler benefits earned on official travel to obtain travel services for a
subsequent official travel assignment(s); however, you may also retain such benefits for your
personal use, including upgrading to a higher class of service while on official travel.

(b) If you are offered such benefits as a result of your role as a conference planner or as a planner
for other group travel, you may not retain such benefits for your personal use (See § 301-53.2 of
this chapter). Rather, you may only accept such benefits on behalf of the Federal Government.
Such accepted benefits may only be used for official Government business.

An FRE emplovee arranges joy g conference fo be hoxted of o local hovel As o resudy,

offered o complimeniary room good of any iwi S withan the affzz:;fmj{f {em year, She may
nol e s Scomp T room for personcd fravel as i1 s the property of the FBL She should consuli

Finamce Division o discuss ii\}‘.vi' I8 sh‘féf Wy l.f?},é ¥ di.v'i:')?,sﬁﬁik‘f 5&1‘;’3{‘; Fit

4.2.2.3. 41 C.F.R. §301-53.4 May I select travel service providers for which
my agency is not a mandatory user in order to maximize my frequent
traveler benefits?

No, you may not select a traveler service provider based on whether it provides frequent traveler
benefits. You must use the travel service provider for which your agency is a mandatory user.
This includes contract passenger transportation services and travel management services. You
may not choose a travel service provider to gain frequent traveler benefits for personal use. (Also
See §§ 301-10.109 and 301-10.110 of this chapter.)
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4.2.2.4. 41 C.F.R. 8§301-53.6 Is a denied boarding benefit considered a
promotional item for which I may retain compensation received from
an airline whether voluntary or involuntary?

A denied boarding benefit (e.g., cash, free ticket coupon) is not a promotional item given by an
airline. See the provisions of § 301-10.116 of this chapter when an airline denies you a seat
(involuntary) and § 301-10.117 of this chapter when you vacate your seat (voluntary).

4.2.2.5. 41 C.F.R. §301-10.116 What must I do with compensation an airline
oives me if it denies me a seat on a plane?

If you are performing official travel and a carrier denies you a confirmed reserved seat on a
plane, you must give your agency any payment you receive for liquidated damages. You must
ensure the carrier shows the “Treasurer of the United States” as payee on the compensation
check and then forward the payment to the appropriate agency official.

4.2.2.6. 41 C.F.R. §301-10.117 Mav I keep compensation an airline gives me
for voluntarily vacating my seat on my scheduled airline flicht when
the airline asks for volunteers?

Yes:
(a) If voluntarily vacating your seat will not interfere with performing your official duties; and

(b) If additional travel expenses, incurred as a result of vacating your seat, are borne by you and
are not reimbursed; but

(c) If volunteering delays your travel during duty hours, your agency will charge you with annual
leave for the additional hours.

FBI Examples Regarding Accepting Free Airline Tickets when “Bumped” From an Official
Duty/TDY Flight

CAwn FED telligence 4%& st (LA} B o flighe back fo headguariers oty afier o

ting. The aivline involuntarily “bumps” the 14, b w res fer aniher veservation fbr ]

afternaie ,fi ght. Any compensafion received from that aiviive becanse of the inconveniene

woperty of the U8, Goverrpnent, For example, any reimbursement chec !m_f:: :

ade ’}Hi ythe “Treasurer of the Unifed Siates” or signed over and forwars

¢ ’ vy fraved vouchers, which gve geperally m‘ssgeai
fFypf

v the emplovee Bt may only be used 1o offsed the

B
?

3
bt
Ty
o
Loy
Rt
e
f‘\“,

NOTE: In this scenario, the “bumped” IA 18 still 1 an official travel status untid she
completes her TDY Free hotel room or meal vouchers issued to the TA because of the
airhne' s action shonld be nsed to veduce the TA s expenses. O course, while in a TDY status
for this additional time, the 1A 15 entitled to normal travel per diem and expenses, less any
meals and fodging that the aifline provides.

Exomple 20 8 the same 14 voluntorily gives up a sear on an :;;s'mia 218 FeSpOmise fo o reguest iy
the aiviines to decd with an overbooded ; sensafion received from that civiine

becomes fey properiy and may be used for personal travel Lmplovees, however, may nof

427
UNCLASSIFIED



FBI Ethics and Integrity Program Policy Guide
UNCLASSIFIED

give up o seal i doing so will interfere with the performance of official duties or will

vafiieer (0 g

cast the FREI money.
NOTE: In this scenanio, the 1A 13 not entitled to any additional TDY per diem and travel
expenses created by her voluntary choice, She must also take annual leave to cover any delay
that extends the travel time duning normal duty hours, For example, if the A 15 scheduled to
refirn to her duty station at 3.00 p . on a normal workday, and she wants 1o give up her seat
caustiig her to return {ate that evening, she will be required to obtain approval from her
supervisor and take annual leave beginning at 3:00 pom. until the end of her normal workday.

4.2.3. Other Constitution and Statutory Considerations Related to the Acceptance
of Gifts from Outside Sources

4.2.3.1. Article. I, §9, cl. 8 (Emoluments Clause, United States Constitution)

The Emoluments Clause prohibits anyone holding an office of profit or trust under the United
States from accepting any gift, office, title, or emolument, including salary or compensation,
from any foreign government except as authorized by Congress. Specifically, it states:

No Person holding any Office of Profit or Trust under [the United States], shall, without the
Consent of the Congress, accept of any present, Emolument, Office, or Title, of any kind
whatever, from any King, Prince, or foreign State

4.2.3.2. S U.S.C. §7353 (Gifts to Federal Employees)

(a) Except as permitted by subsection (b), no Member of Congress or officer or employee of
the executive, legislative, or judicial branch shall solicit or accept anything of value from a
person--

(1) seeking official action from, doing business with, or (in the case of executive branch
officers and employees) conducting activities regulated by, the individual' s employing entity;
or

(2) whose interests may be substantially affected by the performance or nonperformance of
the individual's official duties.

(b)(1) Each supervising ethics office is authorized to issue rules or regulations implementing
the provisions of this section and providing for such reasonable exceptions as may be
appropriate.

(2)(A) Subject to subparagraph (B), a Member, officer, or employee may accept a gift
pursuant to rules or regulations established by such individual's supervising ethics office
pursuant to paragraph (1).

(B) No gift may be accepted pursuant to subparagraph (A) in return for being influenced in
the performance of any official act.

(3) Nothing in this section precludes a Member, officer, or employee from accepting gifts on
behalf of the United States Government or any of its agencies in accordance with statutory
authority.
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(4) Nothing in this section precludes an employee of a private sector organization, while
assigned to an agency under chapter 37, from continuing to receive pay and benefits from such
organization in accordance with such chapter.

(c) A Member of Congress or an officer or employee who violates this section shall be subject
to appropriate disciplinary and other remedial action in accordance with any applicable laws,
Executive orders, and rules or regulations.

(d) For purposes of this section--
(1) the term “supervising ethics office” means--

(A) the Committee on Standards of Official Conduct of the House of Representatives or the
House of Representatives as a whole, for Members, officers, and employees of the House of
Representatives;

(B) the Select Committee on Ethics of the Senate, or the Senate as a whole, for Senators,
officers, and employees of the Senate;

(C) the Judicial Conference of the United States for judges and judicial branch officers and
employees;

(D) the Oftice of Government Ethics for all executive branch officers and employees; and

(E) in the case of legislative branch officers and employees other than those specified in
subparagraphs (A) and (B), the committee referred to in either such subparagraph to which
reports filed by such officers and employees under title I of the Ethics in Government Act of
1978 are transmitted under such title, except that the authority of this section may be
delegated by such committee with respect to such officers and employees; and

(2) the term “officer or employee” means an individual holding an appointive or elective
position in the executive, legislative, or judicial branch of Government, other than a Member
of Congress.

4.2.3.3. Gifts fered to an FBI Emplovee or fo the FBI

{a) There are two kinds of gifis that an employvee may accept from a foreign government, Firsy,
there are gifis that an ,mpioyec may accept and keep. Second, there are gifts that an employee
may accept on behalf of the Goverament and that become the property of the Government when
an employee accepts them. While the latter types of gifts will be discussed in Section 4.4, (atts
to the Agency, the former types of gifts are governed by the Foreign Gifts and Becorations Act

{(FGDAy and are discussed below,

{t:} The FGIDA per mztb }sdsf: al uﬂpimcu to recetve and retain gifls trom foreign governments
that are offered as a “mark of court eay” to the FRI employee. The gty i'mwfzver must be of
muinimal valuoe. Mmu* al value” 15 presently set ai 8375 or kss {effective January 1, 2014, for a
three~year pertad) Thus, it does not matter i the offeror is a ﬂmhmwd source” or if the g;ﬁis
offered to an FBI employee because of his/ber official position. Al that matters is that the gift is
from a foreign government, or 1is representative as defined in tnc act.

4.2.3.4. S U.S.C. §7342 (Foreign Gifts and Decorations Act)

Editor' s Note: This statute is not completely guoted; only pertinent information is included in
this Gude
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(a) For the purpose of this section--
(1) “employee” means--

(A) an employee as defined by section 2105 of this title and an officer or employee of the
United States Postal Service or of the Postal Regulatory Commission,;

(B) an expert or consultant who is under contract under section 3109 of this title with the
United States or any agency, department, or establishment thereof, including, in the case of
an organization performing services under such section, any individual involved in the
performance of such services;

(C) an individual employed by, or occupying an office or position in, the government of a
territory or possession of the United States or the government of the District of Columbia;

(D) a member of a uniformed service;
(E) the President and the Vice President;

(F) a Member of Congress as defined by section 2106 of this title (except the Vice
President) and any Delegate to the Congress; and

(G) the spouse of an individual described in subparagraphs (A) through (F) (unless such
individual and his or her spouse are separated) or a dependent (within the meaning of section
152 of the Internal Revenue Code of 1986) of such an individual, other than a spouse or
dependent who is an employee under subparagraphs (A) through (F);

(2) “foreign government” means--

(A) any unit of foreign governmental authority, including any foreign national, State, local,
and municipal government;

(B) any international or multinational organization whose membership is composed of any
unit of foreign government described in subparagraph (A); and

(C) any agent or representative of any such unit or such organization, while acting as such;

recently arvived af the Madrid Legat

Fxample: An F8 legat aperations assivi

Ciffice. Wiile aftend ‘mg;' o wes‘u";w reception, of Meadvid offers her a silver frav,
The sravisa g NATO )*‘;5{ wad gives her a brovze
Plogue. ¥ ‘ sizaion whose members are foreigm

(3) “gift” means a tangible or intangible present (other than a decoration) tendered by, or
received from, a foreign government;

FBI Exception to FGDRA “Gift” Definition - Monetary Gift Approval Requivements

5

{a} Although monetary payments s\\ g, currency, checks, or any negotiable financial wstrument)
are technically acceptable under the FGDA | acceptance of any monetary payment by FBi
employees is geﬂe;a,i}y prohibi is& Acceptance of such gifis can only be anthorized by the
ermployee s supervisor with the concurrence of the FBE 5 DDAEQ. Hither the supervisor or the

DIDAED may contact the appropriate Legat tor input.
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(4) “decoration” means an order, device, medal, badge, insignia, emblem, or award tendered
by, or received from, a foreign government;

(5) “minimal value” means a retail value in the United States at the time of acceptance of or
less {the current nunirourn value 18 $373 as of January 2014}, except that--

(A) on January 1, 1981, and at 3 year intervals thereafter, “minimal value” shall be
redefined in regulations prescribed by the Administrator of General Services, in consultation
with the Secretary of State, to reflect changes in the consumer price index for the
immediately preceding 3-year period; and

(B) regulations of an employing agency may define “minimal value” for its employees to
be less than the value established under this paragraph; and

FBI Policy for Aggregating Gifts Accepted Pursuant to FGDA Authority

{a) o dotermining value of the purposes of the FGDA, gifts tfrom the same foreign government
shalf be aggregated “per occasion.”

Fxample {: The Uk 1T WAy z)\;m fw mz g voing

Fegat. At the pav o Soy

Enforcement (fficer, o froan

f finister and a bovile ‘ reforia’s moyor. Because Ef?s: m al
vasfiee of the gifts receive o" in excess of the minimal value, the Legot con only refain two of the
oifis

Example 2: Same scenario as above E“m the onfgoing Legat veceives the botile of cologne
fealvwed ot 873} from Pretoria’s mayor durving o linchenm o doy affer .’3&:* SOInRg away pariy.
Since the cologne way gz e af a sepavaie evens, the total valise of the gifis received does not

Y - —»-»,..—,,,"I,‘.»w,.
egat can vefoin the cologne and the e,s,,.fs eF 1.

L

3

have o be ageregated and the {

{b) Under the FGDA, there s no specific aggregate anmual limit to the value of the gifis given

by the same governmuent, (ift acceptance, howes vci? should not be so frequent as to cause a
reasonable person to guestion the opartishity of the employee.

(6) “employing agency” means—

(D) the department, agency, office, or other entity in which an employee is employed, for
other legislative branch employees and for all executive branch employees.

(b) An employee may not--
(1) request or otherwise encourage the tender of a gift or decoration; or

(2) accept a gift or decoration, other than in accordance with the provisions of subsections (c)
and (d).

(©)
(1) The Congress consents to--

(A) the accepting and retaining by an employee of a gift of minimal value tendered and
received as a souvenir or mark of courtesy; and
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(B) the accepting by an employee of a gift of more than minimal value when such gift is in
the nature of an educational scholarship or medical treatment or when it appears that to
refuse the gift would likely cause offense or embarrassment or otherwise adversely affect the
foreign relations of the United States, except that--

(1) a tangible gift of more than minimal value is deemed to have been accepted on behalf
of the United States and, upon acceptance, shall become the property of the United States;
and

(i1) an employee may accept gifts of travel or expenses for travel taking place entirely
outside the United States (such as transportation, food, and lodging) of more than minimal
value if such acceptance is appropriate, consistent with the interests of the United States,
and permitted by the employing agency and any regulations which may be prescribed by
the employing agency.

, *{ei ¢ ;0; ce. {he !ems wz:;ﬂsf V
g his fsmg’ fhe f%i AT may ondy aceept the « i

¥ v

jf’i’i’ e fotad verdue of sfee three day stay 1s equad o or fess than the FGDA minin wal vadie

3 3

¢ doey not claim the cosis in o travel voucher) ov i the FRI authorizes

the travel expenses ay g gaft to the FRI See Section 4.4, Gifin fo the Agency.

'v@f‘ﬁg: o foreign hm on official PRI &

interview witne ; 3 em’m;:wﬁ oi with the host comniry’s natic siw!;, afice force

An emplovee of that p ;"'ce‘;‘?? e is fravefing with the ALAT. The host commry employee hos

uei-/ ed fo drive fi%j :Ui ALAT i the host couniry’s governn 36555 vehicle, in oddivion, the host
fer /. i?‘fs«s fndging and meals av o pofice barvacks. The FEI ALAT mav

¥ becanise such affer is not a gify, rather i is a contribution 1o g

the ALAT s travel voucher must be reduced accordingly.

(2) Within 60 days after accepting a tangible gift of more than minimal value (other than a
gift described in paragraph (1)(B)(ii) {gift of travel]), an employee shall--

(A) deposit the gift for disposal with his or her employing agency; or

(B) subject to the approval of the employing agency, deposit the gift with that agency for
official use.

(3) When an employee deposits a gift of more than minimal value for disposal or for official
use pursuant to paragraph (2), or within 30 days after accepting travel or travel expenses as
provided in paragraph (1)(B)(ii) unless such travel or travel expenses are accepted in
accordance with specific instructions of his or her employing agency. Se¢¢ Example 1 1o B (i}
ahove, see afyo Section 4 4, Gifis to the Agency], the employee shall file a statement with his
or her employing agency or its delegate.

(d) The Congress consents to the accepting, retaining, and wearing by an employee of a
decoration tendered in recognition of active field service in time of combat operations or
awarded for other outstanding or unusually meritorious performance, subject to the approval of
the employing agency of such employee. Without this approval, the decoration is deemed to have
been accepted on behalf of the United States, shall become the property of the United States, and
shall be deposited by the employee, within sixty days of acceptance, with the employing agency
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for official use, for forwarding to the Administrator of General Services for disposal in
accordance with subsection (e)(1), or for disposal in accordance with subsection (e)(2).

(e)

(1) Except as provided in paragraph (2), gifts and decorations that have been deposited with
an employing agency for disposal shall be (A) returned to the donor, or (B) forwarded to the
Administrator of General Services for transfer, donation, or other disposal in accordance with
the provisions of subtitle I of title 40 and title III of the Federal Property and Administrative
Services Act of 1949 (41 U.S.C. 251 et seq.). However, no gift or decoration that has been
deposited for disposal may be sold without the approval of the Secretary of State, upon a
determination that the sale will not adversely affect the foreign relations of the United States.
Gifts and decorations may be sold by negotiated sale.

(g

(1) Each employing agency shall prescribe such regulations as may be necessary to carry out
the purpose of this section. For all employing agencies in the executive branch, such
regulations shall be prescribed pursuant to guidance provided by the Secretary of State. These
regulations shall be implemented by each employing agency for its employees.

(h) The Attorney General may bring a civil action in any district court of the United States
against any employee who knowingly solicits or accepts a gift from a foreign government not
consented to by this section or who fails to deposit or report such gift as required by this section.
The court in which such action is brought may assess a penalty against such employee in any
amount not to exceed the retail value of the gift improperly solicited or received plus $5,000.

(1) The President shall direct all Chiefs of a United States Diplomatic Mission to inform their
host governments that it is a general policy of the United States Government to prohibit United
States Government employees from receiving gifts or decorations of more than minimal value.

() Nothing in this section shall be construed to derogate any regulation prescribed by any
employing agency which provides for more stringent limitations on the receipt of gifts and
decorations by its employees.

(k) The provisions of this section do not apply to grants and other forms of assistance to which
section 108A of the Mutual Educational and Cultural Exchange Act of 1961 applies.

4.2.3.5. 41 C.F.R. §102-42.5 What does this part cover? (GSA Federal
Property Management Regulations)

This part covers the acceptance and disposition of gifts of more than minimal value and
decorations from foreign governments under 5 U.S.C. 7342. If you receive gifts other than from
a foreign government, you should refer to §102-36.405 of this subchapter B.

[71 FR 28778, May 18, 2006]
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Editor's Note: This regulation 13 not completely quoted; ondy pertinent information is

4.2.3.6. 41 C.F.R. §102-42.10 What definitions apply to this part? (GSA
Federal Property Management Regulations)

The following definitions apply to this part:

Decoration means an order, device, medal, badge, insignia, emblem, or award offered by or
received from a foreign government.

Employee means:

(1) An employee as defined by 5 U.S.C. 2105 and an officer or employee of the United States
Postal Service or of the Postal Rate Commission;

(2) An expert or consultant who is under contract under 5 U.S.C. 3109 with the United States
or any agency, department, or establishment thereof, including, in the case of an organization
performing services under that section, any individual involved in the performance of such
services;

(3) An individual employed by or occupying an office or position in the government of a
territory or possession of the United States or the government of the District of Columbia,

(4) A member of a uniformed service as specified in 10 U.S.C 101;
(5) The President and the Vice President;

(6) A Member of Congress as defined by 5 U.S.C. 2106 (except the Vice President) and any
Delegate to the Congress; and

(7) The spouse of an individual described in paragraphs (1) through (6) of this definition of
employee (unless this individual and his or her spouse are separated) or a dependent (within the
meaning of section 152 of the Internal Revenue Code of 1986 (26 U.S.C. 152)) of this
individual, other than a spouse or dependent who is an employee under paragraphs (1) through
(6) of this definition of employee.

Employing agency means:

(1) The department, agency, office, or other entity in which an employee is employed, for
other legislative branch employees and for all executive branch employees;

(2) The Committee on Standards of Official Conduct of the House of Representatives, for
Members and employees of the House of Representatives, except that those responsibilities
specified in 5 U.S.C. 7342(c)(2)(A), (e)(1), and (g)(2)(B) must be carried out by the Clerk of
the House;

(3) The Select Committee on Ethics of the Senate, for Senators and employees of the Senate,
except that those responsibilities (other than responsibilities involving approval of the
employing agency) specified in 5 U.S.C. 7342(c)(2), (d), and (g)(2)(B) must be carried out by
the Secretary of the Senate; and

(4) The Administrative Offices of the United States Courts, for judges and judicial branch
employees.
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Foreign government means:

(1) Any unit of foreign government, including any national, State, local, and municipal
government and their foreign equivalents;

(2) Any international or multinational organization whose membership is composed of any
unit of a foreign government; and

(3) Any agent or representative of any such foreign government unit or organization while
acting as such.

Gift means a monetary or non-monetary present (other than a decoration) offered by or
received from a foreign government. A monetary gift includes anything that may commonly be
used in a financial transaction, such as cash or currency, checks, money orders, bonds, shares of
stock, and other securities and negotiable financial instruments.

Minimal value means a retail value in the United States at the time of acceptance of $375 or
less, except that GSA will adjust the definition of minimal value in regulations prescribed by the
Administrator of General Services every three years, in consultation with the Secretary of State,
to reflect changes in the consumer price index for the immediately preceding 3-year period.

[65 FR 45539, July 24, 2000, as amended at 68 FR 56496, Sept. 4, 2002; 70 FR 2318, Jan. 12,
2005; 71 FR 28778, May 18, 2006; 73 FR 7475, Feb. 8, 2008]

4.2.3.7. 41 C.F.R. §102-42.15 Under what circumstances may an employee
retain a foreign gift or decoration? (GSA Federal Property
Management Regulations)

Employees, with the approval of their employing agencies, may accept and retain:

(a) Gifts of minimal value received as souvenirs or marks of courtesy. When a gift of more
than minimal value is accepted, the gift becomes the property of the U.S. Government, not the
employee, and must be reported.

FBI personnel who accept foreign gifts must

(b) Decorations that have been offered or awarded for outstanding or unusually meritorious
performance. If the employing agency disapproves retention of the decoration by the employee,
the decoration becomes the property of the U.S. Government.

4.2.3.8. 41 C.F.R. §102-42.20 What is the typical disposition process for gifts
and decorations that employees are not authorized to retain? (GSA
Federal Property Management Regulations)

(a) Non-monetary gifts or decorations. When an employee receives a non-monetary gift above
the minimal value or a decoration that he/she is not authorized to retain:

(1) The employee must report the gift or decoration to his/her employing agency within 60
days after accepting it.

(2) The employing agency determines if it will keep the gift or decoration for official use.
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(3) If it does not return the gift or decoration to the donor or keep it for official use, the
employing agency reports it as excess personal property to GSA for Federal utilization
screening under §102—42.95.

(4) If GSA does not transfer the gift or decoration during Federal utilization screening, the
employee may purchase the gift or decoration (See §102—-42.140).

(5) If the employee declines to purchase the gift or decoration, and there is no Federal
requirement for either, GSA may offer it for donation through State Agencies for Surplus
Property (SASP) under part 102-37 of this subchapter B.

(6) If no SASP requests the gift or decoration for donation, GSA may offer it for public sale
with the approval of the Secretary of State, or will authorize the destruction of the gift or
decoration under part 102-38 of this subchapter B.

2

(b) Monetary gifts. When an employee receives a monetary gift above the minimal value:

(1) The employee must report the gift to his/her employing agency within 60 days after
accepting it.
(2) The employing agency must:
(1) Report a monetary gift with possible historic or numismatic ( i.e., collectible) value to
GSA; or

(1) Deposit a monetary gift that has no historic or numismatic value with the Department of
the Treasury.

[65 FR 45539, July 24, 2000, as amended at 71 FR 28778, May 18, 2006]

4.2.3.9. 41 C.F.R. §102-42.25 Who retains custody of gifts and decorations
pending disposal? (GSA Federal Property Management Regulations)

(a) The employing agency retains custody of gifts and decorations that employees have
expressed an interest in purchasing.

(b) GSA will accept physical custody of gifts above the minimal value, which employees
decline to purchase, or decorations that are not retained for official use or returned to donors.

Note to §102-42.25(b): GSA will not accept physical custody of foreign gifts of firearms.
Firearms reported by the agency as excess must be disposed of in accordance with part 101-42
of this title.

4.2.3.10. 41 C.F.R. §102-42.30 Who is responsible for the security, care and
handling, and delivery of gifts and decorations to GSA, and all costs
associated with such functions? (GSA Federal Property Management
Regulations)

The employing agency is responsible for the security, care and handling, and delivery of gifts
and decorations to GSA, and all costs associated with such functions.

4.2.3.11. 41 C.F.R. §102—42.40 When is an appraisal necessary? (GSA Federal
Property Management Regulations)

An appraisal is necessary when—
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(a) An employee indicates an interest in purchasing a gift or decoration. In this situation, the
appraisal must be obtained before the gift or decoration is reported to GSA for screening (See
102—-42.20); or

(b) GSA requires the employing agency to obtain an appraisal of a gift or decoration that the
agency has retained for official use and no longer needs before accepting the agency's report of
the item as excess personal property; or

(c) The policy of one's own agency requires it, pursuant to 5 U.S.C. 7342(g).

Note to §102—-42.40 paragraphs (a) and (b): Refer to §102—42.50 for how appraisals under
these two situations are handled.

4.2.3.12. 41 C.F.R. §102-42.45 What is my agency's responsibility for
establishing procedures for obtaining an appraisal? (GSA Federal
Property Management Regulations)

The employing agency is responsible for establishing its own procedure for obtaining an
appraisal that represents the value of the gift in the United States.

This applies to all gifts, even when the recipient wishes to retain and/or purchase the gift.
Appraisals are required for gifts that are personalized (e.g., Books signed by the author, Gifts
personally labeled).

4.2.3.13. 41 C.F.R. §102-42.50 What types of appraisals may my agency
consider? (GSA Federal Property Management Regulations)

Your agency may allow—
(a) Written commercial appraisals conducted by an appraisal firm or trade organization; and

(b) Retail value appraisals where the value of the gift may be ascertained by reviewing current
and reliable nondiscounted retail catalogs, retail price lists, or retail Web site valuations.

4.2.3.14. DOJ Order 2400.3A, CHAPTER 6. Gifts, Justice Property
Management Order

iMNote: This chapter 1s not completely quoted; only informanon pertinent 1o this section 18
provided. |
3. ifts from Foreign Governments o Department Employees
{a} Pursuant to the Foreign {(nfts and Decorations Act, S U.8.C. 7342, a Department employee
generally may accept and retain

{1) Any foreign gift of less than minimal value, as defined by GSA o 41 CF R §10242.10

{ourrently at $373 as of January 20141, and

{23 Any foretgn decoration {regardless of value), the receipt of which is approved by the

Attorney General.
{b} Any Department emplovee who receives a foreign gift of more thas minimal value from a
foreign government or g foreign decoration, the recoipt of which s not approved by the Attorney
General, shall etther return the gift in a reasonable tume frame (usually within 15 calendar days},
docurpenting the details of the return, or report the gt to the component property managernent
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officer (PMO) (PRI o : QW The employing component shall physically
take custody of, and bc 78 penblblc for, rcporte.,d Ulf‘tb pending final disposition. Whenever the
retatl value of a gift is not readily determinable, an appraisal shall be made by an appratser
outside the Department. The cost of such an appraisal will be paid for by the employing
component. Foreign gifts above minimal value and foreign decorations, the receipt of which are
not approved, f not desired for official use, will be reported as excess.

{c} As soon as possible, components shall provide Factlities and Administrative Services

Staff/Logistica Management Rervices (FASS/LMSE) with 2 memorandum that describes, in detail,

the name and position of the recipient, the name and address of the donor, the nature of the gify
or decoration, the estimated value (in the case of a gift), the date and circumstances under which
the @ift or decoration was presented, the present location of the tern, and the disposition
recommended by the head of the eraploving component. {(See S U.S.C. §7342(a)

{(d} The Assistant Artorney General of Adnunsiration (AAG/A) 18 responsible for deterrining
whether the ageney will keep the ttem for official use or report 1t as excess to GSAL

{ey IMIVEFASS also sends out a oemorandur annually that asks employees to report on foreign
gifts, as appropriate.

4, {zifts from Foreign Governmenis i Department Employeses

Firearms Received as Gifts. Firearms received as gifts from foreign governments are also
subjectto 41 CF R § 101 42 1102-10,

FBI Policy on the Proper Dispasition of Gifts under the FGDA

FRI personnel who accent any foreizn gifts musy |

5

FRI s:r*pimmx who choose not to retain a it acceptable under the FGDA or who recaive a
! aiue must:

gift of moore than mintmum v

{a} Return the item to the offeror within a reasonable time frame (usually within 1S calendar
days}, or

{b} Process acceptance of the item as a @ift to the FBE See Section 4.4, (ifts to the Agency.

J

4.2.4 Lobbyist Gift Ban — FBI Director ONLY

Executive Order 13490 u,q\n:cx all full-time, noncarger appotntees who were appointed on or
after idnua&,& 20, 2009, to sign an Hthics Pikdm titled “Lobbyist Gift Ban,” which sets out an

appoinies’ s agreement not o m,mpi @ifts from registered lobbyists or Enh‘m;no organizations for
the duration of his or her service as an appointee. The Pledge prolubiis accepting @its that are
“registered” ynder the Lobbving Dhaclosure Act (DAY, 2 US.C §i6 FE, et %t’jq from lobbyists
'em(iWﬂwkguwfm;,ai‘om There are, however, several '=‘>;’upumxi the Lobbyist Gift Ban,

See¢ Ethics Guide Reference Library for OGE s Lobbyist Gift Ban G idcﬁ“u; for additional
miormaﬁ.x o)

..1
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4.3. Gifts Between Employees

4.3.1. Office of Government Ethics Regulations Related to Gifts Between
Employees — S C.F.R. §2635.301-304

4.3.1.1. 5 C.F.R. §2635.301 Overview

This subpart contains standards that prohibit an employee from giving, donating to, or soliciting
contributions for, a gift to an official superior and from accepting a gift from an employee
receiving less pay than himself, unless the item is excluded from the definition of a gift or falls
within one of the exceptions set forth in this subpart.

4.3.1.2. S C.F.R. §2635.302 General Standards
(a) Gifts to superiors. Except as provided in this subpart, an employee may not:

(1) Directly or indirectly, give a gift to or make a donation toward a gift for an official
superior; or

(2) Solicit a contribution from another employee for a gift to either his own or the other
employee's official superior,

(b) Gifts from employees receiving less pay. Except as provided in this subpart, an employee
may not, directly or indirectly, accept a gift from an employee receiving less pay than himself
unless:

(1) The two employees are not in a subordinate-official superior relationship; and

(2) There is a personal relationship between the two employees that would justify the gift.

o2 <

s Two FRE emplovees joined the Burean together after hoving atiended the same
z:s;af,%;g;e and fraternity. They have been friewndy for ;;,;,; enr years. One of the emplovees is

o :

30

¥ 3 £
fed io supervise the other. The subordinete €m vickeds for 8150

but cannot use fthem due o a fumily conflics and o < them o Bis friend, the new supervisor. As
the wz*fm*s}sm' IS the Vofficial superior” o i 25 2, the ss;g}( VisOP may

e gecep the free M’{ i% under i;?és ' ?L’F’SO}‘&'L an He may 7
fad of waices since other subordinates mm fuesHon the
propriety o ’. ¥t ‘.;D{:?’ ; v showld alwavs be carefnd in any pms»:szm v dealings

with subordinaies.

(c) Limitation on use of exceptions. Notwithstanding any exception provided in this subpart, an
official superior shall not coerce the offering of a gift from a subordinate.

4.3.1.3. S C.F.R. §2635.303 Definitions
For purposes of this subpart, the following definitions shall apply:

(a) Gift — includes any gratuity, favor, discount, entertainment, hospitality, loan, forbearance, or
other item having monetary value. It includes services as well as gifts of training, transportation,
local travel, lodgings, and meals, whether provided in-kind, by purchase of a ticket, payment in
advance, or reimbursement after the expense has been incurred. Gifts do not include such things
as modest items of food and refreshments offered other than as part of a meal, items with little
intrinsic value such as greeting cards, plaques, certificates and trophies, loans from banks at
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market rates, discounts available to all Government employees, and rewards and prizes from
contests.

(b) Official Superior — means any other employee, including but not limited to an immediate
supervisor, whose official responsibilities include directing or evaluating the performance of the
employee's official duties or those of any other official superior of the employee. An employee
is considered to be the subordinate of any of his official superiors.

(c) Solicit — means to request contributions by personal communication or by general
announcement.

(d) Voluntary contributions — means a contribution given freely, without pressure or coercion.
4.3.1.4. S C.F.R. §2635.304 Exceptions

(a) General exceptions — On an occasional basis, including any occasion on which gifts are
traditionally given or exchanged, the following may be given to an official superior or accepted
from a subordinate or other employee receiving less pay:

(1) Ttems, other than cash, with an aggregate market value of $10 or less per occasion;
(2) Items such as food and refreshments to be shared in the office among several employees;

(3) Personal hospitality provided at a residence which is of a type and value customarily
provided by the employee to personal friends;

(4) Items given in connection with the receipt of personal hospitality if of a type and value
customarily given on such occasions; and

(5) Leave transferred to an employee who is not an immediate supervisor.

Example 1: Upon returning to work following a vacation at the beach, a claims examiner with
the Department of Veterans Affairs may give his supervisor, and his supervisor may accept, a
bag of saltwater taffy purchased on the boardwalk for $8.

Example 2: An employee of the Federal Deposit Insurance Corporation whose bank examination
responsibilities require frequent travel may not bring her supervisor, and her supervisor may not
accept, souvenir coffee mugs from each of the cities she visits in the course of performing her
duties, even though each of the mugs costs less than $5. Gifts given on this basis are not
occasional.

Example 3: The Secretary of Labor has invited the agency's General Counsel to a dinner party
at his home. The General Counsel may bring a $15 bottle of wine to the dinner party and the
Secretary may accept this customary hostess gift from his subordinate even though its cost is in
excess of $10.

7

Fxample 30 An FRI Univ wisties {o hold o gift exchange during theiv office holiday gei yogeiher.
{he gift exchange requives each empl lovee who wishes io papticipaie fo dring g wra 2iff o
vaie 1o greaier than 520, Ax the giff val: i i iv ikely 1o f;a greqier than S0 and the hodidays ave
nof Cspecicd infrequent occasions

2VERE,

Tunder the rufes, an officicd superior conmot pariics

Fxample 50 An FBE Assisvany f)“
emplovee brings o $22 bottle of
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;foiw however, offers the AD g ise;az'ﬁe g':s;‘"é"»a'm;s Pérignon as
3{«!} accep # hospaiality gifis that are of a “type and value

N “"w\
o
\‘1

ony, e may agecepd off of the i?-f)fs‘p{siifs{}' gifts offered by her
ravagant hottle of champagne.
we 870 rule, seven emplovees gef fogether and decide io give theis

] fucd cavd hos «
ol 870, Therefore, the Uniy (hief showld not aecept the gift cards
’  cR sCcasion that does not gqualify as o “special

ston noted above, Subovdinaies may kot combine in
‘s, {0 cireumvent the exception.

GRY marmer o give « wﬁ oF & m’{ezep

&Y

~r

Exomple 7 Under any of the scenarios listed i the above examples, if o ;sf.v s offered fo any

FREemployee by a confracior who works in the office, then the gift must be examined wunder ihe

pules discsed in section 4.2.1., Gifts from Chaside \()Hh es, as the “gift between emplovees”
Fades i thiv section do not appd },_

(b) Special, infrequent occasions — A gift appropriate to the occasion may be given to an official
superior or accepted from a subordinate or other employee receiving less pay:

(1) In recognition of infrequently occurring occasions of personal significance such as
marriage, illness, or the birth or adoption of a child; or

(2) Upon occasions that terminate a subordinate-official superior relationship, such as
retirement, resignation, or transfer.

¥BI Policy on Giving a Limited Value Gift to an Employee on an FBI Service Anniversary:
Special Infrequent Oeeasion Determination

While wedding anmversaries and birthdays are not ™ \;\,msi infrequent occasions” under the
rules, certain FBY employment annivei‘smy dates of significance recetve official FBY recoqn‘m@ﬂ
and occur at suitably infrequent intervals to i@ sality for the “special infrequent occasion”

5

exception for gifts @ven to an official superior or from a person receiving less pay

- .. . e - N A 50 84 4 oath o
For FBI emplovees reaching their 10, 20, 25, 34, 3:\ 40, 45, 50, 85, and 607 auniversary dates, a
@ift “appropriate to the occasion” may be given 1o a supervisor or emplovee receiving more pay,
provided that:

1
:

The gift s not cash and has an aggregate market value of 3100 or less,

~,

{23 Any @it given or accepted under this exception with an aggregate market value of more
than 3100 will be presurned inappropriate unless approved in advance by the FBI DDAEG

o]

per Fiﬂ autho n,mi.u,n. mquﬂemwrm. f_ss:e.: Ssa-,;..m.n 8.4 241, ; umimismg.

weampier The FRI dssistant Section Chief for Infernational Terrorism Operations has reached
her 2{3 GRRVErSInY m:‘i the Burean. To mark the ocoasion, o gv‘rasszm:‘ suhordinate employees
¥

3 cided fo contribuie foward
§ 3, 3 ey estimuote will coss 8389, E%qy may oo so if the collection is
nr f)i/s/.'f' casthiorized and ofl conributiony arve complerely voluntarily.

working in o unid wnder i’izs-f Section Ulaef s supervision have de
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(c) Voluntary contributions — An employee may solicit voluntary contributions {See¢ Section
822 %, Fundraising, for FBI fundraising authonzation requirements} of nominal amounts from
fellow employees for an appropriate gift to an official superior and an employee may make a
voluntary contribution of a nominal amount to an appropriate gift to an official superior:

(1) On a special infrequent occasion such as described above; or
(2) On an occasional basis, for items such as food and refreshments to be shared in the office.

An employee may accept such gifts to which a subordinate or other employee receiving less pay
than himself has contributed.

Example: An Assistant Secretary at the Department of the Interior is getting married. His
secretary has decided that a microwave oven would be a nice gift from his staff and has informed
each of the Assistant Secretary's subordinates that they should contribute 85 for the gift. Her
method of collection is improper. Although she may recommend a 85 contribution, the
recommendation must be coupled with a statement that the employee whose contribution is
solicited is free to contribute less or nothing at all.

FEI Limitations: “Gifts Appropriate to the Ogoeasion” Exception to the “No Gilts Between
Subordinates and Senior Employees” Rule
The foliowing himitations shall apply to gifts from groups sf FBI emplovees that include a

‘

subordinate and to voluntary contribastions to gitts for superiors as discussed above:

Regardiess of the number of FBI s:mployee& wmnbumm 0 a gift, the value should reflect a
aift both reasonable and “appropriate to the occasion” Employees must contact O prior to
purchasing a gift valued over $500.

~ The Cmi o*“?ieﬁ*e exchided from the definition of a gift by 3 CF R 2635 203(b} {See
Section 4.2 1.3, Gifts from Ouiside Sources 1o Fn‘g’ fove &:} aofi the cost of food, refreshments

and cntutammem provided to the FBI employvee and his personal guests io mark the occasion
for which the giftis given shall not be included in determining the value of a gift.

- The value of a gift or gifts from two or more donating groups will be aggregated and shall
be considered to be from a single donating group if the FBI emuplovee recoiving the gift
knows or has reason to know that one of his subordinates 1s a member of more than one of

the d i“l‘a?ﬁli'};i SEGUPS.

Focample 11 A departing Univ Chief of o wnit with 30 persons is presented with a gift of a shadow
Hox and food and pefreshimens from her subordinates av her refivement party. The shadow box,
complete with o flag fown over the Field Office, her retived FBE credentials/bad

vod and

vifioeFo o dons rrined ovidaon
FIQEN/SEe ang giRer
el £
Je

' oy ¥ 4 . o y ~ 3
FRImemorabilia cosie 82135, The food and vefreshmenis coxé o fotal of 3300, Since the

- " ~ e 7 RO - 3 k2 24 > N 5 : L ¥ i¢
refresimenis were shoved by ol participows, the actual valve of the gifi was 8215 and is
considered both reasonable amd appropricre 1o the accasion..

wfe 20 A retiving Division Head uf a Hi Y division Q}"Ef‘}s‘}(} FR{ employees receives g
rend @if of o flat soreen TV that cost § 23'5, _3':5'3,/'5,; v though the average coniribution from
comiribufing emplovees was abouy 82, s’ff:s'? ) v reasonabile nov appropricie to the
oecasion, ftwondd, therefore, be imprope f?e depariing {ivision Head 1o accept the gift.
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"3

Exanple 30 An PRI Supervisor is celebrating hiv 507 bivehday omd 20 em g iu)s, 8 ,uw SHpErvizes
caflect about $4 per person fo bwy o f:mo;i.-, bivihday fruit basket 1o surprise bam. Even though

ne supervisor soficited subordinates and no employees felt compelied to cont f')iff f‘} she
oifection, this gift is greatey thaw the S18 gift an official superior may yeceive from subordinates
¥ kR i T : i

because bivihdays are not “special 3}@@@4;3;@;35? aecasions.” As such, the giff st be refurned §

T 0
the office.

A

Proper Disposition of Unacceptable Gifts Between Employees

Counsistent with section 4 2.1.5, when an official superior receives a gift from a subordinate or
when an employee receives a g

that ts not allowed under the ru
superior/senior employee:

o

it from an employee or a group of emplovees receiving less pay
les, the proper disposition of such gifis i3 limited to the ofticial

{a) Returning the uift to the offeror,

N b

{b} Paying actual market value for the gitt, (Gfficial superiors and senior emplovees shounld be
mindfud, however, of appearance tssues as noted in the example to section 4.3 1.2},

Fxample: A group of
a:zes:g;‘wf of clss counse an experienced agent of the FBIwho acts as o menior o new
Sz}es;’.’mi Agenisi. As the cor fi is varlued aver §10, the mentoring en eﬁ“h‘}:/ ¢ knows she may ned

{ ihe giff since i comes from emplovees receiving less Wn’ She decides, in the alternative,

5

' ,.;,.peciaf 155{ ey fakes up a colfection for a gify cavd for their

H

HeR I f!?e covd fo puy c.»’f;g-:is.s"efj%)f;ezz’jm“ the new agenty an fheiy lax g-.,g,s,{m of clasy, While well invended
and unselfish, s;’ﬁe may Bof accepl the card or exert control ever it fwhich would constivute
gecepiance ) wirder the rules. _{;”,&im decides not 1o pay the face valpe of the cavd ste shondd
reprn §f fo the group. The growp of employees, however, may indeperdenily decide o wse the
card for their graduation party, in lien of frying to vefurn collecied monies,

4.4. Gifts to the FBI/DOJ
4.4.1. General Gift Acceptance Authorities
44.1.1. Statutory Background of Gift Authorities

Although no particular statutory authority 18 necessary for the United States to receive and accept
citts, Federal agencies stand on a much ditferent footing. See United States v Burson, 339

LS. 87, 90 (1930) (Receipt of gifls, testamentary and nontestamentary, is within the ambit of
.

o~

‘ederal powm s}k The rule 13 that a Federal agency may not accept gifts for its own use (.o, for

retention or credit to 18 own appropriations) absent specific statutory authority. To permit an

agency 1o supplement its appropriations with funds derived from some other source usurps

C ongres s8' “power of the purse.” See 31 U SO § 3302(L ) (Miscellaneous Recetpts Act); 31

‘i 81301 ¢ t’&nti--Df—:ﬁQifancy Act) The authority of the Department of Justice to accept gifts
aui*i in 28 US.C§ 524,

4.4.1.2. 28 U.S.C. § 524 (Availability of Appropriations)

{Editor' s Note: The omitied paragraphs tn this section do not apply to gifts to the FBL]

P
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(d)(1) The Attorney General may accept, hold, administer, and use gifts, devises, and
bequests of any property or services for the purpose of aiding or facilitating the work of the
Department of Justice.

(2) Gifts, devises, and bequests of money, the proceeds of sale or liquidation of any other
property accepted hereunder, and any income accruing from any property accepted hereunder -

(A) shall be deposited in the Treasury in a separate fund and held in trust by the Secretary
of the Treasury for the benefit of the Department of Justice; and

(B) are hereby appropriated, without fiscal year limitation, and shall be disbursed on order
of the Attorney General.

(3) Upon request of the Attorney General, the Secretary of the Treasury may invest and
reinvest the fund described herein in public debt securities with maturities suitable for the needs
of the fund and bearing interest at rates determined by the Secretary of the Treasury, taking into
consideration the current average market yield on outstanding marketable obligations of the
United States or comparable maturities.

(4) Evidences of any intangible personal property (other than money) accepted hereunder
shall be deposited with the Secretary of the Treasury, who may hold or liquidate them, except
that they shall be liquidated upon the request of the Attorney General.

(5) For purposes of federal income, estate, and gift taxes, property accepted hereunder shall
be considered a gift, devise, or bequest to, or for the use of, the United States.

4.4.1.3. BOJ Order 2400.2, Solicitation and Acceptance of Gifts to the
Department
1. PURPOSE. This order sets forth the Department' s policies and procedures regarding the
solicitation and acceptance of gifts, devises and bequests of property of all kinds
{collectively, "gifts"}.

=

SCOPE. This order applies to the entire Department.
3. POLICY.
a. Solicitation of Gifts.
(1) No employee of the Department may solicit gifts or encourage the solicitation

of gifts to the Departiment unless the solicitation has been approved in advance by
the Attoroey General or by the Deputy Attorney General.

(2) The authority of the Deputy Attorney General to approve the solicitation of
gifts may not be redelegated.

(3) Nominating, or seeking the nomination of, a program administered by the
Diepartment for any award shall not constitute solicitation.

b.  Acceptance of Gifts: Authority of the Assistant Attorney General for
Administration.

(1) The Assistant Attorney General for Administration has the authority on behalf
of the Department to accept gifts in accordance with the criteria set forth below.
The authority of the Assistant Attorney General for Administration to accept gifis
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is exclusive and applies to gifts made to the Department as a whole as well as
gifts made to any of the Department' s components.

(2) Tn determining whether to accept a gift, the Assistant Attomey General for
Administration and anyone to whom he redelegates acceptance authority shall
consider the following criteria:

{a) Whether the gifi 1s appropriate for use (including liquidation) by the
Depariment;

(b} Whether any condition the donor places on the Department' s acceptance
or use of the gift is acceptable to the Department;

{¢) Whether any Department employee solicited the gift or encouraged its
solicitation and, if so, whether the solicitation had the prior approval of the
Attorney General or the Deputy Attorney General; and

(d) Whether acceptance of the gift is appropriate and advisable from the
perspective of conflict of interest and government ethics guidelines, including
whether acceptance of the gift would create the appearance of impropriety.

Duties of the Assistant Attorney General for Administration. The Assistant
Attorney General for Administration shall prepare an annual report for the
Attorney General describing the gifts that have been accepted on behalf of the
Department, identifying the donor of each gift, setting forth the disposition of all
gifts, specifying the use the Department intends to make of the gift or the
proceeds from the liquidation of the gift, and setting forth any restrictions the
donor has placed on the gift's use. The Assistant Attorney General shall send a
copy of this report to the respective Committees on Appropriations in the Senate
and the House of Representatives. The Assistant Attorney General shall also be
responsible for arranging for all transfers and deposits to the Treasury that are
required by 28 U.S.C. § 524{(d)}, and for making any other arrangements that will
aid in the Department’ s execution of its gift acceptance authority.

[s/JANET RENO
Attorney General

<

4.4.14. General DOJ Gift Acceptance Delegation
US. Department of Justice
Washington, [3.C 20530

JUL 19 1999
MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS

FROM: Stephen R. Colgate /S/ISTEPHEN R COLGATE
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Agsistant Attorney General

for Administration

SUBJECT: Gift Acceptance Delegation

Pursuant to 28 U .S.C. § 524(d), and the authority granted to the Assistant Attorney General for
Administration by Department of Justice Order 2400.2, T hereby delegate to each Department of
Justice component head the authority to accept any form of devise, bequest, gift or donation of
property that is appropriate for use or display in the component. This delegation does not

apply to services, and is limited to donations valued at no more than $150 (one hundred fifty
dollars) per donor per calendar year. This delegation includes those instances where individual
employees are given items that exceed $20 in value, which is the de minimis amount for a gift
that may be retained by an employee personally under the executive branch standards of conduct,
S CFR 2635.204(a). Where such a gift 1s received by an employee and it is appropriate for use or
display by the component, the component head may authorize acceptance on behalf of the
Department.

Component heads may redelegate this authority to one other official but no further redelegation
is authorized. No donations from Department of Justice employees may be accepted under this
delegation. No employee may solicit gifis or encourage the solicitation of gifts to the Department
unless approved in advance by the Deputy Attorney General. This delegation does not limit
previous delegations issued under DOJ Order 2400.2.

This delegation is not intended to relieve components of the obligation to discourage the
donation of gifts presented where Departruent of Justice employees give speeches or attend
events sponsored by outside organizations. In particular, this delegation of authority is not
intended to result in a proliferation of small items of limited use or value to the component.

Each component head shall ensure that either a Gift Donation Form or a Gift Acceptance Form is
completed for each donation accepted under this delegation. The completed form must be
forwarded to Property Management Services, Facilities and Administrative Services Staff, IMD,
at the time the gift is accepted. The Gift Donation Form is the preferred form to use when a
potential donor indicates that they intend to donate a gift. The Gift Acceptance Form may be
used when the gift was presented to an employee with no prior indication of the donation. The
component' s Deputy Designated Agency Fthics Official shall concur in order for a gift to be
accepted. Wherever possible, the Gift Donation Form should be signed by the donor; in unusual
circumstances where this is not possible, the form may be completed by the component,
describing the circumstances in which the gift was accepted. In these cases, a letter should be
sent to the donor advising thero that the gift has been accepted on behalf of the Department.
Appropriate forms and a sample letter are attached.

In those infrequent cases where the gift has already been presented, but 1t is determined not
suitable for use or display, and the item cannot reasonably be returned, please contact IMD on
{2023 307-2761 for disposition instructions.

Attachments
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4.4.2. ¥FBI Gift Acceptance Authority

a. FBlemplovees shall not solicit gitts for BT or the Bureau. %uch activity constifuies a misuse
of position and usurps congressional authonity to determune the level at which our agency will be
funded.

b, Per the above DOJ orders and delegations, the Director, however, has authority o accept
unsolicited offers of giis as follows:

{1} Aoy form of devise, bequest gft or donation of property (oot services) to the FBI valued
at no more than $130 (hereinafier referred to the FBI s General Gift Acceptance
Authority ),

{2} Certain case-specific gifts from private parties to oriminal and civil investigations,
prosecutions and civil Hinigation that is valued at 350,004 or less q\hereimai’te;' referred to as
the FBY s Case-Specific ift Acceptance Authorityy,

{3} Use of non-federal faciities for predominantly tuternal training (hereinafter referred to as
the FBY ¢ Training Facility (aft Acceptance Authority ), and

{4} Payment from a non-Federal sour ree in conunection with the attendance of its emplovee(s)
{and 1 some cases, the ag wmpat} i1 xpfmw} at a meeting or simlar function
{hereinafter referred to as the FBU s Travel Gift Acceptance Authority).

4

Each of these authorities 1s discussed separately below.
4.4.3. ¥BI General GHY Acceptance Procedures

a. Notification of Gift Offer. Only persons specifically authonized under this policy may
approve acceptance of a @it for the FBL Any gitt offered to the FBI must be properly scrutinized
betore the @it ¢ processed for acceptance under these rules. CGften FRI eraploveess are informed
that a gift is being offered 1o ti“e Bureau, Upon receiving such information, the FBI emplovees
involved should consult OIC Ethics Attoreys about ﬁm ﬂfﬁpii&\i of accepting the gift and shall
complete the appropriate gift acceptance form Nee the FD-1082, Federal Bureou of Investigation
(sift Acceptance Form [Gific with o market value NOT GREAT ER THAN 5130] and the
FI-1082a, Denariment of fustice Uit Acceptonice Fova [ Used for gifis with a maret value
GREATIR THAN 81507

b Conditional Acceptance. An eraployee should not advocate actual travsfer of an offe fmi gift
if the prospective donor 13 willing to retain the @it pending tinal approval under this Guide.

2ift, however, may also be sent or ”m"se“i tted” to an H}i emplovee at a meseting, event or md
other circumstances where it comes into FBI possession pnm o securing formal approval When
a gift is offered to the FBI in such a manner and the o' ored @it appears substantially to meet the
criteria and considerations noted below, then the gift may i,.sz conditionally accepted pending
final approval. Conditional acceptance shall;

1. Be with the concurrence of the relevant Division Head (ADIC/SAT HG ADY;

Only be undertaken subsequent 1o teceiving a written acknowledgement from the offer

.
T
s
o
pit

s holds the FBI harmiess for any damage to property while in FBI custody; and
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& consents to responsibility for prompt reraoval of the property without cost to the FBI

if the @it 15 ultimately declined.

Husure that the property is property safeguarded in a manner consistent with comparable
Government property and NOT used for any purpose prior to formal acceptance by competent
authority;

4. Be communicated 1o the offeror, depending upon the circumstances surrounding the gift
presentation;

Mot be construed as binding DOJ or the FBI on the ultimate determination as to whether
to accept the wiit,

¢. Factors to consider o conditionally or tinally accepting any gift to the FBInchude:

The identity of the gift offeror. Acceptance oi" a gift for -he FBImust oot ag‘peax to
corr wpromise the FBE s objectivity or neutrality o executing our rossion. I the acceptance of' g
gift would cause a reasonable member of the pub hf: 0 que estion the ntegrity ard 1mpaﬁ: ality of
OUT PrOZramS of operations, then the @it muuid be politely but firmly declined In this regard, it
is FBI policy, as a general rule, 1o not accept gifts from contractors or ‘shﬁse who wish to contract
with us. Such actions may give rise o aiiegmu‘m of unfay competitive advantage and lead to bid
protests or other adverse consequences. Addisonally, an indices ;..}*e(" 3 ould be conducted on
each pf?‘”““"lﬁ al donor to deterniine whether the donor is a subject of investigative interest or
otherwise has interests that may be atfected by the performance or non-performance of FBI
duties. \fuiiip“’ gifts from a single donor must be evaluated to deternmune whether the frequency
of the gifts give rise to the appearance of impropriety.

- The value and usefulness of the gift. As a general rule, the FBI procures the goods and
services which we need to perform our mission through competitive procurement processes,
Although we have authonty to sccept gifts of services and goods, we must always ask whether a
particular gitt should be obiained through vormal procurement channels. Similardy, the
nsefuﬁnasss of each gift must be assessed to determine whether related operational and

naintenance expenses will exceed the value of the gift, Gifts notntended solely for display must

be assessed for utility — Lo, will the gitt be of any use to the FBIY

The circumsiances surrounding the offe Efi\ff:n if an offered @it appears appropriate and
otherwise meets all the other criteria for ace ‘”‘pt e, a responsible FBI official may still decline
to conditionally accept any offered gift, or to -emm one that was previously conditionally
accepted, i under the totality of the crcumstances, the final acceptance and use would detract
‘”'m’n the FBI image or ability to conduct its mission. In this regard, keep in mind that DO, not
the FBY is the final decision maker for gfts value at over $1530.00 (See below),

d. Processing a Conditnionally Accepted Gift or a Gift Offer tor final Approval

1. When a gifts offered to the FBL s the recoiving entity' s responsibility to determine the
fair market value of the item. The fair market value of the @ift means the retail cost of the
ii‘mn in the United States determined through appropriate and diligent research (e ;: . internet

search, catalogue ¢ i'rg‘w:ws N8 OF fommi apps aisal for more us igue/expensive item
”M’\ 203y, Rtﬁiai- prices, vice any discount the offeror may have recetved, shal
calculate the fair maf}\‘* vm. QIC E*ih 108 Attornevs and Finance THvision may p ov:de
assistance in arriving at an appropriate gift value.
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Once the fair market value 13 established, the offered @it will be processed for final
approval as follows:

AL Gifks Valued At No More Than ?si Sih: The Director' s general gift acceptance
authority for gifts valued gt $150 or less has been redelegated to the Assistant

Director/Chief Financtal Officer, Finance Division, subject to FBI DINAEQG concurrence as
discussed below. Generally, such gifis will be accepted, provided that

{1} The gift was not solicited,

{3} The gift is appropriate for FBI use or display;
{3} Acceptance would not obligate the FBI o a significant, unbudgeted expenditure of
L = E Pl

funds;

{43 ,X\ ceptance 1s not otherwise unlawful and would not compromise the integrity of
the PRI its programs or operations; and

ey
(4
Newnr

The FBI office to which the gift is offered completes and receives final approval ags
documented by the FBI it Acceptance Form See the FDR-1082, Federal Bureaw of
fnvestigation (i Accepiance Form [Gifts with o murkef vafwe NOT GREATER THAN
51507 ’

B Gifts Valued At Greater Than $188: The FBI must obiain approval from the
Assistant Attorney General for Admnistration prioy fo accs >pimg a @it valued at greater

than $158 per donor per calendar year. In order to process a gift valued at greater than

$150, the office to which the gift 15 offered should & Ai‘mﬁ a ,EGE (it Acceptance form. See
the FD-10825 Depariment of Justice (it decepionce Form [Used for gifts with g markes
qise GRIATER THAN 51307

Exomple {0 An FBI Legat recervey a small bronze siatue from o Vatican Security representative
in Rome. The siatute is valved of over 8300, Since the statue iy o giff valued over ihe minimal
varire that the employee can pers: siw!n gocept purssant fo the Foreign Gifis and Decorationy Act
(FGDA), the Legat must etther vefurn the gift o ?ﬁzv siferar oy process 1y gocepionce ax a gifi fo
ihe FRE ,Secmsi&@ the value of f,fi@ 0::‘3 exceeds the FRUS general gift aoceptance authority, the

f complete o DOT Gift Avcepranice Form, TD-1082a, cod sudunt it to the OIC for

prOcessing,
. FRE DDBAEQ Concurrence: While the Assistant Director/Chief Financial Officer,
i*m nce DHvision has the authority fo accept @its valued at 150 or less, the FBU s DDAEG
st coneur with the ace ;i(mu: of any offered aift. Nimilardy, the FBI DDAEG shall
review all requests prior 1o torwarding to DHOJ

[ i;ii?st{§§"{§§&ﬁ(‘,p§i§g and Gther Matters:

-

{1} All gifis accepted for official use or display must be logged in the Asset Management
\x stem. {See reference 1o the Asset Management System )

{2) Every effort should be made to place items accepted for display in a location that will
afford the largest number of emplovees, and if feasible, members of the public, the
maximum opportutity fo see the display.
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4.4.4. Investigation/Case-Specific Gift Acceptance Authority
4.4.4.1. Investigation/Case-Specific DOJ Gift Acceptance Delegation

{Editor' s Note: Only the g‘“"am‘ap fs delegating case specific @ift acceptance authornty to the
:‘

Director of the FBI are contained in this section.

UK. Department of Justice
Washington, D.C 20530

May 26, 2006
MEMORANDUM FOR HEADS OF DEPARTMENT COMPONENTS UNITED

STATES ATTORNEYS

FROM: Paul J. McNulty /s/PAUL J MCNULTY

Deputy Attorney General

SUBJECT: Guidance for Acceptance of Assistance and Gifis from

Private Parties for Use in Connection with Investications and Litieation

in conjunction with this memorandum, the AAG/A is delegating additional authority to
component heads to determine whether to accept certain case-specific gifts from private parties
in criminal and civil investigations, prosecutions, and civil litigation that have a value of $50,000
or less. This delegation is consistent with both prudent oversight and efficient administration.
The component head may accept the first offer from a source up to $50,000. A second or
subsequent offer in the same fiscal year from the same source must be submitted to the Assistant
AAG/A for approval when the combined value with the first gift exceeds $50,000. Gifts that are
not case-specific, gifts of cash, gifts valued above $50,000, and extraordinary case-specific gifts
will continue to require approval by the AAG/A.

4.4.4.2. FBE Investigation/Case~Specific Gift Acceptance Poliey

{Editor' s Note: The following guidance applies only to gifts and not to offers of “raditional
assistance” ‘u_ ?\ enforcement as defined in the afvrementioned DOT Memorandum, For
guidance concermng “traditional assistance” to law enforcement, please consult the OGC )

a. %acepmme Autherity. The Director’ s authority to accept certain case~specific gifis from
private parties in cniminal and civil iﬁwexhgw‘mm prosecutions, and civil hitigation that have a
value of 50,000 or less has been redelegated to the Deputy Dhrector,
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b. Prior to accf:pi'in g any case~-specific gift, FRI employees must obtain the approval of thew

appropriate Division Head (ADIC/SAC/AD) in consultation with the responsible Cluet Division
Counsel or OGC for HOG com pove;m The final decision, however, 10 accept such a gt must be
made by the Deputy Dhrector tn consuliation with FBI s DDAEQG and OGO as appropniate. The

FBFs DDAEQO will be responsible for determining whether:

{ 1Y The offer was Lifasaﬂi.cimd;

Y

2} The offer gualifies as “assistance” under the DO Memoranduny,

{3} If acceptance is appropriate under all the facts and civcumstances; and

{4} Whether DOJ approval must be secured.

5

Fxample: A nafionwide refail gilom h 15§58 owR Security force and has spent considerable
pesourees 10 xet up ity own forenvics labaratory fo assist in enhancing e semv COIEra Images 1o

p.f{*’z r and other crimey againsi the company. The local Fi invessigating a
has no conmection o the refall company, butf invelves g i ’.ﬁ, ffsef}f Fing impocting
er retaifers. ;’iéx veiail giant hears about the FEI v investigation and offers 1o pro »'s'fa’e.:‘ﬁ"ee wNe
Q;"ﬁf;eér sicte Q;‘ the ari equipmens. Since whis is related io a specific case, the free forensic

services musy be defermined 1o constitude assisiance. Assyming !i e value ef ihe as Aias‘mﬁ,g‘ is fess
thamn ws m} 5‘;’73@ ﬁ"‘“’"?i%‘gh v Divecior may approve, with the concurrence FODARG,

aeeepiance of such service, ff the value is greaier than $30,004 then Jvfiz-i(_;v';' im st e
seneght prioe fo aecepiing {fit’W services.
s the wse of its equipment {o aid

3 3

'f o byt ix, rathes
‘3

74 1 the n,w} authority wha may approve (his

4.4.5. Training Facility Gift Acceptance Authority
4.4.5.1. DOJ Training Facility Gift Acceptance Authority

{Editor's Note: Only the paragraph delegating the authority 1o accept donations of space for
predommnantly wtermnal raireng fo the Divector of the FBI s contaimed in this section. Al other
paragraphs have been omitted |

UK. Department of Justice
Washington, D.C 2053

AUG 10 2006
MEMORANDUM FOR ROBERT MUELLER
Director

Federal Bureau of Investigation

FROM: Lee J. Lofthus /SALEE T LOFTHUS
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Acting Assistant Attorney General

for Administration

SUBJECT: Gift Acceptance Delegation for Gifts of Space for Internal

Training and Conferences

Pursuant to 28 U.8.C. § 524(d), and the authority granted to the Assistant Attorney General for
Administration by the Department of Justice Order 2400.2, I hereby delegate to the Director of
the Federal Bureau of Investigation (FBI) the authority to accept {free] donations of space from
non-federal facilities to be used for predominantly internal training or conferences, as provided
in Section 1173 of Public law 109-162, the Violence Against Women and Department of Justice
Reauthorization Act of 2005 (the Act).

4.4.5.2. FBEY Training Facility Gift Acceptance Aunthority Policy
a. The [Mrector' s anthority to accept donations of free space from non-federal entities to be used
for predonunantly nderpal training or conterences has been redeiegated to the FBI s Deputy
Designated Agency Ethics Official (DDAEQG). Training Division (TD) is responsible for
scheduling, coordinating, tracking and reporting all training conducted by the FBE consequently,
any reguest o use donated space must be processed first through TH TD, as appropriate, will
work with emplovees to submit requests to accept donated space through the Training Requests
and Budgeting Systern/Travel Expense Enterprise [TRUSTEE] process within the Euterprise
Process Automation System (EPAS). [The TRUSTEE process was designed to provide a process
for tracking training event requests and expenses from the potnt of submission, through financial
obligation and reconciliation.] Once subnutted, requests are routed to the Office of Integrity and
Compliance for approval by the FBI DBDAEG. Emplovees must provide the following
information when completing the Trustee process:

{1} Regquestor/originator (name and phone number)
{2}  Sponsortng division/FO

{3} Event date

{4} Name of event

{5y  Desenption of training (subject matier; who s providing traiming, who i
receiving training; other details)

{6} Number of FRI emplovees receiving training
{7y Number of FBI employees providing iraining
{8} Number of non-FBI attendees receiving fraining

{Q Is traintng co~sponsored {ves of no)?
" [t N B
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I yes, who are the co-sponsors besides the FBI?
{10y Donor name
3 Site offered/description
{12) Ind the FBI ask touse the space {yes ot no)?

o~ ~ 3

Hyes, did the FBI ask to use the space free of charge or did the donor voluntanily
offer to et the FBI ase it without dm-,.g ?

{13} Terms and Hmitations {concerning use of space). Estimated fair market value of
using a comparable space

{14y Donor relationship with FBI

{15} Results of indices check on donaor (check with division security officer if needed):

Pt
Ju—
o

Sevna?

/\

Surmmary of any divisten/matters/work likeely to affect interests of donor: Wil
:ﬁ'iy'o,m s‘,mm the donor providing the space attend and/or participate n the
training?

o

b For more information on FBI acceptance of free traimuog facilities and relevant procedures,
definitions and reports required to be made concerning holding such events, see PD 05890,
Conference Planning Conference Cost Reporiing and Approvals fo {se Non-Federal Facilivies.

Employees should also consult with their Training Division POCs.
4.4.6. Gifts of Travel Nelated Expenses from non-Federal Sources

4.4.6.1. 31 U.S.C. § 1353 (Acceptance of Travel and Related Expenses from
Non-Federal Sources)

{Hditor' s Note: Only the paragraphs pf:riainim to the FBI s authority to accept travel and
i"eﬁai'ed expenses from non-Federal cources are contained 1o this section. Al other paragraphs
have been omitied. )

(a) Notwithstanding any other provision of law, the Administrator of General Services, in
consultation with the Director of the Office of Government Ethics, shall prescribe by regulation
the conditions under which an agency in the executive branch (including an independent agency)
may accept payment, or authorize an employee of such agency to accept payment on the
agency's behalf, from non-Federal sources for travel, subsistence, and related expenses with
respect to attendance of the employee (or the spouse of such employee) at any meeting or similar
function relating to the official duties of the employee. Any cash payment so accepted shall be
credited to the appropriation applicable to such expenses. In the case of a payment in kind so
accepted, a pro rata reduction shall be made in any entitlement of the employee to payment from
the Government for such expenses.

(b) Except as provided in this section or section 4111 or 7342 of title 5, an agency or employee
may not accept payment for expenses referred to in subsection (a). An employee who accepts
any payment in violation of the preceding sentence -

(1) may be required, in addition to any penalty provided by law, to repay, for deposit in the
general fund of the Treasury, an amount equal to the amount of the payment so accepted; and

4-53
UNCLASSIFIED



FBI Ethics and Integrity Program Policy Guide
UNCLASSIFIED

(2) in the case of a repayment under paragraph (1), shall not be entitled to any payment
from the Government for such expenses.

(c) As used in this section —

(1) the term "executive branch" means all executive agencies (as such term is defined in
section 105 of title 5); and

(2) the term "employee in the executive branch" means -

(A) an appointed officer or employee in the executive branch;
and

(B) an expert or consultant in the executive branch, under section 3109 of title 5; and
(3) the term "payment" means a payment or reimbursement, in cash or in kind.

(d)(1) The head of each agency of the executive branch shall, in the manner provided in
paragraph (2), submit to the Director of the Office of Government Ethics reports of payments of
more than $250 accepted under this section with respect to employees of the agency. The
Director shall make such reports available for public inspection and copying.

(2) The reports required by paragraph (1) shall, with respect to each payment -

(A) specify the amount and method of payment, the name of the person making the
payment, the name of the employee, the nature of the meeting or similar function, the time and
place of travel, the nature of the expenses, and such other information as the Administrator of
General Services may prescribe by regulation under subsection (a);

(B) be submitted not later than May 31 of each year with respect to payments in the
preceding period beginning on October 1 and ending on March 31; and

(C) be submitted not later than November 30 of each year with respect to payments in the
preceding period beginning on April 1 and ending on September 30.

-SOURCE-

(Added Pub. L. 101-194, title III, Sec. 302(a), Nov. 30, 1989, 103 Stat. 1745, Sec. 1352,
renumbered Sec. 1353 and amended Pub. L. 101- 280, Sec. 4(b)(1), (c), May 4, 1990, 104 Stat.
157, 158.)

4.4.6.2. 41 C.F.R. § 304 Payments of Travel Expenses from Non-Federal
Sources

See Ethics Guide Refercnce Library for Regulations, Questions, Answers and FAQ' s concerning
the acceptance of travel expenses from non-Federal sources.

4.4.6.3. FBE Travel Gift Acceptance Authority-Delegation
a. ¥FBI Approval Awthority, The Director’ s authority to accept gifts of travel has been
redelegated to the Section Chief, Finance Division, Accounting Section, with concurrence from
the FBRI DDAEQ.
b. Procedures. In order o process a gift of travel and refated expenses from a non-Federal
souree, the emplovee receving the offer roust complete a TRIP request and receive approval
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prior to the date of travel. ¥RI policy concerning acceptance of travel and related expenses from
non-Federal sources can be found in Finance Division' s Reference Guide for Travel at;
hitphometbinet ibi/DBOG/FIVAS/TAPL /Documents/Instructional/ TR Y% 2 0R elerence%e 200 uide
262 0FINAL.doc.

¢ All requiests to accept travel expenses from foreign governments will be closely serutimzed by
the FRIDDAED The FBI DDAEO will votdy the Deputy Divector iy such cases and, even if the
offer is legally uncbjectionable, the Deputy Director may decline an offer tor policy or mission
FEARONS.

4.5. Financial Conflicts of Interest
4.5.1. Criminal Conflict of Interest Laws
4.5.1.1. 18 U.S.C. § 201 Bribery of Public Officials and Witnesses

Bribery is a quid pro quo offense in that a person accepts something of value in exchange for
taking or fa111ng to take action in their Government position. {See 18 UK. §201 for the full text
of these provisions}

4.5.1.2. 18 § U.S.C. 202 Definitions
{See 1R U8 8202 for the full text of these defimitions}

4.5.1.3. 18 U.S.C. § 203 Compensation to Members of Congress, Officers, and
Others in matters affecting the Government

This section prohibits federal employees from misusing their position or influence by prohibiting
them from seeking official action on behalf of private interests. Section 203 bans Federal
employees from sharing in any compensation for representations made before the Government
by themselves or others. {See 13 U 8. 8203 for the full text of these provisions}

Fxample 1: 4n FBI COR recommended that the FRI purchase software from ABU Company. A
week later the ABC Campany offered the FRE emplovee 510,000 in vecogvation of his
recommendation, The emplovee would viofate 18 17.8.C. 203 if he accepis she payment even
though the offer (id not exist af the time he made his recommendation.

Fxample 2. An FBI employee engages in ouside employment with o vendor who services the
Dirng Fnforcement Administration (DEA). The vendor asks the FEI emplovee o represent the
vendor on o conract dispaite with the DEA. Such vepresentation wonld violwe the statute.

4.5.1.4. 18 U.S.C. § 205 Activities of Officers and Employees in Claims against
and other matters affecting the Government

This section prohibits federal employees, whether or not compensated, from seeking action from
the Government on behalf of private interests. There are five exceptions to the general
prohibition. {See 18 U1.5.€ 4205 for the full text of these provisions)

Exenaple: A neighbor of an FEI aticraney asky him o vepresent the neighbor hefore the IRS on a
fax matier. The FBI attorney canmot vepresent his neighbor before the IRS or any ofher agency
gven if e is not compersated. Such represeniation wounld also violate the DO supplementad
reguiotion probibiting the outside praciice of lonw in most situations, see Section 4.8.4.1 of this
Cratice.
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4.5.1.5. 18 U.S.C. § 207 Restrictions on former officers, employees, and elected
officials of the executive and legislative branches

Section 207 provides rules concerning post-Government service employment restrictions.

{Also, see Chapter 6 of this Guide, Post-Government Service Employment Rules, for more
information

4.5.1.6. 18 U.S.C. § 208 Acts Affecting Personal Financial Interests

A federal employee is prohibited from participating personally and substantially in an official
capacity in any particular matter in which he or any person whose interests are imputed to him
under the statute has a financial interest. This prohibition is covered in detail in the remainder of
this chapter {See 18 175 C.§208 for the full text of these provisions}

4.5.1.7. 18 U.S.C. § 209 Salary of Government Official and Employees
Payable only to the United States

A federal employee may not accept compensation for services they perform officially from

anyone but the Government. {See 18 U5 C.§209 for the full text of these provisions}

Fxample 10 An agent who imvestigotes fraud is csked o speak in her official capacity at an
Anial Frowd Conference sponsored by the Anti-Fraud Leagne (non-federal organization), She
is offered on honorariym of 52,500 to do so. If approved by her chain of command, the ageni
couid speak af the comference but could not aceept the homorariyon beconive the speech is given

in her official capacity. For more deiails on speaking, teaching, and writing, see Chapier 4.9,

Fxample 20 A ohild is Midnapped from his home, The child s fother offers o 518,000 reward for
any information leading fo the child’ s safe veturn. An FBI agent assigned o the case finds the
child and veturny fim safely fo his family, The gratefud fomily wants (o pay the agent the ${0,000
reward., The agent may nor aecept since ofl of her actions leading up to the child' s resuysn were
performed in the regular course of the agent’s official duties. (Note, however, if the agent were
nominaied fo receive a previously established vecurring award for hev meriforious service, then
she may be able (o accept - see Chapier 4.2 for informazion on Awards,

4.5.2. Conflicting Financial Interests
4.5.2.1. S C.F.R. § 2635.401 Overview Financial Interests

This subpart contains two provisions relating to financial interests. One is a disqualification
requirement and the other is a prohibition on acquiring or continuing to hold specific financial
interests. An employee may acquire or hold any financial interest not prohibited by Sec.
2635.403. Notwithstanding that his acquisition or holding of a particular interest is proper, an
employee is prohibited in accordance with Sec. 2635.402 of this subpart from participating in an
official capacity in any particular matter in which, to his knowledge, he or any person whose
interests are imputed to him has a financial interest, if the particular matter will have a direct and
predictable effect on that interest. See also part 2640 of this chapter, for additional guidance
amplifying Sec. 2635.402.

4.5.2.2. S C.F.R. § 2635.402 Disqualifying Financial Interests

(a) Statutory prohibition. An employee is prohibited by criminal statute, 18 U.S.C. 208(a), from
participating personally and substantially in an official capacity in any particular matter in which,
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to his knowledge, he or any person whose interests are imputed to him under this statute has a
financial interest, if the particular matter will have a direct and predictable effect on that interest.
Note: Standards applicable when seeking non-Federal employment are contained in subpart F of
this part and, if followed, will ensure that an employee does not violate 18 U.S.C. 208(a) or this
section when he is negotiating for or has an arrangement concerning future employment. In all
other cases where the employee's participation would violate 18 U.S.C. 208(a), an employee
shall disqualify himself from participation in the matter in accordance with paragraph (c) of this
section or obtain a waiver or determine that an exemption applies, as described in paragraph (d)
of this section.

(b) Definitions. For purposes of this section, the following definitions shall apply:
(1) Direct and predictable effect.

(1) A particular matter will have a direct effect on a financial interest if there is a close causal
link between any decision or action to be taken in the matter and any expected effect of the
matter on the financial interest. An effect may be direct even though it does not occur
immediately. A particular matter will not have a direct effect on a financial interest, however,
if the chain of causation is attenuated or is contingent upon the occurrence of events that are
speculative or that are independent of, and unrelated to, the matter. A particular matter that
has an effect on a financial interest only as a consequence of its effects on the general
economy does not have a direct effect within the meaning of this subpart.

(1) A particular matter will have a predictable effect if there is a real, as opposed to a
speculative possibility that the matter will affect the financial interest. It is not necessary,
however, that the magnitude of the gain or loss be known, and the dollar amount of the gain
or loss is immaterial.

Note: If a particular matter involves a specific party or parties, generally the matter will at
most only have a direct and predictable effect, for purposes of this subpart, on a financial
interest of the employee in or with a party, such as the employee's interest by virtue of
owning stock. There may, however, be some situations in which, under the above
standards, a particular matter will have a direct and predictable effect on an employee's
financial interests in or with a nonparty. For example, if a party is a corporation, a
particular matter may also have a direct and predictable effect on an employee's financial
interests through ownership of stock in an affiliate, parent, or subsidiary of that party.
Similarly, the disposition of a protest against the award of a contract to a particular
company may also have a direct and predictable effect on an employee's financial interest
in another company listed as a subcontractor in the proposal of one of the competing
offerors.

Example 1: An employee of the National Library of Medicine at the National Institutes of Health
has just been asked to serve on the technical evaluation panel to review proposals for a new
library computer search system. DEF Computer Corporation, a closely held company in which
he and his wife own a majority of the stock, has submitted a proposal. Because award of the
systems contract to DEF or to any other offeror will have a direct and predictable effect on both
his and his wife's financial interests, the employee cannot participate on the technical evaluation
team unless his disqualification has been waived.
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Example 2: Upon assignment to the technical evaluation panel, the employee in the preceding
example finds that DEF Computer Corporation has not submitted a proposal. Rather, LMIN
Corp., withwhich DEF competes for private sector business, is one of the six offerors. The
employee is not disqualified from serving on the technical evaluation panel. Any effect on the
employee's financial interests as a result of the agency's decision to award or not award the
systems contract to LMN would be at most indirect and speculative.

(2) Imputed interests. For purposes of 18 U.S.C. 208(a) and this subpart, the financial interests
of the following persons will serve to disqualify an employee to the same extent as if they were
the employee' s own interests:

(1) The employee' s spouse;
(1) The employee's minor child,;
(ii1) The employee's general partner;

(iv) An organization or entity which the employee serves as officer, director, trustee, general
partner or employee; and

(v) A person with whom the employee is negotiating for or has an arrangement concerning
prospective employment. (Employees who are seeking other employment should refer to and
comply with the standards in subpart F of this part).

Example 1: An employee of the Department of Education serves without compensation on the
board of directors of Kinder World, Inc., a nonprofit corporation that engages in good works.
Even though her personal financial interests will not be affected, the employee must disqualify
herself from parfticipating in the review of a grant application submitted by Kinder World.
Award or denial of the grant will affect the financial interests of Kinder World and its financial
interests are imputed to her as a member of its board of directors.

Example 2: The spouse of an employee of the Food and Drug Administration has obtained a
position with a well established biomedical research company. The company has developed an
artificial limb for which it is seeking FDA approval and the employee would ordinarily be asked
to participate in the FDA's review and approval process. The spouse is a salaried employee of
the company and has no direct ownership interest in the company. Nor does she have an indirect
ownership interest, as would be the case, for example, if she were participating in a pension plan
that held stock in the company. Her position with the company is such that the granting or
withholding of FDA approval will not have a direct and predictable effect on her salary or on
her continued employment with the company. Since the FDA approval process will not affect his
spouse's financial interests, the employee is not disqualified under Sec. $2635.402 from
participating in that process. Nevertheless, the financial interests of the spouse’s employer may
be disqualifying under the impartiality principle, as implemented at Sec. $2635.502.

(3) Particular matter. The term particular matter encompasses only matters that involve
deliberation, decision, or action that is focused upon the interests of specific persons, or a
discrete and identifiable class of persons. Such a matter is covered by this subpart even if it
does not involve formal parties and may include governmental action such as legislation or
policy-making that is narrowly focused on the interests of such a discrete and identifiable class
of persons. The term particular matter, however, does not extend to the consideration or
adoption of broad policy options that are directed to the interests of a large and diverse group
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of persons. The particular matters covered by this subpart include a judicial or other
proceeding, application, request for a ruling or other determination, contract, claim,
controversy, charge, accusation or arrest.

Example 1: The Internal Revenue Service's amendment of its regulations to change the manner
in which depreciation is calculated is not a particular matter, nor is the Social Security
Administration’s consideration of changes to its appeal procedures for disability claimants.

Example 2: Consideration by the Interstate Commerce Commission of regulations establishing
safety standards for trucks on interstate highways involves a particular matter.

Exammple 30 FBI emplovee Doe's job responsibififics include assessing fraining needs and
procuring fraining services. Doe’s wife owns AR Trairing, Inc. Dove ye wmwewsaa i that several
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(4) Personal and substantial. To participate personally means to participate directly. It includes
the direct and active supervision of the participation of a subordinate in the matter. To
participate substantially means that the employee's involvement is of significance to the
matter. Participation may be substantial even though it is not determinative of the outcome of a
particular matter. However, it requires more than official responsibility, knowledge,
perfunctory involvement, or involvement on an administrative or peripheral issue. A finding of
substantiality should be based not only on the effort devoted to a matter, but also on the
importance of the effort. While a series of peripheral involvements may be insubstantial, the
single act of approving or participating in a critical step may be substantial. Personal and
substantial participation may occur when, for example, an employee participates through
decision, approval, disapproval, recommendation, investigation or the rendering of advice in a
particular matter.

(c¢) Disqualification. Unless the employee is authorized to participate in the particular matter
by virtue of a waiver or exemption described in paragraph (d) of this section or because the
interest has been divested in accordance with paragraph (e) of this section, an employee shall
disqualify himself from participating in a particular matter in which, to his knowledge, he or a
person whose interests are imputed to him has a financial interest, if the particular matter will
have a direct and predictable effect on that interest. Disqualification is accomplished by not
participating in the particular matter.

(1) Notification. An employee who becomes aware of the need to disqualify himself from
participation in a particular matter to which he has been assigned should notify the person
responsible for his assignment. An employee who is responsible for his own assignment should
take whatever steps are necessary to ensure that he does not participate in the matter from
which he is disqualified. Appropriate oral or written notification of the employee's
disqualification may be made to coworkers by the employee or a supervisor to ensure that the
employee is not involved in a matter from which he is disqualified.

(2) Documentation. An employee need not file a written disqualification statement unless he is
required by part 2634 of this chapter to file written evidence of compliance with an ethics

agreement with the Office of Government Ethics or is asked by an agency ethics official or the
person responsible for his assignment to file a written disqualification statement. However, an
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employee may elect to create a record of his actions by providing written notice to a supervisor
or other appropriate official.

Example 1: An Assistant Secretary of the Department of the Interior owns recreational property
that borders on land which is being considered for annexation to a national park. Annexation
would directly and predictably increase the value of her vacation property and, thus, she is
disqualified from participating in any way in the Department's deliberations or decisions
regarding the annexation. Because she is responsible for determining which matters she will
work on, she may accomplish her disqualification merely by ensuring that she does not
participate in the matter. Because of the level of her position, however, the Assistant Secretary
might be wise to establish a record that she has acted properly by providing a written
disqualification statement to an official superior and by providing written notification of the
disqualification to subordinates to ensure that they do not raise or discuss with her any issues
related to the annexation.

(d) Waiver of or exemptions from disqualification. An employee who would otherwise be
disqualified by 18 U.S.C. 208(a) may be permitted to participate in a particular matter where the
otherwise disqualifying financial interest is the subject of a regulatory exemption or individual

waiver described in this paragraph, or results from certain Indian birthrights as described in 18
U.S.C. 208(b)(4).

{Note that watvers are hardly, if ever, granted. See Section 4 5.2.5 10}

(1) Regulatory exemptions. Under 18 U.S.C. 208(b)(2), regulatory exemptions of general
applicability have been issued by the Office of Government Ethics, based on its determination
that particular interests are too remote or too inconsequential to affect the integrity of the
services of employees to whom those exemptions apply. See the regulations in subpart B of
part 2640 of this chapter, which supersede any preexisting agency regulatory exemptions.

(2) Individual waivers. An individual waiver enabling the employee to participate in one or
more particular matters may be issued under 18 U.S.C. 208(b)(1) if, in advance of the
employee's participation:

(1) The employee:

(A) Advises the Government official responsible for the employee's appointment (or other
Government official to whom authority to issue such a waiver for the employee has been
delegated) about the nature and circumstances of the particular matter or matters; and

(B) Makes full disclosure to such official of the nature and extent of the disqualifying
financial interest; and

(1) Such official determines, in writing, that the employee's financial interest in the
particular matter or matters is not so substantial as to be deemed likely to affect the integrity
of the services which the Government may expect from such employee. See also subpart C of
part 2640 of this chapter, for additional guidance.

(3) Federal advisory committee member waivers. An individual waiver may be issued under 18
U.S.C. 208(b)(3) to a special Government employee serving on, or under consideration for
appointment to, an advisory committee within the meaning of the Federal Advisory Committee
Act if the Government official responsible for the employee's appointment (or other
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Government official to whom authority to issue such a waiver for the employee has been
delegated):

(1) Reviews the financial disclosure report filed by the special Government employee
pursuant to the Ethics in Government Act of 1978; and

(11) Certifies in writing that the need for the individual's services outweighs the potential for
a conflict of interest created by the otherwise disqualifying financial interest. See also subpart
C of part 2640 of this chapter, for additional guidance.

(4) Consultation and notification regarding waivers. When practicable, an official is required to
consult formally or informally with the Office of Government Ethics prior to granting a waiver
referred to in paragraph (d)(2) or (3) of this section. A copy of each such waiver is to be
forwarded to the Director of the Office of Government Ethics.

(e) Divestiture of a disqualifying financial interest. Upon sale or other divestiture of the asset or
other interest that causes his disqualification from participation in a particular matter, 18 U.S.C.
208(a) and paragraph (c) of this section will no longer prohibit the employee's participation in
the matter.

(1) Voluntary divestiture. An employee who would otherwise be disqualified from
participation in a particular matter may voluntarily sell or otherwise divest himself of the
interest that causes the disqualification.

(2) Directed divestiture. An employee may be required to sell or otherwise divest himself of
the disqualifying financial interest if his continued holding of that interest is prohibited by
statute or by agency supplemental regulation issued in accordance with Sec. §2635.403(a), or if
the agency determines in accordance with Sec. §2635.403(b) that a substantial conflict exists
between the financial interest and the employee's duties or accomplishment of the agency's
mission.

(3) Eligibility for special tax treatment. An employee who is directed to divest an interest may
be eligible to defer the tax consequences of divestiture under subpart J of part 2634 of this
chapter. An employee who divests before obtaining a certificate of divestiture will not be
eligible for this special tax treatment.

(f) Official duties that give rise to potential conflicts. Where an employee's official duties create
a substantial likelihood that the employee may be assigned to a particular matter from which he
is disqualified, the employee should advise his supervisor or other person responsible for his
assignments of that potential so that conflicting assignments can be avoided, consistent with the
agency's needs.

Fxample: An FBI employee’s minoy child is the beneficiary of  wrusi thay consists of stock in
XVZ Corpwordh 838 000, Since the inieresiy of the minor ohifldren are imprted to the emploves,
and the stock iy valued af grearer than §13,000, this employee may not parficipaie inan

investigation of XY Corp.
4.5.2.3. 28 C.F.R. § 45.2 Disqualification arising from personal or political
relationship.
(a) Unless authorized under paragraph (b) of this section, no employee shall participate in a
criminal investigation or prosecution if he has a personal or political relationship with:
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(1) Any person or organization substantially involved in the conduct that is the subject of the
investigation or prosecution; or

(2) Any person or organization which he knows has a specific and substantial interest that
would be directly affected by the outcome of the investigation or prosecution.

{(b) An employee assigned to or otherwise participating in a criminal investigation or prosecution
who believes that his participation may be prohibited by paragraph (a) of this section shall report
the matter and all attendant facts and circumstances to his supervisor at the level of section chief
or the equivalent or higher. If the supervisor determines that a personal or political relationship
exists between the employee and a person or organization described in paragraph (a) of this
section, he shall relieve the employee from participation unless he determines further, in writing,
after full consideration of all the facts and circumstances, that:

(1) The relationship will not have the effect of rendering the employee's service less than fully
impartial and professional; and

(23 The employee's participation would not create an appearance of a conflict of interest likely
to affect the public perception of the integrity of the investigation or prosecution.

{c) For the purposes of this section:

(1) Political relationship means a close identification with an elected official, a candidate
(whether or not successful) for elective, public office, a political party, or a campaign
organization, arising from service as a principal adviser thereto or a principal official thereof,
and

(2) Personal relationship means a close and substantial connection of the type normally viewed
as likely to induce partiality. An employee is presumed to have a personal relationship with his
father, mother, brother, sister, child and spouse. Whether relationships (including friendships)
of an employee to other persons or organizations are “personal” must be judged on an
individual basis with due regard given to the subjective opinion of the employee.

(d) This section pertains to agency management and is not intended to create rights enforceable
by private individuals or organizations.

4.5.2.4. S C.F.R. § 2635.403 Prohibited Financial Interests

An employee shall not acquire or hold any financial interest that he is prohibited from acquiring
or holding by statute, by agency regulation issued in accordance with paragraph (a) of this
section or by reason of an agency determination of substantial conflict under paragraph (b) of
this section.

Note: There is no statute of Government wide applicability prohibiting employees from
holding or acquiring any financial interest. Statutory restrictions, if any, are contained in
agency statutes which, in some cases, may be implemented by agency regulations issued
independent of this part.

(a) Agency regulation prohibiting certain financial interests. An agency may, by supplemental
agency regulation issued after February 3, 1993, prohibit or restrict the acquisition or holding of
a financial interest or a class of financial interests by agency employees, or any category of
agency employees, and the spouses and minor children of those employees, based on the
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agency's determination that the acquisition or holding of such financial interests would cause a
reasonable person to question the impartiality and objectivity with which agency programs are
administered. Where the agency restricts or prohibits the holding of certain financial interests by
its employees' spouses or minor children, any such prohibition or restriction shall be based on a
determination that there is a direct and appropriate nexus between the prohibition or restriction as
applied to spouses and minor children and the efficiency of the service.

(b) Agency determination of substantial conflict. An agency may prohibit or restrict an
individual employee from acquiring or holding a financial interest or a class of financial interests
based upon the agency designee's determination that the holding of such interest or interests will:

(1) Require the employee's disqualification from matters so central or critical to the
performance of his official duties that the employee's ability to perform the duties of his
position would be materially impaired; or

(2) Adversely affect the efficient accomplishment of the agency's mission because another
employee cannot be readily assigned to perform work from which the employee would be
disqualified by reason of the financial interest.

Example 1: An Air Force employee who owns stock in a major aircraft engine manufacturer is
being considered for promotion to a position that involves responsibility for development of a
new fighter airplane. If the agency determined that engineering and other decisions about the
Air Force's requirements for the fighter would directly and predictably affect his financial
interests, the employee could not, by virtue of 18 U.S.C. 208(a), perform these significant duties
of the position while retaining his stock in the company. The agency can require the employee to
sell his stock as a condition of being selected for the position rather than allowing him to
disqualify himself in particular matters.

(c) Definition of financial interest. For purposes of this section:

(1) Except as provided in paragraph (c)(2) of this section, the term financial interest is limited
to financial interests that are owned by the employee or by the employee's spouse or minor
children. However, the term is not limited to only those financial interests that would be
disqualifying under 18 U.S.C. 208(a) and Sec. §2635.402. The term includes any current or
contingent ownership, equity, or security interest in real or personal property or a business and
may include an indebtedness or compensated employment relationship. It thus includes, for
example, interests in the nature of stocks, bonds, partnership interests, fee and leasehold
interests, mineral and other property rights, deeds of trust, and liens, and extends to any right to
purchase or acquire any such interest, such as a stock option or commodity future. It does not
include a future interest created by someone other than the employee, his spouse, or dependent
child or any right as a beneficiary of an estate that has not been settled.

Example 1: A regulatory agency has concluded that ownership by its employees of stock in
entities regulated by the agency would significantly diminish public confidence in the agency's
performance of its regulatory functions and thereby interfere with the accomplishment of its
mission. In its supplemental agency regulations, the agency may prohibit its employees from
acquiring or continuing to hold stock in regulated entities.

Example 2: An agency that insures bank deposits may, by supplemental agency regulation,
prohibit its employees who are bank examiners from obtaining loans from banks they examine.
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Examination of a member bank could have no effect on an employee’s fixed obligation to repay a
loan from that bank and, thus, would not affect an employee's financial interests so as to require
disqualification under Sec. §2635.402. Nevertheless, a loan from a member bank is a discrete
financial interest within the meaning of Sec. $§2635.403(c) that may, when appropriate, be
prohibited by supplemental agency regulation.

(2) The term financial interest includes service, with or without compensation, as an officer,
director, trustee, general partner or employee of any person, including a nonprofit entity, whose
financial interests are imputed to the employee under Sec. §2635.402(b)(2) (iii) or (iv).

Example 1: The Foundation for the Preservation of Wild Horses maintains herds of horses that
graze on public and private lands. Because its costs are affected by Federal policies regarding
grazing permits, the Foundation routinely comments on all proposed rules governing use of
Federal grasslands issued by the Bureau of Land Management. BLM may require an employee
fo resign his uncompensated position as Vice President of the Foundation as a condition of his
promotion to a policy-level position within the Bureau rather than allowing him to rely on
disqualification in particular cases.

(d) Reasonable period to divest or terminate. Whenever an agency directs divestiture of a
financial interest under paragraph (a) or (b) of this section, the employee shall be given a
reasonable period of time, considering the nature of his particular duties and the nature and
marketability of the interest, within which to comply with the agency's direction. Except in cases
of unusual hardship, as determined by the agency, a reasonable period shall not exceed 90 days
from the date divestiture is first directed. However, as long as the employee continues to hold the
financial interest, he remains subject to any restrictions imposed by this subpart.

(e) Eligibility for special tax treatment. An employee required to sell or otherwise divest a
financial interest may be eligible to defer the tax consequences.

4.5.2.5. Interpretation and Waiver Guidance Concerning 18 U.S.C. § 208
4.5.2.5.1. 5C.F.R. §2640.101 Purpose

18 U.S.C. 208(a) prohibits an officer or employee of the executive branch, of any independent
agency of the United States, of the District of Columbia, or Federal Reserve bank director,
officer, or employee, or any special Government employee from participating in an official
capacity in particular matters in which he has a personal financial interest, or in which certain
persons or organizations with which he is affiliated have a financial interest. The statute is
intended to prevent an employee from allowing personal interests to affect his official actions,
and to protect governmental processes from actual or apparent conflicts of interests. However, in
certain cases, the nature and size of the financial interest and the nature of the matter in which
the employee would act are unlikely to affect an employee's official actions. Accordingly, the
statute permits waivers of the disqualification provision in certain cases, either on an individual
basis or pursuant to general regulation. Section 208(b)(2) provides that the Director of the Office
of Government Ethics may, by regulation, exempt from the general prohibition, financial
interests which are too remote or too inconsequential to affect the integrity of the services of the
employees to which the prohibition applies. The regulations in this part describe those financial
interests. This part also provides guidance to agencies on the factors to consider when issuing
individual waivers under 18 U.S.C. 208 (b)(1) or (b)(3), and provides an interpretation of 18
U.S.C. 208(a).
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4.5.2.5.2. S5 C.F.R. § 2640.102 Definitions
For purposes of this part:

(a) Diversified means that the fund, trust or plan does not have a stated policy of concentrating
its investments in any industry, business, single country other than the United States, or bonds of
a single State within the United States and, in the case of an employee benefit plan, means that
the plan's trustee has a written policy of varying plan investments. Note to paragraph (a): A
mutual fund is diversified for purposes of this part if it does not have a policy of concentrating its
investments in an industry, business, country other than the United States, or single State within
the United States. Whether a mutual fund meets this standard may be determined by checking the
fund's prospectus or by calling a broker or the manager of the fund. An employee benefit plan is
diversified if the plan manager has a written policy of varying assets. This policy might be found
in materials describing the plan or may be obtained in a written statement from the plan manager.
It is important to note that a mutual fund or employee benefit plan that is diversified for purposes
of this part may not necessarily be an excepted investment fund (EIF) for purposes of reporting
financial interests pursuant to 5 C.F.R. 2634.310(c) and 2634.907(1)(3). In some cases, an
employee may have to report the underlying assets of a fund or plan on his financial disclosure
statement even though an exemption set forth in this part would permit the employee to
participate in a matter affecting the underlying assets of the fund or plan. Conversely, there may
be situations in which no exemption in this part is applicable to the assets of a fund or plan which
is properly reported as an EIF on the employee's financial disclosure statement.

(b) Employee means an officer or employee of the executive branch of the United States, or of
any independent agency of the United States, a Federal Reserve Bank director, officer, or
employee, or an officer or employee of the District of Columbia. The term also includes a special
Government employee as defined in 18 U.S.C. 202.

(c) Employee benefit plan means a plan as defined in section 3(3) of the Employee Retirement
Income Security Act of 1974, 29 U.S.C. 1002(3), and that has more than one participant. An
employee benefit plan is any plan, fund or program established or maintained by an employer or
an employee organization, or both, to provide its participants medical, disability, death,
unemployment, or vacation benefits, training programs, day care centers, scholarship funds,
prepaid legal services, deferred income, or retirement income.

(d) He, his, and him include she, hers, and her.
(e) Holdings means portfolio of investments.

(f) Independent trustee means a trustee who is independent of the sponsor and the participants in
a plan, or is a registered investment advisor.

(g) Institution of higher education means an educational institution as defined in 20 U.S.C.
1141(a).
(h) Issuer means a person who issues or proposes to issue any security, or has any outstanding

security which it has issued.

(1) Long-term Federal Government security means a bond or note, except for a U.S. Savings
bond, with a maturity of more than one year issued by the United States Treasury pursuant to 31
U.S.C. chapter 31.
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(j) Municipal security means direct obligation of, or obligation guaranteed as to principal or
interest by, a State (or any of its political subdivisions, or any municipal corporate
instrumentality of one or more States), or the District of Columbia, Puerto Rico, the Virgin
Islands, or any other possession of the United States.

(k) Mutual fund means an entity which is registered as a management company under the
Investment Company Act of 1940, as amended (15 U.S.C. 80a-1 et seq.). For purposes of this
part, the term mutual fund includes open-end and closed-end mutual funds and registered money
market funds.

(1) Particular matter involving specific parties includes any judicial or other proceeding,
application, request for a ruling or other determination, contract, claim, controversy,
investigation, charge, accusation, arrest or other particular matter involving a specific party or
parties. The term typically involves a specific proceeding affecting the legal rights of the parties,
or an isolatable transaction or related set of transactions between identified parties.

(m) Particular matter of general applicability means a particular matter that is focused on the
interests of a discrete and identifiable class of persons, but does not involve specific parties.

(n) Pension plan means any plan, fund or program maintained by an employer or an employee
organization, or both, to provide retirement income to employees, or which results in deferral of
income for periods extending to, or beyond, termination of employment.

(o) Person means an individual, corporation, company, association, firm, partnership, society or
any other organization or institution.

(p) Publicly traded security means a security as defined in paragraph (r) of this section and which
is:
(1) Registered with the Securities and Exchange Commission pursuant to section 12 of the

Securities Exchange Act of 1934 (15 U.S.C. 781) and listed on a national or regional securities
exchange or traded through NASDAQ;

(2) Issued by an investment company registered pursuant to section 8 of the Investment
Company Act of 1940, as amended (15 U.S.C. 80a-8); or

(3) A corporate bond registered as an offering with the Securities and Exchange Commission
under section 12 of the Securities Exchange Act of 1934 (15 U.S.C. 78l) and issued by an
entity whose stock is a publicly traded security.

Note to paragraph (p): National securities exchanges include the American Stock Exchange
and the New York Stock Exchange. Regional exchanges include Boston, Cincinnati,
Intermountain (Salt Lake City), Midwest (Chicago), Pacific (Los Angeles and San
Francisco), Philadelphia (Philadelphia and Miami), and Spokane stock exchanges.

(q) Sector mutual fund or sector unit investment trust means a mutual fund or unit investment
trust that concentrates its investments in an industry, business, single country other than the
United States, or bonds of a single State within the United States.

(r) Security means common stock, preferred stock, corporate bond, municipal security, long-term
Federal Government security, and limited partnership interest. The term also includes “mutual
fund” for purposes of Sec. 2640.202(e) and (f) and Sec. 2640.203(a).
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(s) Short-term Federal Government security means a bill with a maturity of one year or less
issued by the United States Treasury pursuant to 31 U.S.C. Chapter 31.

(t) Special Government employee means those executive branch officers or employees specified
in 18 U.S.C. 202(a). A special Government employee is retained, designated, appointed or
employed to perform temporary duties either on a full-time or intermittent basis, with or without
compensation, for a period not to exceed 130 days during any consecutive 365-day period.

(u) Unit investment trust means an investment company as defined in 15 U.S.C. 80a-4(2) that is
a regulated investment company under 26 U.S.C. 851.

(v) United States Savings bond means a savings bond issued by the United States Treasury
pursuant to 31 U.S.C. 3105.

4.5.2.5.3. S C.F.R. §2640.103 Prohibition

(a) Statutory prohibition. Unless permitted by 18 U.S.C. 208(b) (1)-(4), an employee is
prohibited by 18 U.S.C. 208(a) from participating personally and substantially in an official
capacity in any particular matter in which, to his knowledge, he or any other person specified in
the statute has a financial interest, if the particular matter will have a direct and predictable effect
on that interest. The restrictions of 18 U.S.C. 208 are described more fully in 5 C.F.R. §2635.401
and §2635.402.

(1) Particular matter. The term “particular matter” includes only matters that involve
deliberation, decision, or action that is focused upon the interests of specific persons, or a
discrete and identifiable class of persons. The term may include matters which do not involve
formal parties and may extend to legislation or policy making that is narrowly focused on the
interests of a discrete and identifiable class of persons. It does not, however, cover
consideration or adoption of broad policy options directed to the interests of a large and diverse
group of persons. The particular matters covered by this part include a judicial or other
proceeding, application or request for a ruling or other determination, contract, claim,
controversy, charge, accusation or arrest.

Example 1: The Overseas Private Investment Corporation decides to hire a contractor to
conduct EEO training for its employees. The award of a contract for training services is a
particular matter.

Example 2: The spouse of a high level official of the Internal Revenue Service (IRS) requests a
meeting on behalf of her client (a major U.S. corporation) with IRS officials to discuss a
provision of IRS regulations governing depreciation of equipment. The spouse will be paid a fee
by the corporation for arranging and attending the meeting. The consideration of the spouse’s
request and the decision to hold the meeting are particular matters in which the spouse has a
financial interest.

Example 3: A regulation published by the Department of Agriculture applicable only to
companies that operate meat packing plants is a particular matter.

Example 4: A change by the Department of Labor to health and safety regulations applicable to
all employers in the United States is not a particular matter. The change in the regulations is
directed to the interests of a large and diverse group of persons.
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Example 5: The allocation of additional resources to the investigation and prosecution of white
collar crime by the Department of Justice is not a particular matter. Similarly, deliberations on
the general merits of an omnibus bill such as the Tax Reform Act of 1986 are not sufficiently
focused on the interests of specific persons, or a discrete and identifiable group of persons to
constitute participation in a particular matter.

Example 6: The recommendations of the Council of Economic Advisors to the President about
appropriate policies to maintain economic growth and stability are not particular matters.
Discussions about economic growth policies are directed to the interests of a large and diverse

group of persons.

Example 7: The formulation and implementation of the response of the United States to the
military invasion of a U.S. ally is not a particular matter. General deliberations, decisions and
actions concerning a response are based on a consideration of the political, military, diplomatic
and economic interests of every sector of society and are too diffuse to be focused on the
interests of specific individuals or entities. However, at the time consideration is given to actions
focused on specific individuals or entities, or a discrete and identifiable class of individuals or
entities, the matters under consideration would be particular matters. These would include, for
example, discussions whether to close particular oil pumping station or pipeline in the area
where hostilities are taking place, or a decision to seize a particular oil field or oil tanker.

Example 8: A legislative proposal for broad health care reform is not a particular matter
because it is not focused on the interests of specific persons, or a discrete and identifiable class
of persons. It is intended to affect every person in the United States. However, consideration and
implementation, through regulations, of a section of the health care bill limiting the amount that
can be charged for prescription drugs is sufficiently focused on the interests of pharmaceutical
companies that it would be a parll'cular matter.
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(2) Personal and substantial participation. To participate “personally” means to participate
directly. It includes the direct and active supervision of the participation of a subordinate in the
matter. To participate “substantially” means that the employee's involvement is of significance
to the matter. Participation may be substantial even though it is not determinative of the
outcome of a particular matter. However, it requires more than official responsibility,
knowledge, perfunctory involvement, or involvement on an administrative or peripheral issue.
A finding of substantiality should be based not only on the effort devoted to the matter, but
also on the importance of the effort. While a series of peripheral involvements may be
insubstantial, the single act of approving or participating in a critical step may be substantial.
Personal and substantial participation may occur when, for example, an employee participates
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through decision, approval, disapproval, recommendation, investigation or the rendering of
advice in a particular matter.

Example 1 to paragraph (a)(2): An agency's Office of Enforcement is investigating the allegedly
Sfraudulent marketing practices of a major corporation. One of the agency's personnel specialists
is asked to provide information to the Office of Enforcement about the agency's personnel
ceiling so that the Office can determine whether new employees can be hired to work on the
investigation. The employee personnel specialist owns $20,000 worth of stock in the corporation
that is the target of the investigation. She does not have a disqualifying financial interest in the
matter (the investigation and possible subsequent enforcement proceedings) because her
involvement is on a peripheral personnel issue and her participation cannot be considered
“substantial” as defined in the statute.

(3) Direct and predictable effect.

(1) A particular matter will have a “direct” effect on a financial interest if there is a close
causal link between any decision or action to be taken in the matter and any expected effect
of the matter on the financial interest. An effect may be direct even though it does not occur
immediately. A particular matter will not have a direct effect on a financial interest, however,
if the chain of causation is attenuated or is contingent upon the occurrence of events that are
speculative or that are independent of, and unrelated to, the matter. A particular matter that
has an effect on a financial interest only as a consequence of its effects on the general
economy does not have a direct effect within the meaning of this part.

(1) A particular matter will have a “predictable” effect if there is a real, as opposed to a
speculative, possibility that the matter will affect the financial interest. It is not necessary,
however, that the magnitude of the gain or loss be known, and the dollar amount of the gain
or loss is immaterial.

Example 1: An attorney at the Department of Justice is working on a case in which several large
companies are defendants. If the Department wins the case, the defendants may be required to
reimburse the Federal Government for their failure fo adequately perform work under several
contracts with the Government. The attorney’s spouse is a salaried employee of one of the
companies, working in a division that has no involvement in any of the contracts. She does not
participate in any bonus or benefit plans tied to the profitability of the company, nor does she
own stock in the company. Because there is no evidence that the case will have a direct and
predictable effect on whether the spouse will retain her job or maintain the level of her salary, or
whether the company will undergo any reorganization that would affect her interests, the
attorney would not have a disqualifying financial interest in the matter. However, the attorney
must consider, under the requirements of Sec. $§2635.502 of this chapter, whether his impartiality
would be questioned if he continues to work on the case.

Example 2: A special Government employee (SGL) whose principal employment is as a
researcher at a major university is appointed to serve on an advisory committee that will
evaluate the safety and effectiveness of a new medical device to regulate arrhythmic heartbeats.
The device is being developed by Alpha Medical Inc., a company which also has contracted with
the SGE's university to assist in developing another medical device related to kidney dialysis.
There is no evidence that the advisory committee's determinations concerning the medical device
under review will affect Alpha Medical’s contract with the university to develop the kidney
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dialysis device. The SGE may participate in the committee's deliberations because those
deliberations will not have a direct and predictable effect on the financial interests of the
researcher or his employer.

Example 3: The SGE in the preceding example is instead asked to serve on an advisory
committee that has been convened to conduct a preliminary evaluation of the new kidney dialysis
device developed by Alpha Medical under contract with the employee's university. Alpha's
contract with the university requires the university to undertake additional testing of the device
to address issues raised by the committee during its review. The committee's actions will have a
direct and predictable effect on the university's financial interest.

Example 4: An engineer at the Environmental Protection Agency (EPA) was formerly employed
by Waste Management, Inc., a corporation subject to EPA's regulations concerning the disposal
of hazardous waste materials. Waste Management is a large corporation, with less than 5% of
its profits derived from handling hazardous waste materials. The engineer has a vested interest
in a defined benefit pension plan sponsored by Waste Management which guarantees that he will
receive payments of $500 per month beginning at age 62. As an employee of EPA, the engineer
has been assigned to evaluate Waste Management's compliance with EPA hazardous waste
regulations. There is no evidence that the engineer's monitoring activities will affect Waste
Management's ability or willingness to pay his pension benefits when he is entitled to receive
them at age 62. Therefore, the EPA's monitoring activities will not have a direct and predictable
effect on the employee's financial interest in his Waste Management pension. However, the
engineer should consider whether, under the standards set forthin 5 C.F.R. $§2635.502, a
reasonable person would question his impartiality if he acts in a matter in which Waste
Management is a party.

(b) Disqualifying financial interests. For purposes of 18 U.S.C. 208(a) and this part, the term
financial interest means the potential for gain or loss to the employee, or other person specified
in section 208, as a result of governmental action on the particular matter. The disqualifying
financial interest might arise from ownership of certain financial instruments or investments such
as stock, bonds, mutual funds, or real estate. Additionally, a disqualifying financial interest might
derive from a salary, indebtedness, job offer, or any similar interest that may be affected by the
matter.

Example 1: An employee of the Department of the Interior owns transportation bonds issued by
the State of Minnesota. The proceeds of the bonds will be used to fund improvements to certain
State highways. In her official position, the employee is evaluating an application from
Minnesota for a grant to support a State wildlife refuge. The employee's ownership of the
transportation bonds does not create a disqualifying financial interest in Minnesota's
application for wildlife funds because approval or disapproval of the grant will not in any way
affect the current value of the bonds or have a direct and predictable effect on the State's ability
or willingness to honor its obligation to pay the bonds when they mature.

Example 2: An employee of the Bureau of Land Management owns undeveloped land adjacent to
Federal lands in New Mexico. A portion of the Federal land will be leased by the Bureau to a
mining company for exploration and development, resulting in an increase in the value of the
surrounding privately owned land, including that owned by the employee. The employee has a
financial interest in the lease of the Federal land to the mining company and, therefore, cannot
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participate in Bureau matters involving the lease unless he obtains an individual waiver
pursuant to 18 U.S.C. 208(b)(1).

Example 3: A special Government employee serving on an advisory committee studying the
safety and effectiveness of a new arthritis drug is a practicing physician with a specialty in
treating arthritis. The drug being studied by the committee would be a low cost alternative to
current treatments for arthritis. If the drug is ultimately approved, the physician will be able to
prescribe the less expensive drug. The physician does not own stock in, or hold any position, or
have any business relationship with the company developing the drug. Moreover, there is no
indication that the availability of a less expensive treatment for arthritis will increase the volume
and profitability of the doctor's private practice. Accordingly, the physician has no disqualifying
financial interest in the actions of the advisory committee.

(c) Interests of others. The financial interests of the following persons will serve to disqualify an
employee to the same extent as the employee's own interests:

(1) The employee's spouse;
(2) The employee's minor child;
(3) The employee's general partner;

(4) An organization or entity which the employee serves as officer, director, trustee, general
partner, or employee; and

(5) A person with whom the employee is negotiating for, or has an arrangement concerning,
prospective employment.

Example 1: An employee of the Consumer Product Safety Commission (CPSC) has two minor
children who have inherited shares of stock from their grandparents in a company that
manufactures small appliances. Unless an exempftion is applicable under Sec. 2640.202 or he
obtains a waiver under 18 U.S.C. 208(b)(1), the employee is disqualified from participating in a
CPSC proceeding to require the manufacturer to remove a defective appliance from the market.

Example 2: A newly appointed employee of the Department of Housing and Urban Development
(HUD) is a general partner with three former business associates in a partnership that owns a
travel agency. The employee knows that his three general partners are also partners in another
partnership that owns a HUD-subsidized housing project. Unless he receives a waiver pursuant
to 18 U.S.C. 208(b)(1) permitting him to act, the employee must disqualify himself from
particular matters involving the HUD-subsidized project which his general partners own.

Example 3: The spouse of an employee of the Department of Health and Human Services (HHS)
works for a consulting firm that provides support services to colleges and universities on
research projects they are conducting under grants from HHS. The spouse is a salaried
employee who has no direct ownership interest in the firm such as through stockholding, and the
award of a grant to a particular university will have no direct and predictable effect on his
continued employment or his salary. Because the award of a grant will not affect the spouse’s
financial interest, section 208 would not bar the HHS employee from participating in the award
of a grant to a university to which the consulting firm will provide services. However, the
employee should consider whether her participation in the award of the grant would be barred
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under the impartiality provision in the Standards of Ethical Conduct for Employees of the
Executive Branch at 5 C.F.R. §2635.502.

(d) Disqualification. Unless the employee is authorized to participate in the particular matter by
virtue of an exemption or waiver described in subpart B or subpart C of this part, or the interest
has been divested in accordance with paragraph (e) of this section, an employee shall disqualify
himself from participating in a particular matter in which, to his knowledge, he or any other
person specified in the statute has a financial interest, if the particular matter will have a direct
and predictable effect on that interest. Disqualification is accomplished by not participating in
the particular matter.

(1) Notification. An employee who becomes aware of the need to disqualify himself from
participation in a particular matter to which he has been assigned should notify the person
responsible for his assignment. An employee who is responsible for his own assignments
should take whatever steps are necessary to ensure that he does not participate in the matter
from which he is disqualified. Appropriate oral or written notification of the employee's
disqualification may be made to coworkers by the employee or a supervisor to ensure that the
employee is not involved in a matter from which he is disqualified.

(2) Documentation. An employee need not file a written disqualification statement unless he is
required by part 2634 of this chapter to file written evidence of compliance with an ethics
agreement with the Office of Government Ethics, is asked by an agency ethics official or the
person responsible for his assignment to file a written disqualification statement, or is required
to do so by agency supplemental regulation issued pursuant to 5 C.F.R. §2635.105. However,
an employee may elect to create a record of his actions by providing written notice to a
supervisor or other appropriate official.

Example 1: The supervisor of an employee of the Department of Education asks the employee to
attend a meeting on his behalf on developing national standards for science education in
secondary schools. When the employee arrives for the meeting, she realizes one of the
participants is the president of Education Consulting Associates (ECA), a firm which has been
awarded a contract to prepare a bulletin describing the Department's policies on science
education standards. The employee's spouse has a subcontract with F.CA to provide the graphics
and charts that will be used in the bulletin. Because the employee realizes that the meeting will
involve matters relating to the production of the bulletin, the employee properly decides that she
must disqualify herself from participating in the discussions. After withdrawing from the
meeting, the employee should notify her supervisor about the reason for her disqualification. She
may elect to put her disqualification statement in writing, or to simply notify her supervisor
orally. She may also elect to notify appropriate coworkers about her need to disqualify herself
from this matter.

(e) Divestiture of a disqualifying financial interest. Upon sale or other divestiture of the asset or
other interest that causes his disqualification from participation in a particular matter, an
employee is no longer prohibited from acting in the particular matter.

(1) Voluntary divestiture. An employee who would otherwise be disqualified from
participation in a particular matter may voluntarily sell or otherwise divest himself of the
interest that causes the disqualification.
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(2) Directed divestiture. An employee may be required to sell or otherwise divest himself of
the disqualifying financial interest if his continued holding of that interest is prohibited by
statute or by agency supplemental regulation issued in accordance with Sec. §2635.403(a) of
this chapter, or if the agency determines in accordance with Sec. §2635.403(b) of this chapter
that a substantial conflict exists between the financial interest and the employee's duties or
accomplishment of the agency's mission.

(3) Eligibility for special tax treatment. An employee who is directed to divest an interest may
be eligible to defer the tax consequences of divestiture under subpart J of part 2634 of this
chapter. An employee who divests before obtaining a certificate of divestiture will not be
eligible for this special tax treatment.

(f) Official duties that give rise to potential conflicts. Where an employee's official duties create
a substantial likelihood that the employee may be assigned to a particular matter from which he
is disqualified, the employee should advise his supervisor or other person responsible for his
assignments of that potential so that conflicting assignments can be avoided, consistent with the
agency's needs.

4.5.2.5.4. S C.F.R. § 2640.201 Exemptions for Interests in Mutual Funds,
Unit Investments Trust and Employee Benefit Plans

(a) Diversified mutual funds and unit investment trusts. An employee may participate in any
particular matter affecting one or more holdings of a diversified mutual fund or a diversified unit
investment trust where the disqualifying financial interest in the matter arises because of the
ownership of an interest in the fund or trust.

Example [ to paragraph (a): An employee owns shares worth $100,000 in several mutual funds
whose portfolios contain stock in a small computer company. Each mutual fund prospectus
describes the fund as a “management company,” but does not characterize the fund as having a
policy of concentrating its investments in any particular industry, business, single country (other
than the U.S.) or bonds of a single State. The employee may participate in agency matters
affecting the computer company.

Example 2 to paragraph (a): A nonsupervisory employee of the Department of Energy owns
shares valued at 875,000 in a mutual fund that expressly concentrates its holdings in the stock of
utility companies. The employee may not rely on the exemption in paragraph (a) of this section
to act in matters affecting a utility company whose stock is a part of the mutual fund's portfolio
because the fund is not a diversified fund as defined in Sec. 2640.102(a). The employee may,
however, seek an individual waiver under 18 U.S.C. 208(b)(1) permitting him fo act.
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(b) Sector mutual funds and sector unit investment trusts.
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(1) An employee may participate in any particular matter affecting one or more holdings of a
sector mutual fund or a sector unit investment trust where the affected holding is not invested
in the sector in which the fund or trust concentrates, and where the disqualifying financial
interest in the matter arises because of ownership of an interest in the fund or unit investment
trust.

)

(1) An employee may participate in a particular matter affecting one or more holdings of a
sector mutual fund or a sector unit investment trust where the disqualifying financial interest
in the matter arises because of ownership of an interest in the fund or the unit investment
trust and the aggregate market value of interests in any sector fund or funds and any sector
investment unit trust does not exceed $50,000.

(i1) For purposes of calculating the $50,000 de minimis amount in paragraph (b)(2)(i1) of this
section, an employee must aggregate the market value of all sector mutual funds and sector
unit investment trusts in which he has a disqualifying financial interest and that concentrate
in the same sector and have one or more holdings that may be affected by the particular
matter.

Example [ to paragraph (b): An employee of the Federal Reserve owns shares in the mutual fund
described in the preceding example. In addition to holdings in utility companies, the mutual fund
contains stock in certain regional banks and bank holding companies whose financial interests
would be affected by an investigation in which the Federal Reserve employee would participate.
The employee is not disqualified from participating in the investigation because the banks that
would be affected are not part of the sector in which the fund concentrates.

Example 2 to paragraph (b): A health scientist administrator employed in the Public Health
Service at the Department of Health and Human Services is assigned to serve on a Department
wide task force that will recommend changes in how Medicare reimbursements will be made to
health care providers. The employee owns $35,000 worth of shares in the XYZ Health Sciences
Fund, a sector mutual fund invested primarily in health-related companies such as
pharmaceuticals, developers of medical instruments and devices, managed care health
organizations, and acute care hospitals. The health scientist administrator may participate in the
recommendations.

Example 3 to paragraph (b): The spouse of the employee in the previous Example owns $40,000
worth of shares in ABC Specialized Portfolios: Healthcare, a sector mutual fund that also
concentrates its investments in health-related companies. The two funds focus on the same sector
and both contain holdings that may be affected by the particular matter. Because the aggregated
value of the two funds exceeds 850,000, the employee may not rely on the exemption.

(c) Employee benefit plans. An employee may participate in:

(1) Any particular matter affecting one or more holdings of an employee benefit plan, where
the disqualifying financial interest in the matter arises from membership in:

(1) The Thrift Savings Plan for Federal employees described in 5 U.S.C. 8437,

(1) A pension plan established or maintained by a State government or any political
subdivision of a State government for its employees; or
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(ii1) A diversified employee benefit plan, provided:

(A) The investments of the plan are administered by an independent trustee, and the
employee, or other person specified in section 208(a) does not participate in the selection of
the plan's investments or designate specific plan investments (except for directing that
contributions be divided among several different categories of investments, such as stocks,
bonds or mutual funds, which are available to plan participants); and

(B) The plan is not a profit-sharing or stock bonus plan.

Note to paragraph (c)(1): Employee benefit plans that are tax deferred under 26 U.S.C.
401(k) are not considered profit-sharing plans for purposes of this section. However, for the
exemption to apply, 401(k) plans must meet the requirements of paragraph (c)(1)(iii)(A) of
this section.

(2) Particular matters of general applicability, such as rulemaking, affecting the State or local
government sponsor of a State or local government pension plan described in paragraph
(c)(1)(i1) of this section where the disqualifying financial interest in the matter arises because
of participation in the plan.

Example 1: An attorney terminates his position with a law firm to take a position with the
Department of Justice. As a result of his employment with the firm, the employee has interests in
a 401(k) plan, the assets of which are invested primarily in stocks chosen by an independent
financial management firm. He also participates in a defined contribution pension plan
maintained by the firm, the assets of which are stocks, bonds, and financial instruments. The
plan is managed by an independent trustee. Assuming that the manager of the pension plan has a
written policy of diversifying plan investments, the employee may act in matters affecting the
plan's holdings. The employee may also participate in matters affecting the holdings of his
401(k) plan if the individual financial management firm that selects the plan's investments has a
written policy of diversifying the plan's assets. Employee benefit plans that are tax deferred
under 26 U.S.C. 401(k) are not considered profit-sharing or stock bonus plans for purposes of
this part.

Example 2: An employee of the Department of Agriculture who is a former New York State
employee has a vested interest in a pension plan established by the State of New York for its
employees. She may participate in an agency matter that would affect a company whose stock is
in the pension plan's portfolio. She also may participate in a matter of general applicability
affecting all States, including the State of New York, such as the drafting and promulgation of a
rule requiring States to expend additional resources implementing the FFood Stamp program.
Unless she obtains an individual waiver under 18 U.S.C. 208(b)(1), she may not participate in a
matter involving the State of New York as a party, such as an application by the State for
additional Federal funding for administrative support services, if that matter would affect the
State's ability or willingness to honor its obligation to pay her pension benefits.

(d) Matters affecting mutual funds and unit investment trusts. In addition to participation in the
particular matters affecting the holdings of mutual funds and unit investment trusts as permitted
under paragraphs (a) and (b) of this section, an employee may participate in any particular matter
of general applicability affecting a mutual fund or unit investment trust where the disqualifying
financial interest arises because of the ownership of an interest in the mutual fund or unit
investment trust.
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4.5.2.5.5. S C.F.R. § 2640.202 Exemptions for Interests in Securities

(a) De minimis exemption for matters involving parties. An employee may participate in any
particular matter involving specific parties in which the disqualifying financial interest arises
from the ownership by the employee, his spouse or minor children of securities issued by one or
more entities affected by the matter, if:

(1) The securities are publicly traded, or are long-term Federal Government, or are municipal
securities; and

(2) The aggregate market value of the holdings of the employee, his spouse, and his minor
children in the securities of all entities does not exceed $15,000.

Example [ to paragraph (a): An employee owns 100 shares of publicly traded stock valued at
83,000 in XYZ Corporation. As part of his official duties, the employee is evaluating bids for
performing computer maintenance services at his agency and discovers that XYZ Corporation is
one of the companies that has submitted a bid. The employee is not required to recuse himself
from continuing to evaluate the bids.

Example 2 to paragraph (a): In the preceding example, the employee and his spouse each own
88,000 worth of stock in XYZ Corporation, resulting in ownership of 816,000 worth of stock by
the employee and his spouse. The exemption in paragraph (a) of this section would not permit
the employee to participate in the evaluation of bids because the aggregate market value of the
holdings of the employee, spouse and minor children in XYZ Corporation exceeds $15,000. The
employee could, however, seek an individual waiver under 18 U.S.C. 208(b)(1) in order to
participate in the evaluation of bids.

Example 3 to paragraph (a): An employee is assigned to monitor XYZ Corporation’s
performance of a contract to provide computer maintenance services at the employee's agency.
At the time the employee is first assigned these duties, he owns publicly traded stock in XYZ
Corporation valued at less than $15,000. During the time the contract is being performed,
however, the value of the employee's stock increases to $17,500. When the employee knows that
the value of his stock exceeds $15,000, he must disqualify himself from any further participation
in matters affecting XYZ Corporation or seek an individual waiver under 18 U.S.C. 208(b)(1).
Alternatively, the employee may divest the portion of his XYZ stock that exceeds $15,000. This
can be accomplished through a standing order with his broker to sell when the value of the stock
exceeds $15,000.

(b) De minimis exemption for matters affecting nonparties. An employee may participate in any
particular matter involving specific parties in which the disqualifying financial interest arises
from the ownership by the employee, his spouse, or minor children of securities issued by one or
more entities that are not parties to the matter but that are affected by the matter, if:

(1) The securities are publicly traded, or are long-term Federal Government or municipal
securities; and

(2) The aggregate market value of the holdings of the employee, his spouse and minor children
in the securities of all affected entities (including securities exempted under paragraph (a) of
this section) does not exceed $25,000.
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Example [ to paragraph (b): A Food and Drug Administration advisory committee is asked to
review a new drug application from Alpha Drug Co. for a new lung cancer drug. A member of
the advisory committee owns $20,000 worth of stock in Mega Drug Co., which manufactures the
only similar lung cancer drug on the market. If approved, the Alpha Drug Co.'s drug would
directly compete with the drug sold by the Mega Drug Co., resulting in decreased sales of its
lung cancer drug. The committee member may participate in the review of the new drug.

(c) De minimis exemption for matters of general applicability.

(1) An employee may participate in any particular matter of general applicability, such as
rulemaking, in which the disqualifying financial interest arises from the ownership by the
employee, his spouse or minor children of securities issued by one or more entities affected by
the matter, if:

(1) The securities are publicly traded, or are municipal securities, the market value of which
does not exceed:

(A) $25,000 in any one such entity; and
(B) $50,000 in all affected entities; or

(1) The securities are long-term Federal Government securities, the market value of which
does not exceed $50,000.

(2) For purposes of this paragraph (b), the value of securities owned by the employee, his
spouse, and minor children must be aggregated in applying the exemption.

Example [ to paragraph (c): The Bureau of Export Administration at the Department of
Commerce is in the process of formulating a regulation concerning exportation of portable
computers. The regulation will affect all domestic companies that sell portable computers. An
employee of the Department who is assisting in drafting the regulation owns 817,000 worth of
stock in Comp America and 820,000 worth of stock in XYZ Computer Inc. Even though the
employee owns 837,000 worth of stock in companies that will be affected by the regulation, she
may participate in drafting the regulation because the value of the securities she owns does not
exceed 825,000 in any one affected company and the total value of stock owned in all affected
companies does not exceed $50,000.

(d) Exemption for certain Federal Government securities. An employee may participate in any
particular matter in which the disqualifying financial interest arises from the ownership of short-
term Federal Government securities or from U.S. Savings bonds.

(e) Exemption for interests of tax-exempt organizations. An employee may participate in any
particular matter in which the disqualifying financial interest arises from the ownership of
publicly traded or municipal securities, or long-term Federal Government securities by an
organization which is tax-exempt pursuant to 26 U.S.C. 501(c) (3) or (4), and of which the
employee is an unpaid officer, director, or trustee, or an employee, if’

(1) The matter affects only the organization's investments, not the organization directly;

(2) The employee plays no role in making investment decisions for the organization, except for
participating in the decision to invest in several different categories of investments such as
stocks, bonds, or mutual funds; and
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(3) The organization's only relationship to the issuer, other than that which arises from routine
commercial transactions, is that of investor.

Example 1: An employee of the Federal Reserve is a director of the National Association to Save
Trees (NAST), an environmental organization that is tax-exempt under section 501(c)(3) of the
Internal Revenue Code. The employee knows that NAST has an endowment fund that is partially
invested in the publicly traded stock of Computer Inc. The employee's position at the Federal
Reserve involves the procurement of computer software, including software marketed by
Computer Inc. The employee may participate in the procurement of software from Computer Inc.
provided that he is not involved in selecting NAST's investments, and that NAST has no
relationship to Computer Inc. other than as an investor in the company and routine purchaser of
Computer Inc. software.

(f) Exemption for certain interests of general partners. An employee may participate in any
particular matter in which the disqualifying financial interest arises from:

(1) The ownership of publicly traded securities, long-term Federal
Government securities, or municipal securities by the employee's general partner, provided:

(1) Ownership of the securities is not related to the partnership between the employee and his
general partner, and

(i1) The value of the securities does not exceed $200,000; or

(2) Any interest of the employee's general partner if the employee's relationship to the general
partner is as a limited partner in a partnership that has at least 100 limited partners.

Example 1: An employee of the Department of Transportation is a general partner in a
partnership that owns commercial property. The employee knows that one of his partners owns
stock in an aviation company valued at $100,000 because the stock has been pledged as
collateral for the purchase of the commercial property by the partnership. In the absence of an
individual waiver under 18 U.S.C. 208(b)(1), the employee may not act in a matter affecting the
aviation company. Because the stock has been pledged as collateral, ownership of the securities
is related to the partnership between the employee and his general partner.

Example 2: An employee of the Pension Benefit Guaranty Corporation (PBGC) has a limited
partnership interest in Ambank Partners, a large partnership with more than 500 limited
partners. The partnership assets are invested in the securities of various financial institutions.
Ambank's general partner is Capital Investment Services, an investment firm whose pension plan
Jor its own employees is being examined by the PBGC for possible unfunded liabilities. Even
though the employee's general partner (Capital Investment Services) has a financial interest in
PBGC's review of the pension plan, the employee may participate in the review because his

relationship with his general partner is that of a limited partner in a partnership that has at least
100 limited partners.

4.5.2.5.6. 5 C.F.R. § 2640.203 Miscellaneous Exemptions
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(a) Hiring decisions. An employee may participate in a hiring decision involving an applicant
who is currently employed by a corporation that issues publicly traded securities, if the
disqualifying financial interest arises from:

(1) Ownership of publicly traded securities issued by the corporation; or
(2) Participation in a pension plan sponsored by the corporation.

(b) Employees on leave from institutions of higher education. An employee on a leave of
absence from an institution of higher education may participate in any particular matter of
general applicability affecting the financial interests of the institution from which he is on leave,
provided that the matter will not have a special or distinct effect on that institution other than as
part of a class.

Example 1: An employee at the Department of Defense (DOD) is on a leave of absence from his
position as a tenured Professor of Engineering at the University of California (UC) at Berkeley.
While at DOD, he is assigned to assist in developing a regulation which will contain new
standards for the oversight of grants given by DOD. Even though the University of California at
Berkeley is a DOD grantee, and will be affected by these new monitoring standards, the
employee may participate in developing the standards because UC Berkeley will be affected only
as part of the class of all DOD grantees. However, if the new standards would affect the
employee's own financial interest, such as by affecting his tenure or his salary, the employee
could not participate in the matter unless he first obtains an individual waiver under section

208(b)(1).

Example 2: An employee on leave from a university could not participate in the development of
an agency program of grants specifically designed to facilitate research in jet propulsion
systems where the employee's university is one of just two or three universities likely to receive a
grant under the new program. Even though the grant announcement is open to all universities,
the employee's university is among the very few known to have facilities and equipment adequate
to conduct the research. The matter would have a distinct effect on the institution other than as
part of a class.

(c) Multi-campus institutions of higher education. An employee may participate in any particular
matter affecting one campus of a State multi-campus institution of higher education, if the
employee's disqualifying financial interest is employment in a position with no multi-campus
responsibilities at a separate campus of the same multi-campus institution.

Example 1: A special Government employee (SGE) member of an advisory committee convened
by the National Science Foundation is a full-time professor in the School of Engineering at one
campus of a State university. The SGE may participate in formulating the committee's
recommendation to award a grant fo a researcher at another campus of the same State
university system.

Example 2: A member of the Board of Regents at a State university is asked fo serve on an
advisory committee established by the Department of Health and Human Services to consider
applications for grants for human genome research projects. An application from another
university that is part of the same State system will be reviewed by the committee. Unless he
receives an individual waiver under section 208(b)(1) or (b)(3), the advisory committee member
may not participate in matters affecting the second university that is part of the State system
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because as a member of the Board of Regents, he has duties and responsibilities that affect the
entire State educational system.

(d) Exemptions for financial interests arising from Federal Government employment or from
Social Security or veterans' benefits. An employee may participate in any particular matter
where the disqualifying financial interest arises from Federal Government or

Federal Reserve Bank salary or benefits, or from Social Security or veterans' benefits, except an
employee may not:

(1) Make determinations that individually or specially affect his own salary and benefits; or

(2) Make determinations, requests, or recommendations that individually or specially relate to,
or affect, the salary or benefits of any other person specified in section 208.

Example 1: An employee of the Office of Management and Budget may vigorously and
energetically perform the duties of his position even though his outstanding performance would
result in a performance bonus or other similar merit award.

Example 2: A policy analyst at the Defense Intelligence Agency may request promotion to
another grade or salary level. However, the analyst may not recommend or approve the
promotion of her general partner to the next grade.

Example 3: An engineer employed by the National Science Foundation may request that his
agency pay the registration fees and appropriate travel expenses required for him to attend a
conference sponsored by the Engineering Institute of America. However, the employee may not
approve payment of his own travel expenses and registration fees unless he has been delegated,
in advance, authority to make such approvals in accordance with agency policy.

Example 4: A GS-14 attorney at the Department of Justice may review and make comments
about the legal sufficiency of a bill to raise the pay level of all Federal employees paid under the
General Schedule even though her own pay level, and that of her spouse who works at the
Department of Labor, would be raised if the bill were to become law.

Example 5: An employee of the Department of Veterans Affairs (VA) may assist in drafting a
regulation that will provide expanded hospital benefits for veterans, even though he himselfis a
veteran who would be eligible for treatment in a hospital operated by the VA.

Example 6: An employee of the Office of Personnel Management may participate in discussions
with various health insurance providers to formulate the package of benefits that will be
available to Federal employees who participate in the Government's Federal Employees Health
Benefits Program, even though the employee will obtain health insurance from one of these
providers through the program.

Example 7: An employee of the Federal Supply Service Division of the General Services
Administration (GSA) may participate in GSA's evaluation of the feasibility of privatizing the
entire Federal Supply Service, even though the employee's own position would be eliminated if
the Service were privatized.

Example 8: Absent an individual waiver under section 208(b)(1), the employee in the preceding
example could not participate in the implementation of a GSA plan to create an employee-owned
private corporation which would carry out Federal Supply Service functions under contract with
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GSA. Because implementing the plan would result not only in the elimination of the employee’s
Federal position, but also in the creation of a new position in the new corporation to which the
employee would be transferred, the employee would have a disqualifying financial interest in the
matter arising from other than Federal salary and benefits, or Social Security or veterans
benefits.

Example 9: A career member of the Senior Fxecutive Service (SES) at the Internal Revenue
Service (IRS) may serve on a performance review board that makes recommendations about the
performance awards that will be awarded to other career SES employees at the IRS. The amount
of the employee’s own SES performance award would be affected by the board's
recommendations because all SES awards are derived from the same limited pool of funds.
However, the employee's activities on the board involve only recommendations, and not
determinations that individually or specially affect his own award. Additionally, 5 U.S.C.
5384(c)(2) requires that a majority of the board's members be career SES employees.

Example 10: In carrying out a reorganization of the Office of General Counsel (OGC) of the
Federal Trade Commission, the Deputy General Counsel is asked to determine which of five
Senior Executive Service (SES) positions in the OGC to abolish. Because her own position is one
of the five SES positions being considered for elimination, the matter is one that would
individually or specially affect her own salary and benefits and, therefore, the Deputy may not
decide which position should be abolished.

Note to paragraph (d): This exemption does not permit an employee to take any action in
violation of any other statutory or regulatory requirement, such as the prohibition on the
employment of relatives at S U.S.C. 3110.

(e) Commercial discount and incentive programs. An employee may participate in any particular
matter affecting the sponsor of a discount, incentive, or other similar benefit program if the
disqualifying financial interest arises because of participation in the program, provided:

(1) The program is open to the general public; and

(2) Participation in the program involves no other financial interest in the sponsor, such as
stockholding.

Example 1: An attorney at the Pension Benefit Guaranty Corporation who is a member of a
frequent flier program sponsored by Alpha Airlines may assist in an action against Alpha for
failing to make required payments to its employee pension fund, even though the agency action
will cause Alpha to disband its frequent flier program.

(f) Mutual insurance companies. An employee may participate in any particular matter affecting
a mutual insurance company if the disqualifying financial interest arises because of an interest as
a policyholder, unless the matter would affect the company's ability to pay claims required under
the terms of the policy or to pay the cash value of the policy.

Example 1: An administrative law judge at the Department of Labor receives dividends from a
mutual insurance company which he takes in the form of reduced premiums on his life insurance
policy. The amount of the dividend is based upon the company's overall profitability.
Nevertheless, he may preside in a Department hearing involving a major corporation insured by
the same company even though the insurance company will have to pay the corporation’s
penalties and other costs if the Department prevails in the hearing.
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Example 2: An employee of the Department of Justice is assigned to prosecute a case involving
the fraudulent practices of an issuer of junk bonds. While developing the facts pertinent to the
case, the employee learns that the mutual life insurance company from which he holds a life
insurance policy has invested heavily in these junk bonds. If the Government succeeds in its case,
the bonds will be worthless and the corresponding decline in the insurance company's
investments will impair the company's ability to pay claims under the policies it has issued. The
employee may not continue assisting in the prosecution of the case unless he obtains an
individual waiver pursuant to section 208(b)(1).

(g) Exemption for employment interests of special Government employees serving on advisory
committees. A special Government employee serving on an advisory committee within the
meaning of the Federal Advisory Committee Act (5 U.S.C. app.) may participate in any
particular matter of general applicability where the disqualifying financial interest arises from his
non-Federal employment or non-Federal prospective employment, provided that the matter will
not have a special or distinct effect on the employee or employer other than as part of a class. For
purposes of this paragraph, “disqualifying financial interest” arising from non-Federal
employment does not include the interests of a special Government employee arising from the
ownership of stock in his employer or prospective employer.

Example 1: A chemist employed by a major pharmaceutical company has been appointed to
serve on an advisory committee established to develop recommendations for new standards for
AIDS vaccine trials involving human subjects. Even though the chemist's employer is in the
process of developing an experimental AIDS vaccine and therefore will be affected by the new
standards, the chemist may participate in formulating the advisory committee's
recommendations. The chemist's employer will be affected by the new standards only as part of
the class of all pharmaceutical companies and other research entities that are attempting to
develop an AIDS vaccine.

Example 2: The National Cancer Institute (NCI) has established an advisory committee to
evaluate a university's performance of an NCI grant to study the efficacy of a newly developed
breast cancer drug. An employee of the university may not participate in the evaluation of the
university's performance because it is not a matter of general applicability.

Example 3: An engineer whose principal employment is with a major Department of Defense
(DOD) contractor is appointed to serve on an advisory committee established by DOD to
develop concepts for the next generation of laser-guided missiles. The engineer's employer, as
well as a number of other similar companies, has developed certain missile components for
DOD in the past, and has the capability to work on aspects of the newer missile designs under
consideration by the committee. The engineer owns 320,000 worth of stock in his employer.
Because the exemption for the employment interests of special Government employees serving on
advisory committees does not extend to financial interests arising from the ownership of stock,
the engineer may not participate in committee matters affecting his employer unless he receives
an individual waiver under section 208(b)(1) or (b)(3), or determines whether the exemption for
interests in securities at Sec. 2640.202(b) applies.

(h) Directors of Federal Reserve Banks.

{This portion of the Regulation has been omitted, as it is not applicable )
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(1) Medical products. A special Government employee serving on an advisory committee within
the meaning of the Federal Advisory Committee Act (5 U.S.C. app.) may participate in Federal
advisory committee matters concerning medical products if the disqualifying financial interest
arises from:

(1) Employment with a hospital or other similar medical facility whose only interest in the
medical product or device is purchase of it for use by, or sale to, its patients; or

(2) The use or prescription of medical products for patients.

(j) Nonvoting members of standing technical advisory committees established by the Food and
Drug Administration. A special Government employee serving as a nonvoting representative
member of an advisory committee established by the Food and Drug Administration pursuant to
the requirements of the Federal Advisory Committee Act (5 U.S.C. app.) and appointed under a
statutory authority requiring the appointment of representative members, may participate in any
particular matter affecting a disqualifying financial interest in the class which the employee
represents. Nonvoting representative members of Food and Drug Administration advisory
committees are described in 21 C.F R. 14.80(b)(2), 14.84, 14.86, and 14.95(a).

Example 1: The FDA's Medical Devices Advisory Committee is established pursuant to 21
U.S.C. 360c(b), which requires that each panel of the Committee include one nonvoting industry
representative and one nonvoting consumer representative. An industry representative on the
Ophthalmic Devices Panel of this Committee has been appointed as a special Government
employee, in accordance with the procedures described at 14 C.F.R. 14.84. The special
Government employee may participate in Panel discussions concerning the premarket approval
application for a silicone posterior chamber intraocular lens manufactured by MedInc, even
though she is employed by, and owns stock in, another company that manufactures a competing
product. However, a consumer representative who serves as a special Government employee on
the same Panel may not participate in Panel discussions if he owns $30,000 worth of stock in

MedInc unless he first obtains an individual waiver under 18 U.S.C. 208 (b)(1) or (b)(3).
(k) Employees of the Tennessee Valley Authority.

{This portion of the Regulation has been omitted, as it 1s not applicable.)

() Exemption for financial interests of non-Federal government employers in the decennial
census. An employee of the Bureau of the Census at the United States Department of Commerce,
who is also an employee of a State, local, or tribal government, may participate in the decennial
census notwithstanding the disqualifying financial interests of the employee's non-Federal
government employer in the census provided that the employee:

(1) Does not serve in a State, local, or tribal government position which is filled through public
election;

(2) Was hired for a temporary position under authority of 13 U.S.C. 23; and

(3) Is serving in a Local Census Office or an Accuracy and Coverage Evaluation function
position as an enumerator, crew leader, or field operations supervisor.
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(m) Offical participation in nonprofit organizations. An employee may participate in any
particular matter where the disqualifying financial interest is that of a nonprofit organization in
which the employee serves (or is seeking or has an arrangement to serve) solely in an official
capacity as an officer, a director, or a trustee.

Note to paragraph (m): Nothing in this paragraph shall be deemed independent authority
for an agency to assign an employee to serve in an official capacity with a particular
nonprofit organization. Agencies will make such determinations based on evaluations of
their own statutory authorities and missions. Individual agency decisions to permit (or not
permit) an employee to serve in an official capacity necessarily involve a range of legal,
policy, and managerial considerations, and nothing in this paragraph is intended to
interfere with an agency's discretion to assign official duties and limit such assignments
as the agency deems appropriate.

4.5.2.5.7. 5 C.F.R. § 2640.204 Prohibited Financial Interests

None of the exemptions set forth in Sec. Sec. 2640.201, 2640.202, or 2640.203 apply to any
financial interest held or acquired by an employee, his spouse, or minor child in violation of a
statute or agency supplemental regulation issued in accordance with 5 C.F.R. §2635.105, or that
is otherwise prohibited under 5 C.F.R. §2635.403(b).

Example 1 to Sec. 2640.204: The Office of the Comptroller of the Currency (OCC), in a
regulation that supplements part $2635 of this chapter, prohibits certain employees from owning
stock in commercial banks. If an OCC employee purchases stock valued at $2,000 in
contravention of the regulation, the exemption at Sec. 2640.202(a) for interests arising from the
ownership of no more than 815,000 worth of publicly traded stock will not apply to the
employee's participation in matters affecting the bank.

4.5.2.5.8. 5 C.F.R. § 2640.205 Employee Responsibility

Prior to taking official action in a matter which an employee knows would affect his financial
interest or the interest of another person specified in 18 U.S.C. 208(a), an employee must
determine whether one of the exemptions in Sec. Sec. 2640.201, 2640.202, or 2640.203 would
permit his action notwithstanding the existence of the disqualifying interest. An employee who is
unsure whether an exemption is applicable in a particular case, should consult an agency ethics
official prior to taking action in a particular matter.

4.5.2.5.9. 5 C.F.R. § 2640.206 Existing Agency Exemptions

An employee who, prior to January 17, 1997, acted in an official capacity in a particular matter

in which he had a financial interest, will be deemed to have acted in accordance with applicable
regulations if he acted in reliance on an exemption issued by his employing Government agency
pursuant to 18 U.S.C. 208(b)(2), as in effect prior to November 30, 1989.

4.5.2.5.10. Waivers, {eneral
FBI Policy on warvers, waivers discassed in thes section are not favored as a matter of FRI
policy and are very seldom granted. FBI enaployees may contact OIC for addinonal information,
4.5.2.5.11. 5§ C.F.R. § 2640.301 Waivers Issued Pursuant to 18 U.S.C. 208
(b)(1)
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(a) Requirements for issuing an individual waiver under 18 U.S.C. 208(b)(1). Pursuant to 18
U.S.C. 208(b)(1), an agency may determine in an individual case that a disqualifying financial
interest in a particular matter or matters is not so substantial as to be deemed likely to affect the
integrity of the employee's services to the Government. Upon making that determination, the
agency may then waive the employee's disqualification notwithstanding the financial interest,
and permit the employee to participate in the particular matter. Waivers issued pursuant to
section 208(b)(1) should comply with the following requirements:

(1) The disqualifying financial interest, and the nature and circumstances of the particular
matter or matters, must be fully disclosed to the Government official responsible for appointing
the employee to his position (or other Government official to whom authority to issue such a
waiver for the employee has been delegated),

(2) The waiver must be issued in writing by the Government official responsible for appointing
the employee to his position (or other Government official to whom the authority to issue such
a waiver for the employee has been delegated);

(3) The waiver should describe the disqualifying financial interest, the particular matter or
matters to which it applies, the employee's role in the matter or matters, and any limitations on
the employee's ability to act in such matters;

(4) The waiver shall be based on a determination that the disqualifying financial interest is not
so substantial as to be deemed likely to affect the integrity of the employee's services to the
Government. Statements concerning the employee's good character are not material to, nor a
basis for making, such a decision,;

(5) The waiver must be issued prior to the employee taking any action in the matter or matters;
and

(6) The waiver may apply to both present and future financial interests, provided the interests
are described with sufficient specificity.

Note to paragraph (a): The disqualifying financial interest, the particular matter or matters to
which the waiver applies, and the employee' s role in such matters do not need to be
described with any particular degree of specificity. For example, if a waiver were to apply to
all matters which an employee would undertake as part of his official duties, the waiver
document would not have to enumerate those duties. The information contained in the
waiver, however, should provide a clear understanding of the nature and identity of the
disqualifying financial interest, the matters to which the waiver will apply, and the
employee's role in such matters.

(b) Agency determination concerning substantiality of the disqualifying financial interest. In
determining whether a disqualifying financial interest is sufficiently substantial to be deemed
likely to affect the integrity of the employee's services to the Government, the responsible
official may consider the following factors:

(1) The type of interest that is creating the disqualification (e.g. stock, bonds, real estate, other
securities, cash payment, job offer, or enhancement of a spouse's employment);

(2) The identity of the person whose financial interest is involved, and if the interest is not the
employee's, the relationship of that person to the employee;
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(3) The dollar value of the disqualifying financial interest, if it is known or can be estimated
(e.g. the amount of cash payment which may be gained or lost, the salary of the job which will
be gained or lost, the predictable change in either the market value of the stock or the actual or
potential profit or loss or cost of the matter to the company issuing the stock, the change in the
value of real estate or other securities);

(4) The value of the financial instrument or holding from which the disqualifying financial
interest arises (e.g. the face value of the stock, bond, other security or real estate) and its value
in relationship to the individual' s assets. If the disqualifying financial interest is that of a
general partner or organization specified in section 208, this information must be provided only
to the extent that it is known by the employee; and

(5) The nature and importance of the employee's role in the matter, including the extent to
which the employee is called upon to exercise discretion in the matter.

(6) Other factors which may be taken into consideration include:
(1) The sensitivity of the matter;
(1) The need for the employee's services in the particular matter; and

(1i1) Adjustments that may be made in the employee's duties that would reduce or eliminate
the likelihood that the integrity of the employee's services would be questioned by a
reasonable person.

4.5.2.5.12. S5 C.F.R. § 2640.302 Waivers Issued Pursuant to 18 U.S.C. 208
(b)(3)

(a) Requirements for issuing an individual waiver under 18 U.S.C. 208(b)(3). Pursuant to 18
U.S.C. 208(b)(3), an agency may determine in an individual case that the prohibition of 18
U.S.C. 208(a) should not apply to a special Government employee serving on, or an individual
being considered for, appointment to an advisory committee established under the Federal
Advisory Committee Act, notwithstanding the fact that the individual has one or more financial
interests that would be affected by the activities of the advisory committee. The agency's
determination must be based on a certification that the need for the employee's services
outweighs the potential for a conflict of interest created by the financial interest involved.
Waivers issued pursuant to 18 U.S.C. 208(b)(3) should comply with the following requirements:

(1) The advisory committee upon which the individual is serving, or will serve, is an advisory
committee within the meaning of the Federal Advisory Committee Act, 5 U.S.C.app.;

(2) The waiver must be issued in writing by the Government official responsible for the
individual's appointment (or other Government official to which authority to issue such
waivers has been delegated) after the official reviews the financial disclosure report filed by
the individual pursuant to the Ethics in Government Act of 1978;

(3) The waiver must include a certification that the need for the individual's services on the
advisory committee outweighs the potential for a conflict of interest;

(4) The facts upon which the certification is based should be fully described in the waiver,
including the nature of the financial interest, and the particular matter or matters to which the
waiver applies;
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(5) The waiver should describe any limitations on the individual's ability to act in the matter or
matters,

(6) The waiver must be issued prior to the individual taking any action in the matter or matters;
and

(7) The waiver may apply to both present and future financial interests of the individual,
provided the interests are described with sufficient specificity.

(b) Agency certification concerning need for individual's services. In determining whether the
need for an individual's services on an advisory committee outweighs the potential for a conflict
of interest created by the disqualifying financial interest, the responsible official may consider
the following factors:

(1) The type of interest that is creating the disqualification (e.g. stock, bonds, real estate, other
securities, cash payment, job offer, or enhancement of a spouse's employment);

(2) The identity of the person whose financial interest is involved, and if the interest is not the
individual's, the relationship of that person to the individual,

(3) The uniqueness of the individual's qualifications;

(4) The difficulty of locating a similarly qualified individual without a disqualifying financial
interest to serve on the committee;

(5) The dollar value of the disqualifying financial interest, if it is known or can be estimated
(e.g. the amount of cash payment which may be gained or lost, the salary of the job which will
be gained or lost, the predictable change in either the market value of the stock or the actual or
potential profit or loss or cost of the matter to the company issuing the stock, the change in the
value of real estate or other securities);

(6) The value of the financial instrument or holding from which the disqualifying financial
interest arises (e.g. the face value of the stock, bond, other security or real estate) and its value
in relationship to the individual' s assets. If the disqualifying financial interest is that of a
general partner or organization specified in section 208, this information must be provided only
to the extent that it is known by the employee; and

(7) The extent to which the disqualifying financial interest will be affected individually or
particularly by the actions of the advisory committee.

4.5.2.5.13. 5 C.F.R. § 2640.303 Consultation and Notification Regarding
Waivers Issued Pursuant to 18 U.S.C. 208 (b)(3)

When practicable, an official is required to consult formally or informally with the Office of
Government Ethics prior to granting a waiver referred to in Sec. Sec. 2640.301 and 2640.302. A
copy of each such waiver is to be forwarded to the Director of the Office of Government Ethics.

4.5.2.5.14. 5 C.F.R. § 2640.304 Public Availability of Agency Waivers

(a) Availability. A copy of an agency waiver issued pursuant to 18 U.S.C. 208 (b)(1) or (b)(3)
shall be made available upon request to the public by the issuing agency. Public release of
waivers shall be in accordance with the procedures set forth in section 105 of the Ethics in
Government Act of 1978, as amended. Those procedures are described in 5 C.F.R. 2634.603.
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(b) Limitations on availability. In making a waiver issued pursuant to 18 U.S.C. 208 (b)(1) or
(b)(3) publicly available, an agency:

(1) May withhold from public disclosure any information contained in the waiver that would
be exempt from disclosure pursuant to 5 U.S.C. 552; and

(2) Shall withhold from public disclosure information in a waiver issued pursuant to 18 U.S.C.
208(b)(3) concerning an individual's financial interest which is more extensive than that
required to be disclosed by the individual in his financial disclosure report under the Ethics in
Government Act of 1978, as amended, or which is otherwise subject to a prohibition on public
disclosure under law.

[Employees should contact OIC for additional information.]
4.5.3. Gther Conflict of Interest Issues

4.5.3.1. S C.F.R. § 2635.501 through § 2635.503 Subpart E Impartiality in
Performing Official Duties

4.5.3.2. S C.F.R. § 2635.601 through § 2635.606 Subpart F Seeking Other
Employment

{For further information, See Section 4.8 2.7 of this Guide}

4.5.3.3. S C.F.R. § 2635.801 through § 2635.80S Subpart H Outside Activities
Related to Owiside Employment and Activities

{For further information, See Sections 4 8 2.1-.5 of this Guide)

4.5.3.4. S C.F.R. § 2635.807 Subpart H Outside Activities Reizted to¢ Teaching,
Speaking and Writing

{For further information, See Rection 4.9 of this Guide
]

4.5.3.5. S C.F.R. § 2635.808 Subpart H Outside Activities Related {0
Fundraising

{For further information, See Chapter 8 of this Guide)

4.5.3.6. S C.F.R. § 2635.809 Subpart H Outside Activities Related to Faying
Just Financial Obligations

4.5.3.7. Financial Relations with Witnesses, Subjeets, and Individuals
Furnishing Information to the ¥BE

(See section 4.7 of this Guide}

L

4.5.3.8. Hestriction on Financial Involvement with Employees, Relatives, or
Friends of Employess

{See section 4.7 of this (huide)

4.5.3.9. Outside Employment and Possibie Contlicts of Intevest

{See section 4.8 5 of this Gude)
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4.6 Impartiality in Performing Official Duties

FBI ﬁfmpiayees must always act and appear to act impartially in the conduct of their official
duties. The basic reguirement 18 to treat simtlarly sttuated nmmie and entities to the same wanner
gach and every tirne. The FBI does not play favorites. We enforee the law and roeet cur other
mission requirements without fear or favor,

This Section weviiably overlaps many other ethical considerations discussed elsewhere m this
(uide. For example, conflicting financial inferests (see Section 4 Z}q misuse of position {see
Section 4.7}, post-Government service eroplovoent (see Chapter 6}, political activities {vee
Chapter 7) and gifts {see¢ Section 4.3} all involve legal and ethical questions related in some way
to ensuring each FBI emplovee acts impartially n every official action.

Certain personal and outside busingss relationships immediately trigger concerns about &
employes' s impartiality which, if not addressed, can erode the public’s perception of our
institutional fairness. When an eroplovee' s official duties tmpact on the emplovee’ s own
inancial interests, or those of the empiav@*‘ S f’amiiv of personal associates, mainfaining
zmm;xmh ty and the appearance of impartiality is of paramount inportance {0 MISSIon QUCCess,

This Section examines how the Standards of Conduct attempt to preserve our individual and
institutional impardality. It identifies what types of relationships roust be considered when
evaluating impartiality, the types of mmioyet actions that could impact those relationships, and
the cireumstances under which an employee's impartiality must be reviewed.

4.6.1. Office of Government Ethics Regulations, Impartiality in Performing Official
Duties

4.6.1.1. S C.F.R. § 2635.501 Overview:

(a) This subpart contains two provisions intended to ensure that an employee takes appropriate
steps to avoid an appearance of loss of impartiality in the performance of his official duties.
Under §2635.502, unless he receives prior authorization, an employee should not participate in a
particular matter involving specific parties, which he knows is likely to affect the financial
interests of a member of his household, or in which he knows a person with whom he has a
covered relationship is or represents a party, if he determines that a reasonable person with
knowledge of the relevant facts would question his impartiality in the matter. An employee who
is concerned that other circumstances would raise a question regarding his impartiality should
use the process described in §2635.502 to determine whether he should or should not participate
in a particular matter.

(b) Under §2635.503, an employee who has received an extraordinary severance or other
payment from a former employer prior to entering Government services is subject, in absence of
a waiver, to a two-year period of disqualification from participation in particular matters in
which that former employer is or represents a party.

Note: Questions regarding impartiality necessarily arise when an employee's official duties
impact upon the employee' s own financial interests or those of certain other persons, such as
the employee's spouse or minor child. An employee is prohibited by criminal statute, 18
U.S.C. 208(a), from participation personally and substantially in an official capacity in any
particular matter in which, to his knowledge, he, his spouse, general partner, or minor child,
has a financial interest, if the particular matter will have a direct and predictable eftect on that
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interest. The statutory prohibition also extends to an employee' s participation in a particular
matter in which, to his knowledge, an organization in which the employee is serving as officer,
director, trustee, general partner or employee, or with whom he is negotiating, or has an
arrangement concerning prospective employment, has a financial interest. Where the
employee's participation in a particular matter would affect any one of these financial interests
the standards set for the in subparts D or F of this part apply and only a statutory waiver or
exemption, as described in §§2635.402(d) and 2635.605(a), will enable the employee to
participate in that matter. The authorization procedures in §2635.502(d) may not be used to
authorize an employee's participation in any such matter. Where the employee complies with
all terms of the waiver, the granting of a statutory waiver will be deemed to constitute a
determination that the interest of the Government in the employee's participation outweighs
the concern that a reasonable person may question the integrity of agency programs and
operations. Similarly, where the employee meets all prerequisites for the application of one of
the exemptions set forth in subpart B of part 2640 of this chapter, that also constitutes a
determination that the interest of the Government in the employee's participation outweighs
the concern that a reasonable person may question the integrity of agency programs and
operations.

4.6.1.2. S C.F.R. § 2635.502 Personal and business relationships

2

(a) Consideration of appearances by the employee. Where an employee knows that a
particular matter involving specific parties is likely to have a direct and predictable effect on the
financial interest of a member of his household, or knows that a person with whom he has a
covered relationship is, or represents a party to such matter, and, where the employee determines
that the circumstances would cause a reasonable person with knowledge of the relevant facts to
question his impartiality in the matter, the employee should not participate in the matter unless
he/she has informed the agency designee { Tiie FE s “agency designes” is the FBI Deputy
Designated Agency Ethics Official {BDAEQ)) of the appearance problem and received
authorization from the agency designee in accordance with paragraph (d) of this section.

(1) In considering whether a relationship would cause a reasonable person to question his
impartiality, an employee may seek the assistance of his supervisor, an agency ethics official
{yvour U, Ethics Counselor or any GIC Ethics Attorney) or the agency designee.

(2) An employee who is concerned that circumstances other than those specifically described
in this section would raise a question regarding his impartiality should use the process
described in this section to determine whether he should or should not participate in a
particular matter.

(b) Definitions. For the purposes of this section:
(1) An employee has a covered relationship with:

(1) A person, other than a prospective employer described in §2635.603(c) with whom the
employee has or seeks a business, contractual or other financial relationship that involves other
than a routine consumer transaction;

Note: An employee who is seeking employment within the meaning of §2635.603 shall comply
with subpart F of this part rather than with this section.
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(i1) A person who is a member of the employee's household, or who is a relative with
whom the employee has a close personal relationship (it there is any controversy concerning
whether or not a relative has a “close personal relationship” with an employes, the FBI DDAED
shall be consulted to resolve the 1ssue);

Exouple: An Agent and her

snniained close comtact ever since.

it focal pofice force on which her consin serves. The Ageni h {5 o (”V@’"E{E reloafionship with hey
3 H

refative and should report the facts io her supervisor becanse the Ageni’s fﬁap wiiadity in
rvestigaiing the case may be guestioned by o reavonable member of the Amevican public,

\ £

ew up in the sane household as childven aﬁ;ﬁd fusve
The Agent is asvigned fo g case invextigating corruption in

>

(1i1) A person for whom the employee's spouse, parent or dependent child is, to the
employee's knowledge, serving or seeking to serve as an officer, director, trustee, general
partner, agent, attorney, consultant, contractor or employee;

(iv) Any person for whom the employee has, within the last year, served as officer,
director, trustee, general partner, agent, attorney, consultant, contractor or employee; or

(v) An organization, other than a political party as described in 26 U.S.C. 527(e), in
which the employee is an active participant. Participation is active if, for example, it involves
service as an official of the organization or in a capacity similar to that of a committee or
subcommittee chairperson or spokesperson, or participation in directing the activities of the
organization. In other cases, significant time devoted to promoting specific programs of the
organization, including coordination of fundraising efforts, is an indication of active
participation. Payment of dues or the donation or solicitation of financial support does not, in
itself, constitute active participation.

Note: Nothing in this section shall be construed to suggest that an employee should not
participate in a matter because of his political, religious or moral views. {However, an FBI
employee' s activities in connection with partisan political candidates, partisan political partties or
partisan political campaigns are limited by law, See Chgpw‘ 7 of this Guide for more information
on political activities.)

(2) Direct and predictable effect has the meaning set forth in §2635.402 (b) (1).

See Section 66,28 of this Guide for this definition.

(3) particular matter involving specific parties has the meaning set forth in 5 C.F.R
§2641.201(h). {Editors Note: The ofd section was superseded; to avoid confusion the new
definition is reprinted here) 8 CF R, 20641 201 (h} states:

(h) Particular matter involving a specific party or parties -- (1) Basic concept. The
prohibition applies only to communications or appearances made in connection with a
“particular matter involving a specific party or parties.” Although the statute defines
“particular matter” broadly to include “any investigation, application, request for a ruling
or determination, rulemaking, contract, controversy, claim, charge, accusation, arrest, or
judicial or other proceeding” ... only those particular matters that involve a specific party
or parties fall within the prohibition ... . Such a matter typically involves a specific
proceeding affecting the legal rights of the parties or an isolatable transaction or related set
of transactions between identified parties, such as a specific contract, grant, license,
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product approval application, enforcement action, administrative adjudication, or court
case.

Example 1: An employee of the General Services Administration has made an offer to purchase a
restaurant owned by a local developer. The developer has submitted a response to a GSA
solicitation for lease of office space. Under the circumstances, she would be correct in
concluding that a reasonable person would be likely to question her impartiality if she were to
participate in evaluating the developer's or it's competitor's lease proposal.

Example 2: An employee of the Department of Labor is providing technical assistance in
drafting occupational safety and health legislation that will affect all employers of five or more
persons. His wife is employed as an administrative assistant by a large corporation that will
incur additional costs if the proposed legislation is enacted. Because the legislation is not a
particular matter involving specific parties, the employee may continue to work on the
legislation and need not be concerned that his wife's employment with an affected corporation
would raise a question concerning his impartiality.

Example 3: An employee of the Defense Logistics Agency who has responsibilities for testing
avionics being produced by an Air Force contractor has just learned that his sister-in-law has
accepted employment as an engineer with the contractor’s parent corporation. Where the parent
corporation is a conglomerate, the employee could reasonably conclude that, under the
circumstances, a reasonable person would not be likely to question his impartiality if he were to
continue to perform his test and evaluation responsibilities.

Example 4: An engineer has just resigned from her position as vice president of an electronics
company in order to accept employment with the Federal Aviation Administration in a position
involving procurement responsibilities. Although the employee did not receive an extraordinary
payment in connection with her resignation and has severed all financial ties with the firm,
under the circumstances she would be correct in concluding that her former service as an officer
of the company would be likely to cause a reasonable person to question her impartiality if she
were to participate in the administration of a DOT contract for which the firm is a first-tier
subcontractor.

Exeuple do0 The F8 f??-’t’? e fechrician from ASC Cory

eifmpe*owe v assigned o a project that would update Buveow Telecom izcs; dhware. "w moé:eis s dater,
the PRI decides 10 51 gm curement (o purchase hardhware upgrades and ARC Corp. is one of
3 bidders on the contract. Even though theve are no moneiary fiey between the employvee and
ABC Corp., because the employee’s impariie f.s‘{'}f could be called i Agm,}\feo;s:? he is personally
and substaniiclly involved in the procurement, the emplovee should be assigned o ther duties not

vedfoted (o the }‘.W:")ii’iﬁ'é?i’??&?fh,

Example 5: An employee of the Internal Revenue Service is a member of a private organization
whose purpose is to restore a Victorian-era railroad station and she chairs its annual
Sundraising drive. Under the circumstances, the employee would be correct in concluding that
her active membership in the organization would be likely to cause a reasonable person to
question her impartiality if she were to participate in an IRS determination regarding the tax-
exempt status of the organization.

(¢) Determination by the agency designee (e F5i {37345} Where he has information
concerning a potential appearance problem arising from the financial interest of a member of the
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employee's household in a particular matter involving specific parties, or from the role in such
matter of a person with whom the employee has a covered relationship, the agency designee may
make an independent determination as to whether a reasonable person with knowledge of the
relevant facts would be likely to question the employee's impartiality in the matter. Ordinarily,
the agency designee's determination will be initiated by the information provided by the
employee pursuant to paragraph (a) of this section. However, at any time, including after the
employee has disqualified himself from participation in a matter pursuant to paragraph (e), of
this section, the agency designee may make that determination on his own initiative or when
requested by the employee's supervisor, or any other person responsible for the employee's
assignment.

(1) If the agency designee determines that the employee's impartiality is likely to be
questioned, he shall then determine, in accordance with paragraph (d) of this section, whether
the employee should be authorized to participate in the matter. Where the agency designee
determines that the employee's participation should not be authorized, the employee will be
disqualified from participation in the matter in accordance with paragraph (e) of this section.

(2) If the agency designee determines that the employee's impartiality is not likely to be
questioned, he may advise the employee, including an employee who has reached a contrary
conclusion under paragraph (a) of this section, that the employee's participation in the matter
would be proper.

(d) Authorization by an agency designee {ihe #57 i3348¢3}}. Where an employee's participation
in a particular matter involving specific parties would not violate 18 U.S.C. 208(a), but would
raise a question in the mind of a reasonable person about his impartiality, the agency designee
may authorize the employee to participate in the matter based on a determination, made in light
of all relevant circumstances, that the interest of the Government in the employee's participation
outweighs the concern that a reasonable person may question the integrity of the agency's
programs and operations. Factors which may be taken into consideration include:

(1) The nature of the relationship involved:

(2) The effect that resolution of the matter would have upon the financial interests of the
person involved in the relationship;

(3) The nature and importance of the employee's role in the matter, including the extent to
which the employee is called upon to exercise discretion in the matter;

(4) The sensitivity of the matter;
(5) The difficulty of reassigning the matter to another employee; and

(6) Adjustments that may be made in the employee's duties that would reduce or eliminate the
likelihood that a reasonable person would question the employee's impartiality.

Authorization by the agency designee shall be documented in writing at the agency designee's
discretion or when requested by the employee. An employee who has been authorized to
participate in a particular matter involving specific parties may not thereafter disqualify
himself/herself from participation in the matter on the basis of an appearance problem involving
the same circumstances that have been considered by the agency designee.
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Example 1: The Deputy Director of Personnel for the Department of the Treasury and an
attorney with the Department's Office of General Counsel are general partners in a real estate
partnership. The Deputy Director advises his supervisor, the Director of Personnel, of the
relationship upon being assigned to a selection panel for a position for which his partner has
applied. If selected, the partner would receive a substantial increase in salary. The agency
designee cannot authorize the Deputy Director to participate on the panel under the authority of
this section since the Deputy Director is prohibited by criminal statute, 18 U.S.C. 208(a), from
participating in a particular matter affecting the financial interest of a person who is his general
partner. See $2635.402.

Example 2: A new employee of the Securities and FExchange Commission is assigned to an
investigation of insider trading by the brokerage house where she had recently been employed.
Because of the sensitivity of the investigation, the agency designee may be unable to conclude
that the Government's interest in the employee’s participation in the investigation outweighs the
concern that a reasonable person may question the integrity of the investigation, even though the
employee has severed all financial ties with the company. Based on consideration of all relevant
circumstances, the agency designee might determine, however, that it is in the interest of the
Government for the employee to pass on a routine filing by the particular brokerage house.

Example 3: An Internal Revenue Service employee involved in a long and complex tax audit is
advised by her son that he has just accepted an entry-level management position with a
corporation whose taxes are the subject of the audit. Because the audit is essentially complete,
and because the employee is the only one with an intimate knowledge of the case, the agency
designee might determine, after considering all relevant circumstances, that it is in the
government's interest for the employee to complete the audit which is subject to additional levels
of review.

(e) Disqualification. Unless the employee is authorized to participate in the matter under
paragraph (d) of this section, an employee shall not participate in a particular matter involving
specific parties when he or the agency has concluded, in accordance with paragraph (a) or (c) of
this section, that the financial interest of a member of the employee's household, or the role of a
person with whom he has a covered relationship, is likely to raise a question in the mind of a
reasonable person about his impartiality. Disqualification is accomplished by not participating in
the matter.

(1) Notification. An employee who becomes aware of the need to disqualify himself from
participation in a particular matter involving specific parties to which he has been assigned,
should notify the person responsible for his assignment. An employee who is responsible for
his own assignment should take whatever steps are necessary to ensure that he does not
participate in the matter from which he is disqualified. Appropriate oral or written
notification of the employee's disqualification may be made to coworkers by the employee or
a supervisor to ensure that the employee is not involved in a particular matter involving
specific parties from which he is disqualified.

(2) Documentation. An employee need not file a written disqualification statement unless the
he is required by part 2634 of this chapter to file written evidence of compliance with an
ethics agreement with the Office of Government Ethics, or is specifically asked by an FBI
ethics official, or the person responsible for his/her assignment to file a written
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disqualification statement. However, an employee may elect to create a record of his actions
and providing written notice to a supervisor or other appropriate official.

(f) Relevant considerations. An employee's reputation for honesty and integrity is not a relevant
consideration for purposes of any determination required by this section.

4.6.1.3. 28 C.F.R. § 45.2 Additional Department of Justice Requirement:
Disqualification arising from personal or political relationship

{a) Unless authorized under paragraph (b) of this section, no employee shall participate in a
criminal investigation or prosecution if he has a personal or political relationship with:

(1) Any person or organization substantially involved in the conduct that s the subject of the
investigation or prosecution; or

{2} Any person or organization which he knows has a specific and substantial interest that
would be directly atfected by the outcome of the investigation or prosecution.

{(b) An employee assigned to or otherwise participating in a criminal investigation or prosecution
who believes that his participation may be prohibited by paragraph (a) of this section shall report
the matter and all attendant facts and circumstances to his supervisor at the level of section chief
or the equivalent or higher. If the supervisor determines that a personal or political relationship
exists between the employee and a person or organization described in paragraph (a) of this
section, he shall relieve the employee from participation unless he determines further, in writing,
after full consideration of all the facts and circumstances, that:

(1) The relationship will not have the effect of rendering the employee's service less than
tully impartial and professional; and

{2) The employee's participation would not create an appearance of a conflict of interest
likely to affect the public perception of the integrity of the investigation or prosecution.

{c) For the purposes of this section:

(1) Political relationship means a close identification with an elected official, a candidate
{whether or not successful} for elective, public office, a political party, or a campaign
organization, arising from service as a principal adviser thereto or a principal official thereof;
and

(2) Personal relationship means a close and substantial connection of the type normally
viewed as likely to induce partiality. An employee is presumed to have a personal
relationship with his father, mother, brother, sister, child and spouse. Whether relationships
(including friendships) of an employee to other persons or organizations are “personal” must
be judged on an individual basis with due regard given to the subjective opinion of the
employee.

st

Fxample: An FBI mobife surveilfamee fecon (MYT) member is assigned io conduct a swrveillance
on G person who furis o 10 be a former Bigh school aoquainiance with whawn the employee has
nof had contact since graduanng ,e‘m w fiigh school @ vears earfier. Since the focus of the
surveillance ivolves an qequeintance ¥ vears removed, the matier need not be reporied fo her
SEpery HROP,
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{(d) This section pertains to agency management and 1s not intended to create rights enforceable
by private individuals or organizations.

4.6.2. Nepotism and Interpersonal Helationships

-

4.6.3. Extraordinary payments from former employers

(a) Disqualification requirement. Except as provided in paragraph (c) of this section, an
employee shall be disqualified for two years from participating in any particular matter in which
a former employer is a party, or represents a party, if he/she received an extraordinary payment
from that person prior to entering Government service. The two-year period of disqualification
begins to run on the date that the extraordinary payment is received.

Example 1: Following his confirmation hearings and one month before his scheduled swearing
in, a nominee fo the position of Assistant Secretary of a department received an extraordinary
payment form his employer. For one year and 11 months after his swearing in, the Assistant
Secretary may not participate in any particular matter to which his former employer is a party.

Example 2: An employee received an extraordinary payment form her former employer, a coal
mine operator, prior to entering on duty with the Department of the Interior. For two years
thereafter, she may not participate in a determination regarding her former employer's
obligation to reclaim a particular mining site, because her former employer is a party to the
matter. However, she may help to draft reclamation legislation affecting all coal mining
operations because this legislation does not involve any parties.

(b) Definitions. For purposes of this section, the following definitions shall apply:

(1) Extraordinary payment means any item, including cash or an investment interest, with a
value in excess of $10,000 which is paid:

(1) On the basis of a determination made after it became known to the former employer that
the individual was being considered for or had accepted a Government position; and

(1) Other than pursuant to the former employer's established compensation, partnership, or
benefits program. A compensation, partnership, or benefits program will be deemed an
established program if it is contained in bylaws, a contract or other written form, or if there
is a history of similar payments made to others not entering into Federal service.

Example 1: The vice president of a small corporation is nominated to be an ambassador. In
recognition of his service to the corporation, the board of directors votes to pay him 850,000
upon his confirmation in addition to the regular severance payment provided for by the
corporate bylaws. The regular severance payment is not an extraordinary payment. The
gratuitous payment of 850,000 is an extraordinary payment, since the corporation had not made
similar payments to other departing officers.

(2) Former employer includes any person which the employee served as an officer, director,
trustee, general partner, agent, attorney, consultant, contractor or employee.

(c) Waiver of disqualification. The disqualification requirement of this section may be waived
based on a finding that the amount of the payment was not so substantial as to cause a reasonable
person to question the employee's ability to act impartially in a matter in which the former
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employer is or represents a party. The waiver shall be in writing and may be given only by the
head of the agency or, where the recipient of the payment is the head of the agency, by the
President or his designee. Waiver authority may be delegated by agency heads to any person who
has been delegated authority to issue individual waivers under 18 U.S.C. 208(b) for the
employee who is the recipient of the extraordinary payment.

47 Misuse of Position

Misusing official authority, taking improper advantage of our posttion, the ¥FBI name or the
trust placed in us as Federal employees for the personal benefit of curselves or others are
contrary to the notion of public service and must be avoided. Simply put, the Standards of
Conduct for the BExecutive Branch require FBI emplovees to make proper use of Government
authonity, time, and property and safeguard wtormation and rescurces to which they have
access because of their Federal position.

4.7.1. Office of Government Ethics Regulations Related to Misuse of Position and
Nonpublic Information

4.7.1.1. S C.F.R. §2635.101 Basic obligation of public service
See 6.6.2.6. 5 CFR. §2635.101 Basic Obligation of Public Service.
4.7.1.2. 5 C.F.R. §2635.701 Overview

This subpart contains provisions relating to the proper use of official time and
authority, and of information and resources to which an employee has access
because of his Federal employment. This subpart sets forth standards relating to:

(a) Use of public office for private gain {Se¢e S C F R 82635 7021

(b) Use of nonpublic information {See 5 C.FR. §2635 7031

o ot

(c) Use of Government property {5ee 5 C F R, §2635.704]; and
(d) Use of official time. {S¢e 3 CF R 26357051
4.7.1.3. S C.F.R. §2635.702 Use of Public Office for Private Gain

An employee shall not use his public office for his own private gain, for the endorsement of
any product, service or enterprise, or for the private gain of friends, relatives, or persons with
whom the employee is affiliated in a nongovernmental capacity, including nonprofit
organizations of which the employee is an officer or member, and persons with whom the
employee has or seeks employment or business relations. The specific prohibitions set forth
in paragraphs (a) through (d) of this section apply this general standard, but are not intended
to be exclusive or to limit the application of this section.

(a) Inducement or Coercion of Benefits. An employee shall not use or permit the use of his
Government position or title or any authority associated with his public office in a manner

that is intended to coerce or induce another person, including a subordinate, to provide any
benefit, financial or otherwise, to himself or to friends, relatives, or persons with whom the
employee is affiliated in a nongovernmental capacity.

Example 1: Offering to pursue a relative's consumer complaint over a household appliance, an
employee of the Securities and FExchange Commission called the general counsel of the
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manufacturer and, in the course of discussing the problem, stated that he worked at the SEC and
was responsible for reviewing the company's filings. The employee violated the prohibition
against use of public office for private gain by invoking his official authority in an attempt to
influence action to benefit his relative.

Example 2: An employee of the Department of Commerce was asked by a friend to determine
why his firm's export license had not yet been granted by another office within the Department of
Commerce. At a department-level staff meeting, the employee raised as a matter for official
inquiry the delay in approval of the particular license and asked that the particular license be
expedited. The official used her public office in an attempt to benefit her friend and, in acting as
her friend's agent for the purpose of pursuing the export license with the Department of
Commerce, may also have violated 18 U.S.C. §205.
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(b) Appearance of Governmental Sanction. Except as otherwise provided in this part, an
employee shall not use or permit the use of his Government position or title or any authority
associated with his public office in a manner that could reasonably be construed to imply that
his agency or the Government sanctions or endorses his personal activities or those of
another. When teaching, speaking, or writing in a personal capacity, he may refer to his
official title or position only as permitted by §2635.807(b). He may sign a letter of
recommendation using his official title only in response to a request for an employment
recommendation or character reference based upon personal knowledge of the ability or
character of an individual with whom he has dealt in the course of Federal employment or
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whom he is recommending for Federal employment. The use of official government
stationary (e.g., FBI letterhead) is highly discouraged and may not be used without approval
from OIC.

Example 1: An employee of the Department of the Treasury is asked to provide a letter of
recommendation for a former subordinate on his staff may provide the recommendation using
official stationery and may sign the letter using his official title. If, however, the request is for the
recommendation of a personal friend with whom he has not dealt in the Government, the
employee should not use official stationery or sign the letter of recommendation using his official
title, unless the recommendation is for Federal employment. In writing the letter of
recommendation for his personal friend, it may be appropriate for the employee to refer to his
official position in the body of the letter.

Wrongfully Influencing Private Entities” Employment Decisions by Legislative and
Executive Branch Officers and Employess

The Stop Trading on Congressional Knowledge Act (STOCUK Act) also amends federal criminal
code 18 U.S.C. §227 1o subject a2 “covered government person” {(including executive branch
employees) to a fine or imprisonment of 15 years or both who, with the wtent to influence on the
basis of partisan political affiliation, an employment decision or employment practice of any
private entity: {1} takes or withholds or offers or threateos to take or withhold an official act, or
2y influences or offers or threatens to influence the official act of anocther,

FBI Policy on Recommendations/Recommendation Letters,

~ Consistent with ihe abcwej FBI policy requires any written employment recommendation

v character reference 1o

{1} Mot disclose wnformation concerning or from any FBI investigation, tngquiry,
operation or file;

{2} Not reveal any classified or law enforceoment sensitive intformation;

{3}y Not disclose any wnformation protected from disclosure by any law m;egu} ation, including
the Privacy Act; and{4) Include a disclaimer that all woformation provided 18 based on the
personal knm‘viadgﬁ ot t:u: employee making the reference and should not 'w: cs:mstrued as the
official views of the FBL (See Ethics Guide Retorence Library for Model Letter of
Recommendation

Exenaple {0 A former FRI summer intern is gifﬁ?f)e‘ vt fake o State bay exannination and
Fequests o chavacter reference from her former PRI supervisor. i"u superviser may provide the

5

reference and wse Wis official fitle in the signature Biock, as fong as the letier comiains an

e

LR O iate disclaimer,

: ih whom he way very close in L”e}‘f;,’@g@,
e’l e 15 Close 9;3:‘ 30 with ' 'ise‘ Fraternity brother now has o

28 vear mlz ?;{i p,@f‘i»’i}hwu)* emploviment witf Friity brother asks the

employee fo wrile a recommendation for ihe ol cihe MR employes does not

L fe
have personal fnowledge of the chavacier of the chuld of his jormer feuwe;m; Srother, it wounld
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ahout }ffw s;ﬁiu ees w*;gijiyﬁ;sg'”;w‘ gamployment with fheiy agency.

FBI Policy Regarding Recommendations or Opinions Reguested by Fersons
Running for Political Offiee

Fofisical Appointees: FBY emplovees shall not provide recommendation etters that refer
to their fitles or offictal positions, nor use FRI Eeﬁe;‘head where the subject of the

ecommendation 18 ranotng for political office or seeking app@mmcm t0 & position by a
p{)imcai entity {e. g, USA, state or federal | uwv\h;p }. It a personal letter is drafted using
personal, nonofficial stationary and signed stmply with the author’ s name, an emploves
may, in the body of the letier, state how the employee became acquainted with the
candidate’s abilities but must not give his/ber FBI association any greater prominence
than necessary to lay the fou :E*d\mmim a character opinion

FBY Policy Regarding Recommendations or Opinions of a Fevrmer or Current
Employes's Official Status or Performance

{a} Consistent with the above, FBI policy prohibiis FBI emplovees from providing oral
or written testimonials, opmaom o terters of recommendation to non-FBI personnel
regarding the official staius or perjormance of current or former Bureau employees
uniess agthorized to do so by pmg‘e; .uthm‘uy:

~“Official %*mus or performance” includes such information as current or former
Em\ ions or titles held 1o the Bureay, salaries, duty staticns, evaluations, and reasous for
paration. All inguiries regarding official status or performance should be referred 1o

FBI Employment Vertfication

FBIHG, 935 Pennsylivania Avenue, NW,
Aty HRD Call Center

Washingten, D.C. 205358

(b) Endorsements. An employee shall not use or permit the use of his Government position or
title or any authority associated with his public office to endorse any product, service or
enterprise except:
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(1) In furtherance of statutory authority to promote products, services or enterprises;
or

(2) As a result of documentation of compliance with agency requirements or
standards or as the result of recognition for achievement given under an agency
program of recognition for accomplishment in support of the agency's mission.

Example 1: A Commissioner of the Consumer Product Safety Commission may not appear in a
television commercial in which she endorses an electrical appliance produced by her former
employer, stating that it has been found by the CPSC to be safe for residential use.

Example 2: A Foreign Commercial Service officer from the Department of Commerce is asked
by a United States telecommunications company to meet with representatives of the Government
of Spain, which is in the process of procuring telecommunications services and equipment. The
company is bidding against five European companies and the statutory mission of the
Department of Commerce includes assisting the export activities of U.S. companies. As part of
his official duties, the Foreign Commercial Service officer may meet with Spanish officials and
explain the advantages of procurement from the United States company.

Example 3: The Administrator of the Environmental Protection Agency may sign a letter to an
oil company indicating that its refining operations are in compliance with Federal air quality
standards even though he knows that the company has routinely displayed letters of this type in
television commercials portraying it as a Ufrustee of the environment for future generations."”

-

Children Unis may send o letter
AT ;zﬁ :;!qu’w 'ﬁ: Fction about

Such a reference or e ‘(:emmeess};svu:z W

SEF eisi wsement under 3 ("f .f\’ﬂ §2635.702 amd may alse vielate 18§ \i

&
PR
&

sroval of the production compary’s applicati
asiityte qn Enpre

& 243 and 2

Example 4: An Assistant Attorney General may not use his official title or refer to his
Government position in a book jacket endorsement of a novel about organized crime written by
an author whose work he admires. Nor may he do so in a book review published in a newspaper.

FBI Policy Regarding Other "Endorsement” Considerations:

Refervals, Quiside Speakers and Vendeors
~ Consistent with the above, FBI employees who arrange Tor internal training to be given by a
non-Governmental entity {e. g a financial planner) must

S
{13 Not give or ag‘peax to give preferential treatment toward a particular vendor,
COMPAIY OF person
{2} Not permit the sale or ex g:h nge of any product of service during the training
session {See GSA regulations at 41 CF R §102-74.410 )

{3} Take reasonable steps to prevent unauthorized use of FBI indicia by the vendor;

k¥
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{4 Conduet indices checks unless their “bona fides”™ are well known and previousty
established; and

{53 Follow standard competitive acquisition policies and procedures where
appropriate. For more information on procurement policies and procedures and betore
an FBlemplovee engages any sutity to perform services on behalf of the FBI, even
when there 18 no charge to the F BE the employee should contact the Otfice of General
ijfﬁunsei, Procurement Law Unit)

e
fering fo
s Cawl

# ABC Co. A /ff?i w(*;:s Sroker comacts an FEISAC of

hE T HIGHOZeRE

) SN G CIGSY OR
‘ 7

;
o MR office emplovees. As long as the focus of the class is on

’;3‘ .-r..

#f
8 g fmwi Simancia i issues rather them the ¢ PrOmOnon or @(!ie of ARC
8e7 !(:85‘ it would not be g viclatiom of the Standards jor the SAC o aecepy the

it ¢ nma GRY ¢ fm(wg FORCES 0*” prefere ‘3/?35{-::5

; o they
sfraiive ¢ @pa f@ i 8‘,»/’6;‘;’?.&’, ii?siﬁrﬁ:ﬁ;‘;g “*u’t uf:w 5 55”;"¢:§§3;;’£§5g' four .i'f;e:';s‘ 28,
dling registration and chec iim schednling meeting roomy and esiablishing o vendor display
creq that will feature lechnology vendor's newest products related (o the weezi ABC Corp notes
that they will perform these services of wo cost fo the PRI selling "sponsorships” @ .sd me*wé:w
Vsd 3

Sfor vendor display renials to cover thely expensex. Before agreeing o engage 480

3

Lo
order o avoid the appearance of preferensivl ireatinent and endorsement of ARC {ﬁl’mp or their
affifioted vendors by ¢ i‘ FRE the POC for the division showld condact the { OGO Procuresient

wns § Foas 3 y LT o TR I ST ET AV IeT T F 1 S . N LY ) Fy o
Low Unidt fo consider the necessity of adveriising and compefing ihis "oppornaity " with other
; PR P e ‘ ¥ J D .
iterested conference planming organizafions.

- Except as noted below, FBI emplovees mav not use their official title or any authority
assoctated with thetr Government position to make or appear 10 make referrals

- When undertaking statutory and mission related functions that require professional referrals

51 -
{e.g, rﬁmn‘aig for heahh purposes from the FBI's (ffice for Victims Assistance)}, emaployess
should ensure that any referral:

a. Is based upon referral lists that are approved by the head of the responsibie
office;

b. Inchides a disclaimer informing the emplovee or member of the public of the
fact that the FBI does not endorse any particular person or entity; and

¢ s based on criteria estabiished by the office wvolved, not the individual

’ H i D s I T P ey eses £ R N i IY
Fxompie 10 An FBI emplovee assisionce progrom (EAP) coordingior is coniacied by o F8
. iy . g codrs  Thie B4 T 4 3 o
s‘;?:","{.:i?fi.fl's;?a: 3!’3@ is suffering froan depressiom, The EAF coovdinator fought this disorder himself
. i g i

v c it v ineerd nvvediorrier The FRE .
ard fiod good resuliswinh o local pyychionisd. The MR o calls his former docior and

,,.
-~

o
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W
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ar ftas employee, Tias veferval is improper beconie 31 foadls to meet any
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(d) Performance of Official Duties Affecting a Private Interest. To ensure that the
performance of his official duties does not give rise to an appearance of use of public office
for private gain or of giving preferential treatment, an employee whose duties would affect
the financial interests of a friend, relative or person with whom he is affiliated in a
nongovernmental capacity shall comply with any applicable requirements of §2635.502.

(e) Use of Terms of Address and Ranks. Nothing in this section prohibits an employee who is
ordinarily addressed using a general term of address, such as [IThe Honorable", or a rank,
such as a military or ambassadorial rank, from using that term of address or rank in
connection with a personal activity.

See secfion 4.9 of this Guide for FEI policy regarding reference fo officiol position while
feaching, speaking wn’ writing in g J,a:se.nmmfs} capacity.
Endovsements Associated with Federal Grants
Emplovees are generally profubited from endorsing grant applications submitted by private-
sector applicants, gven if submitted by nonprofit organe ations {See S CHER 26357021
On the other hand, S CFR 2635.702 does not prohibit employees from endorsing applications

submitted by state or Em:a; faw enforcement organizations, as the premise of their apphications is
not o seek “private

et

ﬁ"‘

gain” An employee mav be faced, however, with apphications from
competing organizations in the same area of responsibility {AOR) or applicants in different
AORs applyiog for the same funited grant funds, which could lead to dueling endorsernents from
ditferent cmpioyec&

o

FBI emplovees asked to provide such endorsements:

{13 Should limit commaents strictly 1o the substantive merits of the undertying proposal
without commenting 1o any way on the caliber, quality, or worth of the applicant program
OF Organization,

{2) May note how the proposal aligns with FBI initiatives and priorities.
{3} Should discuss the merits of the proposal with the pertinent operational division or the
Office of Law Enforcement Coordination (OLEC

FBI Policy Regavding Personal Capacity Testimony and Letters by FBI Employees

Note: This section does not apply to official capaaity testimony, which nchades testmony
regarding any material contained in FBI files, related to FBI files, acquired by the emplovee as a
part of the performance of his or ber official duttes or because of the emplovee’s official status.
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This type of testimony requites prior FRI review and approval and coordivation with the
responsible Department of Justice attorney, regardiess of whether 1115 compelied or volunteered
{See 28 CFR 1621, Subpart B—Production or Disclosure in Federal and State Procesdings,
The United States Attorrey’s Maraa! (USAM), Chapter 1-6.000, Departroent of Justice
Personnel as Wiinesses, and United States ex rel. Touhy v, Ragen, 340 U8 462 (19511}
Disclosure of FBI employment alons by a testifving employee does not constitute official
capacity testimony.

FBI emplovees testifving in their personal capacity tn federal or state courts on eriminal or
civil/administrative matters must avord misusing their official positions to the benefit or
detriment of any party. Personal capacity testimony is testimony that solely relays information
that is not related to an emplovee’ s official duties and includes written or oral character
testimony provided in suppornt of a party. FBI employees who are compelled to provide personal
capacity testimony pursuant 1o a judicial demand or who volunteer to provide testimony must
comply with apphicable laws, 1n addition to this policy.

it the nature and circumsiances of the proceedings are unclear, or if the employes 1s unsure
whether the testimony 18 related to bis or her official duties, the emplovee must seek guidance
from his or her divect superior, CDO, or (for divisions/FOs without a CDC) OGO prior (o
iestitying,

The emiplovee must also comply with applicable security policies such as PO PD 060010
Personnel Security Self-Heporting Reguiremenis.

{a} Providing Testimony/Letters in Criminal Matters. An employes must inform lus or her
direct superior regarding the obligation or desire to provide testimony. The enaployes must
disclose, to the best of his or her knowledge, the nature and circumstances of the proceeding, the
substance of the testimony, whether it was compelled or not, whether it potentially involves
disclosure of classified information, and whether FBI employment factors into the testimony.
After the employes' s superior reviews this information, and prior to the emplovee testitying, the
employes must coordinate testifving with the CBC or, if at Headquarters, O3GT, Any issues with
the expected testimony by the CDC or OGC must be resolved before the eraployee testifies.

Exomple: An FEI employee desives fo testifv or write o letier of support in her personal copacity
Jor a friewd convicted w state cowrt of driving wiile wnder the 1nfluence of dleodwd, Frior FBI
review and approval is reguired.

The reviewing CDC or OGC attorney has discretion to require the eraploves to notify the
prosecuting authority in a criminal case of the proposed appearance, regardiess of whether the
United States 1s a party {0 the matier.

{b} Providing Testimony/Letters in Civil or Administrative Matters. Prior to testifying, the
emploves must consider the nature and circumsiances of the proceeding and ensure that it does
not wnveive g eriminal matter or disclosure of potentially classified information or information
related to the employee's official duties. It the nature and circumstances of the proceedings are
unclear, the emplovee is unsure whether the testimony is related to his or her official duties, or
the testimony potentially involves disclosure of classified information, the employes must seek
guidance from his or her direct superior, the appropriate CDC, or G prior to testifying,
{therwise, no prior FBIreview or approval ts required,
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Lxennple: An VBT employee is subpoenaed o testify in g personal capacity in a neighbor's child-
cusfody dispute in state court. Becanse the testimony has nothing fo do with the FEI and the
proceedings are sl crimingd, no prior legal or ethics review or approval is requived. The
emplovee must, however, notify Bis or her CSO and envure that security policies and procedures
are followed.

4.7.1.4. 5 C.F.R. §2635.703 Use of Nonpublic Information

(a) Prohibition. An employee shall not engage in a financial transaction using nonpublic
information, nor allow the improper use of nonpublic information to further his own private
interest or that of another, whether through advice or recommendation, or by knowing
unauthorized disclosure.

(b) Definition of Nonpublic Information. For purposes of this section, nonpublic information
is information that the employee gains by reason of Federal employment and that he knows
or reasonably should know has not been made available to the general public. It includes
information that he knows or reasonably should know:

(1) Is routinely exempt from disclosure under 5 U.S.C. §552 or otherwise protected
from disclosure by statute, Executive order or regulation;

(2) Is designated as confidential by an agency; or

(3) Has not actually been disseminated to the general public and is not authorized to
be made available to the public on request.

Example 1: A Navy employee learns in the course of her duties that a small corporation will be
awarded a Navy contract for electrical test equipment. She may not take any action to purchase
stock in the corporation or its suppliers and she may not advise friends or relatives to do so until
after public announcement of the award. Such actions could violate Federal securities statutes as
well as this section.
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Example 2: A General Services Administration employee involved in evaluating proposals for a
construction contract cannot disclose the terms of a competing proposal to a friend employed by
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a company bidding on the work. Prior to award of the contract, bid or proposal information is
nonpublic information specifically protected by 41 U.S.C. §423.

Example 3: An employee is a member of a source selection team assigned to review the
proposals submitted by several companies in response to an Army solicitation for spare parts. As
a member of the evaluation team, the employee has access to proprietary information regarding
the production methods of Alpha Corporation, one of the competitors. He may not use that
information to assist Beta Company in drafting a proposal to compete for a Navy spare parts
contract. The Federal Acquisition Regulation in 48 C.F.R. parts 3, 14 and 15 restricts the
release of information related to procurements and other contractor information that must be
protected under 18 U.S.C. §1905 and 41 U.S.C. §423.

Example 4: An employee of the Nuclear Regulatory Commission inadvertently includes a
document that is exempt from disclosure with a group of documents released in response to a
Freedom of Information Act request. Regardless of whether the document is used improperly, the
employee’s disclosure does not violate this section because it was not a knowing unauthorized
disclosure made for the purpose of furthering a private interest.

Example 5: An employee of the Army Corps of Engineers is actively involved in the activities of
an organization whose goals relate to protection of the environment. The employee may not,
other than as permitted by agency procedures, give the organization or newspaper reporter
nonpublic information about long-range plans to build a particular dam.

4.7.1.5. The STOUK Act, Puh. L. 112-188 - Prohibitions
{a} Insider Trading

The STOCK Act prohibits FBI eroployess from using nonpublic information denved from their
positions or gained from the performance of official responsibilities for private gain,
Addutionally, the Act declares that executive branch employess are not exempt from the insider
frading prohibitions arising under the Securities Exchange Act of 1934

4.7.2. S U.S.C. §3110 Employment of Relatives; Restrictions
(a) For the purpose of this section--
(1) “agency” means--
(A) an Executive agency;
(B) an office, agency, or other establishment in the legislative branch;
(C) an office, agency, or other establishment in the judicial branch; and
(D) the government of the District of Columbia,

(2) “public official” means an officer (including the President and a Member of Congress), a
member of the uniformed service, an employee and any other individual, in whom is vested
the authority by law, rule, or regulation, or to whom the authority has been delegated, to
appoint, employ, promote, or advance individuals, or to recommend individuals for
appointment, employment, promotion, or advancement, in connection with employment in an
agency; and

(3) “relative” means, with respect to a public official, an individual who is related to the
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public official as father, mother, son, daughter, brother, sister, uncle, aunt, first cousin,
nephew, niece, husband, wife, father-in-law, mother-in-law, son-in-law, daughter-in-law,
brother-in-law, sister-in-law, stepfather, stepmother, stepson, stepdaughter, stepbrother,
stepsister, half brother, or half sister.

(b) A public official may not appoint, employ, promote, advance, or advocate for appointment,
employment, promotion, or advancement, in or to a civilian position in the agency in which he is
serving or over which he exercises jurisdiction or control any individual who is a relative of the
public official. An individual may not be appointed, employed, promoted, or advanced in or to a
civilian position in an agency if such appointment, employment, promotion, or advancement has
been advocated by a public official, serving in or exercising jurisdiction or control over the
agency, who is a relative of the individual.

(c) An individual appointed, employed, promoted, or advanced in violation of this section is not
entitled to pay, and money may not be paid from the Treasury as pay to an individual so
appointed, employed, promoted, or advanced.

(d) The Office of Personnel Management may prescribe regulations authorizing the temporary
employment, in the event of emergencies resulting from natural disasters or similar unforeseen
events or circumstances, of individuals whose employment would otherwise be prohibited by
this section.

(e) This section shall not be construed to prohibit the appointment of an individual who is a
preference eligible in any case in which the passing over of that individual on a certificate of
eligibles furnished under section 3317(a) of this title will result in the selection for appointment
of an individual who is not a preference eligible.

4.7.3. S C.F.R. §310.102 Exceptions to Legal Restrictions on the Employment of
Relatives

Subsection (d) of 5 U.S.C. 3110 authorizes the Office of Personnel Management to prescribe
regulations authorizing the temporary employment of relatives, in certain conditions,
notwithstanding the restrictions. This regulation sets forth exceptions to the restrictions. When
necessary to meet urgent needs resulting from an emergency posing an immediate threat to life
or property, or a national emergency as defined in § 230.402(a)(1) of this title, a public official
may employ relatives to meet those needs without regard to the restrictions on the employment
of relatives in 5 U.S.C. 3110. Such appointments are temporary and may not exceed 30 days, but
the agency may extend such an appointment for one additional 30-day period if the emergency
need still exists at the time of the extension.

4.7.4. Office of Government Ethics Regulations Related to Government Property
4.7.4.1. S C.F.R. §2635.704 Use of Government Property

(a) Standard. An employee has a duty to protect and conserve Government property and shall not
use such property, or allow its use, for other than authorized purposes.

(b) Definitions. For purposes of this section:

(1) Government Property includes any form of real or personal property in which the
Government has an ownership, leasehold, or other property interest as well as any right or
other intangible interest that is purchased with Government funds, including the services of
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contractor personnel. The term includes office supplies, telephone and other
telecommunications equipment and services, the Government mails, automated data
processing capabilities {Information Technology/Information Systems], printing and
reproduction facilities, Government records, and Government vehicles.

(2) Authorized Purposes are those purposes for which Government property is made
available to members of the public or those purposes authorized in accordance with law or
regulation.

Example 1: Under regulations of the General Services Administration at 41 C.F.R. §101-35.201,
an employee may make a personal long distance call charged to her personal calling card.

Example 2: An employee of the Commodity Futures Trading Commission whose office computer
gives him access to a commercial service providing information for investors may not use that
service for personal investment research.

Example 3: In accordance with Office of Personnel Management regulations at part 251 of this
title, an attorney employed by the Department of Justice may be permitted to use her office word
processor and agency photocopy equipment to prepare a paper to be presented at a conference
sponsored by a professional association of which she is a member.

4.7.5. DOJ Restrictions and Requirements Related to Government Property

4.7.5.1. 5 C.F.R. §3801.164 Purchase or Use of Certain Forfeited and Other
Property

(a) In the absence of prior approval by the agency designee, no employee shall purchase,
directly or indirectly, from the Department of Justice or its agents property forfeited to
the United States and no employee shall use property forfeited to the United States which
has been purchased, directly or indirectly, from the Department of Justice or its agents by
his spouse or minor child. Approval may be granted only on the basis of a written
determination by the agency designee that in the mind of a reasonable person with
knowledge of the circumstances, purchase or use by the employee of the asset will not
raise a question as to whether the employee has used his official position or nonpublic
information to obtain or assist in an advantageous purchase or ¢reate an appearance of
loss of impartiality in the performance of the employee's duties. A copy of the written
determination shall be filed with the Deputy Attorney General.

{b) No employee of the United States Marshals Service, Federal Bureau of Investigation,
or Drug Enforcement Administration shall purchase, directly or indirectly, from his
component, the General Services Administration, or the agent of either, property formerly
used by that component and no such employee shall use property formerly used by his
coraponent which has been purchased, directly or indirectly, by his spouse or minor child
from his component, the General Services Administration, or to the agent of either.
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4.7.5.2. 5 C.F.R. §3801.105 Personal Use of Government Property

Employees are prohibited by part 2635 of this title from using Government property for
other than authorized purposes. The Department rule authorizing limited personal use of
Department of Justice office and library equipment and facilities by its employees is at 28
CFR 454

4.7.5.3. 28 C.F.R. §45.4 Personal Use of Government Property
{This regulation s reproduced in subsection 3.3, of this Guide)

(a) Employees may use Government property only for official business or as authorized
by the Government. See 5 CF.R. 2635.101(b)9), 2635.704(a). The following uses of
Government office and library equipment and facilities are hereby authorized:

(1) Personal uses that involve only negligible expense (such as electricity, ink, small
amounts of paper, and ordinary wear and tear); and

(2) Limited personal telephone/fax calls to focations within the office's commuting
area, or that are charged to non-Government accounts.

{(b) The foregoing authorization does not override any statutes, rules, or regulations
governing the use of specitic types of Government property (e.g. internal Departmental
policies governing the use of electronic mail; and 41 C F.R. (FPMR) 101-35.201,
governing the authorized use of long-distance telephone services), and may be revoked or
limited at any time by any supervisor or component for any business reason.

(¢) In using Government property, employees should be mindful of their responsibility to
protect and conserve such property and to use official time in an honest effort to perform
official duties. See 5 C.F.R. §§2635.101(b)(9), 2635.704(a), 2635.705(a).

FBI Policy Regarding Use of FBI Time and Property: Pe Minimis Use

-Personal use of Government M* e and/or property may only be authorized if the resulting
use is de minimis, “De mintmis” 1o this context means that the use must

{11 Involve a negligible expense to the FRL
{23 Mot adversely aftect the performmance of official duties; and

{3y Be of munimal duration and frequency.

~Even if “de minimis” in nature, FBI property and/or time may not be used for persona
profit-maliog or commercial activities or for purposes that are prohibited or reflect
advs ,rsei} on the FBL such as:

1Y Accessing pornography,

{"2‘} Promotion of supremacist or racisis causes

(3} Activities of questionable legality;

3}
{4} Sale of products, including personal items, or services 1 the Federal workplace
{except on authorized bulletin boards;
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{5) Gambhing, and/or

&

{63 Sending or t’brwaréing chain e-mails.

Iy ¥ F- A Ly Py Foadome T fovre v fasmss o o H - & o
Foxample {1 An FBI employee completes her fox return and makes o 15 page © @p} H)F‘ he vefirn
37 fhe ) ¥ 2 OO OF (., oo v within the O ;’) mwivimis T ge Faid ) 7\.( > F & )" oy

(Y EAC OFFICE COFNER. ?rL se 1s within the “de mindmis " use rule. Note that an ¢ OVEe S

SO 0 o so.

Fxample 2: Anem u’my o¢ W Sends an advertisement for the sale of his personal vehicle car via

Goverament e-mail 1o the emplovees i ! v X IVENEON 38 191 ‘olation of the e even if :f:s o oie-
fime evend, He may, however, genera 5} be quithorized 10 post the a%‘diﬁ’aﬁ#’ﬁ\s»’:"*?«’ré’ on an MBI
bulletin board if cuthorized 1o do so by the head of the office where the bwliefin board is posted.

4.7.5.4. DOJ Order 2421.1E Use of Government Telecommunications Systems

{See Exhics Guide Reference Library for the full text of DO Order 2421 1E. Portions of the
Order that relate to the Standards of Conduct are reproduced bel ow}

(d} Policy. The FTS and other Government provided LD telephone services are to be
used only to conduct official business or for calls which are authorized as necessary in
the interest of the Government (see paragraph 9b). These networks are to be used for the
placement of calls, instead of the commercial toll network, to the maximum extent
practicable. Supervisors are responsible for the management of telephone usage within
their jurisdiction.

{e} Authorized Use of the GTS.

(1) The use of the GTS (including calls over commercial systems which will be billed
to the Government) shall be limited to the conduct of official business, or those
authorized calls identified in appendix 1, only. Unauthorized calls should not be
placed over the GTS, even if the employee's intention 1s to reimburse the Government
for the cost of the call.

(2) The use of GTS may properly be authorized as being necessary and in the interest
of the DOJ if such use satisfies the following criteria:

{a) It does not adversely affect the performance of official duties by the employee or the
cmplovee's organization.

(b} I 1s of reasonable duration and frequency.
{c) It recasonably could not have been made at another time.

(d) It 1s provided for in a collective bargaining agreement that is consistent with this
order, or executed before the etfective date of this order but continuing only until the
term of the agreement cxpires.
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(3) Examples of the circumstances in which use of the GTS properly may be
approved, as being necessary in the interest of the Government, are shown in
appendix 1.

(4) Personal calls that must be made during working hours may be made over the
commercial LD network, if the calls are not charged to the Government; i.e., the call
is:

(a) Charged to the emplovee's home telephone number or other nongovernment number
{thurd number call}.

{b) Made to an 800 toll free number.
{c} Charged to the called party, if a nongovernment number {collect call}.

{d) Charged to a personal telephone credit card.

(f) Abuse by Employees. Departmental employees should be particularly sensitive to the
use of the Government's telephone facilities under the conditions (examples) outlined in
appendix 1. If possible, such calls should be made during lunch, break, or other off-duty
periods. Abuse of the Government's facilities, including abuse of the privileges in
appendix 1, may result in disciplinary action in accordance with applicable departmental
guidelines. The key to solving many of the problems of GTS abuse is improved
management controls and a rational policy on employee use of the GTS,

(g} Prohibitions. Use of the services, equipment, or facilities, for other than official
business, except for emergency calls and those calls which the Department determines
are necessary in the interest of the Government, may result in criminal, civil, or
administrative action, including suspension or dismissal. Such unauthorized uses are
shown in appendix 2.

/s/ HARRY H. FLICKINGER
Assistant Attorney General
for Administration

(m) Appendix 1. Examples of Authorized Use of Federal Telecommunications System.

(1) An employee is injured on the job. Calls to notify his/her family and/or doctor are
appropriate.

(2} An employee traveling on Government business is delayed due to official business
or transportation delay and must reschedule a return time. A call to notify his/her
family of the change in schedule is appropriate.
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(3) An employee traveling overnight on Government business may make a brief call
daily to his or her residence.

(4) An employee is required to work overtime without advance notice. A telephone
call to advise the employee's family of the change in schedule or to make alternate
transportation or child care arrangements is appropriate.

(5) An employee may make a briet daily call to locations within the local commuting
area (the area from which the employee regularly commutes) to speak to spouse,
minor children (or those responsible for them, e.g., school or day-care center} to see
how they are.

(6) An employee may make a brief call to locations within the local commmuting area
that can only be reached during working hours, such as: his or her residence, local
government agency, or physician.

{7y An employee may malke a brief call to locations within the local commuting area
to arrange for emergency repairs to his or her residence or automobile.

{m) Appendix 2. Prohibitions.
The practices set forth in the following paragraphs are prohibited. A willful violation

may result in criminal, civil, or administrative action, including suspension or
dismissal.

(1) Use of the following services, equipment, or facilities for other than official
business -- except emergency calls -- and calls which the departmental component
determines are necessary in the interest of the Government, as provided in appendix
I

{a) Federal Telecommunications System (FTS)
{b} Government-provided long distance telephone service, other than FTS.

{c} A commercial network where the Government 1s billed for the call.

(2) Use of any Government-provided telephone service, equipment or facility under
circumstances that interfere with the expeditious and orderly conduct of Government
business.

(3) Making an unofticial telephone call with the intent of reimbursing the Department
later.

(4) Listening-in or recording of telephone conversations except as authorized by
Subpart 201-6.2 of CF R. and/or FIRMR.
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(5) Use of telephone call detail data in other than an authorized fashion. See 52 FR
12990, April 20, 1987.
4.7.5.5. Credentials and Badges

a. FBI employees are 1ssued FBI Badges and/or Credentials to identity themselves as FBI
employees for official J\srpm es. (See Securnity Policy Guide at <
bt home (Siner b forms A {028 Policv? e 20and 5 (G dance Se 20 ibrary spm pdf > )

b FBI employees shall not use thewr credentials for purely personal reasons Not only is the use
of official indicia limited to official uses but personal or other ndiscrest use ¢ f our credentials
or badge may result tn vour being wdentified and targeted by foreign intelligence services.
froproper use includes:

1. Displaying credentials to traffic enforcement officers to avoid a traffic citation,

S

C Wrongfully inducing others to provide personal benefits. See afso 3 CF R §§ 2635 701~

b3
GS

Y

~3

4.7.5.6. Use of Government Vehicles

See the Goverament Vebicle Use Poficy Guide (791 PG

4.7.5.7. Contractor Use of FBE Property for Pevsonal Activities,

As a general rule, contractors may not use Government property or time chargeable to the
Government other than to execute the terms of their contract. Thus, contractors are not
authorized to use Government Property or time for any personal use, subject to the following:

Contract personnel may use Government eguipnment for personal activities in accordance
with the himitation set out a'imve for Government emplovees if approved 0 advance by the

cognizant Contracting Officer’ s Techuical Representative or Contracting Officer and only it
the use:

{1}y Oceurs during time not charged 1o the Government;

{23 Is not prohibited by the contract employee’s contract with the FBVGoverament; and,

oy

(3} Does not result in any addittonal charge to the Government {e g, long distance/toll
charges for any use of the Government phone or facsimile n*achme is prohibited),

4.7.6. Office of Government Ethics Regulations Related to Government Time
4.7.6.1. S C.F.R. §2635.705 Use of Official Time

(a) Use of an Employee's Own Time. Unless authorized in accordance with law or
regulations to use such time for other purposes, an employee shall use official time in an
honest effort to perform official duties. An employee not under a leave system, including a
Presidential appointee exempted under 5 U.S.C. §6301(2), has an obligation to expend an
honest effort and a reasonable proportion of his time in the performance of official duties.

Example 1: An employee of the Social Security Administration may use official time to engage in
certain representational activities on behalf of the employee union of which she is a member.
Under 5 U.S.C. §7131, this is a proper use of her official time even though it does not involve
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performance of her assigned duties as a disability claims examiner. This statutory authority is
limited to union activities and does not apply to FBI employees or employee organizations.

Example 2: A pharmacist employed by the Department of Veterans Affairs has been granted
excused absence to participate as a speaker in a conference on drug abuse sponsored by the
professional association to which he belongs. Although excused absence granted by an agency in
accordance with guidance in chapter 630 of the Federal Personnel Manual allows an employee
to be absent from his official duties without charge to his annual leave account, such absence is
not on official time.

(b) Use of a Subordinate's Time. An employee shall not encourage, direct, coerce, or
request a subordinate to use official time to perform activities other than those required in
the performance of official duties or authorized in accordance with law or regulation.

Example 1: An employee of the Department of Housing and Urban Development may not ask his
secretary to type his personal correspondence during duty hours. Further, directing or coercing
a subordinate to perform such activities during non-duty hours constitutes an improper use of
public office for private gain in violation of $§2635.702(a). Where the arrangement is entirely
voluntary and appropriate compensation is paid, the secretary may type the correspondence at
home on her own time. Where the compensation is not adequate, however, the arrangement
would involve a gift to the superior in violation of the standards in subpart C of this part.

a focad compnmity college. She is very iﬁ sy 15t frey _;: E;’ s’ ties ond «
; e

5. She asks a pavalegal 1o ook up some cases rx ‘g‘deu for he ; ‘
o perfors o personal obligation is ingppropriate ;;u' b m;’(ssf'es the ,Ss‘ai:;"i(:fai‘éi& {sig
m compuier for auiside employment purposes iy a f > ot considered o Vde mmininns T use under

DO reguiations.

4.7.7. Restrictions on the Employee Interaction
4.7.7.1. Appropriate Superior-Subordinate Inter-Personal Relationships
a. Emplovee relationships in the FBI should always be:
1. Professional and courteous,

2. Consistent with FBI Core Values, Motio and Code of Conduct; and

[0

- Conducted 1n a manner that recogni
into contact.

*\ of CVETY person with whom we come

b. Pum'zb who are given the authority to supervise others in the Governynent must not engage in
activities that may subtly or overtly coerce a subordinate to “pmvid*“ any personal benefii (1o
ihe:"m>§ a8 of any other person) that is otherwise not authorized 1 the course ¢ f“;,"}i%rs‘hm_ainﬁ
otticial duties. Generally \pmixm., emiployees and their \l‘i ervisors must not engage i any
relattonship, financial or otherwise {romantic, business, recreational) that.

1 Negatively impacts their ability to maintain a professional and appropriate superior-

subordinate relationship; o

2. OGtherwise adversely impacts the completion of the FBI mission.
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¢. A superior has the greater authority and, hence, the greater responsibility fo avoid creating
appearances of preferential treatment or other improper conduct, As g result of this greater
i'e%;'*@mmm"v and the nequality inherent in the superior-subordinate relationship, a st ;pszrior is

eld to a higher standard than a subordinate when froproprieties are addressed in the disciphnary
or adminisirative process.

4.7.7.2. Inappropriate Superior-Subordinate Inter-Personal Relationships
a. FBI personnel in a superior-subordinate relationship shall not.

L Sell products or services 1o any subordinate irrespective of where the sale takes place
{e.g., in or out of the Federal workplace), except for Hmtted one-time sales;

e

2. Hagage in "nepousm” where a porsonis supervised o supervises an employee with a
m;mhaﬁ relationship, established through blood or other legal basis {e g, adopted child and
fin-laws"),

3. Hagage in interpersonal actions that amount to a violation of law or internal regulations;
and/or

4. Advocate 1o any subordinate any cause, charity o non-Federal activity {including
engaging in i\sm arsing directly or thrmn}* & men }bfsr of their imrmds ste famnlyy; etther
while on or off a Federal faciitty on behalf ot any such person, charity or cause. See
chapter 8 of this Guide.

b, See the FBEs Personal Relationshios Policy (Folicy Directive G8020D3

4.8 Ewmployment and Activities Outside of FBI
4.8.1. Restyrictions on sutside employment and involvement in ouiside organizations
for FBY employees generally
{a} This section details Hmitations on the outside employment activities of FBI emiployess. it
also describes policy and requirements for participation in outside organizations, in either a
parsenal or official capacity.
{b} The section also covers "pro-bono” activities, civic and charitable work, and similar
andeavors
{c} Certain rules that govern outside activities of emplovees are also discussed in other sections
of this Guide, such as:
- Confliching fnancial interesis {See Section 4.5},
~ Conflicts while seeking cutside employment (See Section 6 and Section 4.5)
- Political activities {See Section 6)
- Teaching, Speaking, and Writing {See Section 4.9}
{d} As o general rule, the stronger the nexus %M\ reen an putside activity and an employee
duties, the government, ar the FB, the more i will be regulated under these rules.

4-115
UNCLASSIFIED



FBI Ethics and Integrity Program Policy Guide
UNCLASSIFIED

4.8.2. Office of Government Ethics Regulations Related to Outside Employment
and Activities - S C.F.R. §2635

4.8.2.1. 5 C.F.R. §2635.801 Overview

(a) This subpart contains provisions relating to outside employment, outside activities, and
personal financial obligations of employees that are in addition to the principles and standards
set forth in other subparts of this section. Several of these provisions apply to uncompensated
as well as to compensated outside activities.

(b) An employee who wishes to engage in outside employment or other outside activities must
comply with all relevant provisions of this subpart, including when applicable:

(1) The prohibition on outside employment or any other outside activity that conflicts with the
employee's official duties

(2) Any agency-specific requirement for prior approval of outside employment or activities
{The FBI requires approval for all outside employment by us emploveess. See Section 4.8.5 )

(3) The limitations on outside earned income by certain Presidential appointees and other
noncareer employees

(4) The limitations on paid and unpaid service as an expert witness
(5) The limitations on participation in professional organizations

(6) The limitations on paid and unpaid teaching, speaking, and writing {ouilined in Section 4.9
of this Guide)

(7) The limitations on fundraising activities

(c) Outside employment and other outside activities of an employee must also comply with
applicable provisions set forth in other subparts of this section and in supplemental agency
regulations. These include the principle that an employee must endeavor to avoid actions
creating an appearance of violating any of the ethical standards in this section and the
prohibition against use of official position for an employee’s private gain or for the private gain
of any person with whom he has employment or business relations or is otherwise affiliated in
a non-governmental capacity.

i Iy '

Example: An F8I professiona! staff emplovee of the Crimingl lustice Information Services (CHS)
Division requested approval to engage in cutside employment by operating o smoll gun sales
shop. Becouse (IS, through the Notional Crimingl Background Check Sygrem performs Brody
Act checks on praspective gun buyers f"vr' Federal firearm licensees {gun shop owners), operating
the gun shop while serving in (IS would likely create g conflict of interest and an appearance of
impropriety, Therefore, this request would not be approved.

(d) In addition to the provisions of this and other subparts of this section, an employee who
wishes to engage in outside employment or other outside activities must comply with
applicable statutes and regulations. Relevant provisions of law, many of which are listed in
subpart | of this section, may include:
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(1) 18 U.S.C. §201(b), which prohibits a public official from seeking, accepting, or agreeing to
receive or accept anything of value in return for being influenced in the performance of an
official act or for being induced to take or omit to take any action in violation of his official
duty.

(2) 18 U.S.C. §201(c), which prohibits a public official, otherwise than as provided by law for
the proper discharge of official duty, from seeking, accepting, or agreeing to receive or accept
anything of value for or because of any official act.

(3) 18 U.S.C. §203(a), which prohibits an employee from seeking, accepting, or agreeing to
receive or accept compensation for any representational services, rendered personally or by
another, in relation to any particular matter in which the United States is a party or has a direct
and substantial interest, before any department, agency, or other specified entity. This statute
contains several exceptions as well as standards for special Government employees that limit
the scope of the restriction.

(4) 18 U.S.C. §205, which prohibits an employee, whether or not for compensation, from
acting as agent or attorney for anyone in a claim against the United States or from acting as
agent or attorney for anyone, before any department, agency, or other specified entity, in any
particular matter in which the United States is a party or has a direct and substantial interest. It
also prohibits receipt of any gratuity, or any share of or interest in a claim against the United
States, in consideration for assisting in the prosecution of such claim. This statute contains
several exception, as well as standards for special Government employees that limit the scope
of the restrictions.

Fxample: 4 Specici Agent has o voommaie ihai is b
frvernal ,‘i‘n/ enwe Service (IRY). The agent had warked wi
fhe f”’}()?/‘?‘?’*:;}"{‘ fuas asked the agent fo faik fo her IR contac f
he agend 1s compensated for hey e‘,zi*;&.és:m.m'e:z s.'z,sc.i‘é COVEGOE W ,U creqie an
53’?55_’,13{‘):‘”{}1135".3a‘i;f'iéf a‘:ms;‘} of hetween the emplovee and the 118, Govermment, The IRS clam is ¢
“covered matter” wnder Secfion 205, The agent shonid inform the roommate that she canmnot

¥
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(5) 18 U.S.C. §209, which prohibits an employee, other than a special government employee,
from receiving any salary or any contribution to or supplementation of salary from any source
other than the United States as compensation for services as a government employee. The
statute contains several exceptions that limit its applicability.

{6} Federal Acquisition Reguiations, Section 3 601, generally prohibits awarding a contract
to a government employee ot {0 a business concern owned by a goverament employee wn order
to aveid the contlicts of interest that may arise, or appear o arse, from such actions,

4.8.2.2. S C.F.R. §2635.802 Conflicting outside employment and activities

(a) An employee may not engage in outside employment or any other outside activity that
conflicts with his official duties. An activity conflicts with an employee's official duties if:

(1) It is prohibited by statute or by an agency supplemental regulation, or
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(2) Under the standards set forth in §§2635.402 and 502, it would require the employee's
disqualification from matters so central or critical to the performance of his official duties that
the employee's ability to perform the duties of his position would be materially impaired.

(b) Employees are cautioned that even though an outside activity may not be prohibited under
this section, it may violate other principles or standards set forth in this section or require the
employee to disqualify himself from participation in certain particular matters under standards
concerning Conflicting Financial Interests (5 C.F.R. §§2635.401-403) or Impartiality in
Performing Official Duties (5 C.F.R. §§2635.501-503).

Example 1: An employee of the Environmental Protection Agency has just been promoted. His
principal duty in his new position is to write requlations relating to the disposal of hazardous
waste. The employee may not continue to serve as president of a nonprofit environmental
organization that routinely submits comments on such regulations. His service as an officer
would require his disqualification from duties critical to the performance of his official duties on
a basis so frequent as to materially impair his ability to perform the duties of his position.

Example 2: An employee of the Occupational Safety and Health Administration(OSHA) who was
and is expected again to be instrumental in formulating new OSHA safety standards applicable
to manufacturers that use chemical solvents has been offered a consulting contract to provide
advice to an affected company in restructuring its manufacturing operations to comply with the
OSHA standards. The employee should not enter into the consulting arrangement even though
he is not currently working on OSHA standards affecting this industry and his consulting contract
can be expected to be completed before he again works on such standards. Even though the
consulting arrangement would not be a conflicting activity within the meaning of 5 C.F.R.
$2635.802, it would create an appearance that the employee had used his official position to
obtain the compensated outside business opportunity, and it would create the further
appearance of using his public office for the private gain of the manufacturer.

4.8.2.3. S C.F.R. §2635.803 Prior approval for outside employment and
activities

When required by agency supplemental regulation issued after February 3, 1993, an employee
must obtain prior approval before engaging in outside employment or activities. Where it is
determined to be necessary or desirable for the purpose of administering its ethics program, an
agency must, by supplemental regulation, require employees or any category of employees to
obtain prior approval before engaging in specific types of outside activities, including outside
employment. {The FBI has pre-approval reguirements for both outside employment, alf officiat
capacity involvemeant in Non-Federal entities and certain personal involvement in outside
activities with non-Federal organizations. See Sections 4.8.5 and 4.8.7, respectively.}
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4.8.2.4. S C.F.R. §2635.804 Outside income limitations for presidential
appointees and non-career employees. [Not included, See regulation
for text]

4.8.2.5. S C.F.R. §2635.805 Service as an expert witness

(a) Restriction. An employee may not serve, other than on behalf of the United States, as an
expert witness, with or without compensation, in any proceeding before a court or agency of
the United States in which the United States is a party or has a direct and substantial interest
unless the employee's participation is authorized by the agency under paragraph (c) of this
section. Except as provided in paragraph (b) of this section, this restriction applies to a special
government employee only if he has participated as an employee or special government
employee in the particular proceeding or in the particular subject of the proceeding.

(b) Additional restriction applicable to certain special government employees.

(1) In addition to the restriction described in paragraph (a) of this section, a special government
employee described in paragraph (b)(2) of this section may not serve, other than on behalf of
the United States, as an expert witness, with or without compensation, in any proceeding
before a court or agency of the United States in which his employing agency is a party or has a
direct and substantial interest unless the employee's participation is authorized by the agency
under paragraph (c) of this section.

(2) The restriction in paragraph (b)(1) of this section applies to a special government employee
who:

(1) Is appointed by the president,
(1) Serves on a commission established by statute, or

(1i1) Has served or is expected to serve for more than 60 days in a period of 365 consecutive
days.

(c) Authorization to serve as an expert witness. Provided that the employee's testimony will not
violate any of the principles or standards set forth in this section, authorization to provide
expert witness service otherwise prohibited by paragraphs (a) and (b) of this section may be
given by the designated agency ethics official of the agency in which the employee serves
when:

(1) After consultation with the agency representing the government in the proceeding or, if the
government is not a party, with the Department of Justice (DOJ) and the agency with the most
direct and substantial interest in the matter, the designated agency ethics official determines
that the employee's service as an expert witness is in the interest of the Government, or

(2) The designated agency ethics official determines that the subject matter of the testimony
does not relate to the employee's official duties within the meaning of 5 C.F.R.
§2635.807(a)(2)(1).

(d) Nothing in this section prohibits an employee from serving as a fact witness when
subpoenaed by an appropriate authority.
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4.8.2.6. Teaching, Speaking and Writing
{See Section 4.9 of this Guide for limitations on teaching, speaking or writing.}

4.8.2.7. S C.F.R. §2635.601 Conflict Considerations While Seeking Outside
Employment

This subpart contains a disqualification requirement that applies to employees when seeking
employment with persons whose financial interests would be directly and predictably affected
by particular matters in which the employees participate personally and substantially.
Specifically, it addresses the requirement of 18 U.S.C. §208(a) that an employee disqualify
himself from participation in any particular matter that will have a direct and predictable effect
on the financial interests of a person "with whom he is negotiating or has any arrangement
concerning prospective employment.” See 5 C.F.R. §§2635.402 and 2640.103. Beyond this
statutory requirement, it also addresses the issues of lack of impartiality that require
disqualification from particular matters affecting the financial interests of a prospective
employer when an employee's actions in seeking employment fall short of actual employment
negotiations.

4.8.2.7.1. 5 C.F.R. §2635.602 Applicability and Related Considerations.

(a) To ensure that an employee does not violate 18 U.S.C. §208(a) or the principles of ethical
conduct contained in 5 C.F.R. §2635.101(b), an employee who is seeking employment or who
has an arrangement concerning prospective employment shall comply with the applicable
disqualification requirements of 5 C.F.R. §§2635.604 and 606 if particular matters in which the
employee will be participating personally and substantially would directly and predictably affect
the financial interests of a prospective employer or of a person with whom the employee has
an arrangement concerning prospective employment. Compliance with this subpart also
ensures that the employee will not violate 5 C.F.R. §2635 subpart D or E concerning Conflicting
Financial Interests and Impartiality in Performing Official Duties.

(b) An employee who is seeking employment with a person whose financial interests are not
affected directly and predictably by particular matters in which he participates personally and
substantially has no obligation under this subpart. An employee may, however, be subject to
other statutes that impose requirements on employment contacts or discussions, such as 41
U.S.C. §423(c), applicable to agency officials involved in certain procurement matters.

(c) Related employment restrictions.

(1) Outside employment while a Federal employee. An employee who is contemplating outside
employment to be undertaken concurrently with his Federal employment must abide by any
limitations applicable to his outside activities under subparts G and H of 5 C.F R. §2635 {and
requirements discussed for pre-approval of contemplated outside employvment by FBI
employees as discussed in this section). He must also comply with any disqualification
requirement that may be applicable under 5 C.F.R. §2635 subpart D or E concerning
conflicting financial interests and impartiality in performing official duties.

(2) Post-employment restrictions. An employee who is contemplating employment to be
undertaken following the termination of his Federal employment should consult an agency
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ethics official to obtain advice regarding any post-employment restrictions that may be
applicable. Regulations implementing the Government wide post-employment statute 18
U.S.C. §207 are contained in 5 C.F R. §§2637 and 2641. Employees are cautioned that they
may be subject to additional statutory prohibitions on post-employment acceptance of
compensation from contractors, such as 41 U.S.C. §423(d). {See Section 6 of this Guide tor
firther information on post-government employvment standards and restrictions )

(b) Interview trips and entertainment. Where a prospective employer who is a prohibited
source, as defined in 5 C.F.R. §2635.203(d), offers to reimburse an employee's travel expenses
or provide other reasonable amenities incident to employment discussions, the employee may
accept such amenities under 5 C.F.R. §2635.204(e)(3).

4.8.2.7.2. 5 C.F.R. §2635.603 Definitions
(a) For purposes of this subpart:

(1) Employment means any form of non-federal employment or business relationship
involving the provision of personal services by the employee, whether to be undertaken at the
same time as or subsequent to federal employment. It includes but is not limited to personal
services as an officer, director, employee, agent, attorney, consultant, contractor, general
partner, or trustee. { Note that DOT supplemental regulations have a sinular but more expansive
definition of employment that applies to all departmental employees. See Section 43.4.1 )

-

Example 1: An employee of the Bureau of Indian Affairs who has announced her intention to
retire is approached by tribal representatives concerning a possible consulting contract with the
tribe. The independent contractual relationship the tribe wishes to negotiate constitutes
employment for purposes of this subpart.

Example 2: An employee of the Department of Health and Human Services is invited to a
meeting with officials of a nonprofit corporation to discuss the possibility of his serving as a
member of the corporation's board of directors. Service, with or without compensation, as a
member of the board of directors constitutes employment for purposes of this subpart.

(b) An employee is considered [ic ke seeking employment from the time he has begun seeking
employment within the meaning of paragraph (b)(1) of this section until he is no longer seeking
employment within the meaning of paragraph (b)(2) of this section.

(1) An employee has begun seeking employment if he has directly or indirectly:

(1) Engaged in negotiations for employment with any person. For these purposes, as for 18
U.S.C. §208(a), the term negotiations means discussion or communication with another
person, or such person's agent or intermediary, mutually conducted with a view toward
reaching an agreement regarding possible employment with that person. The term is not
limited to discussions of specific terms and conditions of employment in a specific position.

(i1) Made an unsolicited communication to any person, or such person's agent or
intermediary, regarding possible employment with that person. However, the employee has
not begun seeking employment if that communication was:

(A) For the sole purpose of requesting a job application, or
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(B) For the purpose of submitting a resume or other employment proposal to a person
affected by the performance or nonperformance of the employee's duties only as part of an
industry or other discrete class. The employee will be considered to have begun seeking
employment upon receipt of any response indicating an interest in employment discussions,
or

(C) A response other than rejection to an unsolicited communication from any person, or
such person's agent or intermediary, regarding possible employment with that person.

(2) An employee is no longer seeking employment when:

(1) The employee or the prospective employer rejects the possibility of employment and all
discussions of possible employment have terminated, or

(i1) Two months have transpired after the employee's dispatch of an unsolicited resume or
employment proposal, provided the employee has received no indication of interest in
employment discussions from the prospective employer.

(3) For purposes of this definition, a response that defers discussions until the foreseeable
future does not constitute rejection of an unsolicited employment overture, proposal, or resume
nor rejection of a prospective employment possibility.

Example 1: An employee of the Health Care Financing Administration (HCFA) is complimented
on her work by an official of a State Health Department who asks her to call if she is ever
interested in leaving Federal service. The employee explains to the state official that she is very
happy with her job at HCF'A and is not interested in another job. She thanks him for his
compliment regarding her work and adds that she'll remember his interest if she ever decides to
leave the government. The employee has rejected the unsolicited employment overture and has
not begun seeking employment.

Example 2: The employee in the preceding example responds by stating that she cannot discuss
future employment while she is working on a project affecting the state's health care funding but
would like to discuss employment with the state when the project is completed. Because the
employee has merely deferred employment discussions until the foreseeable future, she has
begun seeking employment with the State Health Department.

Example 3: An employee of the Defense Contract Audit Agency (DCAA) is auditing the
overhead accounts of an Army contractor. While at the contractor’s headquarters, the head of
the contractor's accounting division tells the employee that his division is thinking about hiring
another accountant and asks whether the employee might be interested in leaving DCAA. The
DCAA employee says he is interested in knowing what kind of work would be involved. They
discuss the duties of the position the accounting division would like to fill and the DCAA
employee's qualifications for the position. They do not discuss salary. The head of the division
explains that he has not yet received authorization to fill the particular position and will get back
to the employee when he obtains the necessary approval for additional staffing. The employee
and the contractor’s official have engaged in negotiations regarding possible employment. The
employee has begun seeking employment with the Army contractor.

Example 4: An employee of the Occupational Safety and Health Administration helping fo draft
safety standards applicable to the textile industry has mailed his resume to 25 textile
manufacturers. He has not begun seeking employment with any of the twenty-five. If he receives
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a response from one of the resume recipients indicating an interest in employment discussions,
the employee will have begun seeking employment with the respondent at that time.

Example 5: A special government employee of the Federal Deposit Insurance Corporation is
serving on an advisory committee formed for the purpose of reviewing rules applicable to all
member banks. She mails an unsolicited letter to a member bank offering her services as a
contract consultant. She has not begun seeking employment with the bank until she receives
some response indicating an interest in discussing her employment proposal. A letter merely
acknowledging receipt of the proposal is not an indication of interest in employment discussions.

Example 6: A geologist employed by the U.S. Geological Survey has been working as a member
of a team preparing the government's case in an action brought by the government against six oil
companies. The geologist sends her resume to an oil company that is a named defendant in the
action. The geologist has begun seeking employment with that oil company and will be seeking
employment for two months from the date the resume was mailed. However, if she withdraws her
application or is notified within the two-month period that her resume has been rejected, she will
no longer be seeking employment with the oil company as of the date she makes such withdrawal
or receives such notification.

(c) Prospective employer means any person with whom the employee is seeking employment.
Where contacts that constitute seeking employment are made by or with an agent or other
intermediary, the term prospective employer includes:

(1) A person who uses that agent or other intermediary for the purpose of seeking to establish
an employment relationship with the employee if the agent identifies the prospective employer
to the employee, and

(2) A person contacted by the employee's agent or other intermediary for the purpose of
seeking to establish an employment relationship if the agent identifies the prospective
employer to the employee.

Example: An employee of the Federal Aviation Administration (FAA) has overall responsibility
Jor airport safety inspections in a three-state area. She has retained an employment search firm
to help her find another job. The search firm has just reported to the FAA employee that it has
given her resume to and had promising discussions with two {identified] airport authorities
within her jurisdiction. Even though the employee has not personally had employment
discussions with either, each airport authority is her prospective employer. She began seeking
employment with each upon learning its identity and that it has been given her resume.

(d) Direct and predictable effect, particular matter, and personal and substantial have the
respective meanings set forth in 5 C.F.R. §2635.402(b)(1), (3), and (4).

NOTE: STOCK Act, Pub.L. 112-105, Post-Employment Negotiation Restrictions

Any filer of a public financial disclosure report who engages in “negotiations” or reaches an
agreemeant for post-government service employment or compensation must advise the FB
DDEAC within thres business days of commencing negotiations or reaching an agreement. The
STOCK Act requires that the notification be “signed” by the emploves.

Employees may notify the DDAEQ by providing:
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1. A written statement signed by the empioyee; or
2. An emat! digitally "signed” through the Public Key Infrastructure (PKI) system,

4.8.2.7.3. 5 C.F.R. §2635.604 Disqualification Requirements while Seeking
Employment

(a) Obligation to disqualify. Unless the employee's participation is authorized according to 5
C.F.R. §2635.605, the employee may not participate personally and substantially in a particular
matter that, to his knowledge, has a direct and predictable effect on the financial interests of a
prospective employer with whom he is seeking employment within the meaning of 5 C.F.R.
§2635.603(b). Disqualification is accomplished by not participating in the particular matter.

(b) Notification. An employee who becomes aware of the need to disqualify himself from
participation in a particular matter to which he has been assigned should notify the person
responsible for his assignment. An employee who is responsible for his own assignment should
take whatever steps are necessary to ensure that he does not participate in the matter from
which he is disqualified. Appropriate oral or written notification of the employee's
disqualification may be made to coworkers by the employee or a supervisor to ensure that the
employee is not involved in a matter from which he is disqualified.

(c) Documentation. An employee need not file a written disqualification statement unless he is
required by 5 C.F.R. §2634 to file written evidence of compliance with an ethics agreement with
the Office of Government Ethics or is specifically asked by an agency ethics official or the
person responsible for his assignment to file a written disqualification statement. However, an
employee may elect to create a record of his actions by providing written notice to a supervisor
or other appropriate official.

Example 1: An employee of the Department of Veterans Affairs (VA) is participating in the audit
of a contract for laboratory support services. Before sending his resume to a lab which is a
subcontractor under the VA contract, the employee should disqualify himself from participation
in the audit. Since he cannot withdraw from participation in the contract audit without the
approval of his supervisor, he should disclose his intentions to his supervisor in order that
appropriate adjustments in his work assignments can be made.

Example 2: An employee of the Food and Drug Administration (FDA) is contacted in writing by a
pharmaceutical company concerning possible employment with the company. The employee is
involved in testing a drug for which the company is seeking FDA approval. Before making a
response that is not a rejection, the employee should disqualify himself from further
participation in the testing. Where he has authority to ask his colleague to assume his testing
responsibilities, he may accomplish his disqualification by transferring the work to that
coworker. However, to ensure that his colleague and others with whom he had been working on
the recommendations do not seek his advice regarding testing or otherwise involve him in the
matter, it may be necessary for him to advise those individuals of his disqualification.

Example 3: The general counsel of a requlatory agency wishes to engage in discussions
regarding possible employment as corporate counsel of a requlated entity. Matters directly
affecting the financial interests of the regulated entity are pending within the Office of General
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Counsel, but the general counsel will not be called upon to act in any such matter because
signature authority for that particular class of matters has been delegated to an assistant
general counsel. Because the general counsel is responsible for assigning work within the Office
of General Counsel, he can in fact accomplish his disqualification by simply avoiding any
involvement in matters affecting the regulated entity. However, because it is likely to be
assumed by others that the general counsel is involved in all matters within the cognizance of
the Office of General Counsel, he would be wise to file a written disqualification statement with
the commissioners of the requlatory agency and provide his subordinates with written
notification of his disqualification, or he may be specifically asked by an agency ethics official or
the commissioners to file a written disqualification statement.

Example 4: A scientist is employed by the National Science Foundation (NSF) as a special
Government employee to serve on a panel that reviews grant applications to fund research
relating to deterioration of the ozone layer. She is discussing possible employment as a member
of the faculty of a university that several years earlier received an NSF grant to study the effect
of fluorocarbons, but has no grant application pending. As long as the university does not
submit a new application for the panel's review, the employee would not have to take any
action to effect disqualification.

(d) Agency determination of substantial conflict. Where the agency determines that the
employee's action in seeking employment with a particular person will require his
disqualification from matters so central or critical to the performance of his official duties that
the employee's ability to perform the duties of his position would be materially impaired, the
agency may allow the employee to take annual leave or leave without pay while seeking
employment, or may take other appropriate administrative action.

4.8.2.7.4. 5 C.F.R. §2635.605 Waiver or Authorization Permitting Participation
While Seeking Employment.

(a) Waiver. Where, as defined in 5 C.F.R. §2635.603(b)(1)(i), an employee is engaged in
discussions that constitute employment negotiations for purposes of 18 U.S.C. §208(a), the
employee may participate personally and substantially in a particular matter that has a direct
and predictable effect on the financial interests of a prospective employer only after receiving a
written waiver issued under the authority of 18 U.S.C. §208(b)(1) or (b)(3). These waivers are
described in 5 C.F.R. §2635.402(d). See also Part D of 5 C.F.R. §2640. For certain employees, a
regulatory exemption under the authority of 18 U.S.C. §208(b)(2) may also apply (see subpart B
of 5 C.F.R. §2640). {Note that these walvers are very rarely granted for FB employees and
should be sought only when sssential 1o meeting mission regquirements.}

Example: An employee of the Department of Agriculture has had two telephone conversations
with an orange grower regarding possible employment. They have discussed the employee’s
qualifications for a particular position with the grower, but have not yet discussed salary or
other specific terms of employment. The employee is negotiating for employment within the
meaning of 18 U.S.C. §208(a) and 5 C.F.R. §2635.603(b)(1)(i). In the absence of a written waiver
issued under 18 U.S.C. §208(b)(1), she may not take official action on a complaint filed by a
competitor alleging that the grower has shipped oranges in violation of applicable quotas.
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(b) Authorization by agency designee. Where an employee is seeking employment within the
meaning of 5 C.F.R. §2635.603(b)(1) (ii) or (iii), a reasonable person would be likely to question
his impartiality if he were to participate personally and substantially in a particular matter that
has a direct and predictable effect on the financial interests of any such prospective employer.
The employee may participate in such matters only where the agency designee has authorized
his participation according to the standards set forth in 5 C.F.R. §2635.502(d).

Example: Within the past month, an employee of the Education Department mailed her resume
to a university. She is thus seeking employment with the university within the meaning of 5
C.F.R. §2635.603(b)(1)(ii) even though she has received no reply. In the absence of specific
authorization by the agency designee under 5 C.F.R. §2635.502(d), she may not participate in an
assignment to review a grant application submitted by the university. {Note example 5 in
section 4.8.2.7.2, os Special Governument emplaovees are tregted differently than requior FBI

employess.}

4.8.2.7.5. 5 C.F.R. §2635.606 Disqualification Based on an Arrangement
Concerning Prospective Employment or Otherwise After Negotiations

iSee note in subsection 4£.8.2.7.2. for information concerning the STOCK Act Post-Employment
Negotiation Restrictions)]

(a) Employment or arrangement concerning employment. An employee is disqualified from
participating personally and substantially in a particular matter that has a direct and predictable
effect on the financial interests of the person by whom he is employed or with whom he has an
arrangement concerning future employment, unless authorized to participate in the matter by
a written waiver issued under the authority of 18 U.S.C. §208 (b)(1) or (b)(3), or by a regulatory
exemption under the authority of 18 U.S.C. §208(b)(2). These waivers and exemptions are
described in 5 C.F.R. §2635.402(d). See also subparts B and C of 5 C.F.R. §2640.

Example 1: A military officer has accepted a job with a defense contractor to begin in six
months, after his retirement from military service. During the period that he remains with the
Government, the officer may not participate in the administration of a contract with that
particular defense contractor unless he has received a written waiver under the authority of 18
U.S.C. §208(b)(1).

Example 2: An accountant has just been offered a job with the Comptroller of the Currency
(COC), which involves a two-year limited appointment. Her private employer, a large
corporation, believes the job will enhance her skills, and has agreed to give her a two-year
unpaid leave of absence, at the end of which she will return to work for the corporation. During
the two-year period she is to be a COC employee, the accountant will have an arrangement
concerning future employment with the corporation that will require her disqualification from
participation in any particular matter that will have a direct and predictable effect on the
corporation’s financial interests.

(b) Offer rejected or not made. The agency designee for the purpose of 5 C.F.R. §2635.502(c)
may, in an appropriate case, determine that an employee not covered by the preceding
paragraph who has sought but is no longer seeking employment nevertheless shall be subject
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to a period of disqualification upon the conclusion of employment negotiations. Any such
determination shall be based on a consideration of all the relevant factors, including those
listed in 5 C.F.R. §2635.502(d), and a determination that the concern that a reasonable person
may question the integrity of the agency's decision-making process outweighs the
government's interest in the employee's participation in the particular matter.

Example: An employee of the Securities and Exchange Commission was relieved of responsibility
for an investigation of a broker-dealer while seeking employment with the law firm representing
the broker-dealer in that matter. The firm did not offer her the partnership position she sought.
Even though she is no longer seeking employment with the firm, she may continue to be
disqualified from participating in the investigation based on a determination by the agency
designee that the concern that a reasonable person might question whether, in view of the
history of the employment negotiations, she could act impartially in the matter outweighs the
government's interest in her participation.

4.8.3. Other Constitutional and Statutory Considerations Related to Outside
Employment

(a) The Emoluments Clause of the United States Constitution, article |, Section 9, clause 8, which
prohibits anyone holding an office of profit or trust under the United States from accepting any
gift, office, title, or emolument, including salary or compensation, from any foreign government
except as authorized by Congress. In addition, 18 U.S.C. §219 generally prohibits any public
official from being or acting as an agent of a foreign principal, including a foreign government,
corporation or person, if the employee would be required to register as a foreign agent under
22 U.S.C. §611 et seq.

(b) The Hatch Act Reform Amendments, 5 U.S.C. §§7321 through 7326, which govern the
political activities of executive branch employees. (See Section 6 of this Guide for further
information.)

(c) Limitations on outside employment, 5 U.S.C. App. (Ethics in Government Act of 1978), which
prohibit a covered non-career employee's receipt of compensation for specified activities and
provide that he shall not allow his name to be used by any firm or other entity which provides
professional services involving a fiduciary relationship. Implementing regulations are contained
in 5 C.F.R. §§ 2636.305 through 2636.307.

4.8.4. DOJ Restrictions and Requirements Regarding Outside Employment
4.8.4.1. DOJ Supplemental Regulation - 5 C.F.R. §3801.106

{a) Definition of Outside Employment. For purposes of this section, cutside employment means
any form of employment, business relationship or activity, involving the provision of personal
services whether or not for compensation, other than in the discharge of official duties. it
includes, but is not limited to, services as a lawyer, officer, director, trustee, employee, agent,
consuliant, contractor, or general partner. Speaking, writing, and serving as a fact witness are
excluded from this definition as long as they are not combined with the provision of other
services that do fall within this definition, such as the practice of law. Employees who wish to

4-127
UNCLASSIFIED



FBI Ethics and Integrity Program Policy Guide
UNCLASSIFIED

engage in compensated speaking and writing should review 5 C.F.R. §2635.807. {See Section
4.8.2.6. above.)

{b} Prohibited outside employment
{1} No employee may engage in outside employment that involves:

(1} The practice of law, unless it is uncompensated and in the nature of community service, or
unless it 15 on behalf of himself, his parents, spouse, or children:

{11) Any criminal or habeas corpus matter, be it federal, state, or local: or

(iit) Litigation, investigations, grants, or other matters in which the Department of Justice is
or represents a party, witness, litigant, investigator, or grant-maker.

(2) Where application of the restrictions of paragraph (b)(1) of this section will cause undue
personal or family hardship; unduly prohibit an employee from completing a professional
obligation entered into prior to government service; or unduly restrict the department from
securing necessary and uniquely specialized services, the restrictions may be waived in writing
based upon a determination that the activities covered by the waiver are not expected to
involve conduct prohibited by statute or federal regulation. Employees should refer to DOJ
Order 1200.1 on obtaining waivers. The order is avatlable from the agency designee which, for
purposes of this rule, shall be the Deputy Designated Agency Ethics Otficial for the
component.

Fxample {0 An FRI employee is hiterested in working oy g volunteer police afficer, evidence

custodian, sketch ariisi, dispaicher, or in other similar duties, for o undersiafied local pofice
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be disapproved.
{c} Prior approval for cutside employment
{1} An employee must obtain written approval before engaging in outside employment not
otherwise prohibited by paragraph (b) of this section that involves:
(i) The practice of law; or
(i1) A subject matter, policy, or program that is in his component's area of responsibility.

(2} Employees should refer to DOJ Order 12001 for procedures on obtaining prior approval. A
waiver granted pursuant to paragraph (b)}2) of this section will be sufticient to satisty this prior
approval requirement. {See alse, Section 4. 8.5 .4 of this Guide }
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(3} Approval is granted only upon a determination that the outside employment is not expected to
invaolve conduct that is prohibited by statute or federal regulation.
No FBEemplovee may engoge in the outside practice of low, even for o good cause {pra-bono

sseniation) without the prior written permisvion of the FBE Deputy Designaied 4

i o <
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4.8.4.2. BOJ Policy Statement on Pro Bono Legal and Volunieer Services

See Fihics Guide Reference Library for DOYs Policy on Pro Bone Legal and Volunteer Services,
which provides all reporting and procedural requirements that concern performing additional
voluntary pro bono legal services,

4.8.5. ¥R Policy en Ouiside Employment

{a} "Outside Employment” is defined in DO supplemental regulations 5 CF.R. §3801.106 {a),
{gucted In Section 4.8.4.1{a) above}.

{b} FBI personnel requesting to participate in outside employment or an outside activity must
submit an FD-331 for approval, The electronic version of the FD-331 is located in EPAS

{c} The FBI's policy governing outside employment is a matter of security and personnel
management policy intended 1o promote both compliance with ethical standards and the
mission effectiveness of the FBL

4.8.5.1. Restrictions Relative to FBI bpeeial Agent Ouiside Employment

(a) Special agents occupy positions in which the hours of duty cannot be controlled
administratively; they are required to work substantial amounts of irregular unscheduled
overtime; they generally are responsible for recognizing, without supervision, the
circumstances that require them to remain on duty; they are subject routinely to recall on
a 24/7 basis; and they are subject to Brady/Giglio concerns. Because of the foregoing
requirements, special agents are paid availability pay (AVP). In exchange for receiving
that additional pay, special agents are required to be available at all times and may not
enter into financial arrangements and agreements to provide personal services that
potentially or actually impact their availability. Thus, as a general rule, special agents are
prohibited from engaging in outside employment.

(b) Subject to HRD oversight (see below), division/FO heads may approve exceptions to the
general prohibition for special agents who request permission to engage in outside
employment under the following limited circumstances:

1. Coaching, officiating, teaching, or instructing no more than five hours per week with a
total compensation (monetary or in-kind) not exceeding $3000 per calendar year. The
five-hour per week and $3000 per calendar year limits apply to the special agent, not the
activity. (Comment: Although these types of employment have the potential to adversely
affect an agent's availability, they also strengthen the communities in which we work and
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live, and serve to foster a sense of community responsibility among our employees. Thus,
when a special agent is engaged in these activities for the minimal hours and
remuneration specified, the potential impact on availability is acceptable, so long as
there is no actual adverse effect on either the agent's performance or the division's/FO's
mission. This is not the case with more traditional forms of commercial or business
employment.); or

2. Activities that do not require ANY in-person or scheduled appearances or meetings; do
not involve partners, employees, or fiduciary relationships; may be completed at home
with no associated deadlines; and, result in total compensation (monetary or in-kind) for
all such activities combined not exceeding $3000 per calendar year.' (Comment:
Although these activities also have the potential to adversely affect an agent's
availability, the enumerated conditions and compensation cap reduce that potential to
acceptable levels, so long as there is no actual adverse effect on either the agent's
performance or the division's mission.); or

3. Activities necessary to obtain or maintain official professional certifications required by
the FBI for the benefit of the FBI, such as those listed below:

e Emergency medical technician (EMT)/paramedic
¢ Pilot in command/flight instructor

e Underwater diving certification

When considering the foregoing exceptions, division/FO heads must consider the actual
and potential impact of the proposed outside employment on the special agent's
availability, including his or her history of availability. Division/FO heads may revoke
approval for outside employment at any time if it is in the best interests of the FBI's
effective and efficient operations.

(c) HRD shall oversee the administration of this subsection. HRD may approve or deny a
request to engage in outside employment that was previously reviewed by a division FO
head if HRD determines that doing so is for good cause and in the best interests of the
FBI. Approval of outside employment under this PG does not relieve special agents of

! Note that subsection 4.8.5.3. of this PG defines activities that are not covered by this PG. Those activities apply to
special agents as well as professional staff personnel, and do not require approval under this section.

? An agent may engage in outside employment activities described in subparagraphs (b)1 and (b)2 simultaneously,
so long as the total compensation received from both activities combined does not exceed 33000 and the hours
permitted cap specified in (b)1 is not exceeded.
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any additional, applicable requirements, such as avoiding conflicts of interest, using
government property for official purposes only, or obtaining prepublication review prior
to publication.

(d) Special agents may participate in the activities listed in paragraph 4.8.5.3. below without
seeking advance approval.

Examples:

Example 1: An FBI special agent with an excellent record of availability requests
approval to officiate in a youth sports league on Saturday mornings from 9:00 a.m. until
noon. Other officials are available to take over or the games can be easily canceled or
interrupted if the special agent needs to attend to FBI duties. Free uniforms worth less
than $100 and a $500 calendar-year stipend are provided. The division/FO head may, in
accordance with subsection (b)1 above, approve this request. The division/FO head may
deny or suspend this request if the squad has an ongoing case that requires work on
Saturday mornings.

Example 2: An FBI special agent with an excellent record of availability requests
approval to serve as an adjunct professor teaching constitutional law twice a week for
two hours in the evening from 7 until 9 at a local community college. The dean of the
college has acknowledged in writing that the special agent may have to cancel or leave
the class on short or no notice to attend to FBI duties. A salary of $3500 per semester is
provided. This outside employment may not be approved because the salary exceeds the
83000 limit established in Section (b)1 above. If the salary was to be reduced to
83000/calendar year, the division head could approve the request.

Example 3: An FBI special agent with an excellent record of availability is asked by a
local gym to instruct the “cross-fit” class that the agent attends regularly four days a
week for an hour in the morning from 6:30 until 7:30, in return for waiver of the normal
gym membership fee, which is valued at $600 for a one-year membership. If the agent
cannot attend or has to leave early, other instructors are always available. Assuming
there are no conflicts with squad activities, such as surveillance, the field office head
could approve the request since it is consistent with both the time and compensation
limits established by subsection (b)1 above.

Example 4: An FBI special agent makes pottery in her spare time in a home workshop
and sells it on an Internet auction site. Items sold are packaged at home and mailed using
the U.S. mail. No one else is involved in the process. There is no association between the
items and the FBI. The special agent expects to make no more than $2000 per calendar
year. The division/FO head may approve this outside employment under subsection (b)2
above. If the request involved running the business with other individuals, the request
would be denied.

Example 5: An FBI special agent who serves as an EMT/paramedic on the SWAT team
requires active experience to maintain her EMT paramedic certification. The special
agent requests approval to work limited shifts in a hospital emergency room to maintain
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her certification and will be compensated at the prevailing rates paid by the hospital.
This request may be approved under subsection (b)3 above.

Example 6: An FBI special agent with an excellent record of availability requests
approval to work at a local retailer on weekends during the holiday season. It is
anticipated that total compensation would not exceed $2000. This request must be denied
because it does not fall under any of the exceptions listed above.

For additional information, special agents are directed to contact the HRD Employee
Development and Selection Program Section.

4.8.5.2. Addisienal Limitations on Ouiside Employment

{a) As noted in the Standards of Conduct regulations, Section 4.8.2.2 above, FBl employees may
not engage in outside employment that conflicts with their official duties.
{1} Because all FBI emplovees must have and maintain eligibility for a Top Secret secunty
clearance, they cannot engage n activities that are incompatible with maintenange « i‘*ucﬁ\ a
EEC‘”’V&F’;C‘S, including, but not limited to:

i\is‘ingv ‘mem with or by a foreign govermwoent or a forgign government controlied entity
svernment-owned or controlied grg_;,anuamm or corporation),

Fr e
K
o

aiires mgv OgFa oereaw’ "“
. },’?sef e;'szz,aiﬁ, ee e w; :} i i‘n s‘s i

&

rsosmied siationed mf i,
st aea;rwge it ide emplovment and, ab
ized Jf hoswever, the emplovee requesied au ;’m:ﬂ/i

— 4 3

i f*w;:s,;s ~goveriment contrafled wiivers "é‘:}* the reguest must

IR
R Of ¢
73

s

(it} Activities that require submission {0 a polygraph examination. For security reasons,
erplovees may not subrit 1o a polygraph examination conducted by any agency or
\Bz'g&nmat!@n, other than the FBI, in connection with outside empioymem.

PU 053 OD‘ 5661;}":{}" Dz’wfsz'm? Dm( essing r;f F OFIS fm f)iv T Empiaymeizz Oroanizations and
Aciivities Ouiside of the FBF

{2} In general, FBI employees may be dented ontside employment if they are not performing
their FRI duties at least at the “Successful” level

{3} Employees also may not engage in activities that:
{1} Reasonabiv could interfere with the employee’ s regular att 'ndame availabibity, health, or
etticient performance of duties, particularly where the employee wmk performance would
tikely degmd o. bxample: An FBI professional staff employee a’ ves o work during off-dity
fomirs as o sodex {i"m fui a foe ué’ 24~ s’;s(sw gracery store. The emplovee's work Bowurs would
wvodve am S ese aoiivitiex involve howrs that
confii wﬂi* ,i/: > oy *«i ovee’s faff ~fizne | '%" duties and possible emergency response capability and

WO :’:M; mowrmally be approved.

f?
i
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Iy Bikely to contlict with an employee's official duties, to create an
pearance of such a conflict as disc ass \i in Section 4.8 2.2 above, or to
big provision of law or reguiation,

(it} Are re‘»’&:w"wi
mopermissible ¢

P
violate any app EEC

1
i
d

ww enforcement agency Lcmu.se
'me}: are of qi,;f:sﬁm';a‘mv 'iegaﬁi ty; U‘\’i’;i\’tﬁ activities of current or pertodic tnvestigatiy
interest, such as organized gambling or commercial pomography; capitalize or ¢ -sapﬂar £
capitalize on "inside” information; or are ctherwise incompatibie wi ith PR em ployment.

7

Fvervemirydor s Ary I F vapmdo cormpirsd ofeedd oo fror b frreiney ot e rfar Barviven seo -
Fxample: An FBI professiona staff emplovee wishes io wark during off-dhay howrs cv a
T Ey araa iy’ v Froririd e Fash FEne . e vrsed Bar z A F
‘bowricer” i o local club that features nude dom i {

. 7 - s . & H M ¢ o 3F
involving drug activity, Such employment is not illege

by the FBI and would be disapproved,

(ivi Involve dual compensation. Federal emplovees are J’S‘ﬁﬁi‘&ﬂ\" not entitied 1o receive smw
wmaumaimn‘ ot more than one civilian government job for more than an aggregate of 4
hours of work 1n any calendar week. Most FBI positions are fall time, thu&m most FBI
emplovees may not hold another federal job, \n O -\simis, eraployment by another federal

ageney should be approved without first having the proposed activity reviewed by the Otfice
of Integrity and C ﬁmpﬁmnw

{v} Would require excessive monitoring by the FRL

v

{vi} Ilnvolve compensation for teaching, speaking, or writing except as authorized by SCFR.
§ 2035 807 (See Section 4.9 of this Guide )

{vit} Tovolve work performed under an FBI contract, under a contract under which the FBI
receives services, or on FBI premises, unless approved by OIC after consultation with the
contracting officer {or comparable FBI official}, the employes s division/FO head, and OGC.

Fxample: An FRI professional staff employee requesis 1o work during off-duty fours as a
custodion for an F8] contractor in an FREworkspace. Ouiside employment that requives an F87
emplovee fo work for a thivd party in FBI space is problematic for a number of reasons. Fromn an
institutionad prospective, such an arrangement may cause g reasonable member of the American
public (o guestion the necessity of the contract in the first instance and the propriety of its award
in the second, Further, such an arrangement complicases the administvation of the contract jor
both the contracior avnd FRI management. For example, on the one hund, the contractor may
Sfind it difficult io corvect or discipline less-thavesatisjactory performuance arfvilndoble vo an
emplovee of the very eniity from which the confractor veceives compensaifion wiile, on the ofher
hand, FEI management may find it difficult 1o take action 1o remediaie pour performance
knowing thar such action may adversely affecy the economic welfare of an FBI empliovee.
Competitors of the confractor may oise comclude that there is fittle hope that they will be able fo
compere favly for subseguent awards since the incumbent enjovs “an inside frack” by viviue of
#s close connection o FBI persommel. In turn, this would make i difficuly jor she FRI to defend
against alie gaﬂom of “unfoir competifive aohaniage” Jodged by disappointed vendors whose
emplovees aren’t on the FBI's payradl. From an individial perspeciive, such an arvangersent
increases the fikefihood that the emplovee may be asked by his or her ouiside employer to
commmnicate with FEI management on §iy behalf which could well violate 18 U.S.C. ¢ 203 wr
285, It aivo increases the potential for violations of 18 US.CL§ 208, which, among other things,
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prafiibits federal employees from taking iy official action that could recyonably affect the
Finamcial interests of any entity for which they are an employee. Simifarly, since the ineresis of
the PRI and ifs contractory ave offen dissimilar, an employee who works for both may
accasionally find it diffionlt 1o reconcile the fiduciary dunies he or she owes fo each.
Additionally, if the employee were fived or swpemi 2ed From Jduty, then he or she would lose
unescorted accesy privileges o FERE space, complicating execution of the contract. These and
simiiar considerationy cause us fo conclude that the proposed emplovimen ix objectionable and
generaily would not be approved. Al or part of this analysis may also be applicable 1o
sifuctions where an employee vequests fo work jor an FRI conracior af o non-FBI fucility or
work in FRI space for a non-FEI contracitor. In either situation, the employee would need fo
sahmit an F-338 for approvall

{viit} Use the FBI title or position; the FBI name, seal, badge, initials, or other official
wndicia; or authorty to promote or appear to endorse the outside employvment activity.

Frample: An PRI employee who is authorized fo sell itemy during off~dutv time from o mail-
ovder supplier mav not soficlt or transact such scles on FBI premises. However, GNA vegulations
alleny for personald notices (o be posted on nonce boards in commaon areas wheve the boavds are
designated for such use. Note that even if conducied outside the workplace, it is inappropriate
for supervisors fo solicit sades from subovdinates becavse such activity implicitly ov explicitly
coerces the subordinate, diso, emplovees musi be careful not 1o use, or allow the use of, their
official position or the FRI name fo promote their approved activity.

4.8.5.3 Activitigs that Do Not Require Approval as Qutside Employment

{a} Subject to the limitations expressed in Section 4.8.5.2 and the DO supplemental regulations
gutlined in Section 4.8.4.1 {b} or {c} of this section, the following types of activities do not
reguire approval as cutside employment under this section:
{1} Admunistering and managing the employee's i‘or%ma; wvestments, wcluding the
supervision of personal accounts imvolving the en*piox ge's OWn passive mvestmenis such a3
stocks, bonds, annuities, income from life insurance contracts and endowment contracts,
interest, dividends, capmﬁ gains, and nominal rental m‘ﬁgﬁfn‘i‘y 1o name a few Employees ma
exereise such supervision and Jidﬂiﬁ.} eraent over sttatlar accounts of their spouse, children, dm
parents, or other individuals with which they have a Hduciary relationship,

. P Al A i Bac b dvr ov ferare
Fxample: And in managing nvessmenis held in o frust established
by fhe e;;@:spi{.yeal EreRis for the 7 J csa?;ﬂuwe‘ dependent children com manage those
personal goeornis '; i '?e"&‘g css:z;ie:}if fo make occasional stock f;*"(sdm" ar decisions
regarding nves the frust, without requesting priov approval from the FRI

{2} Occasional management activities relating to the rental of an eruployed’ s former or future
personal residences or rmdsfm:m rental property owned by the employvee, [ the *‘“-’npis: vee's
wvolvement consigts of more than the mere coligction of rents, minimal maintenance, eic,
approval is required.

¥

Fxample {1 A Special Agent owns two homes outside the avea of her carvent field office. One
wers purchased while working for the FBI in o prior assigunmens, the other was lefi fo the

emplovee by her pavenis. The mmifn e aise owns @ home on the New Jersey shove that the

£
3 T

emplovee and her fonily use jor vacation puvposes. She it’:é}‘(S; Wi theee homes, but wses o
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mamagement company fo handile the adverdising, contracting, wa!fef‘ﬁm‘a and mainienance of th
homes. This activity wouldd not reguive FBI )rvm;mms 5, bust the emplovee shonld be carefid 1o

2

seek approvead I the condivions change « w’;u ¢ more ivolvement om the emplovee's pari

ﬁ(};}é‘;‘f&s ¢ we’y‘ f‘lmi(;;ymem ¥ :‘s.’ﬁii i c?;*seo; (PP m!
GCifvity entaily and s fikely fimpoct on being available for 24
novmally be approved for o special agent.

(3} Providing unpaid services in an cutside organization as a voluntesr does not requite the
submission of an FI3-33 1, when an employee participates as a member or participant in an
uncompensated civic, charitable, community service, professional organization or activity,
including working for such organizations by providing fabor or services {e.g., volunteer coach
or volunteer fivetighter) or serving as a committee member, etc. Note, however, that:
{1y While an emplovee ts not requived to submit an FIx-331 in these cireumstances,
eruplovees should review and eosure compliance with the rules, regulations, policies, and
statutes coversd by this ethics PG Employees may contact (HC ethics attorneys tor
wuidance.

{1t} Service that involves fiduciary obligations {e.g., serving as an officer or member of the
board of directorsy in cutside organizations requires approval under the provisions regarding
"Outside Organizations” in subsection 4.8.7 of this PG

(11} Most organizations are presurned 1o not be the subject ‘\‘ FRIinvestigative wterest, but
FBI employees are required to imnform thelr Division Head if an organization they work with

"

is later found to be the subject of FRE investigation.

{iv} To help reduce the chance of contlicts between thewr outside activities and their Federal
duttes, FRI ﬁnﬁpim ges may request that thewr immediate supervisor conduct an indices check
on any such organization

Bty fiime as the president of a local ohwrch

wies ;9; the church, including fooiivy
es will receive mowies distribied for beneficem
3} is not emplovment covered by s section. See

7’5” anizations.”

)

Exemmple 20 An FRI employee ves‘u%:eer&, chering her offedity hours, with an orgasization that

&
i

.
i

builds homes for di ws/fymesmfeef Famifies i the local avea. This uncompensated service includes

board review of applicanis yo receive fiomes built by the orgonizafion, aorsally working on

5
§ i § - fvry 3 VS S % yEa it e
fie HRes, Gnd 5'239:'3{2' focal contracions ’f-‘j)“?\/ fede é’\;’}i,’i fise in ihe B Q;JL {5, none f-‘}" WRICH e
¥ s

reloted v dhe MBI This activity does not veguave FEI pre-approvad,

{4} Performing occasional 1abor or services for minimal compensation that does not involve a
contract, icense, business, or protessional obligation and i1s generally not performed on a
recurring basis.
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.e?ilwm;)fa {0 A MBI emplovee babysity on occasion for o neighbor. The
on friday eveningy and y(d:ismi«!}é( neighbor j"‘%l’:‘? the en je¢ ,‘or if.? service.
not the payment was arranged i gzi‘,/zt";c s o just paid affer !i*c Joct, ks intermiittent sype of

i

aciivity, with reasonable compensation, does vt requuive FEBI pre~approvel,
Example 2. {The same wondd be true for an #87 53‘;&;};"{ ‘e im iy By efderly neighbor’s lawn
every week, and the neighbor i ' '\?i i’}. i ’.‘ei%*és.ss;;" compensation such

s fhisw f}s:zi! P vt mas;f&:.' Y precy

AY
fhonigh fhe service Is nof indes

mmgw.:, ation is minimal, However, > 8¢ nd lown-
culfing business, thar changes the naire of ¢ ity and does i <,gszzie pre L;pps Ve,

Hesvionad siaff employee veguests permission fo engage w €)$;S€~<i'fe ;
e 1 offdiny hours, The employee’s aefivities woudd be 1o « \/i&}ﬁi homes of pe
fiving in the commnnity. The coployee would lnil the housecleaning duties 1o Sotwrdays, with

Swork is ouiside empiovment

stoniad Sundoy work f‘fs;r"ﬁe‘ﬁ hodiday seasons. The employee

requiring pre~approved and condd be authorized by the Se"*?”?iﬁyéfé’ s division head. [} however, the
emplovee’s supervisoy Hved wr the Cmnﬁwmz‘v, fwe ermpiovee could nar arrange fo clean that
home, as tis would creaie the appearance thai the employee was either Javored or penalized for

Fiorming the owiside activity.

approved process. A ;

Bever o s N
fis off-duty fime ay o consuiic

: A1 f‘és/f)i/s/ f'?" i.? e
:'i}f'f.(gi!’if;:"‘ (l"ﬁf"f OV {«!"?U‘r e i':?:v.-’?).r?_}i:";{}/’(:?if ) ;\35:‘3’}??55‘ o Rew ‘ffs:' wesd f{) 7*‘“{5’”& 8 ifu!V Hi«‘f“‘(/’

_—

emploviment. I the Lmplovee iy a Special Agent, such o request would normally be discy

SOFVed.

Sy Recerving occasional payment for sale of items oreated 1n a hobby or recreational activity
?E“:si were not contracted for iy advance and do not fnvolve a continuing obligation. For
example, froe >»Eamze wiittng or journalism that is not produced under contract or retainer may
be included in this category. See 5 CF R 42635 807, noted below, for further information on
writing. Also note that prepublication review requirements outlined tn the FBI Pre-publication
Review Guide must be complied with, and that writtng activities tantamount to the practice of
law would be subject to the constraints of DOT supplemental reguiations discussed in this

seciion.

Jvfigem micikes wood 10ys in o garage
a the next dooy neighbor sees the su)samhr@«:s for
io ;s:w seane of the fovs for thely childven, ds lom ‘
Agent resirices this b b By aoiivity i #is mamner and 3 involdves aﬁf?vaiz’s;sfv fime $hat does ot
conflict wirh FBI duties, this w‘m:'sf sO¢ consttaie employment requiving p;’e»vs::yww W {fthe

g
L’-‘???‘s("’@ qegic

&
o, however, (o offer the ioys for sale (!3’? ﬁfze fmernes, oF otherwise coniyact to
micsfee foys for sfe that wondd bind the emplovee ce them, that would require pre-

T

EEs
I 3o d i fiay HIRT
approval of the 1B

Example 2: An FBI professionad siaff esmplovee writes and Hinstraies poetry books for childven

i the employee’s off-duty time. The employee’s work is sent fo a publisher and the )7_!'5/:‘{,-:,33.;? ¥
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wkesu sefection of the ihotrated poems avd publishies them, netth ;'s‘jm feant wmcome jor the
This "hobby" aotivity would not reguire pre-approval by the emplovee. If the g,c,».ea"}fé.s\“ha‘fr
', ) nfffn’m works of the ent piovee, then the nature of this activity changey to owuiside

N

¢ veepiving FRE pre-approval (Ao see Section 4.9 of thiy Guide for more guldonce

4.8.5.4. FBI Pre-Approval Reguivements and Procedures Concerning Outside
Ewmployment

i addition, Sech mﬁicy reguires individuals in the following posit

engage in ouiside employment: interns, contractors, joint tagk‘? orce members, and othear
government agency personnel assigned or detailed fo FREworkspace, who are authorized for
unescorted FBI facility access privileges and who maintain access 1o FBE information technology
{i s} ysiems or d?t?buses amde@ protected information. Submissions made by the above-
mentioned personnel are revew;eei ps'imariiy for security purposes, but may be covered under
the Standards of Conduct, depending upon the situation. {See PR OB36D, Security Division

ons to obiain approval to

Frocessing of Forms involving Employment Orgonizations and Activities Qutside of the FBY.

{c} These approval reguirements for outside employment are intended to protect the interests
of the FBL Appra‘avai of a reguest for outside employment does not constitute or imply approval
or endorsement of any prohibited activity or permit violation of other ethical standards of
conduct that may be applicable,

{c) Other amployment approval considerations:

{1} Approval to e engage !  outside employment may be limtted or withdrawn at any time by an
official with final approval authonity over the employes.

{2} Approved ouiside employment requests are only valid for one year {C&Emimmi from the
date of final approval}. Employees must reapply for approval when there 18 a substantial

3

change in the uicumstancm surrounding their outside employment or one year from the date ﬁf
the last approval has pemeai whichever ocours first. The electronie workflow described below

15 designed to remind eroplovees of this requirement, but employees are ultimately rf>“pom§bi
for comphiance.

Exomple: An FBI p in the Criminal
favestigaiive DNvisi funief professor ai
& focad wniversity by {f,‘fj}' Y ROW Preparing o move o the
Counterieryorism i)hv’iﬁif / 35 e:f‘(;ze edf o resubmid an FD-331,

Outside Employment,” CSPONST i‘; ities quadifies

substaniad change. 1 e’.;s em;?ifww must goguive auproval :; om (T monagement {o continue
her fnvolvement in ontside employient.
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:ngmip e An IBT profession 13 staff esnplovee was approved fo work as an 1T specialist for the
Grady T Firan of one of its facilides. Lf'}“‘zet;;.v};s farer decides fo assign fhe emplovee 1o o federal
agency where e wouid be ‘,-'i"‘{)i'fi-;ifi’?g' in government spoce. The eﬁ';;rim‘ee wouid be reguived to
Fesnubud iy onaside emplovment request, as this iy o substantial change v clvcimsianees.

1y When considering approval o , Coutside cf.mpi oyment, the approval anthority should consider
wit eﬁha the mqm \im&‘» s—m*ph vee' s current performance of his or her official dutiess
successful, I successtul, then the factors previcusly mentioned must be caretially congsidered in
the context ¢ iﬂ demix of the proposed employment, the specific nature of the emph yee's
current duties, the type, nature and amount of any compensation and the extent of the
emplovee's participation in the employment.

{4} If an FBI employee has been approved to engage 1n outside eraployment and the

emplovee learns of signiticant information related fo the propriety of such employment, the

emplovee (or siontlarly, FBI personnel who become aware of the change 1n circumstance}

shall report the matter to the approval authority for review. (I the change in circumstance

involves a trustworthiness issue, the approval authority must inform the Security {h‘,me; for

action consistent with Secly s P2 033613, Security Division Frocessing of Foras {nvolving
Fmplovinent Crganizations and Activities Cuiside of the FRI

o I o E7E Prsvsaer forpst stioveteos " ~ fiy e S o 3ns Ly
Fxample: 4 w & f?f 2y ?!f,.a./ee:: has staried an approved baby-sitiing business i hev home, The

{ 57

¥ FER A ;é’
ermpiovee re fiiddren '1,." “work hours, After several monihs, the employee’s
official won v im S Chay ;fg e s‘e‘} ,fé;v.a;e"f‘m:./ v her Siowi's meission. The e‘:sml’uzw § supervisor coudd
withdrow approval of the ouisid SvRER a8 i wonidd be in conflict with the emplioyee’s FRI
3.

;

oo
cufics.

{5} An eroployee on sick leave may vot engage in cutside employment uniess approved by
roper aatnoﬂ iy,

{6} Approval for outside p gyment, as onthined in ihu section, 18 required even if the outside
;,mpimnw {18 undutakcn during a a:& oF aﬁpa;d feave period or is self-employment. This
specifically includes pre-approy rab for outside employs ment t being undertaken while an
employes s 1n a "orminal feave” status {where he/she may have concluded FBI duties, will not
refurn for duty, and ts on approved annual or sick leave until his/her official
termmnation/retirament date).
plovee, who has 240 hours of feave on the books decides to retive, lecves
eave, " esseniicliy using .323'5‘; s feave wntil official vetivement beginn
3 days fofer. The employvee wifl noi come back to work and has completed odf duties. This

em *)mve 2 W f& !@ wm'il" ;e’ﬁ;sf;swd}fal@hf for o .eff)g?a'; .@s?'.a@i"ifi Eemme J.e,e 6:5@:)1’93»’6@ is stidl poid by the

Fxample 1 An FB] emy

%-:.. G

3
b
T
.
-
e
hrisg
ra
]
s
e
o
o)
S
Pty
i
)
o
s
g
el
oy
=l
el

i u';fp proved hecumf: of ihe ;U»if}.} FOgH f{&’s;"}?’ agd;; 25¢ g::sge)i(;;yw; p me ming I aw Enforcemerni

functions (see Section 4.8.4.7 of thus {

N

e
"y
s
food
o
)
s

£
Fxample 2: The scome PR employee, while on Vlerminal feave,” pv‘«'ﬁg’*e"’f‘f c"irr:?ziff; 8 peguest io
engage I ouiside emplovment with o Jocad ,?’lf’" corfraetor not associated with the BRI This
”‘f‘)f{)y:‘?.?s?i”*' F woule i?’sﬁ}”fﬁ’?(@ﬁ‘y be approved (¥ showld be nored, however, that esmployees must
comply with 33“9.@{4}'{; serament Fmployment iy "esﬁ'}i' aury employment that follows thelr federad

FEFVICE; J.-u, more -‘.“3;‘(‘.‘“*’3%;’ TR See Keotion ')

/
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{7} Attending a umiversity or other educational institution does not require the completion of an
FI331 however, U the program jnvolves an indernship and/or practicam that requures =he
emg;im 1@ 10 W \ﬂ\ for, or be employed by {compensated or uncompensated), ancther entity {e.g,
private company, nonprofiy, or focs E'\i(si Hederal amns::v} the emplovee must mbmﬁ an outside
employment request and be approved prior to the start of the wntermship/practicum

Fxample: An F BRI professional sicff emplovee attends Michigon Sicie {niversity, where she
studies forensic psychology. ds g puf? af ber third year curric whon, she minst corplete an
infernship. She applied for, and was accepted fo, an infernsfip of o staie prison where she would

work with the }riieﬁf?)gz? 8 /x;-i’s'{;;‘f)O.,s . conduciing evaluations of prisoners convicied of pariticulor
i £ fel » .
crimes. In this situation, not ondy i the employee vequived (o submit an niside esmploymensy

reguest for }?&'E;"Sz?!gﬁ?f‘??“‘}’?g a’;ﬁp}"a}w“*i but, because DT prohibifs ontside emplovine ‘*f;}.?v{ffw??g
crining! marters, the employee must also yubmiy g waiver request to DO and be approved prior
I )

&
5
H

fo the stars of her mnfernship. (See subsection 4.8 .4 1

(R} It participation also constitutes involvement with outside orgamzations, the employes must
megt any applicable reguirements of Section 4. 8.7 of this Guide.

{2} Procedures to R&@guast Ag}gmvai of Gutside Employment

imm E Du itin EPAS }\equexmq in aii;w% without Em*arsi conne s,i'i'vi?\: cﬁmuﬁd s‘:i“ﬁv‘siﬁ'{ﬁ
paper versions of the requusite forms. Their division security points of contact will enter the
information electronically on behalf of the individuals. Those entering the information will
attach a sigoed, electromc version of the submitted paper form to the automated roquest
process. See Ethics Guide Reference lerarv for proxy FD-331 forms, “Special Agent Reguest
10 Fnga g 1 (} stoide Hmployment” and “Professional Staft Reqguest to Engage in Ouiside
Hraployment”

{2} Note that {inal "m‘;'waﬁ m“a request for participation in outside organizations under
pzmwmw of Section 4 8 7.2 of this Guide constitutes approval for purposes of this section ag
well,

(3} Certain outside employment requests must be reviewed by OIC ethics attormneys. The
electronic form worktlow will automatically route certain outside employment reguests {¢
those involving grant-receiving emplovers hile universities, state and local government -f:m; fies
and chartiies, the practice of law, or those involving crinunal matters such as volunteer police
work to O ethics attorneys for legal/DMDAEQ review prior to division head action. As noted
below, division heads may consult with GIC ethics attorneys on any guestions they have
regarding these requests. Field office CDC's will be ,».,wen \iemomc notifteation {and the
ability 1o review} any wqmﬁ antomatically routed to OIC for review.

{4} Drivision Head ff’s\ppi'm’ﬁi For purpo 0se:s sl‘ ihi section, a division head is the emplovee's
special agent in charge (NAC) ,a\mmi Hirecior tn charge {ADIC), or assistant divector {AD),
wate the ’ui}\m by ‘u, ak decisions under this section to an

Pivision heads may delesa
de GN-15 or above

appropriate official of gra

{1y Ehvision heads must:
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-Husure that as aﬁwmpriai@ indices check of any pmggnae{:ii\;f*e ermﬁ(we OF Ofganization is
conducted {which the electromic routing of this formu will ensure oocurs via the Division
Security X,pﬁuahsﬁ, or Security ﬁiﬁger};

-Constder whether the employved’ s current pertormance of his or her official ¢
successiui; and

-Determine whether the proposed employment or activity conflicts with the employee's
official duties or raises other bases for denial, as described above.”

5

(11} Division heads may consult with their legal advisors, security officer, the National Office
of iu%i:f‘ L%ﬁam {i.e., for media related employment requests) the ethics attornevs i the
(n“ st integrity am( ‘ompliance, and others, and may eqm;e additional information from
the *as;}oyee as necessary to make an appropriate decis

s

(111} Division Head Approval by type of emplovee.

5

Special Agents. All requests for Special Agents to engage in outside emplovment {(or
activities requiring approval ander hxa section) will be reviewed by thewr division/F( heads
and, if approved, will auiomﬁmﬁﬁh ¢ submitted by the electronic form workflow to the
Human Resources Division tor final deci mn by the HRD designee, except as provided under
paragraph 2 above or in subsection 4 8 5.2, or if found to be legally objectionable by the FBI
DDAEG,

~Professional Satt Ef}_i‘vﬁgion /FO heads may approve, approve i part, or deny the iu;m
according to this section for ali professional staft exaployees in their divisions/FOs, ux
found to be legally objectionable by the FBI DDAEQ.

{iv}) The individual requesting ¢ AppIe wal of outside employment should be informed by
electronic notification of any decision and the spec if reasons for any denjal within 15
working days of providing all ;es.guesied nformation,

(v} IMvision/FC heads may constder requests for reconsideration of dectsions within their
authority, at their diseretion,

{vi} %g}p?ﬁi Professional staff emph wvees may appeal adverse determuinations to the
supervisor, in the chan of command, of the official who nitially determined the matter
‘:ipﬁ‘cisﬁ Agents may appeal adverse determinations o the Human Resource Divisions' Deputy
Assistant Dizect

{vii} Review and Filing by

Sseessﬁriw Division Final copies of the electronic FI3-331 {and other approval documents
attached to the form relating to cutside employment and activity requests) are revigwed by
the Security Diviston and stored iy accordance with document handhing and retention
FOQUITCMSIES.

% If this determination involves the Standards of Conduct, division heads must consult with OIC. Division head/field
office heads may not approve a request that OIC has found violates the Standards of Conduct or deny a request on
the grounds that it violates the Standards, if OIC has previously determined that the request is unobjectionable under
the Standards. A division head may deny such a request on other grounds.
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4855, FBI Pre-Approval Requivements and Precedures Concerning

Orutside Legal Practice, Fro Bono Legal Services, Non FBI Law Enforcement

Activities or in Matters Involving DOJ Official Action
Al requests 1o engage in outside employment invelving: {1} the practice of law, including pro
bono legal activity, or {21 any activity requiring waiver under Section 4.8.4.1{b} {DQ
supplemental regulations on prohibited cutside employment} must be processed according to
Section 4.8.5.3 {d}. Prior to final approval, division heads must submit the request for review to
he Office of Integrity and Compliance. QIC reviews the request and forwards i for final
approval by the appropriate official. See Ethics Guide Reference Library for DOFs policy on Pro
Bone Legal and Volunteer Services. it provides furthar information on FBl employes
involvemeant in pro bono legal activities

e

4.8.6. DOJ Restrictions and Requirements Regarding Qutside Activities

4.8.6.1. DOJ Policy Memorandum on Participation in Outside Organizations
and Activities

{The FBI policy discussed below is based on the DO policy memorandum concerning employee
involvemeant in outside organizations and activities. See Fthics Guide Reference Library for the
DO Memo on Qutside Activities.)

4.8.7. FEI Policies on Participation in Outside Organizations

This section sstablishes reguirements and provides guidance for empiovee participation in
organizations outside of the FBI, whether in 3 personal or an official capacity.

4.8.7.1. Personab-Capacity Participation in Outside Organizations

i personal-capacity participation, employees make a personal cheice to undertake the outside
activity rather than being assigned to perform the activity by a supervisor as part of thelr official
duties. The FBI doss not control or divect emplovees in outside activities undertaken ing
personal capacity. Employees considering involvement in outside activities must ensure:

el positions taken while participating in these activities are regarded as
heir own am.ﬁ not those of the FBEor DOL

Fxample: An FBI i’:"i?i'ii{‘v{-’{-’ serves during of f-duty hours with an organization thot builds
housing For disadvanto (‘*‘ { persons in the community. The emplovee attends (.’s'_}mm;m:i'y events
to explain how the o g zation works a,md to raise funds to support building projects. This
activity would be “person css‘ copacity” porticipation normally of imf-sm as g permissible outside
activity, If the argonizration develops a brochure, with the permission or goguisscence of the
emploves, that identifies the employee as "on FBI representative” and describes the activity as
"sponsored by the FBIY because of the empiayee’c invofvement, this would cm,uum‘ to a violation
of this regedation and constitute an impermissible use of the employee’s official position to
further the orgomzation’s interesis,

{b} That their activities do not adversely impact the FBI, as discussad in Section 4.85.1.

L}

{c} That they do not violate Title 18 ULS.C. §5203 and 205, which prohibit executive branch

1

emplovess from representing an oulside orzanization before or to any department or agency of
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the U5, Government, {Organizations whose membership i composed of a majority of federal

rgat
emplovees or their family members are not subject to this prohibition.}

§

Example: It would be permissible foran FBle mmw ee to be o member of a nationol

G?’gaﬁ;ﬁﬁfiﬁﬁ that provides books for Lmdés vrivileged children, and the emploves can help in off-
e f sj&:&ba;‘a‘inatw or that

duty time in coflection drives and fundraising not involving solicitation
iy pmpw! ise the FREname. If the orge mim ion asks the employes, however, to develop and
represent the organization with ez red ¢ gront proposal before the U5, Department of
Fducation, the employee would hove to dec;’ina

{dd} That, when performing their FBI duties, they do not take any official action that would affect
the financial interests of an organization which they serve as officer, director, trustee, general
partner, or employes, See 18 U.S.C. §208, and 5 C.F.R. 2635 Subparts D {C n‘:stt g Financial

interests) and £ {mpartiality in Performing Official Duties)

{e} That, if their participation also constitutes cutside employment, any applicable
requirements of Section 4.8.5 of this Guide must be met,

{f} That they receive prior approval for any participation that extends beyond simple
membership in an organization.

4.8.7.2. Approval of Persenal-Uspacity Participation in Outside
{hrganizations

{a} FBl approval of personal-capacity participation in outside organizations is reguired if the
participation extends beyond simp Es: mer t_.;'s%szp.

{b) Definitions

ek

1y Sim pie membership is participation that does not wvolve the management or eperation of
the orgarzation. It includes service as a commmities member,

{2} Pasticipation beyoud Qiﬁ‘}"iﬁfii‘ei*1§‘€§‘§§§1§¥ includes service as an officer, d rector, commities
chair, co~chalr or vice- dmu ot other similar mans g rial position, or any pm; s that is
accompanie bx a fndw“; dm A fiduciary duty is a legal duty to act in the i hest interests of

the beneficiary and is not limited to o postiions dealin g sedely with financial matters )

=
Example: An FBE Lab fechmician whose expertise i in fingerpring analysis cam join and be o
member of an orgonization fike the j:‘:u,w wil] Nationo! Association of Fingerprint Analvsis, even

though the vrgormzation assisis in setting i ity assurance standards that could kater be applied
io ;7;B“;"f*‘}?ge}jprsfssi procedures. As long as the employee’s involvement is “simple membership,
' FED notice or pre~ ppron af requivement. If the emplovee is requesied 1o serve as an
mi-fedeval entity, however, pre~approval would be requiived by the concerned

. e Hoence ane of Sy A v vice nr ! o Cerve the Wikdlife o
Fxample: An FBI el ::;gee.-/s ¢ anal fvst fas ﬁe mzdm as vice president of Save the Wildiife, o
nonprofit organization. This Csimiple :;@e;/s';aers#’ﬁpv Vas ¥

¥ I AR ofvs I F wveen ey v o o3
aecamparied by o fidhician gy, BB pi e~cproval wonld be re ;wma

{c} Procedures for Reguesting Agmgo\fsi
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Emplovess who wish 1o engage in personal-capacity participation in an outside organization
must submit an slectronic version of form FD-331. Reguestors in offices without Intranet
connectivity should complete paper versions of the requisite forms. Their division security
point of contact will enter the information electronically on behalf of the emplovee. Those
entering the information will attach a signed, electronic version of the submitted paper form o
the automated request process, See Ethics Guide Reference Library for a proxy FD-331 form,
“Reguest for Approval of Parsonal Capacity invabvement in an Outside Organization.”

{d} Division Head Approval

{1} An employee's request for personal-capacity partic }dti@ﬁ in an outside organization
required by this section will be processed per the electromc workflow procedures mandated by
this section,

{2y Final approval of a request for outside employment under the procedures of Section 4 8 S
constiiutes approval for purposes of this section as well.

4.8.7.2.1. Use of Government Resources

{a) As a gﬁ%nerai rule, activities on behalf of outside organizations should not be conductad at
the gxpense of the government in terms of time or monsy. Use of government property or
resources in support of an cutside organization may, however, be authorized by an official with
responsibility and authority over the resource in gquestion pursuant to 5 CFR. §§ 251.201-302,

if such use advances the interests of the government and does not unduly burden gw&;’r‘.mem

aperations.

{b) Even if use is approved, these resources may not be used in & way that suggests that the FBI
or DO endorses the activity, nor may they be used for outside activities in a way that interferes
with official business. Employees may not task subordinate staff to assist them in their personal
~capacity outside activities,

Example: A FBI Lab technician, whose expertise is in fingerprint analysis and who is o member
i *w‘iwai Nationa! Association of Fingerprint Analvsts, may, w;i’h the permission of his
et ch af, copy an orgonizational chart of the Association from its web-page and print o g
government computer since this involves g de minimis use of the government resources. The
emploves could not, however, print the 100-poge assaciotion directory, since this is not o
reasonable use.

o)
"y
e
sl
¢ !2

4.8.7.3. {Mlicial-Capacity Pavticipation iy Outside Ovrganizations

{a} in official-capacity participation, FRE/DO) management assigns an employee to participate in
a non-federal organization as part of the emploves’s official duties, under the direction of an
appropriste supervisor, All official-capacity participation requires prior approval, As detailed
below, approval authority varies based on the degree of the involvement in the organization.

{b} Limitation on the scope of this section. This section doas not apply 1o participating in an
arganization in a personal capacity or appearing in one’s official capacity a3 a speaker, panelist,
or other participant in a seminar, convention, or other particuiar event.

4.8.7.3.1. Official-Capacity Participation Limited to Passive Membership
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{a} Passive membership encompasses serving as FBI observer of the organization's activities
and exarcising the privileges of memba individually, While the employee participates as a
representative of ihe Fal, the employee does not serve in a position reserved or created for the
FBI representative.

Example: An FBI ethics ottorney asks to and is gutharized by her AD to join o major compliance

and ethics i"f‘i’?“ﬁfi{}i‘i"{)ii i her official copacity. Her membership is accepted, and she attends
the group’s meetings, participates in substontive discussions, and ottends its annual conference
ke ony other member in the orgonizotion. She does not pocupy o manogement position, but

rathes, is simply o member. This Is possive membership.

¥

o
e

{b} Approval Authority, For official-capacity participation that doss not extend beyond passive
membership, the appropriste approval authority is the employee's division head, who may
delegate this dedision 1o an appropriate official of grade G8-15 or above,

{c} Procedures for reguesting approval

Emplovess assigned to engage in official-capacity participation in an outside organization must

submit an electronic version of form FD-331. R&%}UPSH} s in offices without Intranet

connectivity should complete paper versions of the requisite forms. Their division security

point of contact will enter the information slectronically on behalf of the employee, Those

entering the information will attach a signed, electronic version of the submitted paper form to
the automated request process. See Ethics Guide Referencge Library for a proxy FI-331 form,
“Request for Approval of Official Capacity Involvement in an Outside Organization.”

{d} Approving Reguasts

All official-capacity participation in outside organization requests will be automatically routed
through the slectronic workflow process to GIC ethics attorneys for review and appropriate
approvals, If the request is determined by QIC to be legally unobjectionable, the Division Head
reviews requests for passive official- cagtwm‘y participation in outside organizations and may
approve them if it is determined that the participation will only constitute passive membership
and is necassary or proper for the awmmhsi"n'smt of the FBI's mission.

4.8.7.3.2. fficial-Capacity Participation Exceeding Passive Membership

{a} This category includes, but s not limited to, serving as an officer, director, or similar
managerial position; serving in a position that is accompaniad by a fidudiary duty; or serving in a
position that s reserved or reuted for an FBI representative

Example: The Deputy Divector of the FBEis traditionally offered and serves in g position on the

4

executive board of the International Chiefs of Police. This is more than passive membership.
{b} Approval Authority

For proposed activity beyvond passive membership with national and international non-federal

grganizations, the Deputy Attorney General {DAG) is the approval authority. Use of the
electronic version of the FEB-331 s still mandatory to document appropriate review and FBI
chain of command concurrence in the cutside activity, Once securad, OIC will print the form
and pursue DAG approval throug % DO preseribed processes.
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For such activity with other {regional, state, county, or local) non-federal organizations, the
electronic FD 331 process will aiso be used and the ag:s;:\mvai authorities are the Assistant
Divector of the concerned FBRIHQ Division {Le., the FBIHQ division with the greatest interest in
the programs, objectives, or policies of the organization) and the FBI Deputy Designated Ageng
Erhics Official {DDAEQ). Routing to these approval authorities \mii occur via the workflow
process of the electronic FD 331 and through coordination of printed forms by QIC

{c} Procedures for reguesting approval

Emp%n eas who wish to engage in official-capacity participation in cutside organizations must
submit an electronic version of form FD-331. Regquestors in offices without intranet connectivity
should complete paper versions of the requisite forms. Their division ssourity point of contact

will enter the information slectronically on behalf of the employes. Thase en’tering the
information will attach a signed electronic version of the submitted paper form to the
automated reguest process. See Ethics Guide Reference Library for a proxy FD-331d form,
“Hequest for Approval of Official Capacity Involvement in an Outside Grp'af\ ation.” The
electronic request should also nclude upioaded documents that cutline:

{1} The organization’s name, a summary of its goals and objectives and how s work is related