Why Lawyers Would Save |
OUR SUPREME COURT
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F. H. STINCHFIELD OFFERS CONVINCING ANSWER.

“If Lawyers are sometimes wise, it must be when they
defend their most cherished ideals.”

President of the American Bar Association Speaks as an Individual
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Address Delivered by F. H. Stinchfield, President of the American Bar Asso-
ciation, before The Civic and Commerce Association at Minneapolis, Minn.,
February 22, 1937, and Heard over the Columbia Broadcasting System

Ladies and Gentlemen,

Wherever you are, as you listen toda'y, you are dis-
turbed about the welfare of your country. It is under-
standable. But I can offer you no relief from worry.

Each one of you, as to your own self, knows what
earthly institution you most revere; it may be your
church, your family, or our democratic form of govern-
ment. For whatever blessing you have this deepest
reverence, you would be frantic if you heard it pro-
posed, by the highest authority of the land, that such
blessing be destroyed. You know, without my saying
so, what are the highest ideals of most lawyers, those
institutions for which they have a reverence close to
wotship: the Constitution of the United States and the
Supreme Court which interprets that Constitution. Yet
lawyers now hear the declaration that the Constitution
and the Supreme Court will be fundamentally changed.
We have been forced to listen to the demand that all
we love and respect, written into the Constitution and
sustained by the Supreme Court, be destroyed; that the
complete independence of our highest court end. Remem-
ber all that, please, If we vigorously oppose, you will
know that we speak from a deeper feeling than mere
resentment; we see our gods of this earth about to be
violated. Had we only the poor feeling of resentment,
vou could be careless of our words as-but the product
of a weak, human attribute. It isn’t just resentment. As
you listen, please remember that when men plead for
their ideals, you are forced to the belief that what they
say comes from a depth of sincerity. No feelings founded
in worship can ever be lightly regarded. If lawyers are
sometimes wise, it must be when they defend their most
cherished ideals,

The proposal made by the President will destroy the
Supreme Court. That statement is not made lightly. It
will be destroyed. From that destruction, will come
fundamental changes in the Constitution. If I am right
in that deliberate statement, I shall be able to persuade
vou of its truth.

Other Changes Inconsequential

Many continue to remind you that there are other
proposed changes than the one of which I speak; to these
lesser changes I have not referred in speaking of destruc-
tion. They are inconsequential beside the main issue,
Whether we agree with these incidental proposals,
needn’t claim any of our attention. Take them or leave
them! Just as you wish. We may not agree with them
entirely; but let’s have no debate on-them; they are
but the camouflage that conceals the weapon. We can
yield on all of them. For instance, we need offer no oppo-
sition to the proposal that ¢ases be appealed directly
to the Supreme Court; or that the government be notified
when a constitutional question is raised, although in liti-
gation between private citizens; or that the Supreme
Court have a proctor. Let Congress have a proctor, too;
let the Executive department have a dozen, Twelve won't
be enough! Pardon me if I say about these collateral
issues, “Forget it.” It's the violation of the Supreme
Court we speak of, those six new judges who are to ride
herd on the present ones who won't be driven into the
Executive corral. But the Supreme Court must not be

destroyed, and the Constitution must stay—until that
time when you, the people, in the manner you have pro-
vided in your Constitution, shall say otherwise. When
you shall have so decreed by that methed, lawyers will
protest no longer. Your voice will be our voice. Seldom
does a crisis arise when one can, with sincerity, refer to
words 6f Lincoln when he spoke of another great crisis
through which he labored. Lincoln’s basic purpose was to
save the Union. He didn’t care about details. Today,
without the slightest hesitancy, thinking of the Supreme
Court and its proposed destruction and then of the lesser
changes suggested, offered but to conceal the main attack,
I revert to the words of Lincoln:

“If T could save the Union without freeing any
slave, I would do it; if I could save it by freeing all
the slaves, I would do it; and if I could save it by
freeing some and leaving others alone, I would also
do that.”

So it is today. As Lincoln would save the Union, lawyers
would save the Supreme Court. Incidental changes are
of no consequence.

Changing the Constitution

Let me state to you very briefly the proposal of the
President, For every judge over 70 who won't resign,
the President will appoint another judge, of his own
choosing, an offset, as it were, to the man whose inter-
pretation of the Constitution he doesn’t like. If the Presi-
dent accomplishes his purpose, we shall have fifteen
judges on the Supreme Court. Heretofore three of the
present nine have often been sympathetic toward almost
every law which Congress has passed. The six added
will make nine, a majority of the fifteen. If, perchance,
some of the present judges, heart-stricken by the pro-
posal, should resign, the proportionate majority for the
Administration would be even larger. It is as certain as
anything mortal can be certain, that the men sclected
will be those whose views indicate, with utter directness,

- their intention to support the laws which Congress, under

the instructions of the Administration, shall pass. The
result is necessarily clear. In order to uphold these laws,
the Constitution would then be so construed as to sustain
all the legislation of the Administration. The Constitu-
tion would have been changed just as completely as if
by amendment; except, however, that if amendment had
been undertaken, you and your state could have a voice
and the Supreme Court would not have been violated.

The Constitution has been amended 22 times, not, as
now proposed, by increasing the Supreme Court by two-
thirds of its membership, but in the way expressly pro-
vided in the Constitution. Consider this; if, on each of
those 22 occasions, the amendment had been through a
two-thirds increase in the membership of the Supreme
Court, how many Supreme Court Justices should we now
have? If you wish to do the example, commence with the
figure six. I suspect you'll reach 500,000, Each of the 22
amendments was taken in gccordance with the simple
machinery of Article V of the Constitution. The average
time for the adoption of each of the last three amend-
ments has been less than a year! Prohibition, the 21st
Amendment, was out of the way in less than ten months.
Is it suggested by the President that these important



social changes are less dear to the people than the ques-

tion of whether we may lawfully purchase liquor? Or,
perchance, should we wonder whether ths impatience
of the President with the customary courses of law has
grown out of all democratic bounds in the last four years?
Consider that possibility!

To express ideas, our chief medium is words. Our
ideas of liberty were expressed in words in the Consti-
tution, Somebody must construe those words; we can-
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words by Presidents, Congress, Governors, State Legis-
latures, Words can hardly be used which do not require
interpretation. From time immemorial, construction of
written words, statutes, and censtitutions has been the
work of courts—of no one else, except that you can bear
in mind the time when it used to be the privilege of kings
and autocrats. The task, therefore, of interpretation
under democratic rule, was for the Supreme Court alone.
There it has rested for 130 years. What other task could
belong to the Court if not to say what the people meant
when they adopted the Constitution, and what Congress
means when it passes statutes?

Not All Congressional Acts Valid

As you know, if a law does violate the Constitution,
it is, in no sense, a law. It has no effect whatever. It is
a declaration by Congress or the states which they had
no right to make; the people had willed it otherwise, But
you yourselves may amend the Constitution. It is so pro-
'\"ided Tuda: an ajtern native 10 d.lll(.lldllll?uh is offered you.
It is proposed that men, ready and willing to construe
the Constitution as they are direcied, -b¢ appointed to
the Supreme Court; with the utter certainty, known in
advance, that they will construe the Constitution in that
elastic fashion which will mean that every law is valid.
The Constitution by this method will have been changed
just as exactly as if you had had a chance to express your
opinions as to the wisdom of the change. Make no mis-
take about that.

Let us review what has happened since 1933—four

years ago. Please remember the gverage time for the

adoption of the last three amendments—less than a year.
Much extreme legislation has been passed in those four
years. It proposed extraordinary changes in the rela-
tionship between man and man, and between the states

and the federal government. Some -of those laws the-

Supreme Court has declared invalid. Why? Because the
laws destroyed fundamental rights., Many more unusual
statutes are now being considered by the Court. Others
will soon be there. With the declaration by the Supreme
Court of the inv ahdltv of these hws the President has
been utterly dissatisfied. He has been angry that his will
has been thwarted. Law followed law, forced by the
Executive. Some men said that the plan was to 8o load
the statute books with invalid laws, each, please note,
pleasing to certain large groups of voters, that the
Supreme Court would be so harassed that its sound
judgment would be influenced. That hope has not been
realized. But the determination to have all their laws
approved has not lessened with the Administration. If
you have any doubt that the President is aware that
the Supreme Court changes now proposed by him will
alter the Constitution, please recall his message. His
words were:

“If these measures achieve their aim, we may be
relieved of the necessity of con51dcr1ng any funda-
mental changes in the powers of the courts or the
Constitution of our government.”

Who asked that you and I be relieved of having changes
made in the Constitution in the way provided? It has always
been anticipated that there might be changes in the Constitu-
tion with changed times, The manner of such change was
set forth in the Constitution. General Hugh Johnson, who was
ever ready, as you know, to crack down on citizens even when
they believed their liberties threatened by the new laws, has
confirmed the President’s statement. In his army way, he said:

“The fear is that he (the President) will appoint
judges who would probably believe in what the country
has just voted for overwhelmingly, All that ie unques-
tionably true. He will do exactly that.”

I know that already you haven't the slightest uncertainty
but that it is intended, by the personal selection of new
judges, to amend the Constitution by a re-interpretation of
that document; that the views of the new judges will be
known when they are chosen. Let’s see, in an everyday way,
what you think of such a proposal. You have been in court;
you perhaps have been a juror. Do you remember some
questions invariably asked jurors about to be chosen to deter-
mine facts? A few of the common questions will refresh
your recollections. A lawyer asks a possible juror: “Have
you talked with anyone about this litigation?” Or, “Have you
formed any opinion on this case?”” Or, “Have you read about
this trouble, or this crime, in the newspapers?’ Or, “Are you
wholly free from any bias or prejudice in such a matter as
the one before us? You know what always happens; unless
the answer is unequivocally “No,” the juror cannot sit. And
you will agree that it would be wrong for him to serve. What
do you say, then? Have you thought  in this crisis, that no
man appointed to the Supreme Court, if this legislation
passes, could qualify if those simple jury questions were
asked him? And that judge is to pass upon laws and the
Constitution! Will you allow that to happen without your
vigorous protest? Is that what any court—most of all your
Supreme Court—means to you?

Right Method Clear

You know the manner in which the Constitution ought
to be changed. Articie V deciares the method. Is it fair or
candid, to use no stronger words, that the change be made
by indirection? Why should the Constitution be amended in
an autocratic fashion? The way provided has been used 22
times; what is wrong with it? We are used to it; we know

-how it works. We prefer going at an amendment directly,
We want to know exactly what the result will be. The people
of this country may want changes in the Constitution. You
may prefer to give up rights which have been reserved
to you. But some of us want you, yourselves, to tell us that,
rather than to have Congress and a hand-picked Supreme
Court make the changes. The word of Congress about what
you might think, if you were asked, doesn’t satisfy us. Why
aren’t you consulted ? Is it because you may say, “No"”; that
you believe that government is powerful enough already?
Or is the spirit of autocracy in the land already so great as to
irresistibly require autocratic action?

Please bear in mind, still, that amendment has been
accomplished three times recently in fess than a year. Are
you willing that Congress, without consulting you or your
state, and by a mere majority, bring about the same result
that would happen if the Conastitution were changed in the
regular way? Do you want any man to talk for you on a
matter that is your own personal business, perhaps involving
your very liberty? You can, if you will, and whenever you
will, change the Constitution so that hereafter Congress can
apcak for you in everything, absolutely everything. But if
you are to do that, you ought to say so, not somebody for
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you. All of us will take a chance with you when you have so
declared your will.-But we aren't satisfied to have anyone else
speak for you.

This is the 22nd day of February. In his Farewell Address
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“If, in the opinion of the People, the distribution or
modification of the Constitutional powers be in any par-
ticular waung, let it be corrected by an amendment in
the way which the Constitution designates. But let there
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instance, may be the instrument of good, it is the cus-
tomary weapon by which free governments are destroyed,
The precedent must always greatly over-balance in per-

manent evil any partial or transient benefit which the
use can at any time yield.”

Are these words outmoded, ailly warnings of horsc-and-
buggy days?

Let me remind you of some similar situations. In each
of them the Constitution was amended. An income tax law
was held invalid. The Supreme Court was divided five to
four. The country was filled with controversy, Only one more
vote with the minority of the Supreme Court and it would
have been a majority, to sustain the law. Twao judges, if the
pre_sent proposal is sound could have been immediately pro-
vided b Oy LONETess with instructions from:ihe President to
put a different interpretation on the Constitution, It was not
done that way. The matter was placed directly before the
people by a proposed amendment. It passed.

The 19th Amendment came about in the same way; it

gave to women 'H-n richt to vote., Let me illustrate. in that
gave nght 2 vole. L&l me n.ustrate, In nal

connection, the insincerity of the method now proposed. Let’s
see if you would have liked it! Suppose it had been suggested
that, instead of an amendment, new judges be appointed by
the President to construe the 15th Amendment already in
effect, to give women the vote. Do you recall the 1s5th
Amendment? It provides that:

“The right of the citizens of the United States to vote
shall not be denied or abndged by the United States

or by any state on account of . .. previous condition of
servitude,”

Wormen said, often enough, in those days, that they were
enslaved without the ballot. Would it have seemed sincere
to you to hear a proposal that new men be appointed to the
Supreme Court to construe the servitude phrase as includ-
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difference in principle today. e
One recalls that the President said to a Congressman'

“Don't let any doubt, however reasonable, as to the
constitutionality of this law prevent you from voting
for it

-

Will it be said to the new appointees to the Supreme
Court:
“Don't let any doubt, however reasonable, prevent
you from finding this legislation constitutional”?

X you didn't like the remark to a Congressman, what do
you say when you think of its being made or implied to the
Supreme Court?

Do > you T recall the charge made agamst ng Georgc of
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of Independence and sets out one basic reason for the
American Revelution. Listen to the charge made: “He has
made judges dependent on his will alone for the tenure of
their offices!”
The Way to Invite Tyranny

Perhaps it seems to you that there is no danger in this
irregular method of changing the Constitution. Let us dis-
cuss it a moment. Qur government was established on an
utterly new theory of government; that all laws should be
passed by but one branch of government, only one; that they
should be prosecuted by an entirely separate set of men, only
one set; and that the validity of laws be determined by a
third branch wholly independent of the other twa. We have
always believed that no man can be wise or fair enough to
write the laws, to say what they mean, and to prosecute
offenders of those laws. For one man or one group of men
to have all those three powers is tyranny. Now please remems-
ber: You know that each of these debatable laws was called
a “must” law; that is, Congress was directed by the President
to pass them. You know that they were prepared by the
President’s men under his instructions. Of course, the Execu-
tive prosecutes any violator under these laws. And, of course,
when the Supreme Court is dominated by men of his own
choosing, their views, known in advance, determine whether
these laws invade the liberties of the people.

Please tell me what more power has ever been lodged in
an autocrat, Is that what you want? It may be that you are
satished that the present Administration is sincere; but if you

are ready to surrender long-cherished rights, you ought,
nevertheless. to consider the precedent establiched., What ie
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done today can be done tomorrow. Perhaps, tomorrow, that
Executive with whom you are now satisfied will not be in
office (unless, perchance, the practice of only two terms is
also to be soon changed), and that you may not be then
satisfied with the new Executive. But power once obtained is
seldom surrendered. If one President can change the Con-
stitution, without consulting the people, another can do it
Does any of you believe that a later President will give over
any powers which you now permit a President to seize?
Shall we change utterly our theory of government? If this
legislation becomes valid, we shall have come to the end of
the road we have been traveling. We shall have said that
democracy has failed; that the division of powers into legis-
lative, execytive, and judicial departments is no longer desir-
able; that government can succeed only if powers are con-
centrated in one department or in one man. Tkat may be
what you wish, But there are many of us who doubt that you
wish it.

You will remember that growth of tyranmical power
follows no set fashion. In times past it has come through
controi of the miiitary, control of the navy, by foreign inva-
sion, by loss of the spirit of liberty, and in other innumerable
ways. It has also come by reason of inertia, an inexcusable
sin; and if it comes today, it will be by virtue of that sin.
If autocracy resuIts what difference the road trave]]ed’
uouct‘:‘ﬂii"ﬁi]un Ol POWCF Illl .lwi?l meanl, m 81] nges, ms-
aster to the common man—to you and to me. Why should
we believe the result will be otherwise now? Autocracy
today follows the old pattern throughout the world.

(The above wddress was delivered by F. H. Stinchfield as an
individual and not in his orhc:al capacity.)

You can help Keep The Supreme Court independent of Political influence by distributing this folder.

One to 100 copies free on request postpaid.—Larger quantities at cost.
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ON D . ARDING THE DIC... IARY .

By Booth Tarkingfon

My father, at the age of ninety-one, told me he didn't
feel old enough to glory init! It is only to the young that the
old seem old. When we're ten. thirty seems pretty old, and
when we're twenty we look npon people who get married
after the age of forty as ludicrous and even rather scandalous.
To the President's young middle-age and equipment of
splendid vitality, which we hope will be the sanie forty years
from now, the age of seventy seems superannuated. To the
painter, Titian, working hard at ninety-nine and then cut off
untimely by the Lubonic plagre. seventy didn't seem old at all.
To Titian, seventy seemed the age at which he'd just begun
really to know how to handle the tools of his trade.

Most of the disastrous mistakes recorded in history were
made by men in middle-age. younger middle-age and youth.
[ pause to mention merely as an infinitesimal item of the
prodigious list, Napoleon at Waterloo, \Wilkes Booth and
Pontius Pilate.

In the view of amvbody who doesn’t prf:fer dust in his
eyes, there are very few living men who wouldn't necd to be
at least seventy to be qualified to sit on the bench of the
Supreme Court of the United States.

However, after listening attentively to orations by advo-
cates of the bill, and after reading reports 0T the many state-
ments and arguments in favor of it, I find that what remains
m my mind, as the boiled-down grist of what I have heard
and read, may be expressed more simply as follows: “These
judges are too old because we've got to get 'em out of the
way in order to change the Constitution without changing it.”

That is to say, the praponents of the bill do not only admit,
they urge and proclaim that the present judges must be
removed, or overwhelmed, because they stand in the way of
certain policies. We may understand the matter better if we

pause to inquire here: How' do the judges stand in the way

uf those policies ?

The first part of the answer to that question seems to rest
npon the fact that we, the people, are not_infallible. Political
vrators often tell us we are: but we know better. \We often
reverse our mwost passionate opinions. \We threw out the
Democratic party after Mr. Wilson. We threw out the Repub-
lican party after Mr. Hoover. We threw in Prohibition with
great enthusiasm; we threw it out uproariously! Even our
Presidents are not infallible; and we prove how thoroughly
we believe this by the way we geverse ourselves and rirn on

them, bringing to mind an old aphorism, “Republics are
ungrateful.”

The framers of the Constitution understood our fallibility.
They knew that they themselves, being human, needed to be

protected from their own impulses. They knew that we, and

5 ac 13l d ennadd
our Presidents wo ee

lso, would need this same protection. That i

Constitution and its careful provision for
amendnients. The founders of the country knew that neither
one man nor men in the mass are to be trusted to think
rightly, or for the general best interest, in a Juurry. Moreover,
as the Constitution is the charter of our liberty, and therefore
it is vital to us all that the words of the document should
never be misunderstood or misapplied, its framers provided
us with a dictiongry. In regard to the Constitution of the
United States, that's what the Supreme Court is. In essence

and reality it is a dictionary.

a
why we have a

The judges do not gotern the people; and, as for the
policies in the way of which the present judges are alleged to
stand as obstacles, the judges do not condemn those policies,
nor praise them, nor in any manner criticize them, Some of
the jndges and possibly, so far as we know, all of them may
approie of those policies; it is not their business to tell us
whether they do or not. Their business is solely with the
words and groups of words used in the Constitution of the
United States and its Amendments. They are simply the
highest authority we have on the meaning of those words
and groups of words. All the judges can tell us is what those
words mean and, by the Constitution itself, their majority
opinion, no matter by how large or small a majority, settles
the meaning of the word or groups of words in the Constitu-
tion. The judges do not say to all of us or to any one of us,
“You shall do this thing or that thing!” or “You shall not do

this thing or that thing!” They only say, “The word black

means black: the word white means white.”

Proponents of the bill declare that its real purpose is to
replace the present judges with men who will have the present
President’s good purposes so much at heart that, in order to
forward themy, they will say to us, the people, “The word
black means w4iite; the word white means black.”

That is to say, we shall henceforth have no dictionary,
The words in our Constitution will henceforth mean whatever

-any President—good President or bad President, strong

President or weak President, intelligent President or stupid
President (and we have had all of these and shall again)—
the words of which our Constitution is composed will hence-
forth mean what any President wants them to mean.

President Roosevelt knows his own good intentions and
benevolent purpose; but we, the people—or at least many of
us—are permitted to doubt if he himself would care to take
this risk if he were one of us, a private citizen—-and if
Mr. Henry Ford, for instance, were President! We're pretty
confident, in fact, that if this were the case, Mr. Roosevelt
would prefer to keep the dictionary,
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Red Victory Seen in 3 Jurists’ Dissent
Treating Communists as Political Party

./ 'The confusion inside the
)\gglpreme Court of the United
“Weaf® "EEEms to grow with
each k's decisions. This
time th

ommunist Party ¢cEn
boast of 18 great‘é!!"ﬂgtbry.

Three of the nine justices have
accepted the persistently ex-
pressed alibi of the Commu-
nists in this country that they
are “just another political
perty.” L T

The Congress repeatedly has
proclaimed by law that the
Communist Party is not a
political party but a conspiracy
- which walts for the oppor-
‘tune moment to overthrow the
Government of the United
Btates.

The three justices of the
Supreme Court who have ac-
cepted the argument of the
Communizts that they are
just a politica] party are
Chief Justice Warren, Justice
Douglas and Justice Black,

The opinion of the court In
the caze held that an employer
In Callfornia was justified in
discharging an employe be-
cause of memberchip in the

Communist Party and that it.

was covered by the con-
tract between the union and
the employer. Justices Harlan,
Raed RBurton, Clark, Minion
and Frankfurter eoncurred in
the ruling of the court.
But Justice Douglas, writing
& dissenting opinion in behalf
of Chief Justice Warren, Jus-
tice Black and himself, said it
wasn't & matter of a local con-
tract and that the doctrine
expounded by the majority
violates First Amendment
guarantees of citizens who are
workers in our industrial
plsnis.” Then Justice Dougias
writes: '
“T“EER bBeller {llustrate my
difficulty by a hypothetical
case. A union enters into a
tﬁve-bunmlng agree-

—

ment with an employer that
allows any employe who is a
Republican to be discharged
for ‘just cause.' Employers can,
of course, hire whom they
choose, arrgnging for an all-
Democratic labor force if they
desire,

“A unfon has no such lberty

‘i:‘f it operates with the sanc-

ionn of -the State or the Fed-
eral government behind jt. It
is then the agency by which
governmental policy is ex-
pressed and may not make dis-
criminations that the govern-
ment may not make.

“But the courts may not be
implicated in such a discrimi-
natory scheme, Once the courts
pui their imprimatur on such
a contract, government, speak-
ing through the judiclal
branch, acts. And it is govern-
mental action that the Consti-
tution controls.

“Certainly neither a State
nor the PFederal Government
could adopt a palitical test tor
workers in defense plants or

other factories, It is elemen-

tary that freedom of political
thought 1s protected by the
Fourteenth Amendment
against interference by the
Btates, and agsinst Federal
regimentation by the First
Amendment.

“Government may not favor
one political group over an-
other. Government may not
disqualify one political group
from employment. And if the
courts Jend their support to
any such diseriminatory prg-
gram, Shelley vs. Kraemer
teaches that the Government
has thrown its welight behind
an unconstitutiona! scheme to
discriminate against citizens

by reason of their political

ideology. That cannbt be done
in America, unless we forsake
our Bil] of Rights. ...

- ol iy apigy,

the Supreme.Court

“The court today aliows be-
Hef, not conduct, to be regu-
lated.”

This means that Robert

tehins..of the Enpd..for

ublic, who thinks the
Communist Party 15 “just an-
other political party” and who
is spending Ford's miilions to
advocate - that doctrine iIn
America, has found staunch
support in the views of three
members of the Supreme
Court. S

It means 2l that these

same justices reveal an incon-
sistency with thelr refusal last
weck to review a case In which
two workers had appealed
against a court decision com-
pelling them to join a union,
though it was against their
reiigious bheliefs ag protected
under the First Amendment of

.the Constitution.

Justice Douglds offered in
support of his view in the
Californla case just decided
that Chief Justice Hughes in
1937 had ruled that a State
couldn't punish Communists
for holding & public meeting,
But that was long before the
true meaning of the Commu-
nist conspiracy was exposed,
as it has been in the last
10 years, and safeguards writ-
ten into law by Congress.

Justice Douglas says & de-

fense plant may need to pro- .

tect iiself amgainst sabotage
but that the worker wasn't
gullty of any acts of sshotage.
This means that the doctrine
of prevention s being dis-
carded, and, if the argument
iz fully accepted, the Congress
and the States must wait till
bombs are thrown and. com-
plicity of an individual is
actually proved before pre-
cautions can be taken against
the hiring of agents of the
Communist espfonage and sab-
otage apparstus. It's Jgll just
& “political ideology” Jus-
tices Warren, Doug and

" Black.

{(Reproduction Rights Ressrved)
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uprem

Court and Commun

Eastland’s Charge of Pro-Communist
" Pattern in Rulings Is Reviewed

Congress is under heavy
pressure from “left wingers”
to kil all the legislation pro-
posed st this session that is

designed to overcome the ill
effects of various decisions of
the *8ypreme, Court  of the
United Btates. Some of these
decisions weakened the proc-
esses by which criminals can
be effectively prosecuted.
Some have been termed “pro-
Communist” decisions be-
cause they aid the members
of the Communist conspir-
acy in carrying out their
subversive plots,

Senator James Eastland of
Mississippi, chairman of the
Benate Judiciary Commlttee,
has come up with the “scores”
of the tndividual justices of
the S8upreme Court on Com-
munist issues. He says three
$ustices of the high court
have consistently ruled in a

wawy that honofite the MNam_
WAy wilavr woiitail wiv Wi

munist side of the argument.
He declares that = Justice
Black, for example, has par-
ticipated in a total of 71 cases
before the Supreme Court in-
volving communism, and, as
Senator Eastland =ays, his
“batting average ls an even
1,000.” Senator Eastland re-
cently said to the Senate:

“Seventy-one times he
(Justice Hugo Black) voted
to sustaln the position advo-
cated by the Communists,
and not one vote or one caze
did he decide to the con-
trary. ... .

“It is hard for me to be-
leve that the Government,
or the Btates, the Departe
ment of Justice and the Fed-
eral Bureau of Investigation,
the congressional committees
and the district courts and
clireuit courts of appeal were
always wrong.” . .o

Senator Eastland points
out that the “batting avers
age” of Justice Douglas was
almost the same as that of
Justice Black, The Senator

“Justice William Douglas

participated in 69 cases, His
batting average is slightly
lower than Black’s. Prg-
Communist votes—86; anti-
Communist—3, ... o

“Felix Frankfurter iz the
third member of the court
who has served continuously
throughout this period. He
participated in 72 cases and
his record shows pro-Commu-
‘nist votes—56; antl-Commu-
nist—16."

The Senate Judiciary Com-
mittee chairman has analyzed
the decisions of the Supreme
Court since 1819 on the sub-
ject of communism, and he
gays that, in the 24 years be-
tween 1919 and 1942, the Su-
‘preme Court decided only 11
cases involving Communist or
‘subversive activities, and, of
these 11, “the first seven were
decided against the Commu-
nist positions and in favor of
the Government.” Since 1043,
however, he points out that
there have been 73 cases in-
volving communism or sub-
version, only 34 of which were
passed upon in the 10-year
period between 1843 and 1953.
In those, “A majority of the
court voted In favor of the
position edvocated by the
Communists in 15 ‘cases and
held contrary to what the
Communists wanted in 19
cases.” -

Senator Eastland contin-
ues: o -

“Earl Warren took the oath
of office as Chief Justice in
October, 1853. In the four-
and-a-half years since he
has been Chief Justice, the
court has consented to hear &
fantastic total of 39 cases in-
volving Communisiz or sub-
verglve activitles in one form
or another.” Thirty of these
decisions have sustained the
position advocated by ‘the
Communists and only nine
have been to the contrary.”

The Mississippi Benator
says he does “not argue that
& judge was always wrong in
each and every individual

115,

decision that mi
result favorable tq:
munist position.”
nizes that technicalities of
various kinds sometimes must
result in a particular ruling.
He adds:

"What concerr.. me and is
of vast concern to the Ameri-
can people is the pattern that
has been developed and made
clear by these facts and fig-
ures. Also, since the great
number of cases considered
in the categories that I have
here discussed arise by virtue
of writs of certiorari where
the court affirmatively de-
cides what it shall consider
and what it shall not con-
sider, the startling increase in
the number of decisions that
favor the position of the
Communists can be Jjusti-
fiably held to be most signin-
cant.

“Even more important
than the high proportion of
cases which have been de-
cided favorably to the Com-
munists' contention is the
fact that increasingly, under
Chief Justice Warren's re-
gime, the court has been ex-
panding its usurpation of the
legislative fleld and purport-
ing to make new law of gen-
eral application which will
be favorable to the Com-
munist position, not only in
the individual ecases decided,
but in innumerable other
cases,

*The one area where there
seems to be some predicta-
bility with respect to the
Warren court's actlon is
where ceses involve the in-
terestz of the world Com-
munist conspiracy and its
arm in this ecountry, the
Communist Party, UB.A"

Thig is the first time that
any Benator basz undertaken
to go back over the record
and meke a statistical analy-
sis of Bupreme Court deci-
sions in the category of com-
munism, Maybe someone now
will make such an analysis

‘of the votes of membary of
Congress.

(Reproguction Rights Reserved.)
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As Their Next 0b|ed|ve

By Rob F. Hall

WASHINGTON .~ The bi{ier attack on Justice Hugo Black by Justice Robert H. Jack
son in Nuernburg, Germany, last Monday is an ominous sign that reaciion is “out to get”
the liberal majority on the U.S. Supreme Court, accordmg to a prominent laWyer who

declined to permit use of his

“He considered the unprecedented s

action of Jackson part of the reac-

- Yionary drive against the New Deal

-

and everything ‘which FDR sym-
Yholired. This drive has been suc-
cossful In destroying Big Three
Unity. It has also been successtul
In wrecking price control, the de-
feat of soclal legislation and the
veterans' housing program. FEPC
hasy been killed and the anti-poll
tax bill pigeonholed.

“So far, however, the BSupreme
Court has been more or less beyond
thelr reach. As a vesult of appoint-
ments made by Roosevelt, the court

s become a force for progress

nd for the protection of the rights

labor and the minorities.

ECENT DECISIONS

“There has been a series of decl-
sions which ran counter 1o the
wishes of Bouthern reaction and
big business interests.

“For example, there have been a

number of decisions upholding the |.

National Labor Relations Board in
litigation pressed by employers.
There have been several decislons
protecting the rights of the Negro
people, such as the Texas white

_ primary case, which established the

" maries.

right of Negroes to voite in pri-
A more recent example
was the decision June 3 outlswing

" Jimerow on busses in. intersiate

name.

HUGO BLACK

Btone., Although Jackson was ham- —

ed by Roosevell, as Frankfurter
was, he has been ldentifed with re-
actionary trends within the court”
The method which Jackson has
chosen to wage his fight was par-
ticularly shocking to a lawyer. “He
hes appealed to & reactionary Con-
gress and, more than that, {o the
House and Senat fullvlary commit-
tees in which Bouthern Dremocrats
and Republicans constitute major-|
itles, U he suceeeds fn his aims, he!
will pe striking & blow at the inde-
pendence of the fudiclary, a

-4

4
L o |
: braw damental principle of our godevd) v A,, _ i
i” #Other declsions have defended |ment.” ;élf ///_“/ e -/ f
" civil rights, such as the Schaclders| Asked to elaborate, the attarney wo 1o ILDRD H
' man ease, where the court ruled |pointed out that Ben, Jim Eastland . ;
oaingt an action 1o revoke the|(D-Miss), & member of the Benate 5. AUG 22 1946

citisenship of a Communist. An-

other iz the Bridges case which waz

decided against the red-baiters,
“In the liberal majority respon-

' sible for these far-reaching decl-

ns, Hugo Black has played an
poriant, sometlmes a declsive
le. Usually, the minority included
kson, Prankfurter, Roberts and

63 AUG 27 1946

,.-n.

Judiciary Committee can hardly be
expected to examine the case on its
merits. Eastland will judge Black
on the basis of the Juatice’s Bu-
preme Court decisions, which mt-
land opposes bitterly,

The fssue which Jackson has
chosen for the fight is the fact that
Black sat a3 & Justice In r!

AT - =2
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ases in which Crampton Harris
irmingham, his former law pa
er, appeared on behalf of &
nions, These were the portsl-ig-
portal cases Involving the Mine,
Mill and Smelter Workers and the
United Mine Workers against the
mine oberators. :

He pointed out that in 1943 Jack-
son had criticlzed Justice Frank

Murphy for wnarticinetion "in the

Murphy participetion
Schnelderman case because Murphy
had previously had some connection
with the case at Attorney General.

On the other hand, this atiorney
sald, Jackson never protesied when
Justice Owen J. Roberis, & former
corporation lawyer, participated in
eases involving his old clients and
big business friends.

Meanwhile gen. Kenneth Wherry
(R-Neb) has been actively pressing
for hearings before ihe Senaie
Judiclary Commltitee on the charges
cabled to it by Jackson. Chairman
Fﬂ. McCarran (D-Nev) has bee:

reluctant to agree, pointing o
hat Jackson's charges have not
‘ng to do with the confirmation of

ed M. Vinson as Chief Justice
the real business before the com-
mittee, _

Sen. Eastland, who hates Black's
progressive Ideas, threatened “to
have something to say in the Sen-
ate.” Sen, Clyde Hoey (D-NC), also
a member of the Committee, said,
“Naturally, I'd be disposed to favor
Jackson over Black.” .

Ben_ geatt Tasae (DLUTHY whn ha
il VOV, LGB \ur-ally, WOO nas

recently gonhe over completely to
the camp of reaction, suggested a
olution.” He would ask for ihe
stgnation of both Black and
ckson, which is like the old say-

, Hing—throwing the baby out wit

the bath water,

There is widespread agreemen
even among friends of Jackso

that his disannnimtiant at medk
=145 L8 Qisappliliiment at not

being named Chief Justice was the
immediate cause of his outburst.
But behind that pique is the deep
cleavage between reaction, which
Jackson represents, and the defensa
of the ~onstitutional rights of the
people, for which Black stands. In
this struggle, the protection of t
independence and integrity of t
Judiciary present itself as a pr§-
gressive objective.

r.- = ——— e -
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Move Towurd Reaction | soirmcins e aouly move v -

T is behind the extraordinary outburst of Justice:

¥ Jackson against Justice Black? ‘

" Clearly, far 'more than meets the eye in Jackson's
ﬁatement The circumbitance that one of the lawyers ap-;
yearmg before the Supreme Court was a law partner of

O Lt JU ——=m Justice Black be-
4 fore 1927, does
{ not explain it.
1 Only the politi-
cal line-up in the
Court and the'e
" changing pounca:
% line - -up in the *)mmoug

' clue.
Justice Black
i g was appointed by
#tdent Roosevelt as part of his plan to bring some I
breath of liberalism into the Court at a time when the ‘
mtﬂ:wmg important social changes.
Mipreme Court was viewed as the weapon with

lh#h'the “labor-Rating reactionaries would use to knife

Rhe'social reforms demanded by the country. Roosevelt
had to do with the Court what Lincoln and Jackson
before him had had to do—challenge its power to nullify
he national will. In vain did the big corporaldons and
eir stooges cry out against “packing the Courl.” I{ was
all too clearly that what they wanied was to have a
Pourt pack h their own representatives, willing to
—-—-—-—-,-.cé_' uttle t ew Deal reforms.

i’ropagandized Against Black
~ The same kind of propaganda was launched against
%dge Black at the time of his appointment. His subse-
ment opinions proved him to be a more consistent fol-
\ swer of President Roosevelt’s New Deal views than the
- Mories were willing to tolerate.
The growing “erisis” in the Court was aggravated,
mé, by the fact that it was split down the middle
so—called liberal and conservative wmgs This came
head in the decision giving the miners portal-to-
‘1 pay. Judge Black’s decision won the case for the
s in a 5-4 vote.
dge Jackson, a man ambitious to be the Chief

' e, led the opposing view. Today, he leads the-xseault
at Black.

_§5
/R M
2 MUG 231946 /¢

! country offers & from whatithey seem to.

Franklin Roosevelt will have been destroyed even as his
'y 1 labor and foreign policies have been desttoyed by the
Trymsan Administration, worlnng ever closer to the line
of the Hoover Republicans.
The present policies of the Government, in dor:=stic
and foreign policies, require a Cowrt willing to approve
easyres that cannot but limit, curtail and finally destroy
emoeratic Jiberties in the United States.

Ie the present move aimed at achieving such a Court
eady to approve the militarization of the ion and
repare it for world imperialist domination€ It lwould
seem that, this is exactly what is brewing beh:l&
.pcenes. This is how the country should understandithese.

the

loves which mean something quite different
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 “Unpredictable Sevmrr

- The nresent & 4

W‘ wid proseni term of the

open
against a background of an amaxing
exhibition fn the previous term of
balrsplit reasoning, Iarge-scale dis-
regard of judicial precedents mdi

frequent sdjudication of fmportant
ispues on u five-to-four dbvision.
These trends caused concern within
a8 well as without the court. To

quote Justice PuG““‘;E, e o

it WaS re-
grettable that in an era of doubt
and uncertainty ¥ * * this gourt.
should now itself become the breeder '
of fresk doubt and confusion,™
It was thoped that widespread
criticiam might lead the jurists to
attempt to reach fewer decisions
resting on the tenuous, base of one
vote. The fact is, however, that with
one more decision day remaining
¢ before the Summer recess, the ratic
of such decisions this term—one in
-eight—has been greater than in any
other term in the st two decades
or longer. The climax was reached
thiz week when in one session, out of

PR

.

R

iy —r
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i & five-to-four aplit,
Of these five cases the most pub-
+ lic intprest is in the finding ordering
. the release of the 24 former leaders
of the German-American Bund. The
bundists had been convicted  of
counseling members of the Bund to
"{evade the Selective Service Act, but
the majority opinion by Justice
Roberts held that “to counsel merely
refusal is not made criminal by the
act.” .In contrast the minority
opinion by Chief Justice Stone took
the stand that the defendants by
'¢ounseling Bund members to refuse |
1o edo_mlitary dutym—eounseled f
evasion of military service.” ’

NEWARK EVENING NEAS
6 /1Ty
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one thing siands oul as Tieariy 88
§t has in other terms—there is evi-
: §ent no definite alignment of the
' Jurists, although Justices Black,
' and Murphy sanarall

v

fy b a4 eether That holds mainl
1 CULU g wassa s =

' rtaln classifications of ca

l:' efeor example, those relating t

' 'e Sherman Act, when these three

'will invariably be together on the

anti-trust side. In econsequenceé ?E
- ¢ . this situation the couri, excepr as
tt:ma few broad issues, i:o‘;l:ins a.: |
unpredictable as ever
unge the congeries of New al

appofptees. . ' ‘
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BEFORE A

~ SPECIAL S0
COMMITTEE ON UN-AMERICAN ACTIVIUERS, .
HOUSE OF REPRESENTATIVES \¥g:§

SEVENTY-SIXTH CONGRESS
FIRST SESSION

H. Res. 282

TO INVESTIGATE (1) THE EXTENT, CHARACTER, AND OBJECTS '{_
OF UN-AMERICAN PROPACGANDA ACTIVITIES IN THE UNITED
STATES, (2) THE DIFFUSIOX WITHIN THE UNITED STATES OF
SUBVERSIVE AND UN-AMERICAN PROPAGANDA THAT IS INSTI-
GATED FROM FOREIGN COUNTRIES OR OF A DOMESTIC ORIGIN
AND ATTACKS THE PRINCIPLE OF THJE FORM OF GOVERN-
MENT A8 GUARANTEED BY OUR CONSTITUTION, AND (2) ALL
OTHER QUESTIONS IN RELATION THERETO THAT WOULD AID
CONGRESS IN ANY NECESSARY REMEDIAL
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AT WASHINGTON, D. C.
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e campaigned against M-.\?'or
that

tha oanlyv cannactinh was
PHT Uiy CUHTLGUa s as

'ners,
Communist ?
as a candidate against Mavor

ket ?

onnection with Miss Poyntz.

wiih Carl Hacker, a former
Labor Defense?

‘ime I ever heard the name.

ther he was a member of the

ot know him and this is the
ned.

that William L. Patterson
+ gecretary, was a member of

ntive secretary, Miss Dameon,

sing up on the organization
.onal chatrman did you deter-
refense was ever, at any time,
nternational Red Aid, with

International Labor Defense
before, my real information
fense came to me as the or-
these particular cases which

other information on that

r to ¢lear up the record—-
»t me ask vou this question.
ua;rman you did make some
it

. You see, after T became
th the distinct understand-
-anization and still is a non-

tanding?
else.
take the chairmanship?
‘rstood.
1d the governing board?

ving to have anything to do
- nonpolitical §

nd monpolitical and its one
vil rights wherever they are

UN-AMERICAN PROPAGANDA ACTIVITIES 5969

Mr. Tuosmas. What led vou to make that request? There must

liave haon comme rensan for 102
Lig&VE DS pULLIE FoddUil 401 1v§

Mr. MarcanTor1o, 1t is natural, Congressman, in ha\'inF read any
charges against the International Labor Defense Council that may
ha\'e%)een made, it was only natural, may 1 say to my colleague,

Mr. Tuomas. I am not referring to today, but as of the time you
made the statement.

Mr. Marcantonio, Correct,

The CHairman. Something must have led you to make such a state.
ment.

Mr, MagranTtonio. The reason 1 made the statement was simply be-
cause we defend the right of a Communist to be a Commumist; we

anoemiie Firea o N amrend <1 .

defend persons time and time again, charged with being Communists,
but I never lost an opportunity to assert and to reassert that the
organization was non-Communist,

r. Tuomas, Had you made any investigation as to whether it was
Commuuist or not?

Mr. Marcaxtoxio. My investigation is right there; I am the pres-
ident; 1 run the organization,

The Crairmax. You run the whole organization?

Mr. MarcantoNto. In accordance with the rules and bylaws and
in accordance with the constitution of the order. In other words,
I rvunh the organization in the same sense that Mr, Green runs the
A, F. of L. and the President runs the United States, in accordance
with the constitution and bylaws and regulations of the organization,

Mr. Tromas. Who formulates the policies of the organization; the
governing body?

M. Marcantonto. Let me say this about the policies: There are
very few policies formulated, because, if we are convinced of a per-
gon being framed, it is simply a question of getting in touch with a
good lawyer to defend him.

My, Taomas. You just assume he has been framed up and go
ahead and employ a lawyer?

Mr. Marcantonto. I said if we were convinced,

Mr. THomas, If you were convinced ?

My, Marcanton1o, If we were convinced; yes.

Mr, Tromas, Did you defend this fellow Strecker?

Mr. MarcaNTONIO. Strecker—the International Labor Defense de-
fended Strecker,

Mr. Tuaomas. Strecker was a Communist ?

Mr. Marcanrorio. Certainly; and the Sugreme é;ggm agreed with
the position taken by the International ¥ ense; and if it is
wrong. the_Supreme. Court is wrong; if we were un-American, the
Supreme Court is un-American.

My, Tuomas, Of eourse, personally, I think it was the poorest

y b o g3
decision the Supreme Court ever made,

The Cratkman. Well, gentlemen, let us not try to settle that here.

Mr. MarcaNTONIO. Weﬁ, if you think Chief Justice Hughes is in
error, it is a question of which one you are to accept, Mr. Chairman.

Mr. WHartLey. Mr. Chairman, there seems to be considerable ques-
tion, in the mind of both Miss Damon, the executive secretary, and
Congressman Marcantonio with reference to the subject of whether
or not the International Labor Defense was ever affiliated with the
International Red Aid. I think perhaps a few quotations from the

R I T Ty e
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‘m a par of the labor strugele,

s hot interested in the defense
regurdless of their race, creed,

amocratic rights are deprived:

husinessman if his demoeratic

Xazi if his democratic vights

hts are involved, certuinly:
atie activities, his demoeratic

n. then; you don’t give a hoot
or how much he is punished,

v T sav to my colleague from
ation of his democratic and

“his eorrect : You regard nazi-
enson you provide that you
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My, Marcantoxto. We had this in mind, we had this concrete situ-
ation, in other words, of getting into airplane factories, and Nazis
hanging around various places mvolving the national defense; in
other words, where their activities were of an espionage character.

The Cuairaan., Would that_be true of Communists?

Mr. MagcanTtonio. ‘If the Communists were involved in espionage.

The Crnammax, Why did you not say

Mr. Marcantonto. If a Communist were involved in espionage, we
would not defend him. We are not defending spies.

The Cramrvax, Then why did not you say in the resolution
“Communists” along with “Nuazis"?

My, Marcaxtoxio. T have been trying to explain that. That ques-
tion came up before the national board and eame up in connection
with a specific proposition of a Nazi activity, and we said that Nazi
activity involved espionage and would not come within the purview
of onr activities, The I. L. D. will not undertake the defense
of any Nazi, Fascist, or any other, under those circumstances. In
other words, it will not defend them or any other persons or organ-
jzations whose aims and activities are antilabor and antidemocratic.

The Cuatrsyan. It looks to me like that means what it says.

My, Marcaxtoxto. Exactly.

The CuaigMan, Anybody whose aims are antidemocratic or anti-
labor, regardless of what they engage in, you won't defend them?

Mr. Marcaxtonio. We won’t defend them if their activities are
sich—T was present at the time that resolution took place——

The CHatrman. All we have is what you say in the resolution.

Mr. MarcaxToxio. Many times we have lost these cases where we
just have words and have the Sg];:g%lg Court interpret them. I am
telling vou just what happened. ‘e will not—I will say once
again—we will not defend anybody involved in an antidemocratic
activity. By that T mean anything which is unlawful., And why do
we mention Nazis? Because the Nazi constitution and the Fascist
constitution came up, and we passed a resclution on that. But I go
further; if a Communist is involved in an espionage activity, tﬁe
International Labor Defense will not defend ham. We will not de-
fend anvbody.

Mr. Srarxes. What about sabotage!?

Mr. Marcanrtoxio. Sabotage includes espionage. It would include
sabotage, certainly.

Mr. Starxes. What about men who are guilty of murder?

My, Magcaxtoxto. If a4 man is accusec{: of murder, we will not
defend murder cases.

My, Starxes. T said puilty of murder.

My, MagrcanTtoNio. Where are civil rights involved there?

Mr. Srarses. What about men who are guilty of arson and the
destruction of property!?

M Muiveavronwrn Wa ave nat o nthlin dafandoar antBé Mhawa awe
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no civil rights involved there. The answer is “No”; unless the man is
framed and we are convinced that they charge the man with arson
simply because he happens to be a labor leader. In other words, like
the Mooney case.

Mr. Starnes. T said guilty of arson.

Mr. MarcanTonto. Just & moment; I want to get down to cases.
I say where a man is charged with murder, and we are convinced he
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is innocent of that murder, we are convinced he is charged with
murder because of his labor activities, certainly we would defend him.

M. StarNEs. Now, who is the supreme court of the I. L. D.?

l Mr. MarcaxtoNio. We have ne supreme court. We have a presi-
dent,

Mr. SrarNes. Well, who is the man, or group of men, or women,
in the organization that lays down the yardstick and decides whether
it is undemocratic or antilabor?

Mr. MagrcaNtonIo. If it is the usual run of case, it is usually de-
cided by myself; if there is a real policy question involved, it ‘comes
up before the governing board. We have had no such case since 1
have been president,

Mr. Sragrwes. Is it not & fact in the I. T. D.—well, I cannot ask
that question, because you have confined it to your knowledge since
1937, but I wanted to ask if it was not a fact that the I, L. D. had
volunteered its services and stepped into cases and sought to inter-
fere with the processes of the courts of this country, and if they had
not attempteé) to influence, to browbeat, and intimidate the civil
authorities of this country?

Mr. MarcantoNio. My answer is “No.”

Mr. Starxes. Nevert .

Mr. Marcantonio. Never; as far as T know; and, furthermore, as
T said before, we came into the De Jonge case, and th 2
agreed with us, and the Strecher case

Mr. StarNes. Was De Jonge a member on yvour board of directors?

Mr. MarcanTtorto. I think hé is. We came into the De Jonge
case—-

Mr. Starxgs. Is not the fact of the business this: That the reason
the denouncini of communism has never been embodied in the resolu-
tions adopted by the L. L. D., the fact that a resolution to that effect
has the same chance as the proverbial snowball in the lower regions
of ever heing considered and passed by the I L. D.?

Mr. Marcaxtonto. As I say to you gentlemen, give us a case of
one person deprived of democratic rights by the Communists, and I
will give you my guaranty, if he comes to us, he will be defended.

Mr. Srarxes. And, Mr. Marcantonio, since you have been a mem-
ber, you have undertaken to defend the religious and political liber-
ties of persons in the Soviet Union?

Mr. Magrcarrtonto. In the Soviet Union, in Alabama, or anywhere
else. We have only bhad one case, and that was an American
citizen

Mr. Starnes. I want to say I subscribe wholeheartedly to the doe-
trine of freedom of speech and freedom of the press, and that inciudes
Communists, Fascists, Nazis, or whoever he is, if he is an American
citizen; but I have an absolute aversion to some person who comes
to this country as an agent of a foreign government and becomes a
naturalized citizen in order to wrap himself in the Constitution
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and the Bill of Rights, to seek the destruction of this Government.
And that is the reason I, and many other Americans, look with sus-
picion on these various organizations.

Mr. MarcaNtunio. And the gentleman’s views on aliens and my
views on aliens are not in accord.

The Cuamman. Let us not get into that discussion.

UN-AMERI®
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not familiar as an attorney with the ease.  On October 10 1 appeared
i court on s behalf, and on that day Judge Colling Binited him to the
State of New York. He said that heé could not &o bevond the jurisdic-
tion of the court unless he wanted to forfeit the $50,030 bail.

There are varions fundamental questions of constitutional law that
T think thix committee should be interested in, and that T want to
test in the courts of New York. I was to appear in court on two
mations this morning. I was to appear on a motion this morning in
the Supreme Court-but I thought that it was my duty to come here
before the committee. We have a lot of work to do. The district
attorney of New York County has a large staff of stenographers and
assistants who have been devoting practically all their time exclu-
stvely ta the preparation of this case.  Since this committee is a com-
mittee on un-American activities, which, according to the booklet,
or your documents, I understand is seeking to protect Awerican tradi-
tions and the American Constitution, I ask this committee—and
some of you are lawyers—to appreciaie the importance of our situa-
tion.  We have to go to trial on an indictnient containing 12 counts,
all of them serions. The district attorney has seized all of the docu-
nients which would help us in our preparation of the case. They
have taken evervthing. including all of hix books. and we must do
what we can in this short time,

The New York constitution contains a provision which holds the
home sacred. the person sacred, and property sacred at all times: yet
they seized all of these documents from Mr. Kulm's office.  There i«
a new constitutional provision that was enacted in New York, at the
laxt election, and I want to test that provision,

Mr. Thomas, T do not think that this has anything to do with
our proceeding here this morning.

Mr. SanpaTizo. Every hour that is being spent down here, 1 an
hour in which we are prevented from preparing this mun's case for
trial, and I hope that this committee, many of yvouw being lawyers,
will appreciate that.

The Cratrvax. Well. you have made your point.

Mr. Saspatine. I ask that Mr. Kuhn be excused until November,
when the trial is over,

The Cramrmax. The angwer to that is that this committee will
probably not be in session after the trial of the case, o1 we will prob-
uhly not he in session here. We have many witnesses on the west
voust that we want to hear, and we feel that it is necessary to hear
Mr. Kuhn now.  With reference to preparation for the trial, we will be
through here very shortly, and I do not think you will be prejudiced
in that respect.  You are already here, and in a short time we will be
through, and yon can go back. With rveference to the trial in New
York, T understand that the matters he will be questioned about here
do not involve any criminal charges pending against him in New

York: so he will not be prejudiced on that account.

Mr. Sanpativo, It is not that matter that we are worried about.
I have to prepare two motions today, and an hour here is an hour
that we could use fruitfully in New York in the preparation of our
s,

The Cramrmax, The committee has considered the request, aml we
will proceed.

DI — g0y a) 10-—10
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Mr. Kunun. T can answer your question,

Mr. Starves. All right.

Mr. Kvaxn. Do you have to be a Catholic to go inte the Knights
of Columbus?

Mr. Starwes, T do not know. T am neither a Knights of Columbus
nor a Catholic.

Mr. Kvax., ANl right, that answers the question.

Mr. Stirnes. Now, then, T want to know if this witness, who says
that he is the head of a political organization in this country, can
say whether it is true that Eis organization excludes from membership

Negroes and Jews?

Mr. Kuan. We never exclude them—

Mr. Srarnes. Do you exclude the.u?

Mr. KuaN. We do not take them in.

Mr. Starnes. You refuse to take them inf

Mr, Kun~. Right.

Mr. Starnes, TFherefore, if the political philosophy of the bund
became the dominant philosophy of the United States of America,
Jews an;l Negroes would not have any right of representation in this
country ?

Laan AR AN LY A LU WJIRLILTUL LAl Vranil l‘.DtJL\.ab v a UUlVl.Ud

citizen of the Southern States who tried to become a member of the
Democratic Party, where he was excluded, and appealed his case,
the Supreme Court upheld the exclusion. The Democrats have already
done that.

Mr. StarNes. May I say that one of the members of that race is a
Democratic Member of the House,

Mr. StarNes. I am merely trying to estab 1= 1 what the purpose of
this organization is; T am trying to ascertain the true purpose of

thig greanization. and T am trvine to acrartain thronagh tha laudar
this organization, and 1 am rying [¢ ascertaln, througn ine ieaqer

Mr, Keraan. I was just referring to the fact that that principle ’
has already been upheld by the M ) _
\
i

of the organization, whether he says they have a right to become
a political element in this country, organize a political party to
exclude others.

The Cuamrman. All right; let us proceed.

Mr. Starnes. That is all for the time being.

The Caalrman. Mr. Voorhis, you had some questions.

Mr. Vooruis. This paper which counsel objected to contains notices ‘
to which I would like to call attention: It has two notices signed
by Fritz Kuhn in it, and it was photostated by the Library of Con-

gress, and that is the paper in which reference is made to taking over
tha ]nnflnm}\ip of the (Germans in America annears

T aralvaEill 420 RAVL A is il LLanvikRila & AL S

Now I would like to ask you this question, Mr. Kuhn. Suppose the
bund succeeded in organizing an effective political party, such as you
had in mind here, what would be your answer to this question; would
you, in connection with its work, use the same tactics that were used
in other nations—— - - o

Mr. Kunx (interposing). Mr. Chairman, I think—— .

Mr. Vooruis (continuing). By other German organizations?

Mr. Kouwn. That question is very unfair.

Mr. Voorris. Well, you can answer it “Yes” or “No."”

[EFREEERE LR

]
]
Mr. Krecax. T object to that question. T believe in a decision of ‘lz
the Sunreme Caonrmt nf tha TThited SKiatoe with rocnost tn a onldnrs,
o “i
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C Federal Burean of Investigation

Hinited States Bepartment of Justice
NEW YORK, N, Y. '

i Ty o
April'17, 1939.
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— Director, s 1

Federal Buresu of Investigationm, o e e e

Q\ New York, N. Y. - ) L
0' Re; COURT PROCEDURE, IN PEOPLE VS §MacLEVY.

INTRODUCTTI ON FINGERPRINTS IN ' )
O HABITUAL CRIMINAL CASE,

!
i
I

i_? (l’

12 d

Dear Sir:

There is enclosed herewith as of poesible-
terest to the Bureau, a elipping taken from the
New York ®"Sun" of March 28, 1939, dealing with a new

procedure of evidence sdopted in the New York case of
PEOPLE VS, MacLkVY,

It is pointed out that in this case finger-
prints fram states other than New York were introduced

. 88 evidence in a novel fashion for the purpose of prov-
ing previous felony convictions in order to establish
basis for & habitual criminal charge ageinst the defen-
dant., - ’

T
\

RECUKUED COPY FILED Lﬁé -7

Very truly yaurs,

Inspec‘bqr )
ﬁl (‘.1 .""1 ! .

( RECOEBED & INDEXED
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' JOHN EDGAR HC R
DIRECTOR

Q

Fedreral Bureau of Investigation

United States Brpariment of Justice
LU
m::Un, B. €.

March 6, 1943

AP ' V( "
' } cC-28 Mr. Tol
M.

Mr.

MEMORARDUM FOR THE DIRECTCR

Re: AIMISSIBILITY OF CONFESSIONS FROM Mr. Quinn
SUBJECTS IN CUSTODY PRIOR T0 COMMT Tele. Roo

Mr, Neasc

H ' Miss Beahm

I thought you would want to see Judge Holtzoff's Miss Gand,

opinions as to the procedures to be followed by the Buresu
as 8 result of the McNabb and Anderson decisions in Supreme
Court last Mondsy without delay, and they are accordingly attached.

He called Mr. Mumford to his office to band it to him and
el the time offered to be of any further assistance possible, such as
helping revise the walver of custody form if you desired to follow
his suggestion as contained in the letter portion of his memorandum.
Your deep apprecisation for his expeditious study of this matter was,
of course, conveyed to him. -~

_ The waiver of custody form is being studied along the lines
Judge Holtzoff suggested and appropriste recommendations will be made

K to you in the immediate future concerning it and advice will be
N\ furnished the field. .
< \ Respect L
H .
) L/
A - “D. M, Ladd
& Y P % '
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ADDRESS REPFLY TO

IMITIALE AND NUMBSER
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- &
DEPARTMENT OF JUSTICE
March 5, 1943.
MEMORANDUM FOR HONORABLE J. EDGAR HQOQVER

DIKECIOR, FED-RAL BUReAU OF LNVeSTIGATIGN

Re: McNabb v. United Statesg, and

Anderson v. United States.

In accordance with Mr. Mumford's reguest, I hzve
closely examined the decisions handed down by thé Supreme

Court on March 1, 1943, in thse cases of Benjamin McNabb

and others v. United Stetes, and M. C. fnderson and others v.

United States.

In each case the opinion was written by Mr. Justice
Frenkfurter, while Mr. Justice Reed dissented. Mr. Justice
Rutledge took no part in the dec?sion_of elther case, while
Mr. Justice Jackson took no pert in the decision of the
Anderson case. Consequently, fhe decisgion }n the McNabb
case was by a vote of 7 to 1, and in the Andersa?ogﬁiﬁ by a

KECORDED — —_
C2-758)0 -y~

Each case involved the admissibjlity &I confessions.

vote of 6 to 1.

In the McNabb case the defendants had be&h cdbidcled|Bs

murder in the second degree in the United-States ﬁistrict _—

—

Court for the Eastern Distriot of Tenne&gge, tﬁgiiictim of
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the murder being an Agent of the Alcohol Tax Unit of the
Treasury Department. The case was investigated by the
Alcoheol Tax Unit.

In the Anderson case the defendants were convicited

.
of a conspiracy to dama
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sp
Velley Authority, the specific offense being the dynamiting
of power lines of the Tennessee Valley Authority. In the
Anderson case the defendants were arrested by the local
sheriff and made a confession to Agents of the Federal

Bureau of InveStigation while they were in the custody of

the 10051 sheriff and before they were arrested by the Agents
and made Federal priscners.

In each case one of the principal items of evidence
was the confession of the defendants. . In each instance the
Supreme Court held that #te confession was inadmissible and
reversed the conviection. In each of the two cases the court
called attenticn to the statutes which reguire a prisoner
after his arrest to be brought before a committing magistrate

{(U. S. Code, Title 5, Section 300 (a); Title 18, Secti

e
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It should be observed in passing at this point that these
a £

statutes have always b

(0]

en construe

o

T s meaning th

prisoner must be brought before & committing magistrate

within & reasonable time after arrest. The word "imuediately"
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used in the first of the above mentioned statutes is not
to be arplied in 1ts literal sense, but is to be construed
as meaning within a reasonable time or without unnecessary
delay. This is a point that the court does not consider
or discuss but assumes that under the circumstances of the
cases before it, unreasonable delay in bringing the prisoners
before a United States Commissioner in fact existed.

It appears that in the McNabb case the prisoners
were detained by the Alcohol Tax Agents, first in a detention
room in the Federal building in Chatttanoogza, and then in
the local Jjail,atleast two days before they were brought before

1TAalAanl ~Am
AW WL

a cormmissioner o'c

W b idd d et et

« They were arrested at 3:00 a
Thursday morning and were in cugtody 8ll of that day and
all day Friday. It doces not appear when they were taken be-
fore a commissioner, but apparently thelr appearance before
the commissioner did na take place before Saturday morning
at the earliest.

In the Anderson case the defendants were arrested
by the sheriff on April 24, end were confined by him in the
local Y.M.C.A. for about six days before they were taken
before a United States Commissioner.

In its opinion in the McNabb case, the court emphasized

the fact at two different points in the opinion that the



ke ched 4

.

2
K
i

134 41wl

]

7.‘-

l

£

L.

defendants were kept in the detention room for about
fourteen hours where there was nothing they ococuld sit
or lie down on except the floor. The court also emphasized
the fact that the defendants were men of little education
and had never been far away from home.

In the Anderson case, the Court called attention
to the fact that the prisoners were unlewfuily held, sare
for days, and subjected to long questioning in the hostile
atrosphere of a small corpany-dominated mining town.

Y¥hile on first reeding the cases seem to hold that
a confession is not admissible in evidence, 1f obtained
from a defendant efter his arrest and before he 1s brought
before a committing magistrate, and if the interval between
his arrest and his appearance before the magistrate is longer

than it shoulé have been under the circumstances, a nore

able doubt on this conclusion. It can hardly be said that
the Court in a clear cut fashion goes as far as that because
it calls attention to the fact in the McdNabb case that the
defendants were not properly treated by the officers, in
that they were held for fourteen hours in a room in which
they could neither sit down or lie down except on the floor;

and in the Anderson caese the Court called attention to the
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fact that the defendants were confined and questioned in
a hostile atmosphere. There must have been some purpose
in the court's calling attention to these circumstances.
If they were ebsolutely irrelevant to its decision the
Court either would not have brought them out, or else
would heve indicated that they were not pertinent to the
result.

The decisions may be construed, therefore, as
holding that if a defendant is held too long before being
brought before a comrtissioner under harsh and hostile
circumstances‘gggrsubjectea to whet may be considered as
ill-treatment, then a confession obteined duriung such an
interval will be inadmicsible in evidence, even without
proof of actuel duress. It seems to me that it is impossibtle
to determine actually what the court decided in these cases, -
whether it iﬁtended to enunciaste the general broad proposition
suggested above, or whether its decision is the more narrow
one as just indicated. The opinions are somewhet ambiguous
on that point. -

It does not seem to me that as a practical matter
the Federal Bureau of Investigation is called upon to change
its practice on the basis of these decisions. My understand-
ing is that the Bureesu always brings its prisoners before a
commissioner within a reasonable time, unless the prisoner

in writing waives such eppearance,
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If a defendant is arrested on a Saturdey afternoon

or Saturday evening, obviously

it is sufficient caipliance

with the regquirement to bring him before & cormissioner on

Monday morning. If & person is arrested on the afterncon

or evening of any other day of

the week, it would be suffi-

cient to bring him before a commissioner on the morning

b

Toll
morning, he would have a right

mlssioner the same day, unless

some point thet is far distant

owing his arrest. If a person is arrested early in the

to be brought before a com-

the arrest teakes place at

from the nearest magistrate

or for scme other reason no megistrate is availeble that day.

An additionel questicn propounded to me by Mr. Mumford

was whether a priSOnér could waive the right to be brought

before a commissioner and wvhether under such circumstances

a confessicn mede by him would

e admissible in evidence.

In my opinion this question should be answered in the affirms-

tive. Every constitutional and legal right may be waived

by the person t

whom &1

vh rigzht ig sccorded. For examnle
— - Ly - A o ke

i <, a

the Supreme Court has held that a defendant in a eriminel

case may walve the right of counsel; thet he may waive the

right to & trial by jury; that he may waive the privilege

egainst self-incrimination; that he may waive the privilege

against an unreasonable search and seizure, etec. It would
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seem pecessarily to follow that by the same token a de-
fendant under srrest may waive his legal right to be
taken promptly before a committing maeglstrate. Consequently,
the practice of the Bureau of accepting written waivers from
defendante in cases where such eourse appears desirable
of his right to be taken promptly before a United States
commissioner, is entirely legal, ethical, and proper and is
not inconsistent with anything stated by.the Supreme Court
in the McNabb and Anderson ceses. In my opinion there is
no reason why the use of such walvers should not be continued
whenever the Bureau desires to use them and the defendant is
desirous of signing one.

I suggest, however, that the form of the waiver be
revised and enlarged so as to provide in effect not only
that the defendant submits to detenﬁion and is willing to
remain in the custody of the Bureau, but also that he has been
expressly informed of his riéht to be taken promptly before a
United States commissioner and that he expressly and with
knowledge of such right, waives it. There is, of course, e
danger that some may olaim that the defendant may have been
over-awed into signing such a waiver. I suggest, therefore,
that for the Bureau's protection, whenever it is feasible, the
waiver should be witnessed by some person other than a Bureau

agent.
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Manifestly, this will not always be practicable, but in
i

any case whieh it can be done without detriment to the

caese involved, it may prove helpful. It occurs to me, for
example, that a physician who is used by the Bureau in such

cases, wight well act and sipgn as a witness to the walver,

-

7
/ﬂffwm.w/ / 4
Alexander }b%%
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March 10, 1943

Fe: Arrest, Letention and Interrogation
of Persans in Cases Handled by the
Federal Burvau of Investigstion

The purpose of this memrandum 1s to set forth the rules, regulations
and practices of the Federsl Bureau of Investigation in the arrest, detention
and interrogation of persmus 1nwlﬂd in erizinal !.nnnti.gat.ionl.

ARFEST
_.X

i. Wih vu'ranu ouuuntnn;.

Special Agents of the Federsl Bureau of Inwat.igation Are sapowersd
by Section 3004, Title 5, United States Code, to serve warrants of arrest
issued under the authority of the United States. Sections 2A and 2B of the
Official »anual of Instructions of the Federsl Bureau of Investigstion, in
the possession of all Special Agents, quote the above mentioned statute and
provide by way of policy that in ordinary cases the warranis of arrest are -
actually served by the United States Larshal after the subject has been located
by FBI Agents. 1In soms situations where a representative of the United
States Yarsial is not readily avallsble Special Agents of the FBI sctuslly
arrest the subjects under the pomer granted in the above mentioned statute,

In otlier instances loml police authorities place the persons for whou warrants
of arrest in FBT cases have been issued in State custody until e United States

Marshsl is available,

:

1

]
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2., Without warrants
‘_“-___.—'-"

Special Agents of the Federal Bureau of Investigation are ompanm
by Section 3004, Title 5, United States Code, to make arrests without warrants
for Federal folonies in cases where the dgent has reasonable ground to believe
the person arrested is guilty and where there is a likelihood of his escaping

before & warreant can ha ohtained.
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The policy and pnctiee of the FBI in securing the eustody of persons
against whom no warrant has been issued when the requirements of Section 3004,
Title 5, United States Code, are met dexand that where local authorities are
requested 1o make the actual spprehension Federal prosscution must have been
previously authorised by the United States Attormey. If a Special Agent is
to make the actual apprehension hizself he rust obtain prior euthority from
Bureau headquarters unless an emergency situation exists requiring instan-

tnmannm ankian_
W AW o kW W W AL AW

t

The above require.ents are set fort' in Section 2C of the Hfficisl
asual of instructions.

LCurlind DESIZOYED
110V 6 1ysd “lenl oyl



QUESTINNING OF Frfid S

When 1t 18 desired to question & person in & case at a Federal Bureau
of Investi . ation Field Office, that person is invited to the Field Cffice,
This questioning is based on his woluntary presence., Where he is to be question-
ed more than a reasonable length of time he is requested ¢to sign a written
consent to remain in the field office or the place of questioning. Since this
1s a purely voluntary arrangement on the part of the person questioned and the
clrcunstances vary in almost every situstion, the fora of oonsent waries.
In all instances, however, the form of consent inciudes a statement that it
is voluntarily given without threats, procises or duress of any kind. If
the person being questioned voluntarily agrees to remain in a Bureau Field Office
while outside investigation is being conducted as a result of information
obtained from him, therc is no generael limltation of the length of time he may
agree to remain, .

PROCFDURE FOILOWED NHERE PRISONLR
IS _UXDER ARREST 1»«11-*51 CISTIDY

-

1. Univeraal Rule

The rms:nef‘rio glways imncdiately taken before the resrest United
States (omnissiorer for arraignzent. Inrediately, according to Nepartmental
interpretation transiitted to this Buresu, means the earliest practicable time
when a United States Comnissioner 1s available. ¥For exaxmple, Lif & priscner
is arrested after the nearest office of the United States Commissioner is closed
for the day or the weekend, immediately ie taken to mean duri.ng the morming
of the next business day.

2, Exception

The only exception to taking & prisdner before a United States
Comnissioner imrediately, which i1s allowed by the rules of the FBI, ia when
8 walver of his right to famediate arreignoent has been volunurny given 4in
writing. The rules of the FBI require prior approval from headquarters in
Washington before a Special Agent may invoke this exceptlon.

There l!'; tﬁo situations when such a waiver may be obtained.’ One
is where the priscer is to be removed to another judicial distriet. The other
is where the prisoner waives imzediste arraignuent in the dibdiriet of prose-
cution,

{(2) Approved “siver Forms for Reroval

There are tw- waiver foras officlally issued by the FBI headquarters
for use in the field whea it i3 desired to defer the arraignment of a prisoner
subjiect to removal. These tw» forms have Leen approvkd by the Tepartment
and will be briefly discussed and attacted lLiereto as exhibits.

-2 -



(1) waiver of Rezoval Form No. FD~44

This form covers the situation where the United States Harshal is
%o effect the physical removal of the prisonsr and after executlon it is given
to the United States Commissioner to use in lieu of a removal hearing.
In it the prisoner is informed of the charge against hiam and he voluntarily
walves a Lhearing before any court, Judge, Commissioner or Magistrate in eonneo-

tion with memoval and asreas o he reasaved tn the diatriot af wrnsamutinn wtihant

L9 ") 4 3 o ——— TEGEWYW Y WY AR TUS P R WAV ViAWY Wa FJUBUUHUAVH -ANIUUU

further objection. The prisoner states he signed this rainr without fear
and without any favor or promise of rnud. o .

@BIE NO. j;__ %’aiver of Removal !brm No. FD—44.

(2) ?‘"a.inr of Removal Form No. F-8

This form covers the situation 'hen mr!qu Agents desire to physically
rezove the prisoner and £t is retained by the FBI. In this form the prisoner
states he has been informed he has the right not to be removed frou the judicial
distriet in which he is taken into custody without first being arreigned
and he walves that right. He freely consents and agrees to be removed by '
representatives of the Dcpartmmt. of Justice in their discrotion to any Jjudicial
distriet of the United States, eitlsr for the purpose of questioning or for the
purpose of beln; held to answer any criminal charge. The prisoner states he
executes the waiver without any pressure, compulsion or coercion ol any kind
Lavinz heen used,

EXUIBIT NJ. 2 - Waiver of Removal Formm No. FD-8,

{(b) Taiver Form for Nelayed Arraignament
in the District of Prosecution

The walver form executed in situations where the prisoner is taken
into custody 4in the district of prosecution has in the past included a statement
that the prisoner has been advised of his right to be taken before a
Commissioner but walves thut right and consents to remain in the gontinuous
custody of the FBI #hile vutside {Avestigation is being conducted. The prisoner
states this waiver is given wvoluntarily and not because of any threat, prozise or
duress of any kind and that such consent to delayed arraignment is not to be

construed as an admission of guilt. This fora contains the date and time
signed., It has been zenerally witnessed by two witnasses. ¢

There 1s attached a copy of a typical waiver of arraignment form
referred to above which gontaina the limitation of seventy-two hours, no longer
than which tl.e prisoner will be held without nrmi.gnment. It is recognilod that

PRy - P e m amlm - —— s - P
sore 1imit should be placed in & walver of this kind and seventy-two hours has

been arrived at as a reasonable length of time with "epartoental approval.
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As previcusliy stated the arrsigmment of a prisoner 4in the suatody of
the IDT 1s not delayed bevondi the statutory requirement exoept in wwususl casce
where prior Bureau headquarters' apnroval has been obta’‘ned,, It is gencrally
used ln ntunt.tom where the lubjact taien 1nto cugtody 4s the first of 8 growy

e o W - _ . _.AS

of subjecis from whox valualle informution is obtained leading o establishing
the identity, whereabouts, and campligity of others in the samse crime, The
putlicity attendant on the srralgment of such & prreon would militate strongly
a;ainet the early succesaful termination of the Lawestigation in quostion.

FBILYT WD - i W L. ™

JUTTCTAL THTLRUITTATION OF L GALYTY O WATVIRS

e FEI 1 not guare of any inctances where a oaose has turnad on
Judicial interpretation that my of tha walver forgs mentioned above or
in Bureau oases aro illegel, Goarches have beon made of the authoritics without
mmmyummmiohmurpnumo the waivore used,

. i

u:u-n l"‘lu‘ﬂ Ifl ‘Hli mlﬂﬂ 01 mmor a purm aan -‘l" !-Oflﬂﬁlv-
tutional rights atffordod him, tho cascs hold that he ocan, The muiver, of course,
must be voluntary snd of extrume importance is the propooition that the person
must know the right be bas in order t.o legally weive 1%,

There follow a few aitations on the goneral question that Constitutional
ﬂchtﬂ Ay be ﬂm;«.w

The care o Balston v, Cox, 123 Fed. (2nd) 196, Fifth Circuit Court of

lm‘- \ﬁ!‘ “K nea ook 'M*Qnml-l A-n!-d\ haldAs “C Ponmadd dubd annt wt . ‘s‘q -
-F’ ’ Walg JFFW WY E WA L A B IFAAME WL Wi W VA WA Mk .‘v‘ -

be od, u is nll uttlod, they are alno mbjcct to tbo legal principles of
Eato:pel, There are cited in this case the rollo-iag threo Supreme Court cares,

The oaoe of Johnson vs, 2erbot, 304 U.E, 450, holds that sgcused has the
rigbé o0 mive the assisiance of counsel,

The canro of Patton v, U.2, M1, U8, 276, holds that the accused msy wat
the right of trial by jJury mfhmh thn&xthhm-nttotho Constitution
gusrantess the right of trial by Jury.

The caee of Mangum v, Frank, 237 U8, 109, holds that the scoused may
wsive his right to bo brought h-toro the jury shen a verdiot ie rendered in a
oriminal oawss, . ,

The cane of U3, v, Benft, 272 Fed, 134, a distriot oourt case, holds
thet & waiver of preliminary axsaination belore a Unitod 5tstes Gmluionar by
an acoused with full knowlodge and appreciation of his right to have a prelirinary
bearing, will not be set aside YWy the ocurt and a hearing ordered,

Corpus juris, at Volume 16, Bection 565 (9) statas e prelininery exasin
ation i¢ ¢ pergonal riiht or privilege and accused sy weive 1t,....8l1thou’h ocssos
sre not wanting in whioh the pructice of pemmitting a waiver has boen &1 rcontinuec
and even considered altogrether tmproper.®

-‘-



.With regard to the legality of a prisoner waiving his rizht to an
immediate arraignment before a committing magistrate, the case of Bishop w. Lucy,
et al, Court of Civil Appsals of Texas (1899), 50 Southwestern Reporter 1029,
holds that & prisoner may waive his statutory rigkt to be promptly taken before
8 magisirate after his arrest by consent to confinenent pending an inveatigation
by polics authorities. In this case, a ¢ity marshal, after having been called
to the scene of a burglary, arrested a suspect within two blocks who answered
the general description of the burglar, This was at 4100 A.M. He was placed in
the local jail. DPefore 9;00 A.M. the same moming, Februsry 12, 1893, the odty
marshal gave the defendant the option of being immediately carried before a
mazistrate or of vemaining in the c¢ity prison until an investigation could be
made by the city marshal and police officers to determine whether they would
fils a charge of burglary against the defendant. The defendant expressed bis
prefersnce 1o rezain and not to be arraigned. :

The case of Cannon v, Ameriean Indennity Company, Court of Civil
Appeals of Texas, 1934, Southwestern Reporter, Second Series 815, which was
a sult for false irprisomment; held that & prisoner could waive his right te
an early trisl and eited the Rishop Yo Lucy case supra and several other Texams
decisions.

r By menorendun dated March 5, 1943, Mr. Alexander Holtsoff lntarpr'eted
thebedaxon- of the United States\Supreme_Coprt in the cases of Benjamin

Y, ¥etabd and others wv. Un{tea States , and ¥e Co Anderson and others v. Uni¥ed
States, ety 7

¥r. FoltegoIl stated the court in each case called attention to the
statutes which require a priscner after his arrest to be brought before a
commi tting magistrate. (Section 300A, Title 5, United States Code). Mr,
Holtsoff stated that as a practical matter the FBI is not called upon to change
its practices on the basis of these decisiona, His understanding, which ia
correct, is that the FBI always brin:s its prisoners before a Commissioner
within a reasonabls time unless the prisoner in writing waives such appearance.

¥r. Holtsoff stated he believes the prisoner can legally waive his
right to be brought before a Commissioner immediately and a confession taken
in the interim to be adnissible. K He states every Constitutional and legal
right may be waived by the p-rson to whon such & right is sccorded and mentions
that a defendant in & criminel cass may waive the right of counsel, the right
to a trial by jury and other rights. He says it would necessarily follow that
by the saze token a defendant under arrest may walve his legal right to be
taken promptly before a committing mazistrate. Consequently, the praatice
of the FBI of acoepting written walvers froz defendants, in cases whcre such
course Appears desirable, of his right to be taken promptly-before a Commissioner
is entirely legal, ethical and proper and is not inconsistent with anything stated
by the Supreme Court in the ¥olabb and Anderson cases. In Mr, Holtsoffts
opinion there ig no reason why the use of such waivers should not be continued
i1f the defendant {8 desirous of sizning one,

Yr, Foltzoff suggested that the waiver provide in addition to other
things that the risoner be expressly informed of his right to be taken
before & United States Com:issioner and that he expressly ani with knowledge
of such right, walves it,

-5



1. ALl ‘Miscere

e Burwau has long recognt.aed Uw posuiinliicy of Tulss alle ations
of durvas or im.oper ocoxiuet by dte armits when interropatisg prisoners in isa
wurioly, IS hasp developod andd enfuresd mmwrous rules o sesue Qe sourts and
Jurics Yt gl statarents or confeasdons sade by prisaners or subjests to 1ts
fgents were ghtninod rurcly wyoluntardldy withoubt sy tron'ses o Wireats whatever,
It har long been & sirict ruie chat any /pent who obdaine & confession by the

Lee of durcen or K:ind dagren tactics wetover Ahall be sun-arily discissed with
p‘.'ljlldt“.

Bans of the rules of the Birwen re;amix W'8 motier are that the
priscner atall be proesctly exenined by 8 phyriolsn % deterzine Yat he 32 ip
gooc kealth and to :rept any minor 13 tat he shsll be nede sonfortable;
that be siall e ofiernd neads a3 Jeart threo tirsn dally vith focc of Kie
@ ciom, intere erved ¥ th ingiries as to wiether he darirve food Betwean wenir;
U2t he Al be su piied winh wliaoe 11 reguestedy LhRT wetsr whall be of-
forvd Wie prainener LFuebtly; €at Uie faciliticox of o rest rovn arc swslable
werever tar redy WAt Je An ar-wd 1S he dontres o rest during the dar; et
e on asiorded U o ortud sy far ss;le mlaep at mrzht) Wat et any tise be
etztes he in WUred ard wanw o osene weworing questicne b is pernitiad to
Fest, TNa detallo nievn covering W devantien ¢f priconers are set ol in
‘eotion 2= of the olifcial 1EI Memmal of Instrucdomn, Fredwmuticns e Alee
ol to arpure SRS the priscoer will sci be able to infllet infwrr eof e

Lo masl @ scmm aevedun: sl imseas wf S mebma . b aeaiai e Bee stk

%o binseld or VPR GUiRIE W W Vo s SORaS AN GoRTaGS.

Tha Moeld Of Leow of the 1S are provided w-%. detensim roonr $o
safepuand ©u quniody of kv prisoners, Thars cetention roms sre equinped
with occiortalle bide snc arpropriste Xnen sx! blavats, Ow detsiled rules
coveriny e cetanitian You fuciliten are sat out in Pectlon 27 of the efitciad
¥ vamal eof Inetructions,

2  Femnle Vrimoners
Yhn & fmade prisoner is in custody $¢ &z required that a matron be
fn attendanow A% all Wmee and e rules regarding the natron's dutiss ars set
cut 4n defnil in fettion IT of the officiad ¥ Ml of Inetrustionz, If a
matron f8 oy Lewifately svail:-ble & exgwtant fornile Buresy ewlor~e f¢ &8
S1terdanoe at all tirms wntil her arrival,

3, vaimermnoe of lag

In order to mldlly sny subsegaeny cials thit & priemer in Vhe
curtaly 6 v 1Y hin reoedved Amererier treataeant 4t Ly reoditred Wt
rineve an- oetitlied lo.; be waintalmed for esch prisotmr recordirg &li of e

eveste cocurtng Juring hin fetentien, Tiie 1o resords such thinge as W
wbew



tine t.¢ priscner is firat taken into ouazody, tize he iz sxarined by &
ptysicisn, e tUxo he is offered food, the \{nn ba Si» offered rert, the \ime
he is sllowed acoess to the rest rom, and the Wae his custody is surrendersd
and 1o whom, AS & satter of fact 4¢ onvers precticaliy every thing whidh
harrers witle & prisoner i An owmtody, The detailed rules reramding e
keeping of the dlog are set forth 4n Seotion & of the offfiaisd ¥iI Meanual of
Instroctions,

B og e ¥
fection :!I d‘:ho olffcial §FiI MHamml of Imstrustions provides dhat

sheclutaly mo one cutsids the Burvau &5 perw’$tsd to interview priscners n it
custody exce;t wpak prior suthorisation from Bureau headguesters in tad.ington,

Tha FUI bas alwnys inzirted that fte Agsnitas snrefully abide by nore
than te minisan legal ncpimnu against durves xhen interrogesting mubjecis
or prisonere, Opedal Agents are assiducucly Snatructod in sheir original
trainin; wiad Ssactingr are consietently reiterntad, ot every affort surt
be made to avald any Sustiriable el:im by any dn.hmdnu that isoroner, 1l.
legal or unethics) tactics have been used to sbtein & sonfescion, Fection -
2 {6) of the ofricial ¥kI Kanual of Audes and lwgulations provides dimuicss)

wit: prefudiion for any -ga.w wio engages in such practioss, ant this seotion
is st ot verbatimg

"Im roper condiust or eployess of the Buresu by the exercise
of brutality, phraieal wiolonse of sy kind, duress, er in-
tinidztion mm subjeots of LUvestipstions er anv prirsons
sanucted therwsd th other tian tho sxereise ef ruck Soroe a8
nny be neossssry to properly dafend the perran of Paroau
re-resentatives fron vioclenoe, will be punished by the die-
wireal with prejudios of the mloym fuilty af ruch sanduct,
hepignations will not be socepted,®

f,

Twre has boen p 8 proved 18 in the nrooess of being dis~
rituted 40 al) mem;lﬁ o/ ees, & sun.ot!.n salling sttention o the re.
ent ceclsions of the Uniad flates ruprese Cowrt in e cads mtitled Siciabbd
et o) va, the United Etaten”™ anl the cuse antitled "ito'w)ll Cliftem indervon
ot 5l vz, the ihitad Dtntes.® Thise Lulietin redterutes the sbrolute necensity

of etrict ouxxylicnoe W th previous instructions requiring Spooial agents to

fmrodistel; tare sll persons arrerted by tem befcre a oomxitilng officer.
FXWIY K, 4 - Burenu
1




UNIND £TATD OF BTFIZCL

In the Distriat Court of the

e, Unised Fiates

Jor the M etrict of

o Bt Nt Y Yt e Yt

I, the uncersigned, charged with viclating Bec, ____, Tite _ _ ’

~ m N __ ____ a___

ValaCokey hereby wiive hesring before any aouri, juige, eoadssioner or
eagistrote 4in this district and all other procesdings for removel thersfrom,
and a;ree thst the judge of this dletrict moy forthwith $emic, and the marshal

txecute, & wrrant for-my resovel therefros to the “iatrict of

tc answer thore ey procesdiys begun dn, or processes tusulng frow, the
Tdatrict Court of the United Ctates of the gaid distriot against me,

1 muke this wiver voluntarily and mot through feer or becuuss of any
fevor or promise of rewind,

Signed at . ,» 394,

Yitness ’




Ny

1

{Date)

Iy o — , having been firat fully informed by
, Special Agent of the Federsl Bursau of Investigation
of the Department of Justice, that I have the yight not to be removed from
the Judicial District in which I was taken into custody withcut deing first
arraigned before a duly authorised judicial officer or magistrate and except

hr rivbne af & warrent Af wanavsl 4esnad Par thot nurmass da hevwahe waiom

oy FAEVUE Wi W WEHLAWIV VA ALY TELA APHWRTW AWe Vi AL BF N N W MTAwwy wRavw

oy right to be arreigned before & duly aut'orised judicial officer or
magistrate and my right not to be removed fron the sald judicial district
except by virtue of a warrant of reroval issued for that purpose, and do
hereby freely co-sent and agree that T may be forthwith removed by repre-
seatztives of the Department of Justice in their discretion to any judicial
district of the United States, either for the purpose of questioning or
for the purpose of being held to answer any criminal charge.

I ax executing this waiver and consent of my own free will, and
without any pressure, ﬁc_:pr.pulsion or coercion ol any kind whatsoever.

e foregoling docusent was read to me before I sijmed it, and I
fully uncerstand its meanin; anu purport.

X

PLVUIT Y, 2 = L&iver of heaoval Foras No. FU=8,




l

I, , having been fully edvised of my right to be

taken before & Commissioner, Judge or sther committing magistrate immediately
for arraignment, do hereby consent to walve that right and to resain in the
ocontinuous custody of the Special Agents of the Federal Bureau of Investi-
gation, U. S5, Departzent of Justice, while information furnished or to be
furnished by me reglrdi:ng any alleged violation of the laws of the United
States is being verified but in no event longer than 72 hours frou the time
noted hereon. I give this consent of my own free will and sccord, not
because oI 8y tireat~ur prowise msde tu ne, anc sicl consent on my part
18 not to be construed ws an adaission oz guilt in any manner whatsoever.
This paper has been read to me and the rights referred to have been
explained to me. I affix my signature below to evidence ny agreenment as

set forth above.

WITHESS:

Special Agent, FBI
Us Se Dept. of Justice

B IT . 3 = Typlcal .aiver of Arraignient Fom.




B AU BULLTTIN RO,
nrst ferise 19543

subnttted; ‘
T ARICSIECLYTY OF STATESINT: T2r:R BLF XY, COMKIDONT

Becnuse of the extrenc inportance to the Buresu'e ‘rvestlgative
operationa, rour attontion ie called to the opinion of the fuprame Court
on Vsrch 1, 1043, in the oase entitlod ®iolilD et &)l wo, BT NI WD ETLTNS,*

In this ense, the Court ruled that ennfessions which had heen takem
fron defancontr hels in ountody & perdod of 48 hours without havirg Leen
delivered before & oox®iitting officer were, therefore, inadaisAblic in evidence,
In euyort of thin declsion, the Court olted the ex-owering statutes ~hich

=it the functions of joderal officere W mike arrests and thersaftsr $-wodizstely
taking the priscner bofore the oositting magistrste. Yt was tndicated that a
statenent toren fron the defendant curing the parlod when the arresting offiosrs
were exogeding their guthority by holding them without legel ooexitosnt waz ime
FrOrer,

e abova Onse was oited a8 authori ty in the case entitled " ITCIMLL
CITIUR AR L0 ot @l wa, U VE!TGD 2770, " Gecided the seme day in which
Ve dafendants were bold in eustody elx deys by state suthorities, but, during
that period, were guestiancd by federsl offiocers, resulting in the execution
of stntopente sghined fmtsress, - -

In reachin: its dealsion, the Court specifloally overruled the
Covermannt's contention that the statewants should be aduiscible Deocuse they
wmre voluntary, ° ' .

In view of thase decisione, I ounnot dmp'ess upon you too stro gly
the pecensity for sirict cory:lionce with the roquirenonts of the 8ot of June
18, 19X, suthorising Agents of this Muresu to mnke arreste that "perscoe
srrezted shell be fapedistely tolen before a comnitiing offioer,”

LY

Very truly yours,

John Fdgar lioover

YEOOIT Iy & - Puresu Bulletin to all Investigative BExlovees reitoreting
Jarecy ol oy reppsving piediate grruicnont,
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oe ooV C : O CcC-2387 Mr. Tolson

piRecron ..
. ¢ ‘Mr. E. A. Tamm__
Federval Bureau of Investigation Mr. Clegg____
. : Mr. Glavin
Hnited States Bopartmoent of Iustice Mr. Ladd

HWashington, B, ¢. Mr. Nichols
Mr. Rosen

March 16, 1943 Mr. Tracy

Mr. Carzon

: y T
Mr. Colfey
. Mr. Hepdon 2
— Mr. Kramer
MEMORANDUM FOR MR, /. Mr. McGuire Ty

ifd

il

Mr, Harbo
Mr. Quion Tamm__
RE: ﬁCONFERENcE HELD IN OFFICE OF Tele. Room
HENRY SWEINHAUT REGARDING THE Mr. Nease
McNABB AND ANDERSON XDECISIQNS . Mivs Besbn
BY THEASUPRENE COURT ~~~ _ .~ Miss Gandy

o, v

L

(_,.

I attended a conference in Henry eﬁw inhaut's
Office today relative to the effect of theflicNabd and?f nderson
decisiona on Federal eriminal procedure, JIn addition to Sweinhaut
and myself, there were presenth Louis B. Schwartz,
George Dession, and Irvin Goldstein. he last three mentioned men
are from the Crininal Dtvtsion. The following matters were discussed.

1. pPOSSIBLE LEGISLATICN b(/

This idea was brought up by Schwartz, dut it was pointed out

that it would be almost impossible to design legislatian to cover all
the possibilities of arrest, detention and arraignment by the FBI or

e S ¥y WP ww

any other Federul investtgatiuc agency, and also that the Constitutional
4\2 difficulties would be tremendous.

i 2. THE CREATION OF SOME AGENCY IN THE

L SN 7,._.,,,*.;,, L

* DEPARTMENT TO PASS UPON EACH CASE b ((/
N Desston made this suggestion. wda agalinst it aon
 the ground that it would throw too much en on the Depart=-

ment. It was also pointed out that the administrative detatl invol c-c!
would be trememdous due to the volume of arrests, and it was the
general concensus of opinion that such a plan would not be workabdle,

_ The puggestion was then made that United Stotes Attorneysg or their
Assistants atiend the questioning of suspects and prisoners., I pointed

out that this would be physically impossible in view of the fact that

many times indt viduals are questioned at places where no United States
Attorney is available. :

3. INSTRUCTIONS TO UNITED STATES ATTORNEYS .

oald X771

Schwarts stated that the Attorney Gen'péo’i Juk’ ? uu.d

Q‘

’ﬁ[ﬂo‘“ an der
BUY thet instructions must go out promptly t all WnitedlStates
mrra 5ta neys relativa to the Jutu d n S e a o Thare

M.&-. T
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Memorandum for Ur. Rosen -2 -

was o great deal of discussion on this point, particularly as to
what itngtructions could be issued. It was generaly agreed that it
would be impossible to aitempt to deéjfine when 6 confession should
be used and when not, and that the only safe procedure for the time
being would be for the Department to igssue instructions in very

general terms cautioning United States Attorneys to eramine confessions

with great care before attempting to use them in evidence. Sweinhout
stated that he would get in touch with Ur. Tamm when the first draft

“of this circular was ready, '

e

d. INSTRUCTIONS TO FBI

Sweinhaut asked specifically what our problems were in
connection with these decisions, I pointed out that as 10 arraign-
ments we have been following the dictates of the Statute and taking
ind;viduala in custody bqfore the comm:ttzna officer immediately--
and alsgo Ju.x...wwl.ng the .uepur‘cmen‘r, 's interpretation that the word
immediately means as soon as 18 practical, depending upon the aguvoil-
ability of a committiing officer, Sweinhaut was of the opinion that
the right of arraignment was merely o persconal privilege which could
be waived by the accused., He did not think that these decislions went
go far as to hold that arrcignment is a duty on the part of the law
enforcement officer which cannot be waived by a subject,

Sweinhawd inquired as to the percentage of cases in which
we secure confessions. I told him that in the great majority of our
cases we secure voluntary statements which are of value not only to
SJurnish leads in the case, but also as evidence in court. For this
reason and also due to the problem presented relative to questioning
suspects and subjects prior to arraignment, I told Sweinhaut that the
Bureau is desirous of securing an early ezpression of the views of
the Department ag to the effect of these decisions on our procedure.
At hig.request I also pointed out generally the content of the memo-

randum we gent _the Attorney General, ond he again requested that he be

furnished with a copy of thc sqme;— If you agree, I will have G copy
prepared for him. -

Voo

Sweinhout said that he would have to give the matter con-
siderable more thought before attempting to issue any instructions

for the Bureau's ocssistance, ond indicaoted that in the meontime the

Bureau will have to carry on with the already established procedures.
He also indicated that it would prodbadbly be necessary to have addi-
tional conferences on this subject in the future,

Resp ectfully,

“%@
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J_c'oH'N FoGaR AOOVER C . () CC-287 Mr. Tolson

w  Her, BE. A, Tamm__
Mr. Clegg
Mr. Glavin

Hnited Btates Bepartment of Justice Mr. Ladd

s Mr. Nichola
Washinoton, . &. Mr. Rosen

| :Jm March 168, 1543 Mr. Tracy
* Call 10:30 AM Mr. Carson

Typed 12:00 ¥ Mr. Coiley

"y

Federal Burean of lnnnntigatinnf

-

Mr. HBendon
. Kramer
. MeGulire______
. Harbo

. Quinn Tamm__

Mr. Henry Schweinhaut of the Department called Miss Candy
to inquire 1/ the Bureacu would not want to have &
representative present at a meeting to be held at
2:30 FM today im his office for the purpose of discussing
the violent impact on criminal low enforcement the decisions
in the MeNabdbd and Anderson cases.

In reply to my inquiry, Mr. Schweinhaut said he 18 working
indepsndently of Oscar Cox's people and those of the Solicitor
General's office, that, as he sees it, the prodlem is one for
his office to think about. I remarked that the Attorney General
told the other two offices to go into the matter, and that we
sent ito the Attorney General a four or five page memorandum
of our views. Mr. Schueinhaut said he would l1ike to have a
copy of this memorandum for his people., He added he does not
know what will emerge from this matter, but he feels he cannot
81t idly by ond have the dusiness of his office transacted
by someone else. .

I advised Mr. Schweinhaut that somedody from the Burecu
would come to the mesting in his offitce this afterncen at b

2:30 A,
Fery(truly y urﬁ
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HIGH COURT Ol(s ssmmcs

crimingl, " 7 e

b intervene In the case

=y on the death sentence.

mr VARACLITA
r TAMASHITA, 6-2 VOTE

W, GTON, Feb. 4 (OP).—
‘ﬁmmmv refused
to lriay the banging of Japenese
Gmymmmuuutm

0 UNTKr

‘Yamashits was convicted of con-
doning some 00,000 atrocities by his
troops during the conquest of the
Failippines.

It ruled that the doomed *Tiger! The court, in a & 30 2 epinion,
of Malays” recelved a legal tria?
from the U, B. Military Commis-|Stone, endorsed the theary that the
sion which sentenced him st Manila
MD&.?IMMnnnMMp rasnon

written by Chief Justice Harlan F,

aws of war make a military com-

eihis ln- atmeuntilan
o W ULILT B

committed by his troops. Justices

[ Gen. Douglas MacArthur, a8|Prank Murphy, former U. 8. Higa
1 commander, will have the

and yl.\ey B. Rutledge dissented.
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January 25, 1939

MIMORANIXNM FOR MR. TAIM

Attached hereto is a esopy of that portion of
ths Oongressional Rooort:kd//tod January £4, 1835, shat
partnins to the Frederi (war Risk Insurance).
It will be noted that the/iegislation hes now passed
both Houses of Congress by unanimous voto.

You will recall this i{s the 64 t Mr.
Beardalse advised the Division that the ems Court
of she United States was withholding its Qpillon in
order that legiaslaticn might dbe put shro OOnsrou
to keep on the docket a number of War Risk Insurance
casas which otherwise would be dismisszed becauss of

& lack of a legal disagreemsnt which ia provided for
in the ¥World wWar Veterana' act.

Ay this legislation, the Division will be
oalled upon %o investigate additional War Riask In-
surance cases. The ultimate mmber may run $o
¢onsiderable, inasmuch as sases alrealy d.i-imﬂ

B = VYomle Al o Veoomet 8L e & | Y TR Y

IUT & ABSK @1 & APERL GiBAgTONMSILYV, EAY Ve TRIlie0
within ainety days from the passage of this ast, and
if the legislation had not besn passed, at least
ssveral thousand suita would have been dismissed
without prejudice, as being premasursly brought
becauss a0 valid disagremment had been entered. If
this had resulted, it is believed fully £ifsy pere
esat of tham would not have been refiled.

Sasnattfully.

Lh/ | # -/‘ ‘? ?f
) é- ‘({ R. X. Joasph. vy -
| ”/V Ji. 30 1535
IBOlomre No. Bsslgfmnnhp Shidahi «‘\;‘.f‘,"
o~

LMN 3(} Zéjg 1 yellow i/'/
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EXCERPT FROM THE CQOUNGRESSIONAL RECORD
DATED JANUARY B4, 1935, PERTAINING TO
THE FREDERICK QASE (WAR RISK INSURANCE)

"MK. BARRISON. Mr. President, I desire %o bring to the attention
of the Benate a joint resolution reported unanimously yssterday

by the Finance Committee and shich is now on the calendar. The
joint resolution passed the Eouse unanimously. It ia with reference
to clarifying the definition of disagreement in asection 19, World
War Veterans' Act, 1924, as smended. It affects a great number

of service men in the presentation of their alaimas. It would
permi¢ the elaims to go to trial, and the matisrs involved to be
slsared up. A ease went to the Supreme Court and the Veterans'
Administration and the Solisitor General of the Departmsnt ef
Justice thought the matter so important thet an arrangsment was
made in the Supreme Court for the postponement of the cass until
legislation could be enacted by Congress clarifying the particular
point involved, ‘

"MR. JOANSON. Mr. President, ean the Senator state in just a few
sentences the Aifficulty which has arisen and which is sought $o
be aorrscted by the joint resolution?

*MR. HARRISON. Before I ask lunnninoul consent for the immediate
consideration of the joint resolustion, I will make a drief state-
ment as to its purposes.

Buit on a sontract of war-risk insurance msy be filed under the
act of July 3, 1930, only after a disagresment exists detween the
olaiment amd the Veterana' Adminigtration. The ASministrator

of Veterans' Affeirs, in conformity with an opinion of the Acting
Attorney General of Sgptember 14, 1931, delegated authoarity to
finally deny e¢laims so as to ersate thas required dissgreement to
what is called the 'Insurance Olaims Couneil of the Veterans'
Administration.' When that souncil denled a olaim the elaimant
was notified of the denisl and definitely told that that was
sufficient dissgreenent on which 40 f£ile suit. Hundreds Of sases
went to suit snd judgment on this kind of denial and whers the
Judgments werse against the Government thess judgmns$s have deen
paid. There are now pending in the sourts about 8,000 suits on
war-risk insurance and about 90 percent heve this same kind of
denial.



In a case which arcss in the distriot court in Arkansas the question
of the suffiociency of this kind of a disagreement was raiged and
the oourt held that there was no disagreement. Appeal $o the
Circuit Court of Appeals of the Bighth Circuit was taken and that
court eertified the question $0 the Supreme Oourt of the United
Btates. That vars, John H. Prederick against the United States,
is now pending fn the Buprema Court. Motion to defer decision wes
Tiled by the Government with the promiase t0 the Buprems Oourt
that legislation would be sought t0 enact into law the prectice
and procedure followsd by tha Veterans' Afminiatraticn. This
resoclution will make good the promises which were made to these
veteruns and on which the wveterans acted. Jn sidision, it will
Dermit reinstatement of similer cases which were dimmissed and

in which the Judgments of digmissal have bescawe final. There

are about 100 such seses. FPurther, since it settles by law the
practice followed by the Veterane' Adwinistration, it will

permit the Veterans' Administration to proceed in its adjudi-
cation of approximately 20,000 cases in which insurance is

baing claimed.

While the joint resolution will protect the sases in sours and
will permit men to acoept as final the denisl of their claims
by the Insurance Claims Counoil of the Veterana' Administration,
which is delegated suthority to 30 act by the Administratar, it
will in no way deprive the veteran of the right of appeal $0 the
Administrator 1r bs does not sare to socept the sudordinate

ol ol mam B
WEliERL WS llﬂﬂ&.

In other words, 4his s a measure which ths Veterans' Afminis-
tration favors in order %o remove the ambiguity now existing.

I% will hslp 8 great number of World War veterans and ex-service
Bl . .
_"MR, JUHNSON. As I understand ths Senstor, the whole desigh of the
uuuro is $0 eliminate a technicality which has wrought in-

mmem e ek ssase el meaam

JH- SWE AN VEPSIGUN TABWNT
"MR. HARRISON. The Senator is absolutely right.
"MR. JOHNSCNe 1 have no objection.

"MR. HARRISON. 1 ask ununimous oconsent for the immsdiate oon-
sideration of the joint resolution.

e ad e
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in section 19, World War Veterans®' Act, 1924, as amended, which had
been reported without amendment from the Committee on Finance, and
whieh was read as follows:

Resclved, etc., That a denial of a claim for insursnce by
the Administrator of Yeterans' Affairs or any employee or
agency of the Vetsrans' Administretion heretafore or here-
after designated thersfor by the Administrator shell
constitute a disagreement for the purposes of section 19
of the World War Veterans' Act, 1524, as amended (U. 8. C.,
Bupp. VII, title 38, mec, 445), This resolution is made
effoctive as of July 8, 1930, and shall apply to all
suits now pending egainat ths United States under the
provisions of section 19 of the ¥World War Veterans' Aet,
1924, as amended, and any suit which has been dismisaed
solely on the ground that a desnial as described in this
resolution did not constitute & dissgreeament as defined
by section 19 may be reinstated within 3 months from the
date of enactment of this resolution.

"MR. McNARY. Mr. President, may I ask the Senator from Mississippi
if the committes was unanimous in itz report?

"MR. HARRISON. It was unanimous. Purthermore, the joint resolution
was passed unsnimously by the House of Representatives.

"MR. RORINSONe. I underatood the Bem tor to say the measure is
recommanded by the Veterans' Administration?

"MR. HARRISON. Yes; and astion ought to ba taken spaedily because
of the large number of oases shioh are being hsld up.

*THR PRESIDING CF‘HGEB. The joint resolution is open to smandment.
If there be no amendments, the que-t.ton is on the third reading
of the joint resolution.

"The joint resolution was ordered %0 a third reading, read the third
tims, and passed."
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ATTORNEYS AT LAW i

IB0H-1502 TELEPHONE BLDG.
SAINT LOUIS

A ,) . ;1‘.
Hono Jo B- K.een&n, ' e : f1e 1»1 '--‘:"" .0'\%
Ass't. Atty. Genersl, X AUL.2 l&%&%ﬂy‘g =
Washington, D.C. L e e W STICE

- U R CTORNEY G %.’%«
Dear sir: iy -

-y e

e ———

I have felt a keen interest in the efforts that are being
made to suppress the c¢rliminal of the interstate type, and I am en-
closing copy of a letter written to Professor Moley, Assistppnt Sec.
retary of State, which gives the results of my study of th&Extrad:
tion Clause of the Constitution as the bésis of a national agency
‘wlith power to apprehend and deliver upi?ﬁgijJVGs from justice, witl

incidental power to arrest Federal offenders and share with local
authorities the jork of crime detection.

The letter contains my suggestions at length and I shall
not repeat them. Because of your connection with the work and my
interest in 4t, I am sending the copy to you. I do not assume the
attitude of Imowing 1t all,and do not speak with authority on the
subject, but wanted to bring the proposals before you for your

consideration. If there 1s anything I could do to aid, I should be
Pleased to have the opportunity of service.

Very truly yours,

bw—

-
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MEACRANDUM OF AUIHORITIES UPON EXTRADITICN,
nes v Tobin, 240 U,8,127, 60 L.ed.5623
In the a ove case a person was oextradited from one State to

other, and after his release in the latter State, a demand for his
trodition to the f amer State was mede, to answer to ancthor charge : -

sroins He contested the requisition demard upon the ground that he - ff;
3 not leave the first State voluntarily, and therefore did not flee ;Q
un Justice; but the Cowrt held him to e a fugitive from justice ,and ‘

congrezsicnal powers. I quote from page 584, 60i1.6d:

.5641 "For the purpose of the solution of the ing under this
heading, we treat the following proponitianﬂaa beyond guesticn:

(a)That prior to the adoption of the Cemstifltion, fugitives ;.
from justice were surrendered 'betn n the Sta conformably te
what were deemed to be the co pr-i.nc:l. of comity.(Ken-
tucky v.Dennison,24 Bow,.66, ], 102,\ L.ed.?l’? 27273 2 Hoore,

Extradition end Interstate tion, 820,et 263)e |
(b) That it was intendsd b aion of the Constitution .k
By authorit

to fully embrace, or rather

tn r‘nn'| widsh i-\-n -n‘hinni'_ Parfmuvivanta 18
L WY e W B uu.l W .‘& "' ‘U-l““ ¥ e ¥ (bl ok B e ot -Uu'uvv

10 1.ed.106T; mntuclq,*nﬁm\ison,\ praj "Taylor v iaintar

16 wall 566,21 L. Bo73 Applgyard- szachusetta, 203 Ug 222,
51 L..d.lﬁl, 27 a ct .Bop.lZ v Ame.Cas 1073,

¢} That the Agt

1793 (now Re¢vised Statutee ,sec.5278,Comp, %
tat.1913, see,10 ed for the purpme of cmtroll- E )r

jered him extradited., The case iz important beca\;% o its discussicn

ing the subjeet in far as was deemed wise to do so,and
that its pmv‘h%onl : ded to be dominant, and, so far :
aa they Gpsratad,. con mm and axnluuiva of Statn suThorliv. L

»€ 3 Kentucky v, — !
.106' 16 Ia.od.'7283 Ix&hﬂn VoJ\l.ﬁ-“’m?
8 Sup.Ct.Rep,1204; lLascelles v,Georgis, L
49. 13 Sup.Ct.Rep.687, !

5653 (Contiming 38re thus bdrought te the remeining heading which , :
is;: Secon fldfioygh the order for rendition was not in cone- | IR
rlict,eithor ox;r ossly or Dy necessary implication,with any of j !
the provisions of the Conltitutlon or statute, was 1‘!'. neverthe- P )
less vold under the clrocumstances beceuse it deslt with a sub- T :

Ject with which it was beyond the power of the State mto deal, !

and which was therafore brought,as the result af the adoption —
of the statute ,within exclusive Federal control,althcugh no

provision dealing with subh subjeol is found in the statute? Teo

apprecis te this question,the proposition relied upon needs to

be accurately stated,It is this:

"The Constitution provides for the rendi+ion to a 3tate of a
person ~ho shall have fled from justice and be found in another
Statey that is,for ths surrender by the State 1in vhich the
fugitive iz found.This,it 1a conceded,vould cover the case and
sustain the anthorit exercised as tho accused was a fugitiw
froa the Justice of Ueorgls,and 'wrs fomd in Texas.But
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the proposition insists that tho statute is not as broad as the

Consti tution, sinece it provides not for the surrender of tho fugl-

tive by the State in whish he is found, but only for hlis swrroandaer

by the State into which he has fled, thus leaving unp-ovidod for the

case of a fugltivo who 8 found in a State, bu% wiv has not fled into

such State, because bragit into such State involuntarily by 1 requisie

tion from anot wre and the argumont 1s supportod by the contention

that , as the statute exercises the pover conferred by the Constitution :
ard fl exclusive, it occuples the whole fiald wnd prohidhits all Siate 9
aotlon evo: upon a submct for whigh the Statuite has not provided,and

which therefore in no manner comos within its expross terms,

Bat we are of the opinion that the contention rupts upon a nistaken
premis and unwarranted ly oxtends the Asope of ‘decided oases upon
which 1t reliens The first, becauss ii erronacud|y sssumes that al-

though the statute loavaes a subject with which Hiare wae power to doal
unprovided for, it therofore tock all am n such unprovided
area cut of any possible State action, - d becruse, vhile Patien

it is undaibtedly true that in tha cs r{liod up Kentueky v £
Dennison,suprs ,Roberts v Reilly, 11%9, 29 L,ad, 6 Sup.Ct.Repe.

2913 Hyatt v New York, 168 US 691, 47 L.eds867, 23 Sup.Ct.Rep.456, 12 S
AmJCrim.Repe31l) the exclnsive cohé  ithe leglslatlon ombodled
in the statute was recogniszed, whea rightly construed,
go no further than to establish jron tr tho statute of all )
Stats action from the watiera for £he statute ox)prossiv or !
necessa 1L cation pro 4

i T “'\ -
P%.seaa (Contimuing) "Ng¢ reason 1s\bugs i\_t'pd » NOX have we Lean eble to )
discover any, to zustsify the assumptlon tHat the framers of the statute

in not maldng its prov
Constitution, did se ¢
unprovided for, and
Stge or llationale th

ions coterminious with the power granted by the

the purposg jof loaving the subject, so far ss

¢ operatign/ of any legal autherity whatever,
trarg ‘#hen the situation »1th vhich the
LAY

\\
Statute dealt s@mbempliiy reasona*le assumption is that by

the omiscion Ag extend t}w‘:ta ute Lo onsl

E"“"th ve becd Uintended to leave the subjects unprovided
oY not Levyphd the pale pf a w, but sup.ect to the pover whieh then
controlled thom - s+tate hpthority = untll It was deemed escentia ]
rther legiAlation to rn_them exclusivel nationa] ruthority,”

Roberts v, Reilly; 116 U.8,94, 29 L.ad.544, 1.c.545;

Pg.5481 "That oonstitutional provision deolares that Ya person cha
in any State with tresson,felony or other orime, who shell flee
from justice and be found in another State,shal, on demaml of
the excoutlive axthority of the 3iate fraz -hich h: fled, be de-
livered up to the State having jurisdiction of the e¢rime”.Art,
1V.,s0¢.2,¢12use 2.There 18 no o ;rant to Consrenss of
lopislatlive poJer to execute tnis . '

.r.-ﬁf-;\ e ' 'l‘,-‘_ﬁ“‘h.m, KT TR e
. ‘ ’ ‘ - \' .
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tained in the Act of I’93, 1 Stat.at L,302, ever since con-
tinved in force,and nov embodled 1In sections 5278 end 5279

of the Revlsed étatuteﬁ, h. s sstablished the validity of

its logtslatlon om the subject. "This duty of providing

vy law", sald Chief Justice Taney, delivering the opinion

of the Court in Kentucky v Damnilson, 24 How,104 (65 U,3.,

bk, 18 L,8d,717,78), "the regulations necessary to cairry
this comm ot ints exasuiiion, from the maturas of the duty

and the object in view, was manifestly dsvolved upon Con-
gress, for Af it was left to the States,each State mipht
require dAifferent procf to authenticate the judiciasl proceed-
ings upon hich the demand was foundsd, and as the duty of the
Sovernor of the State whers the facktive wes found is, in

fich enfes, TTO nisterin w er

cise olther oxecutlve or Jidicial discretion, he coxld not

lawfully issue a warrant to arrest sn individual without a
law of the 3tata or of Congress ¢o aut'ontzae 1:%,

Appleyard v Massachusette, 203

1.0,1631

affidavid beforo a magls-
tate of a crime covered

of the comrlssion of sush
r what purpose or motivee

Pgo1631 "A person cherged by indict
trate with the commisesion
by its laws, and wno, af
erime, loaves the State
nor under what belief-be the time of such lesvine
and <1thin the meaning of “™yy Corfstitution :nd the laws of :.-b.g
Uniteddtatos, s fugitiv rr‘é\_ ﬁatice,and if found in m otheyr
Stace zust be Jeliforsd-ud by tha Jovemor of such 3tate to
the State whogo daws apre allered\ly have been violated,on the
production of h indictmekh¥ or &fridavit,certified zs authene
“1{e by the Covénnor of the te from which the accussdi de=
parted. Juch 14 \the command the suprome law of the land;
vhich may not Ye\disregardsd/by any State,

tice 49 the history of 1ts adoption will show, is in the =
na stipulstion entered into for the purpose

Pt and efficient administration of the
he sevsral states, an oblect of the firat
lg of the entire country and wilen each

Sta A fidell*y to the Conatitutlion to rocoznizes
A fal rorous enforcerment of that stipulation 1s. vital)

to the y and welfare of the States ,and vhile s Siate
should tale ocare,vithin the limts of the law.that the rights
of itas people are protected against 11l pgal action,the gudi-
¢ial authoritles of the Union shoild equally take care tha
the nrovisions of the Constitution bLe NGt 80 NArrowly intere
rreted a8 Lo enable off-ndor8 o--inst tha 1n~s of o orate Lo
fird a permanent esyiul in 118 Lerritor7 OFf anoLRar SLa'e s

“In Roverts v,Heil:.y,l18 U.5,60, 95,97, 29 L,ed,544,540, &
Sup.Ct.tep.29l, thia Court salid that the Act of Consress,sec.
5278 of the Revised Statutea,made 1t t-e cvty of the cxccutive
authority of the State in which 1s fovnd a perzon charred with
erimo ogainst the lawe of another State,and who hns flod from

—— e e



1ts Justice,to cause the arrest of the slleged fugitive
from justice whenever the execuilve suthority of any State
demands such person as a fugltive from justice,and produces
a ¢copy of an indictrent found, or affidavit maée baefora a
magistrate of any State,charglrg the person demanded with
having commitited a orime tharein,oartiried as authentic

Yer bl (1 Al P ma e ey, e QA Poan
.y LW “UVVL&IUC' “ ULMGJ Mba.ﬁ ULGLUQ U‘ .J.I.v -'u-.ll- &.l.u.

whenee the person 80 charged has fled, It must appear,there=
fore,to the Governoy of the 3ta e <o whom suth a domand 18
preaented before he can lawfully cauply with lt,first,that
the person denand is substantially charged with a orime
against tha laws of Lhe OGtate from wifpre justice he 1s al-
lcged to have flod,oy an lndictzent @ affidavit certi-
fied as authantic uy the Govornor of {the State making the

demand ,andpecond, that tae person deganded isa fugitivwe
from the juetice of the Giata ,the ex A“+4rn suthority of

o ANy

-rhich mskes the demand, Tha lirﬂ. of- t ese pre-requ:lsitel

13 a question of lsw,and is clwaye op opén~upon the face of tie
pzpers to judiclal inqui ,ﬁn\qpplicati ‘ng & discharge
under a urit of habea;{/mr he secon

a gquostion o
fact vhich the Govern ths Si ate upon whom tne dema

Tactory e

18 made tad cfacidgﬁn such évlidenos a8 18 Ly devem satis=

Illinols, ex rol.ncliichols/rﬁmag, ?O\ 254100,52 Leed.121,1.ce1038

Pg.125: "One arrested u hald as
of ri;ht,upon Ii as corpus

iIdPre from justice is entitled,
to question the lawfullness of
showlng by competent evidence, as
he wus pot,within the meaning of
the United States, a fugltive
nding State,and thereby overcomne
trary arlsing ’from the face of the

his arrest and|lmprisonment
a ground for his release,!ln
the Constutition and laws
from the. éa.u 1ce“of the
the pype. +¥on to

b6 criminal 1s or is not such fugitive from
e as the Constitution mud laws of the United
fyned, be determired ty the sxecutive upon whom
fgde in such way as he deems satisfactory, and

[1ged tn demnd proof apart from reg ‘aition pa.pers

Lagcelles v Georcia,ldd U.s,541, 37 L,ed,549, 1,c.551

Pgs! )51:“'1"10 soles otject of tia rrovislon of the Comatitution md the
Congress to carry it loto effcct is to sacure the sarren-

der of personsg accused of criue, 4o heve fled fram tho Justice
of a ctals, woosd laws EH@ are dorzed sith violatinge  Nolther
The Constltution, nor the .ct of Congress providing for the
rendlition of rubft ves upon proper raquisition- being made, con-
fors ,either exproesaly or by luplicatlen,suy right or orivilegpe
upon such fugltives under and by virtue of whidh they can assert,
ir the State to which they are roturred, exempiion from

FOTILIN T e
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trial for any criminal act dene therein, o purpose or
intention 1s manifested to afford them any immnity or
protection from triasl and punigiment for any o fensos
comnitted in che State from which they flee, On the contary,

the provisions of both the Constitution +rnd the atatute o
sxtends to all orimes and offenses punisiable by the laws of g
the State where the act is done . (Kentucky v Dennison, 65 e

U3 24 How.66, 101, 102, 16 L.ed,717, 7271 3x parte Reggee,
114 U.30642, 29 L,ed.250).

AUTHORITY TO EWFORCE CONGRESSIONAL PO #RS BY

CRIMINAL ENFORCEMENT ACTS AND Pul ol

U.S. v POX' 95 U.S.672, 24 L.ed.ﬁ&a, l,¢,540

Pza5401 "Ang act committed witha v
of Congress pasced in the
of fruudulently securl 8 of such logislation,
may proparly be made an (inst the Unlted States. I
But an aoct conmtted with \a\}ta 6 ,7“hethor for a good or a
bad purposs, or whethsr 1 thr if honest or a erlminel intent,

canvot be nnde un efTerie.azaludt the United States ,unless

it huve acme re}g'tron to$§ eief%tion of a poier of Conzress b e
or 1o sas matigy in ur ction of the ‘nited stafesy

An ot not hav ,-.%tion 13 one In respect to which o~

rding the larislation
of any of its powers,ow

See,also U.5 v.Hsll, 28 +8d.,180, where the pover of Nz,
Ccngris?/&o—agko 2 nt of pension noney a Federal -~
offenpd Y& evwataine
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1H01-02 TILEPHONE BLDG,

SAINT LOUIS Augush " 1933,

llon, Raymond B, Moley
Asslstant Seoretary o} State,
ﬂaahinston, D0,

Deay Pref, Noleys e

A 1ittle more than & year ags my attentiom was directed to
the peculiar plrrasesclogy of the oonstitutional provision oonoerning
extradition,and it pocurred to me that 1t might be used aa the foune
dation for national legislation te suppress the interstats oriminal,
At that time I was an aspirant for oongressional honors in the Demoe
oratis primary and intended to give soms publicity to the idea, but
£inding the colums of the metrepolitan press closed to me, except
at the minimum cos$ of § cents per word, the old adage that "silence
is golden” sppeared to me in a new uc.hﬁ md I was forced to forege
the disoussion of a subdject a0 far~rsaching in its sconomie mnd soolal
consequences. The press, however, carries the news of your conference
with the President for the purpose of mapping out a national program,
both legislative and sdministrative, to make war on the raolketeer
kidnaper and other violent oriminals who escape detection by rleoina
from the scens of their erimes into other States and remote communie
tiea. The deltermination of the President ts end the reign eof organirzed
orime is indeed gratifying to laweabid ocitirens everywhere and afe-
fords snother illustration of his fldelity to pudlic duty. I am,theree
fore, indused by my interesat in ths subfect te give you the results
of my investigation of the question of Pederal asuthority under the
extradition clmise, :

I shall not ocoupy your time with a discussion of the ecee
nomia losses Or social menace of the orime wave, I am concerned
only with the question of legal rewmedy. In ny judgment thad remedy
does not involve the surrender of any pomﬁfry the States, tut oone
siats in the enlargement of Federal pewer under existing constitue
tional authority, through enforcements statutss, The i esent corime
situatien wes nog antioppated Dy the makers of the Constitution, or
we should probadly have had a wore ampls and specific grant of
congressional power ta mee$ it, lodem Invention has literally
given the oriminal wings. Ths bank-robder, highwaymsn and other
types of thisf <Llse with thair bosty m‘o another State or
remote gcomminity with anly & 21lisht chance of bheing idantifled,
There is ne praotical ceerdination or cooperation eof the polioe
agencies of the various States md cities, The task of disseminating
information conserning the numerotis orimes cormitted and personal
desoriptions of suspeots is too gigantio for local offioclals. As
a result, the chances are at least ¥ to )} in the oriminalfs
favor that he will escaps, at any rate until after the physiocal
svidences of the orime have boen disposed of . The break-down in
law enforceswent 1s primarily due to lack of ability and lack of

Pondtdétlon +n Ytanaba osnd anasahand +hea miiléwe ¥ 14awa +his 1is

m.utmtutmtuh?ﬁ‘uquwth:mngmotm prode

Y(a-rtsd-n




Prof. ..9ley, pg.2.

lem, Crime 1s falrly well organized. In all large cities and in many
smaller ones,there are oriminal groups or gangs, and above them the
ocriminal leader. Many of themare ex~convicts. Most of them are lnown
to the loeal authorities,and their habitations and hang=outs are- .
¥nown, I haven't time to discuas methods of crime detection, nor do

I possess any speclal knowledge on the subjJect, but I believe a cen-
sus of the criminal element coculd be taken, and a record of their
places of adbode and usual haunts could be made and plased in the hands
of alventralized secret policea sgency,under the direction of Federal
men, with ths aid of local police md detective forces, so that the o
movements of these men could be checked and watched immediately after \%
the commission of a crime of the character mentionsd, and thelir pres= = “i&
ence or absence from their usual haunts would fumish a key in many
cases to the solution of the crime by narrowing dowm the number of
suspects. If oriminal gangs are to be hroken wp, some plan mast be
zdopted under which each gang will be under the constant surveilance
of somefPsecret police agency, This proposal does not contempdate the
the exercise ef ordinary police duties by Federal men, but is made
upon the assumption that a limited mumber of Pederal detectives with
the aid of local police forces wlll be able to do such work without
intruding upon the ordinary functions of the local police, ) (

At the tims of my investigation of the sudject,I did neot
_anticipa®e the additional pewers that might accrue te the Federgl
Government under the recently enacted emesrgency measures,such as

the NIRA snd the various industrial codes, which have undoubtedly
enlapged the scope of Federal police supervision.I dld,however, con=
slder the reverme lawa and postal regulations as the basis of a lime
ited Federal police suthority, tmt doubted thdravallability te U
reach the vast majority ef effenses arising solely under State laws,
I was looking for some provisiom that wonld confer authority te
cover the entire field of interatats ecriminal activities, and X
believe I have found it in the extradition clamse. I do not wish te
leave the impression of cocksurensess 2in my conclusions, which may:
be challenged on constitutional grounds, but in view of previous
constructions placed on the extradition eclanse by the Supreme Court
and the serious nature of the present crime situation, I am of_the
opinion that ths Supreme Court would sustain the creation of a Fedw
¢rsl . police enc&whose functions would net superseds State author="" . »-
ity. Recoga";gﬁ"é” e superior learning of the President's legal ade
visers,I inow they can separate the wheat from the chaff in my ideas,
and if there 1s any merit in them, they will be abls to utilize thak
which may be practical, '

-

Before submitting my own personsl conclusions,I want quote
the Conztitution and the Bxtradition Statute,and exserpts fro reNe
Court 4decisions ¢onstrulng the same. This will add to the length of — .
my letter,but will save time for you,for, if the matters quoted de —_—
not convince you that the question 1s worthy of consideration,I deo not
think it would pay you to go further into it. I do not mean that my
study 1is exhaustive, but it is sufficlent to afford a starting place--
or a stopping place. The extradition clause is found in Section 2,

Article 1V, of the Constitution ,and reads as followst

"A person charged in sny State with treason,felony or other
orime,whe shall flee from Justice and bde found in another
e,
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State,shall,c.. demand of the executive au.hority of the
State from which he fled be delivered up to be removed to
the State having jurisdictIon of the crime,” R

Obviocusly,the foregoing provision applies to offenses sgainst
the laws of a State.It requires that the peraon .to be extradited be -
"charged™ with the commission of & crime,but the manner of presenting
the charge,and what conatitutes a charge are matters for congreasional
definition.You will note that the foregoing provision names”"ths exec-
utive authority of the State from whish he fled¥as the one to make :
the demand,tut fails to designate the authorities who may apprehend

and deliver up the fugitive.This omission may de importent,for,nlesa —
the power of a State to arrest and deliver up the fugitive 1is,by nes- b
essary implication,exclnsive of Pederal power,there would seem to be g

oot far a separate or coordinaste Federal agency to work in soopera=-
tion with State authorities.The ceurts have conatrued the provision
to Yo in the nature of a treaty stipulation between the States, This,
I assume,ils besause 4t took the place of mmtunal arrangements between
the States that governed the surrender of fugitives prior to the
adoption ef the Constitution.(See Appleyard v Massashusétts,203 U.8,
222, 51 L.,ed,161). From such interpretation the power of a State te
apprehend and delliver up a fugitive iz clearly implied,but it dees
net follow that such power $s excInaive,.The Supreme Court has held
that ths provision of the Constitution 1s net self-executing, but that
the power te enforce it is vested in Congress,(See Robderta v Reilly,
118 U.S.Q‘. 29 L.‘d.544)¢ And, in Innes v '.'l‘obi.n,240 U.S.IZ'T,GO L.ed,.
562,1t was held that eong:'auionnl ection 4s exolnsive of action by
the States upon all matters covered by the Act of Congress,but to -
the extent that Congress may fall to exercise its full powers,such
powers may be exercised by the States,

i e e -

L

§ al
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Up to ths present time Congress has concermnsd itself only P m—
with the regulatioms under which extraditiom may be made Uy the : =
States.It has prescribed the mammey in which the charge shall be pre-
sented and has provided that the executive mathority of the State to |
which the fugitive has f1led shall sause him to be arrested and de- ‘
livered up to the agent of the demanding State.In construing that o
Statube, ths Sapreme Court has held that the Governor,of whom the de~ ;. __
mand ia made,"ls not obliged to demand proof apart from the requisitio:r
papers from the demanding State that the sccmsed is & fugitive from FE
Justice”.(8ee Xllinois ex rel,MoNichols v Pease,207 U.5.100,52 L.ed.
121).Now, it should be obwicus that if a Governsr,in his discretion,

may ignore the 1asue of fast as to the commiasion ef a crime,inclnd-

ing the issus of the fugitivets preszence in the State at the time of

its commission,Congress would have unquestionadble pewer te provide
that all 1ssues of fack shall be eliminated from extradition proceed- ' - f
ings,and limit the 1lassue solsly to the legal sufficiensy of the ine |
dictment @ affidavit in eharg a erime,whigh would be determinable
by the laws ¢f the State whence the accused has fled,

There are sases which hold that "one arrested and held as s

fugltive from justice 13 entitloed of risht,upon habeas corpus,te ques-
tion the lawfulness of his arrest ﬁd_%isonmont.shoﬁ.ng by’campo-

tent evidence,as a ground for his release,that he was not, within

3.
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the meaning ef the Constitution and lavwa of the United States,a fugle
tive from the justice of the dermnding State™, That language was used
in I1llinois ex rel, licRichols ¥ Poase, supra, hut losss mich force be-
cause, In that case, the Supreme Court sustalned the rizht of ths Gov~
srnar to grant extraditionm upom the proof contalnsd in tho extredition
papers alone. Certainly, the disaretlopary powers of a Governor do not
excoed the leglslative powers of C a8, and if tha Governor of a
State mxy ignore the issues of feot an extraidition hearing,Congress
would have the power te limit 14 te an inquiry inte the sufficlency of
ths criminal charge or indictrent,

It will be obdserved that the extradition clsuce of the Comatie
tation makos no provislon for any hsaring within the State where the
fugitivse 1s fornd,tat pixwides only far his arreat and dellvery to the
agent of tho State wiere the orime was comidtted; so, if tha right to
a hearing within the State of the fugitivels eriest 1y be sald to exw
1st a3 "of right®, it is cne to the faliure of ihe Lxtraditlon Statute
to make other provision. Following the . rals in Iunca v Tobin, supra
"the reasormbls assummtion 4s that by the omisalon to extend ata&lfa
to the fall 1imits of constlitutional power, it rust huve been Intended
to leave ths sabjoets umrevlded for nmot beyoud the pals of all law,tmd
mubjeot to the power which twn contirrollsd thom— State mthoritye-
until it vas doumed essentlal by Turther leglslstinm to govern them
exrlusively by national euthoriiy®. That .ule vould give local courts
the pover to henr syl debtermine complaints In rogasd to the walidity
of the urrest sad lmmriscoment, ubt uron the onactoxant »f national
leglslation, the procedure proscilbad oy Congress woull be exclisive,
Thercfore, if Congress has plenary posor over the subjzct, 1t has the
power to r'ix the vyemue of eny hearing to winich thse allcged fugitive may
be entitlsd.0f course the Governor of the State whore the fugitive 1s
found, in pesging upom dw dumani for oxitraditiongeculd necessaril
eonaldar the sufficlency of the oririnal charge,sat that iz a ;:g
question,mmd Congress would,in my opinlon,hiave powar to ¢liminsts all
iasuns of P20t frem sueh inquiry ak a place rexote froa ths scene of

the orimo, where the State is handicapped Ly iuabllity to present scomter -

avidence .Ons of the great detorrents to the enforcamant of crininal)
law has been the facility with which extradlitioa bas boea avoilded Yy
radding Lsmes of fzat in such rrocerdings.Kany escape g:;secutiun
becauze of the lack of publis funis for the transpartat of vitnesses,
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and knoviecdge of this fwes enoocurages orinuinals {0 ssck shoiter o

asyhra in fareign States,

 The right of extraciitiom has bevn recegnized Ly ths Supreme
Coart as vitally Important,not only to tls vigorous enforcement of
the eriminal law, butc alse to the harmony snd welfare of the States,
In Appleyard v Massachusetts, supra, the Court aaid; * The judicial
ruttorities of the Uniem should sgually take cure that the provisions
2 the Constitution be not so nuwrowly Interpre a3 o cnab! -
7678 arRinise Ghe_luvie O & Leui® LU 1iau 4 pomncny Acyium In the
EAarritory ol another S . TALIDOCS Xoo ¢ ®
¥as Ot To protoot or extond Lumnity to tiwse accucod of ¢ rime, It
recognizes ns richt of the acoused other than that to which he is
entitled under the luwa of Lhe [tato unlor hich he i3 charged, Its
50le Tarpose is to enable cach Stats to mmintalin law enfarcencut,and it
was not inteaded te set up or substitute any Ioreign proco in
1icu of its own tribunals, The pucpose of this clmae s fore 1y
ttated in Lasoelles ¥ Coorgle 148 Usl.641,37 Leod 049, In vhieh

4.
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the Court saids : . \1

The sole object of the provision of the Constitution and...
the Lct of Congress to carry it into effect 13 to secure
the surrender of persons accused of crime,who have fled from
the justice of a State whose laws they are charged with S
violating. Neither the Constttution nor the Act of (Congress ’
providing for the rendition of fugitives upon proper requi- '

. sitions being mads confers,either expressly or by implication, -~ °
any right or privilege upon such fugitives under and by virtu.
ofrwhich they ean assert, in the State to which they are re=
twrned, exemption from trial for any eriminal act dons therein,
¥o purpose or intentiom is manifested to afford them any immi-
rity er protection from trisl and panishment for any offense
comulitted in the State from which they flee. On the contrary,
the praorvision or both the Constitution and the statute extends
te )l erimes and effenses punishable Dy the laws of the State
vhere the act is done."(XKsntueky v Dennison,85 US, 24 Yow,
6: ;g% 102,16 I..od.'ﬂ'!,'??f; Ex parte Reggu, 114 U,.5.642, 29 L.
.

Taking the declared purpose of the provision,as set forth in >

the preceding puragraph,l.nd the rule of coenstruction announced in Apple-
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interpretation of any statutory changes made by Congress that are in-
tended to make the spprehension ef fugitivea more effective. Of course
such changes mast be within the express ¢r implied authority of the con-
stitutional provision, but it 1s my opinion that Congress has not acted
te the full extent of its constitutional powers, As previoualy stated,
the constitutional provision does not 1limit or specify the authorities
who may apprehend and deliver up the fugitive,but the Extradition State

ute dees limit such action te the eéxecutive authority of the State wharo
the fugitive is found, The term "axacutive Auf-hnrii:r' Y assume_

cludes ita peace offisers whose cuties are generally defined in %h. ya- ~
ricus State acts relating te fugitives from justice. For your convenienoce '
I will s et forth the Extradition Statute,or Congreasional Ast,wvhich now
governs extradition between the States.It is found in Section 862,Title

18,0f the United States Code Annotated,and reads as follews:

Seotion 662.~ Tugitives from sinte or Territory. "Whenever o
ths exscutive authority of any State or Territory demands any i
persom as a fugitive from justise, of the exscutive anthority l

of State er Ferritory te which sUch peraor hms Tled, amd | -~ —-
P o8 & copy of an tment found or an affidavit made :
before a magistrate of any State er Territory, charging tha 4
persen demeanded with having committed treasen, felony,er ether

orims, sertified as suthentis by ths Govm or Chief Nagis~ ;
trntocfthoStahorhrritcryfrulhmthopmu
d has fled, it shall be the duty of the exesutive amthor- ~—m-—
%_ty:of the State or TerriBory to which such Earaonhu Tled,
0 cause hlm to bDe arrested and seonured,an O ocanse notlice
ol tThe arrest xml to De glven to the executive mthority make-
ing such demand, or te the agent of such muthority appointed

to receive the fugitive, and to esnse the fugitive to be de-
livered upt teo such agent when he shall appesar. Etc.,ets.”

De
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I am enclosing a separate memorandum containing excerpts from
casaes under the extraditlion clause, which you may read if you desire..
Although the questlon of Federal authority to apprehend and deliwver up
fugitives was not directly involved in any of them,thsy support,at least

in a general way,the theorles I have advanced,Surmarized briefly,they
holds

lot,-That the constitutionsl provision 4s net self-execcuting,
tu$ depends upon congreasionnl enactmentas ‘é
- ‘
2nd,= That the power of Congress to enforce such proviaion 1is ) \

excluslve of State action,to the extont that the subject i1s covered by
congressicnal legisliations

Zrd,~ That sany omission of Congress to exercise its full con~
stitutional powers leavos the mstters unprovided for subject to State
authority:

4th,~ That Congress may,by‘furthcr leglslation, bring the en~
tire subject mntter exclusively under national authority:

':‘-‘-\ = Mok hae anla A“'\lnnﬁ oAl el am o ha oansmsnae Mha
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surrender of persons accused of crime,and the courts of the Union should
1lidberally construe the provision to the end of preventing fugitives from -
finding limrmmmity from prosecution by seeking shelter iIn another State.

Fha
o

<
s

Upon the foregoing principles,i bellieve the Federal Goverrment
has authorlity under the Constitution to set up and maintain a police agem
¢y in a1l of the Statos for the purpese of apprehending and delivering
up fugitives from Jjustice without intruding upon the ordinary police pows
era of the States.Such agoncy would also have jurisdiction to make ar= g
rests for vilolations of Pederal laws sbut would lack authority to makes s {
rests unfer the laws of the States.However, I see no reasson why it could ; é
be coordinated with State arercles in the work of crime dstection,so as
to render both more effoctive.XI have noted the proposal of Senator Cope=

YawmA S moamvmavabliesn ~Aadkda P o bt Che adon n—A Ve davwatl nurdthamd bl rn miadals
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is said to hawvs the approval of ocur Attorney General and his adble assiste :
ant, lr, Keonan,under which the Governor of each State would recommend £ |
for appointment to the Federal Buresu & representative for his Stato“'ho T
would be paid by the Foderal Govermment, tut wio,as a "dollar-asyear mem | °°
for the State, would be able to-utilize local police officers to work
with the Pederal Buresn in erime destection.The merii of this plan is ob=
vious and I most heartily favor it, unless a firmer bBesis can be found
for the national agency,The weakness of the plan,as I see 1t,lles in the
asgumptiom that a Pederal agency of that character can exiat only by
consent of the States, and its success would be dependent upon ths dow’
grce of cooperation received from the various State authoritles.Indeed, _ _
I em inclined to belleve that State lesizlation mizht be required to

validate the acts of a voluntear organization of that character.On the

o dele s A b sedenn B3R bl Y . [ % Wy ST Y n e e B
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1ish a national agency Lo apprehend und deliver up fugltives, Congress,
or the administrative bureau,could maks all cooperative arrangementas
with local police officlials that could be realized under the Copeland
plan,and then,lf any State should lag behlnd or fall to cooperate,

Py
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an inox'ea.sed Federal force could take its place.I am convinsed that a
bold anncuncenent Uy the Administration of 1ts Intentlion to satablish a
nation~wide police agency,under constitutlional authority, to traila and
apprehend the interstate criminal,would strilte terror into the hearts eof
the ¢riminal gengs and inspire public suppert in a degree that would lesd
to greater cooperation and effectiveness than could be anticipated under .

a more provisional agreement between State and Federal authoritiea.

I de net profess to be an expert upon Constitutional Law,althoug .
tho ﬂn’foatigation 01’ constitutional qnoatiom haa been a pleasant feature
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learned Attorney General and his able assistantl,i.f they should deem my
suggestions 1llusory.I would defer also to the conelusions of Senater
Copeland,whose thoughtful study and courageous leadership of the war
against erime has added to the esteem in which he is held throughout the
nation, I merely want to invoke their judgment upon the merits of my
suggestions,

The assumption that a Federal agency with power to arrest and : !
dellivar up ﬁ1o!+1'an waould he dwvsested in dn-nncmi-ﬂnn aof the -nn'l‘ln- power ' -
of the States in my opinion, rests upon a ui: conceptlon of the nsture of
the ﬂpnst!.tutional provlsion, Thls provislon,as T read it, 1s not a grant
of power %o the Ztates,nor is 1t a reservatlilon of power unto them,0n the ...
contrary,it 1s a delegation of grant of power to the lTederal Covernument,
one which, according to the Sunreme Couri,uay De uade cxelusive of State
authority,

In one particular,the extradition clouse 1s unique;it is the ‘
only nroavision in the Constitution which expressly authorizes the per- w
formance of a specific duty under the Fcderal Constlitution by a State i f/\
offlcial By its torms,the executivea uuthoriiy »f ths State where the 1
crime was committed 1s the one to demund extradition, but there 1s ne i
such linltation as to thoss wilo may be uuthori..od to srreat and dalivgr |

+W oA -F‘\qf-ib-l [c 1 SV 'I-lsnlJ-nl--lAn e el v o N ety T )
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of the "tate where the fugitive 1s found 1s wholly statutory and 1s su
Ject to change,.Now,1lf the framers of the Constitution had intended to o
make extradition & prerogative of the States enly, it 1u & reasonable -
Inference that they would have specifically designated the sxecutive -
authority of the State where the fugltive 1s found as the ones to arreat
and deliver him up, and suchh omlssion may indica%c that they foresaw Pt L
the poasibility of non=-cooperation belwecen the States, or other condi- :
tions that might arise to make the remedy inadaquate if its enforcement

{

H

vera restristed solely to State authoritlas,and therefora, plenary powa
ers were glven Congress to designate the arresting and deli.Vering v O
thorities,and to prescribe the procedure neceasary to the rendition of ‘
the prisoners.%hother or not such a situation was within their contem= ~——
valation, the language of tlie provislon contains no resiriction upon

the powers of Congress to name the authorities who chall enforce such
provision,or to dotermine the manner of ita enfcrcement,

Reverting to the subleect of State police pover, I think it will
be conceded that the d elegation of a power to the Federal Covernment
carries with i1t the power to cnact enforclng statutesz,enxl omrates as
a limitation upon,or withdrawal of,such power from the body of the law
known as the police pover of the State, a ferm which ombraces the

ry
s
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system of internal regulatiom adopted by a State to preserve publie

ordér,and te afford protectiom to its citizens im the snjoyzment of their
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to possess no general er inheremt police powvers, it may and does exer-
cise pevers which correspond te the ordinary police powers of the States
in carrying out its delegated authorities.It may preseride and enforce

penalties for violations of its laws, dut that does met represemt a usure

pation or invasion of th power of the States. Therefore, if Congress

has sutherity te create a Federal agency with pever te arrest sad de-
liver up fugitives,the exercise of that pever would met conflict with
any reserved pover of the States,unless Congress should attempt te au-

tharize the Federal agents te make laeal arrests fer purely losal eof.

Tenses. That -1tut1;;.homor. ean be avoiZed throfigh a ceoperative

understanding betveen State and Federal authoritfes, under which arrests

for leseal offenses would » made Wy local officials,

I believe the adove plan has this mutag over tb COODOTA~

tive plan suggested by Senater Copeland,viss That

Congress has au-

thority te designate those whe may arrest and deliver up tds fugitive,it
could cenfer that power upon members of the various State and municipal
pelice forces affiliated with the Federal Buream. and thud increase the

number of suthorised arresting efficers. This pever,if it exists, is

de-

rived solely from the extradition clause,and im my judgment would apply
only te fugitives from justice, Others wanted by tln Fedoral Government
would have 1o be arrested by Federal agents, in the absence of any cone
stituticonal provisiea authorising the exercise of such powver by State
pelice officials, but the increased number of officers eslegible te arrest

Tugitives ought te reduce the expense of the nmational governmemt amnd
the same time multiply the effectiveness of orime detection,

at

Vithout attempting te state the detaile of legislative remedies,

I bellieve the extraditionm clause of the Comstitutiem would authorise
the exsrcise of ths fellewing powers:

1st.~ That Congress may ereate a Federanl police agency vith su-
therity te arrest and deliver up fugitives from justice te the executive
authority of the demanding State,upon thh proef contained in the requi-
sition papers,and that such delivery could be made by ts Federal agents
without the assemt of tls authorities eof ths State where the fugitive 1is
found, The purpese ¢f extradition is te enable ths demanding State te
enforce its laws,anl its rights are paramcoumt te those of the State where

the saccused is foumd.

2udee If the assent of tly exscutive authority of tle State inte
which the fugitive has fled sheuld de deemed sssential or advisable,Come-
gress could restriet the extradition preceedings to the determination
solely of the legul sufficiency of the indictmemt or affidavit im charging

& crime,and could eliminate therefrom asll issues of fact,

Srd.= Congress may,if it desires, preserve uhite the States their
pressnt power te gramt rofnllltlou in proceedings timt arise withia the
c

dutied of their local eoff

iadw,and may limit tl» Federal agente te the

arrest and dellv of the fugitives to the State authoritiés,sudbject to

their actiem upen the requisition demand:

4th.» If a hearing upom the applicatiom should Ve deemed neces-
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3ary or axpedient,Comgrass would have the powver to fix the venue of suzh
hearings,and eould nrovide for them to be Lcld within the S4ate Thars the

3ffenss is charged,so that ths witnesiss would be availidls, I realizs

that in a olsar can3za of mistzken identity,or whera the pr-o0f is positive
thut the accused wa3s not within the damanding 3tats at tha tims of the
arime, sxtradition works a grievouas wrong to the accused, hHut Congress
ecould provide for the restoration of such a party %o his former status
3nd place of abod® im the event of a dacision In his favor on tle right
to extradite, and thus minimige the actual damapgs, In my julgment,the -4
posaibility of occasional injustice to an innocent party should not be ’

allowed to prevent changes 1m procsdure tlat are necessary to check the
grime menace. If heoarings shonld be authorized in the State where the
alleged fugitive is found,Congress would have ths right to designste the
tribunals to hear the same,and ecculd limit ths f32ues to be determined
therein,so as not to invade the right ef the accusing State to have ths

facts deterained tharein,

5thees Congress could authorice the Bursau of Inveatigation,or
other enforcement agency,to enter into arrangcements with tle local police .
in the various 3tates and citles, under which each would share in the [(fﬁ\)
#ork of crims detesctlon,and each would derive the full benefits therecof. T
Thus,those suspected of reclketeering,kidnaping,bank rodbbery and other vie R
olent crimes,would dbe brourght under the surveilance of the Faderal apgents,
and this 1 eonsider justifiable upon the theory that they comnrise the
eriminal types that are moat sctively engged in int:=rstate c¢criminal ac-
tivities, Vederal agents, ialthough nominally searching fo~ fugzitiwes and
Federal offenders, could impart valuable information to lozal authorie
ties that would lsad to more effective lav enforcemant,

€the= Jome special provision should de msde for the arrest and
detention of suspeots pending identification. The nimes of many of tham
are unknown,so that they cannot de tpocificaltg.nuled in a formal charge, -
and the facility with whick they escape from scans of the crime has
rendersd personal 1ldentification more difficult.The comparison of finger

prints, chemical analyses ;and other scientific methods of orime datecgtion
often afford tl» only meams of identification,and il y require iime,Conse=
quently,a more libderal peried for ths detention of suspects should be

provided,

=

»Tilew Upon t® question of bail,I velieve Congress ahould pro-
vide that vhere the defense is amn alibi,the sccused shall not de admitted S
to bajil if there is any substantisl evidence of his presencs at the scane '
of the crime. ;;

82he= The Federal agency should be limited %o the more vislent :
crimes against persons and property,such as kidmaping,racketecring,bdank b R
robbery, highvay robbery, murder, ste, —

T = [ AT SV - Y Y B o W o o
v L]

I reallize that objections will be made to s Faderal agency
upon the theory tlmt it nizht be used to intzrvone in purely local con-
treversies in th States,This, I think, gan de obviited by 3necifically
liziting their activities to certain offenses and by forbidding their

u3ae gtherviase,
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s A great desl,if not all,of tl foregoing my b Lmoractical.

I do not ipsist upon the wiadom of the details suggrated,b't hawe men-
ticned them only from ikhe standpoint of legislatiwe powver.I might chanze
By pind as to :he expsdiency ad Is gality of some of them,My purpoee has
b2an L9 present ths theory tlet the exiralitiom clause of the Constitu-

ion ¢onf2rs a pu7ar on Conygress,arcund walsh there may t» Huilt up a
Yaderal orime detecting agency that could be made affective against the
¢rinminal ¢lass. Qut eof my suggestions you may Ba ahls to onrve 308 worke .
able idea tint would give ths natiomal agency mors atability than 4% k
would have as a zere voluntoer organizstion,sr oven as an atjunct of an
agency for th aprehsnsion of Fedsral offanjere, Y am fivmly convinced
tiat ve nesd an American "Secotland Yarda®, (f th ganzater and intarsiate
criminal are to be curded. Amsrica is with the Pregidont in hias detere

valmatdianm 2a Fomate TNamanmwnsw an®a Faa 2% Wawdlld® Y mss PatlVacolimss Ldon —aend
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wy suggestions are made through a Aesire o 212 In the fesliozition of
law and order under his great moral leadershipe

1 come now to a questiom tlat is wmore novel than my vrevisus
suggestiona.l am going to present it to you,althouzh {t prolongs my
letter beyond the limits of ordinary propriety,tecause 12 offers an
alternstive whickh, if legal, would dizpense with t¥e red-tape and cume }
bersome machirery of extraditdon procecdings.Briefly,the guosticn is L
whether Conzrens. urndery its pover to enforce the sxtraiition clauzs,could
naks it a Federal offenss for a person vho comrrits 2 erime in o 3State
to flee into another for th purpose of avoliding arrest a2md jprosecutlons ..
Ky first impression of the subjeet was unfavorable, bHut further thought -
neas convinced me thzt 1t is not withou® werit, I hrorse diicussed the nita
ter wxith other pembers of the bar, 7hs hara had the same reactions, ae
I desire to subait it to you for your consileration.

-

I frankly concede that ths FPederal Covarumint has no direet
grant ¢f power to punish any varsom for leavinz ona State =nd entering
anocther,but th purpcse of an act timt is immocent,of itself,msy taint
the act with {llepality.As an illustratiom,I cite tls Ummm Act.Ee legal
wrong is committed Af o man transports o woman screcs a State line,but i
if he does 80 feor purposes of concudinage,it bBecomes s punishabdle offenge, .
not upon the theory that Congress may regulute the morsl behovior of the
citizens,but becaw @ the particudur aet bears a relation to the pe—er of |
Congress to ragulite interstate commcrce. I do not say that the pover i
te punish the flight of a criminal exists under the interstate cemmerce i
clause,although the courts have gone tle limit in extending the scope |
of that provision. 1If Congress has the power to pumnish the flizht of a
cripinal from ome State into another, zuch pover exists, not through
express grant, But as an incident to 1ts power %0 snforce the extradi-
tion clause. The rule gowrning suoch matter is laid 2owm in U,S. v Zex,
95 U.8,872; 24 1.24.538,1.¢.540,and reads as follows:
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*Any act committed with a view 0f avading the legislation of ¢
Congress pa3ssed in the execution of any of its porers,or of

friuiul-ntly securing tle dBensfiis ¢T susld lozislation,mny

properly be mnis am offense against the Initeld Statas, But ~n
2ct comitted within a State,vhetlnr for a 001 or s Wad purs-
poss,or whether #ith an honest or a crinfnal intemt,mnnot dbe
made am offense azalnat the United States,unlasg {t haye some

relation to the exscution of noater af Zanpgraaz ar 4o some

not having any suck on
3tate alone can logiglate,"



~of, Molty, P&. 1lle . i

The test of Fei rral authority te punish an :ct that is alse
mishable by thm State is tRe rektionship of such act to som Faderal
ywer.Thus,embexxlement is an offense tih t falls within $ke polk e power
* the 3tatesjnevertheless,the Supreme Court has sustained tlw right of
mgress to make embeszlement of pension money a Federal offers e, because
" its redtion te congressional pewer ever ths subject of pensions.(See
8. v Hall,98 U,8,346,25 L.ed4,180), The Mann Act affords an example in
1ich tlw metive of the act determines Federal jurisdietion, for it is
't the aot of transpertatieny dut the motive ef the transporter,that - ~
.ves Congress power to impose tl» penalty. Se, in the case of fugitives, S,
. would net s the act of leaving the 3tate of the crime,but th purpose Qﬂg e
* the flight that would give Cengress the right te penalize such eonduct, N
. occurs te me that a law intended te prevent the delny and obstructien '
“ Justice by imposing a pemalty on those who flee from the justice of a
.ate in order te avoid arrest amd prosecution is more clesely related te
18 power of Congress over the return of fugitives than is the rek tien
ilweeR immeoral sexual purposes and lhe power of Congress OW T COFMmErce
‘tween thy States. At any rate, the rek tion betwesen such h w and the
wer of Congress should be sufficient to sustain tie imposition of the .
'nalty a3 a reascnable enforocemeat act, )

1
.
™
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The courts have swcognized the paramount right and intsrast of
1e demanding State in the enfordemert of iw laws against all violaters,
1@ the vital importance of extraditiom te harmonious relations detweem
1@ States; they have alse recognized the superior amd execlusive authori- -
- of Congrass to provids for the onforcesment of ilm constitutional proe
.aiong md t pudblis §is aware that our present inadequate proeedure in
tradition is largeXy responsible for tha growth eof crime, In she-t,the
iderworld is on top,amd even digtates to Iawful businens the payment ef e
‘1hute ,Surely, this establishes the public interest and thh relation of C
1¢ penalty to the enfercement pewers of Congress,

The advamtage of such a law would be that the tedisus precess
* extrgditioa could be dlspensed with,The accused could be apprehended
14 returnaed by Paderal agents to ancwer to tls Federal charge.in the State
1ere the affense was gormitted. At the clection of the Federal authoria- -
.eg,the agcused gould be turned over to the State,te answer te ths charge
lerein, without resorting te extradition.This would net violate any right:
’ the acoused, for tk fugitive acquires mo right through flight., The
‘ficacy of the remedy would discourage erime by making detectiom and pres-
:utiom mere gertain, If any injustice might rasult tharafrom ian any sase | ,
wmgress could make provision fer its eerrection er avofl ance, 1 2hall ne i -
‘tempt te speeify details that might be embraced im the legislatien.l i
‘fer this 244itiomal suggestion as & basis upom which a Federal police 3
reney might be foumded,and as a measures that would lead te more effective ‘
11 speediey justice, ! .

i
i

Assuring ycu of nmy personal interest in the work, I am

Very sincerel e

‘e President Roosevelt | [ 7
Assistant Atty. General, J.B.Xeenan
Senator Royal S. Copeland
Senator Bennet! Champ Clark
Senator Georze W. lorris

ir, Yalter R, Mayne,Pres, St.Louims Bar Ass'n,
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MeNabb Ruling Frees
5in "Plot’ to Harbor

L L g Mr. Careon ..........
Sedition Fugifive o e Bt
By the Associated Press. - Mr. Mumford _.__....
PITTSBURGH, gebi.sl .—Ahlv?oent Mr, Starke ... ......
grfi$:nm made e%y‘gr:lefexfdgnmtg . Mr. Guinn Tamm. ...
prior to arralgnment before a Untted &

B States commissioner are inadmis-

Mr. Nsase__._..... ..

led to dismissal of conspiracy in-
dictments yesterdsy agalnst fivel]
§ persons, one the daughter ef Wii-
liam Dudley Pelley, former Siver
I Shirt leader.

' After United 8tates Attorney
i Charles F. Uhl moved to drop the
j oharges that the five had con-}.
K spired to “harbor and conceal aP
e from justice”--Howard Vic-}
torwBroenstrupp, who Mider in-
dictment in Washington with Pelley
and 28 others on sedition charges—F
Assistant United States Attorney
M Geofge Mashank explained:

“The case Is ciosed as far as wel
here are concerned because the evi-
gY dence became madmissible by rea-
dson of & recent Supreme Court
W decision.

b “That decision, by Justice Felix?

Frankfurter in the United States:
vs. McNabb, held ‘that all state- ¥
' ments obtalned from defendants 3
Y, prior to arraigmment before a United |
States Commissloner are inadmis-
sible.”

The McNabb decision was handed}
down, Mr. Mashank said, after ¥BI|.
} agents here had obtained state-[
ments from the five defendants.

The five digissed here are: Ade-b
laide_ Marion¥yPelley,} , Noblesville,
Ind.; Marguerite Marie§darmichael,

| IndlanapolisT™ Frafik A iner,
Poland, Ohlo; Victor WarTerfHoye,
| New Castle, Pa., and Henry H
Meine, New Galilee, Pa.
FBI agents arrested them in 1942,
soon after apprehending Broen-
strupp in Meine’s Beaver County
{Pa.) cottage, They were indicted
on & tharge Sf “conspiracy to har-
bor and conceal a fugitive from
justice.” This charge was later
dropped and they were reindicted on
the second conspiracy charge.
Pelley, Broenstrupp and the 28
others under indictment in Wash-
ington are accused of conspiring
with agents of the German govern-
ment to set up a Nazl form of
Elales..

government in the Unite

\:é’r}'t%knbn

| §7 FEB 28 1944
~ A

q—-—--—i'—_—"

This is & clipping from
PEe A -S of the
Washington Star for

: 22 A Y
Cllppedﬁ the Seat of
Government.,
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Vol 45, Na. 12 St 22,1058

COURT'S HISTORIC SESSION. hetehidd [or Lirv s Arthuor Shil-tone. nears

it el e e ostives baar aegments Gor deluy irome Richard Boiler atiernes

for Lintle Rowk™s sehool loard. From lefi each sitting in his o
letensd ehiair. are Jo<tice= William 1. Brennan Jro Tom Clark, Willi

¥
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INTEGRATE'!

~ THE JUSTICES

STAND FIRM

(]

Huga L. Black. Chief Jurtice Earl Warren (leaning ferward 1o quertion Butler),
beliv Frankfurter. Harobl H. Burton. Joahn M. Harlan and Ghacler b W hivabes,

Out of the Jofty. eolumned chamber of the ['.‘r* Supreme Lanr] canee a
terse and lorceful satement, Desegregation of public seboals had, <ines
the Court's 19531 ruling, bevome the gravesto mostdivisive fssae 1oeone
front the nation in a ventury. Now the Courte in spreial session. was
deciding whether integration of Litth- Roek"s Central High Sehook <hoahd
continue at ence or whether, alter last vear’s violenee and the threan of
more to come. integralion should be delaved for 30 month-, The verdicl
was tensely awaited not anfy in Lioth Rock bt over the entire Soutls.
for it weruld reveal whether or mot Gue Court had vielded o ghe Tace ol
the mounting resi<tanee to integration that has developesd i four vear-,
The verdict took ju=t four minutes to read: by unanimows vote, ~gid Chiel

-y

Justice Earl Warren. the Comrt dented the Litle Roek ~eliool Tl
plea Tor a defav. Tntegratinn must proveed immediately,

So the Court ruled. Thus battle was joined on the mamentous umdes-
lying conflict exposed by the sehunl question: states” rights ra. federal
sovereignly. Invoking sweeping powers just voted him by the Arhan-a-
legistature, Governor Orval Faubus proclaimed the elosing of all four Lit-
tle Rock high schools to prevent Timpending violenee aml disosder.”
Virginia, too, counterattacked. Therv, immediately after the Court deri-

sion, Governor ). Lindsay Almand Jr, used his powers under a progran off

legal “"massive resistance”’ to thwart an integration order {srext puges,

The Supreme Court, by its unwavering ~tand for equal cducational
rights under the Conctitution. and the 1wo states, by their hold defianee,
had now struck a grim impa=-c. The question was, what nest? There were
small, new signs in Arkansa~ of rezentment again-t sepregationist=" in-
transigence (pp. 26-27). The ds=ur would, hopefully, Lee fougn oul in
the federal courts. But the dur provess of law will take a lung, long timee,

PAWNS IN BATTLE. 12 Newroes hopinz (o enter shite sobonl-, visin M- Dy
e (HEhrl Arhameas NOAALE Bewber, Woinsdow wie brohen by baveets,

2
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A historic state now making more history

he <tingzle o proserve selnwl seprega.

S Varginna took son wlded < anee

trosny hier ey wingoe robe o S D

evs Her vede pda e chapeed Beothe Jacks

k‘-{ o prailation as ~homon en g Choerall,
%

Neghines compnee ooquacter ol e ~tale’-

H propilatien, Connnnes hwn in daek red

S hve vnae WP N, peoptliatem: e
el el b e 2300 e i
lizht veal il 25,

| YT TTTS TR FYRe frecanent bogh-h aer

e was vl 12 vear- old
whin ahe fir-t %
Tt v, N srate sl sinre 1o g
the mew mativnr aml ot Yorktown e
e Bevolition '~ elinwocto bt the e
tea b rnwalliss Foman o 1he fir<t e
presidenl- were Virsingan-

“laves waerne [T EL 1t

Bt an the dier sreeg) et ol erates”
nzloss Yarmmna becastae e puelens and

KENTUCKY

£ gy

"""-o.u..,m.,

T s =
L St

Rictimond the cagata) wl the Canlediracs,
Now Nirzinia i md o
stutes” right=, Prime poocere are Senator
Rarry Bard w prospeeons apple grower
and Coverpar 1 Lindsas Almand,

Lutif the reveat stiflening again-1 inte

aragtican ~eene e langes had lween made
Vs barees Aupar eities e nal ey
regated: the L niversity of Virginia |
admitting Newvves i 19300 But e publis
secomnlary sehosd Tate Taen ingegranss.

At issue are alempls 1 enkber Nepro
i white <elwmds i eight Fovalities, Fel.
vral di-teiet fobe hane eand e e,
Bz Jadie Paot s eading e Warsen Conn.
v (Bt Bovall and i Charboaneayille:
Judgze AMbwert Bryan in Arlineton and Shes-
andria: habee Walier DidTmian in Norloll,
Newpeert News: Bodee Sterling ot beeoen
in Ruhmoml and Prinee Edwand Conne

Integration at
Universily of Yirginia

)

Woodiow
Wilsan's
Birthplace

Virgima
Military
insiitute
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‘h r Cornwallis’

M 1; Surrender,

' 4% 38

Slaves imporicd n 1619

NEWPORT NEWS
~

VIRGINIAS ANSWER:

MASSIVE DEFIANCE

Wathin hours of the Supreme Cour) ruling, Virginia
G g movesd vt the battle for stage- right= Iny

posing & momentous challonge to Federal rule,

The mose came in Warren tounty. Four dis- Ine
lure the Court s decieion Federal Disirie Judge Jahn
Paul had ordered (he county school board 1o admi
22 Negrow= 10 e allowhige rounty high cehonl, Thee
Iward closeal thee sediool. Then, afier 1hee Supreme
Court ruling. Giverner Alnand ansounee! b wg.
ax~uming “all power”™ over the selonl, FeRoving i -
front local comtroal amd hecping it hised,

Amond was acting for the first time under e ol
Virginia's “masite resislanee” Jgwa, FMpn erig
him 11 cleme any ~ehool about 1o integrate. Flue prg-.
PiLE FesixLalier program was cuncei ed aid i Ma~des.
misudedd by Senalor Harry Bynd tright, whome saere
Eul politival machine  of which Gos eerrar Almoond -
part  rigidly controls the saaie, (hy page= 31 50, a
distingoished Vieginia oditor explaine winy the stair
support= Bunl's position. Almend will slmoet e
tainly reopen the Warren Counny sehond on o g
regaled basic and thus dicvctly interpune hie power
a~ bead oF a sovereign state wrain=t the monercigniy
of e federal gosernment. Then e | 5, FonE .
will have 16 ride on the constitutionalit, ul AL
wonel s v e and Virginia'« mueivi frcie parees: law-.

7

WORDS FROM THE LEADER urv- heurdd g Sena.

e Marey Bunod, suraoundid by sl spapdeecanee

ahloveses unmial e at b Beervville archaols,
"gupliun“ v the Jeder aneon~ ranghly . Havan

CONTINUED
———

25



DEFENDER OF ORDER, | S, Mur-lial Heal Kild head- 1500 5. marshals and
oA Tro all e the sate ta enfuree court onlers,
L]

depustios Teought 10T

AT FOOTBALL GAME PLAYED BEFORE S5CHOOL WAS TO OPEN, LITTLE ROCK

ARKANSAS’ REPLY: OFFICIAL

CRVAL
When news of fhe Supreie Taourt rulin g
rned was reads . In Lintle Rocl, 1 12 ha-tily
enacted laws empowering binm o opp tion and is~ued a prowcls-
mation chiming the city s igh schools, The US, Justice Department had
afready moved in with attornes~ and FBI agente and 130 U5, marshals
and deputien, a foree strong enough te hack up federal court orders with
arrests if necessary. Perhaps to give Faubus a ready out, a prosegre-

o gationist housewile fld for an injunetion 1o keep the schools upen.
» While Little Ruck braced it=elf Tur trouble, its Central High Touthall

rhansa=, evervene

AT SCHOOQL BOARD MEETING IN VAN BUREN HIGH SCHOOL, ANGIE EVANS, 15, RAISES HAND TO SPEAK AGAINST SEGREGATIONISTS. AS PRESIDENT OF STUDENT




STUDENTS CHEER THEIR TEAM TO VICTORY OVER A LOUISIANA HMIGH SCHOOL

‘N0, A BRAVE GIRL'S "YES’

team went out and won a game, even though it had ne schoul Lo play for.

In Van Buren. Ark.. 130 mile~ away, the crisis tonk a different turn.
A brave yvoung girl named Angeline (U Angic) Evans {belwe) stonnd up
again=t the people in her town wha wanted 1o <lop the integration which
their sehun] board had begun. Though a gang of white kids had frightened
Negro puptls inte staving home from sehool. Angie announced that a poll
ol 160 felow stydents showed the majority 1o be in favor of admitting Ne-
groe~. Their arguments are so ridiculous.” she said of the segregationisis.
“They ve been nothing but troublemakers. Someone had 10 speak up.”

[
-

BODY SHE WAS BACKED WP BY FELLOW STUDENTS, INCLUDING BEVERLY BERRY [LEFT, STANDING!. THE BEARDED MAN 1S SEGREGATIONIST LEAE_W—
__-.-.——————.—————"-‘-—' T e

DEFIART GOVERNOR, Orial Faubus hear= news of Supreme Court raling.
Beren Tours Tater e algnm proclamation erdering Little Rock sehouls 10 elase,
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The purpose of this memorandum is to show the scope of the els, hoo_
attached memoranda on the Ipstitute of Pacific Ielaticns ticns, the materi

To  : THE DIRZCTOR DATE: April 24, 1950

utllized in their preparation, and the status ofF tha inve ine*twgaticn. -0 f:
Sun iy
DEIATIS:

Therd are attachsd for your informstions (1) A mesmorandum on the
*— Institaic of Pacific Relaticns cansisting of 229 pages with an incdex and exhibit
showirs the I7% Research Prograz for 1649, (2) (A sumary of the above-mentioned
pancreldun consisting of 30 psgas.

QD These were prerared on the basis of a review of tha main {ile cn the
"= oar

A of 2ll %zea refsrences® on the IFR ard the wvariouz Xatiosnsl f‘c weils

= Ve R N2

ef v¥izh 4% 45 comosed. Also, nore than 2200 photographic prints
1rrdntcdedm tha Roeton Ficld Division by "nﬂdantic.l I'u orzent

Iow will recall

It should be no ted that no investisaticn has ever been conducted by
tris Fureau on the various Netional Councils of the Inst.it.ut.e of Pzeific Balstion:
¥, h the oxception of the avscican, 7The #American Council, which is kaown £3 the

& . irican Inctivute of Pacific Folations, Ine., has nct bezn the svdl2t of an

-...‘__I__, irteonsive espionzge type inveswipation in pasy years. An intensive nvestigoticn

/"\) 1-.".. 00w under way and the field has becn irstructed vo cbtain coplss &f &1l reg-.
public&tima of ths eubiect arganizat’:a, to rieke a8 thizrough study ef Aty

[0 Tunis end to dsterzine the ijentities of Wil cflicers, etaff menievg, oné exployans
L £ \ :

irce its inception, - e
Tha investipztiion 4s printed to-opd deteraining whether vhe Institule
of Fzcific Relaticns in the Uritcd Stzuns has asted 23 a cover for Suvint ‘
rilitary intelligerce, or has teeni violeticn of the Forei;_;n Agens Rgpizirallion
Act., or my cther Suﬂtut& of the United States.

* " B
Wy bodd el -l

iyt ” l o =""b." -
refne - &L&Y‘f’ :
e >0 ‘67‘0/ 0 X) - 19Tt




I8 511 instancos in the atiached memoranda an effcrt has been made
o attributdinformstion to an original scurce. There &re approximatsly 200
4rdividuals ®.c nave been associated with the Inotitute of FPacific Relations
from time to QYirs in a policy meking copacity, & resezrch eapacity, or an
editorizl cexfeity. Treir nares are bcing checred in the Bureau files to
determine tho Rrssible exicnt of Cooanist infiltr:tion or influence over the

_prozram ard puflicaticns of ths Institute. 4 suprlenent to the attached mexncranda

is being rrep: which will set forlh pertinernt data vegarding such persons,
attributing sucl data to original sources,

Tnvest{ative reports are ncw being received from the field in this
case and the attafed reneranda will be bTO’lf'}-’-__‘j};:}?“";fﬁe_,t‘_‘fé3—",‘-’1}':
ot e B Grr ol b bl M.
ACTICNM: - &
'
This mattd& is being followed closely and you will be kept advised of

all pertinent develofgents.

Attachkm
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CITY OF TUCSON

ARIZONA
DERARTMENT OF POLICE

F. 0. BOX 2808

August 9, 1939.

Mr. Joh! pagar Hoover, Director
FYederal Bureau of Investigation
Washington D. C.

Dear Sir: '

The enclosed clipping prompts me to write
and inquire if you have availablexdecisions of the
U. SsfSurreme Court that might be'of value to us in
meet the questions that ape being asked since the
enclosed article appeared in our local paper.

We are only interested in those decisions
that concern themselves directly with the question
of right to fingerprint.

Thanking you in advance,

RECORDED! (¢ J -/ 20 3¢
INDEXED | FEDERAL BUREAU OF INVASTIATION

AUG 15 1./ _

- g%,. c ‘ | @(/L U. s, BEPARW,NT?@Z'\“E"_,

V- (\\ 0, r 8’,7’3? - Q&? Q_
¢ €
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Bars Forced- .
Fmgerprmhng

LOS ANGELES Aug. 'T-——(UP)—
The compulsory fingerprinting and
¥Mtograph1ng of citizens arreqed

or minor offenses by poljcq Sat-
urday were declared to be an 1nva-
sion of personal liberty in rulmg
handed down by Municipaf® Judge
Alfred aonessa.

The rullng was made by the
{’udge In denying a derurrer filed

y former acting Police Chief
David A. Davidson and two officers
in a $200 damage suit brought
dgainst them by Franw alsh.

Walsh in his suit fomtended he
was nngerprmted and hato

[D\]Jll:hl n;ulual llla wlll ﬁIl(‘_‘I Hﬁ\
fg been arrested last May 23 for
loitering in a park after hours.
Walsh subsequently was acquitted
of Ehe charges and filed his damage
[1#)]

In his ruling, Judge Paogessa’
gaid that there was no legal tece-
dent or constitutional warra f] for
compulsory fingerprinting, oto-
graphing and measuring a person
arrested for a minor offense andg

not wanted for a serious crime,
—



A’N EDGAR HOOVER b }

Federal Burems of Infrestigation
. H. 8. Bepartment of Justice
N Hashington, B. €.

[ February 27, 1936.

p
s/
' OIMJMQE!

0)7 Mr. Tapm advised of his converaatiou with Frank Waldrop yesterday
and of the grticle appeering in the morning Heralc on the editorial page
relative tofretirement; thet Mr. Waldrop steted that he would take care of
thefCopeland Bill. Mr. Hoover requested Mr. Temm to have a copy of the
- afdrementioned editorial on his desk in order that he may write Mr. Waldrop
/& note and also Mr. Corby in New York. -~ -

) " Mr. Tamm advized of the article in th¢ Washington Post relstive to
recrgenization in the Government in the interest of economy and efficiency.

relative to the arrest of two prostitutes by Mr. Dewey. MNr. Tamm advised
the publicity given the Buresu in this article. Mr. Tamm advised thet he
l is obteining some of the Miami clippings from the Divi% ress.Jaell
concerning the Director. ‘.
5% LN o) pd O T o VN A X —— L

Mr. Tamm adviged ol the articles in the mornfing: papré relative -niiar .

>

R

: to Lindbergh case. MAR5 ] X N, © w0 4 o0
4 : b7C K. i ivised of thi incident in Plsst night e

"! C Mr. Tamm advised of t.hq(article appesring in thc}ﬂew York Daily

relative and
P, t-f' With reference io the'Baliston Bank Robbery,| lir. Temm advised that ,;_v
, O u{reak 1s expected sometime und 2 or 3 o'tlock. $9d-of the &
~ &rTangements made « Mr. Tamm in-

¥ quired concerning sfrelease and Mr. Boover stated that everything should

-~ be ready; that he 0buld be held in the basement. Mr. Hoover stated that he
‘{‘ ‘\‘thought the morning paper would be the best means of getiing the story out.
(] ¥r. Boover requested Mr. Tamm to prepare a deteiled story and then contact
Mr. Boover stated that he is leaving Florida on Seturdsey,
} arriving i Washington on Stmday moon. Mr. Hoover stated that it would
~y e il right 10 bold one of ibhe robbers until the other one is taken into
2 fustody.

@,
o > 70 Mr. Tamr told ¥r,,Boover that he now has the second report of Agents
in the|Puerto Rfo matter. Mr. Tomm advi of the letter

e report contaiiing the letter writtem by
Mr. Tamm read the letter to the Director. Mr. Hoover

stated that this letter should be contained in the Bureau report; that a copy
of the report should be sent to the Att.arney General and to the Criminal

Divieion.
GOPIES DMTROYF‘D W
b4o FEB 1 1865 W /}b}’




Conversation of Mr. Hoover and
Mr. Tamm, 2/27/36/ -2-

L

2 Mr. Temn advised that he took the report of igents BNSEP .- (NN
on the Justice of thefSuprempe Qourt matter around to late yesterdsay
afternoon and advised ﬁat he would have stand by here.

Mr. Boover stated that word is not received to send back and that
Myr. Bathan should return to Washington around Saturdey. is all

right at New York.

Mr. Tamme advised
¥r. Hoover

stated that the Bureau w

not be & party to this.
r. Tamm adviged e pardle viola‘tor,— who

was picked up by Agent Mr. Boover stated that a relesse should
be given out.,

¥ N I'L. =

Mr. Tamm advised of the teletype from SAC Hanson at lLos Angeles

Trelative to the as_;i_.ggggn_ of sp’pccountant at the request of the Committee
investigating reorganizations and bond issues.

Mr. Temm advised of the teletype f‘rom_ relative to the

man who wag picked in Oklahomsa and who the Post Ofllice Inspectors think
is a contatl of Parpis. Mr. Temm stated that he was going to wire M.

[ not tb try to see this man while he is in the custody of the
08 {ice Inspectors.

Mr.

Mr. Texm adviged that Mr. Connelley

, /¢ 18 in Los Angeles going over the eituation with Mr. Banson relstive to that i
- cage and thc—caae.
: . Tamme inquired of the Director what he thought about having
| the woman who wrote the letters relative to the Chief Justice,
0T fired. oover instructed Mr. Tamm to write a memorandum to the Attornevy

- — TS e Ve WA Ve oa WA W Y WRAW lUUU‘uUJ

General suggnting that he may wish to take this up with the organization
by which she is employed as & matter of administrative procedurs. as to
whether she should be retained in the government service.

OE' is the victim. Mr, Hoover stated that it would be all right for
him 1ve a brief statement to the press.

jr. Tamm adviped of the Wnite Slave case of which a thirteen year

Mr., Tamm advised of the memorandum frow Mr, Egan relstive to the
l AMuminum cese and the insistence for further work by

b 7C Mr. Tamx sdvised of the inter-office memorandum preparsd putting
-on White Slave cases replaci.b-ith



Conversation of Mr. Hoover and
[T m__ -~ tarr Inr
B, l8Wm, </ <7/ 30, -2

With reference to the Situation in Virginia, Mr, Tamm stated that
Judge Holtzoff thinks tha ghould be permitted to testify for
the defense in this particular situation inview of the fact that we have
almost been coerced into it by the way the report was handled. M-, ®oover
stated that this would be all right. )

PPN Tl mad af Hn More 26 ha mamom ﬂ;‘_
al =

& remember*the!
C/ C’Extnr_tign—.aa&in ﬂia.mi Mr. Tapm stated that he did and suppgieg E . Hoover
with the facts.
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MONDAY.

STAR, Washington,D.C.

Hiﬂgh Court Rules
Against Lens Firm
In Anfitrust Suit

By the ociated Prese.
Theggupreme Court today upheld
Jus tentions that

thefSoft-Lite Lens.Co., Inc,'New

Vo ‘IaTatad ¥Wa WRArmian Awnti

4 Uk, Pavadbed wliU odiCindididl Al
Trust Act by selling pink-tinted eye-
glass lenses only to wholesalers who:
would resell aés fixed prices to
“licensed” retaildfs.

Justice Reed delivered the 8-0
opiﬂion. Justice Jackson did not

par§jcipate.
separate case, the tribunal, by
y divided vote, sustalned a
lowgr -‘dourt opinion dismissing the:
partment's charges tl}at‘
Lomb Opticat {o..|
efre gl
Adj by agreeing to sell only to 'jhe|
Bollt-Lite Co. the pink-tinted leyjpes,
it made. ) :

The court denied the Govern-
:ment’s request for a permanent in-
-atead of a six-month Injunction
against Bofi-Lite enjoining it from|
. “systematically suggesting” whole- |
sale and reteil resale prices for its
Jenses, and from ‘executing “‘fair
, trade” resale price maintenance
contracts, . .

A decree of the Federal District
"Qourt in New York provided that,
&iler the ilx-monih period, Soft-|
Lite must comply with ‘the Miller-y
Mrydings Act permitting minimum
prices for resale of & commodity'
.which bears the trade mark of the
idistributor, In States where con-
tracts of that description are legal

- Ak

Aor inirasiate iransactions.

approximately 14000 dbto-

tric retailers in the United Stiites,

Justice Department said 000
8,000 are Boft

~Lite licensees, |IThe

t-Lite Co., the department added,

{'realizes & gross profit on its sales
#of more than 100 per eent.”

L Iy

\

PR TR AVERY 0y IREN

YT

APRIL 10, 1944,

Ll P
/W

&y
T an
~ TIEX]’"



N EDGAR HOOVER
DIRECTOR

—

X
S

& . Beportuent of Jusiize

9 Lorsau of JInbestigatian LIL

o Hlushington, D. €. R
January 6, 1932.
MEMOFANDUM FOR THE DIRECTOR,

P Marshal of the United States }Suprems Court,
on the telephone, to inquire if eny arrangembnts had beer made
to heve Special Agents present at the Supreme Court on January
7th., such as were made &t the time of the hunger marchers'

arrival in Washington sonetime past. I advised the Marshal

o ’/}C/ that while I was not in immediate touch with that situation I
S felt satisfied thut no such arrangements had been made or would |
Y, be made in the absence of a specific request.Fsmted
{ £ thet they would feel quite & bit better satisfie there were
- several Agents present when the hunger marchers arrive tomorrow
< end he made the specific request that if possible at least two or

three Agents be assigmed to 'this duty. The Local Office was
instructed to have two Special Agents report to the Marshal of
the Supreme “ourt at 11:00 4. M. January 7, 1932, but thai the
Agents should not arrange to stay there more than one dey in
the absence of specific instructioms.

Respectfully,

)

b
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N ACTIVITIES IN CALIFORNIA

m the Fifth to the Sixth Congress sta...

the following campaigns have been carried oyt way
wartment :

vary Revolution.

& Qctober Revolution.

e Red Army.

sor and the execution of Succo and Vanzetti (p. 4,
s of the Communist International giv,
- given period were published over a peri,
s of the Daily Worker: May 1,1930; Ay,
ril 30, 1933; April 27, 1935; May 1, 1y3
May 1, 1940.

ssued between the 5th and the 6th (4,
+ fact that—

ican Parties bave nlso held central schools w!,y
iub-Department of the BECCI by the .drnwing U e
sphere of Leninism, and by instructions on oy,

Tpion consider American Communisis i
4ed to the Soviet Union or received shelis
cted for the violation of the laws of tly
cal work entitled ‘‘Proletarian Journey
» and six others convicted in the famny
d fled to the Soviet Union to be warn:
ian section of the International Lah.
wosts under the Soviet Government. Othw
ee who received a Soviet welcome wen
ywood, Louis Bebritz, and many othen
ing that the Ameriean Communist Parn
3 from international Communist head.
1y and wittingly acted in every sense
¢t principal an obligation which in tun
iber of the American party.

98 UNITED STATES Is AN ADVOCATE OF
'MENT BY F'ORCE AND VIOLENCE
TRODUCTION

he United States of America advocsta
t by force and violence. As documentan
n Un-American Activities submits te

his report will dispel any confusion
y exist in the mind of the Amerna
need for adopting and enforcing lers
st Party, and illustrate the volummnom
ation and its enforcement.
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This report establishes eonclusively that :

(1) The teachings of Marx, Engels, Lenin, and Stalin consti-
tute the eredo of the Communist Party, U. 8. A.—in fact of the
communist movement throughout the world, The doetrine of forceful
and violent overthrow of anti-Communist governments is a basie
premise of these teachings.

{2) The model party of the American Communist is the Com-
munist Party of the Soviet Union, whose history forms a basie
“guide’’ or textbook for American Communists on the praetice of
furve and violenee,

{3} The American Party is now and always has been under
1he direction of an international Communist organization dominated
by the leaders of the Communist Party of the Soviet Union, which
i« established and docureented on the preceding pages 11 to 11 of
this report. This was true under the Communist International and
mow under the Communist Information Bureau. This world move-
ment has eonsistently advocated foreeful snd viclent measures
arainst anti-Communist governments. Tt js no mere coincidence that
in every one of the countries recently overthrown by such Commu-
nist violence, leaders of the Communist International have seized
positions of power.

{(4) The Communist Party, U. S. A., and its leaders, both
presedt and past, are on publie record as advoeates of the foreeful
and violent overthrow of the American Government, despite their
recent disavowals. Many of these leaders have recetved training in
Woscour on the practical application of such methods.

(5) The Communist Party, U. 8. A, has encouraged, supported,
and defended, without a single deviation, the ruthless measures of
foreign Communist parties to overthrow their legally constituted
governments by force and violence. In ofher words, what the Chinese
or Greek Communists are doing today 1s what the American Com-
munists plan fo do tomorrow under similar eircumstances.

{(6) While the United States Supreme Court has not yet made
a judicial determination on the question, numerous lower federal
eoutts have, with unusual consistency, handed down decisions which
characterize the Communist Party, U. S, A, as an advocate of over-
throwing our government by force and violence.

The threat offered to our national security by the continued, almost
marestricted operation of suech a movement within our own borders should
be obvious to everyone.

Communism today, far from being the weak, isolated movement it
wee was, is 4 powerful foree for evil whose influence is being exercised
m virtually every country in the world,

Under the leadership, support, and inspiration of the Soviet Union,
ecommunistic dictatorship has been forced upon one nation after another
w Europe by.the ruthless use of force and violence. These outbursts of
Communist violence—all obvionsly aimed at paving the way for eventual
\bversion of the entire world to Moscow dictation——have also oceurred
@ Asia and in our own hemisphere.
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¢ . . ! DECEVTH
; No better case in point could be ei : i COMMUNIST
in the documenis on ?E"‘;;izi-Soviei(:1 Rgiziitgﬁqthlf?‘iglz}elm}iﬁf)?i(:(ln'm Trose atedl number of cleverly cor
I0NS, .! . S, T AL, . . i . - ﬁl
State Department. In other words duplicity is innate in the (o be s Wopether it el d str ike d{!_afm
- S movement which was advised by Lenin to “*resort to all sorts . o weaker pation, the OTfL'*
N . : v . - e ' H .Y v {*
; Wt manemlf:-rs, and illegal methods, to evasion and subterfuge,” iy .- . v s tol o Mitler’s te}c{llmqm 0
. accomplish its purpose. Tt is in this light th ing (o ' . otim of the attacx. .
g eninls remarding (1o o o8 £ ght that the _fpllowmg_ Co o agee b 1 o (ommmunists
: Tbdnls Sugal Wiy LIOE OS¢ 01 Torce and violence must be constideroe L A Y B A ey 3
(Statement of William Z. Foster, chairman of the Communiv ¥ E VENEENI =teel plant in Chicago 11,1‘
U. 8 A} B sl 10 were killed. A coroner 5 )
) . " . e . . o1 TE
L1 Question. Does the Comamnist Party advocate the overthrow of the Uni gl g £+ ° Lot heen carefully E}IC‘p‘dPL g
! g Government by f‘,”'}'e and violence or by any other unconstitutional means® et L provision for Red Cross supp
ity i . tion fAUSWCrI- “_telid let the Supreme Court of the United States snswer 18 . i « e Uominuinist press then procee
RN L ———Y or us. In its decision in the Sehnefderman case, June, 1943, after vus A { PRIBNE ) I
. » 'y <3, L I 1 nd‘LhEC
@ exhoustively, on the one hand, the charges that the Communist Darts M\xﬂ Bt =teed kur!mratlon a 039
) ‘i Vlolem_SHZU'_'E of power and on the other hand, the practices and doctrin . ] Stedoeng on &()\'enlbfzt‘ 249, 1“1—. ) B
. il parts ’..‘Alf(‘ézggﬁitﬁg “}“t-{ﬂn‘s;)f Ma;;x,fLenin. and Mtalin, the Court said: B ¢ At asinn o litile Finland, (;\f . M.
. nelusion trom the foregoing is thut the party in 1027 L - . Tire. brazenly deelared:
i achieve its purpose by peaceful a e T T e el Pore o ATy, brazenly > .
-. Justified the yge of f:srﬁg and uc‘-lfx?l(d?:::?vu;?:l; I;i:;;:;[ ﬂor;"dpg:t a[ {pmn-w : Moo s women, citizens of the Soviet Ur
- VR . : d } Pvenlang oy oo i P -
4 forcible counteroverthrow once the parfy had obigined contral in p‘r:m?;u;l- o toerumnent of Finland Lo% a’ﬂ% o{ur .
or a8 a method of last resort to euforce the majority will if at some el - - gueba e toonsure the exterm‘\l .se_\cnnt_\ l: 0];” ]
. In the future because of peculiar circumstances constitutional or peacefil .- W ;o - =anons have been initiated h.“ ttte
¥ were no longer open.” : Beacrn e Soviet Union and Finland. " B
o We Communists accept this formulation as a fair stitement of our . & Yo (Coward-MeCann, Ine, l\?w .XO
* toward the question of political violence. American Communists have ] . This juoliey of blaming the victim

;;iﬁnﬁgnﬁ?tzﬁgfr f;n‘ctcghat 'pﬂ:'ties Iwith hargian(_wd rkocind progroms canr - “." vielenee (lre;':'ﬁfi)l'th the followin

X ¥ conspirational methods or by minority coups dvlu * S ' | 3 n i

T;Jle danger of violence in such situations always comes from the rezu-tli:m-.(n‘,\ o dws » Harlan Stone n th? bchn&:dﬂl’m:&
who refuse te bow to the democratie majority will. {New York Heraddi I We bewl not stop te consider the lmu(‘h-dl
Japuary 11, 1948, p, 38.) @ rer {oree was to be used if established go

X L % ~f . 1o nuke themselves over into prolets
Foster did not state that the maiorityv oninion 1 e Qaligel = strueti ot should have
Sy Uit ITY LG SUtieh -

: g 8= ¢ corpnental structures, or shouid
C?SG’ zlso declared that *“'This court has never ]’)HSSE(I upon the e B on oo or subversive attacks. For in any
of whether the party does 0 advocs Ct e v o of puvernment, and the measures
o ] q}:; \ d ocate, and it is unnecessary fo (Mebmrudecman v. United States, 320 U. 8. 118, »
now.” (Schnewderman v, United States, 320 U. §. 118, at p .- \- another loophole it should be nc
It is generally conceded by legal auwthorities at the prosent S ety O eainst *fan
that the fact that Rnseia was an ally at the thme oF e doeiio e outon prohilbnts action agam

t : ] t the time of the decision o Cbeneeraey - ajority
pressing need of national and international unity for the task of i | w leravy, whereby (he magan

ing the Axis Powers, created an atmosphere conducive fo a {11 ®antiin their right to determine their ¢ )
decision in this precedent-making ease, of which the court conl- ) "L”r'fwn is mot prokibited agarn
have been unmindful. There is good ground for the belief that a . ° dwirian Government. Thus the Comm
test case before the United States Supreme Court will vesult in a de ..‘”“ -‘d‘!-, s that S}“:h mstt(}dwns a#‘e.ﬂt‘)fﬁ
opinion regarding U pariy s advadicy of vertbrow of govenmne [ 4., ' conerican people can maintais
force and violence. In publishing this report, your commitice s e or decide that o majoriy b
aid in clarifying this issue, ’ ' oy toward the institutions of Amer
In his pamphlet entitled ““Is Communism Un-American?” Eu: "o e diately loses ts validity. -
_DenniS, general secretary of the Communist Partv of the Tnited S1° I l fise }\'}IO remetr}ber t..he fag{h@?’_?lz;
has voiced a similar denial of advocacy of force and violence: l v oovecdadielr conception of the Lnited ©

d violence: : T i tali
. al ( : Facs . riali
Question, The purty’s aim is the violent overthrow of the American sysies - ]rm” nn|o ()f “d!-.n“mgerm‘g HRPP t,

Answer, The position of the Communist Party on this guestion is defs - R ‘!W Stalin-Hitler pa_et In ARGUS,

emboql.jfdxrtehnecgogstétmmt;_o? thtg Go{nml}z\nist Party which states: S This obvious, face-saving, 1ega§15§{10
. Ot participation iu the activities of auy eli up er 4" i ] iability T
faction ar party, which conspires or acts to subvert, um!em‘.li‘m* T‘:(:;‘grt;'lu“") &l T'hP simcerity and re!'lahlht;; (1""’“"“
any or all msti_tutious of American democracy, wherehy the mm"u:ivr;'no; the Ame™” e ¥ 0F overtirow OF our Vo L
p:mizla; ((:lmt‘. maintain theis right to determine their destinies in any degree b vrwsly impugned by his avowed hOSt-
punished by immediate expulsion * & »» ’ Ay expressed as recently /s March, 1948 3
*ean, Political Affairs. Here he refers

Force and violence—resistance to the process of basic social change—:'
.
“o of two ““hostile camps,” that of “‘im

xercised by reactionary clusses bent on maintainis
t the will of the overwhehining majority.

always been initiated and e
power and privileges agains
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necessarily advocate the overthrow of the government by foree g,
lence, but that he was in reality cooperating with the Communix B
: only in wholly legitimate measures and, therefore, was not g 55‘
therewith, in the sense intended by the statute, as to warrant his de,
'y tion; and (2) that evidence of affiliation employed to find tha i::
was a member of the Communist Party was improperly adn
Nowhere did the court suggest that the Communist Party did nat 1

cate the overthrow of the government by force and violence, sine
question was not in issue.

FEDERAL COURT DECISIONS

i ~——/—’ _ Opposed to this refusal on the part of the Supreme Court «f
Unlth States to make a judicial determination a8 To-srhelner e v’

munist Party advocates the overthrow of the government by fore

violence we have the decision of many lower federal courts tha
part.\; does so advocate. .
 Benmotsu v. Nagle (44 F. 2d 953, 954-955 (€. C. A. 9) ) ; comt
denied (283 U. 8. 832) ; Saksagansky v. Weedin ((53 ¥, 2d 1%,)16 e
9) ); Wolek v. Weedin (58 F. 2d 928, 929 (C. C. A9} ) : Sormuse
‘:Vagle (59 F. 24 398, 399 (C. C. A. 9) }; Branch v. Cahill (BAF. M
346 (C. C. A. 9) }; Berkman v, Tulinghast (58 F. 24 621 ; 622.623 7
A1) Inre Saderquist (11 F, Supp. 525, 526-527 {D. Me.) }:af
sub nom., Sorquist v. Ward (83 F. 2d 890 (C.C.A. 1) ); United Staa
_Cw_'ran_(ll F. 2d 683, 685 (C. C. A. 2)); certiorari denied sub
Vojnovic v. Curran (271 U. 8. 683) ; United States v. Smith (2F %

91 (W.D.N.Y));Re Worozcyt et al. (58 Can. Cr. Cas. 161 (81
Nova Seotia, 1932) ). Of the three cases mentioned in the opiuis
Schneiderman v. United States (320 V0. S, 118, at 148, fn. 30) ash
to the contrary, one—Colyer v, Skeflington (265, Fed. 17 (D, Mas
was, as there noted, reversed on appeal (sub nom. Skeffington v. K¢t
277 Fed. 129 (C. C. A. 1) }; and one—Strecker v. Kessler (95 F. %"
(C.C. A 5) )~-was affirmed by this court, with modification, on -
grounds, and without consideration of this point (307 U. 8. 2.1
third, Ex parte Fierstein (41 F. 2d 53 (C. C. A. 9) ), the only etid
addne._?d n support of the finding was the bare statement of the ar
detective that the party did so advocate.

These conrts have uniformly sustained, when baged on cont
records, administrative findings to the effect that the Communist P
from its inception in 1919 has believed in, advised, advocated, and 13
the overthrow by force and violence of the Government of the U™
Stah_as. Other courts have gone to the extent of holding that the Cor
munist Party, as a matter of law, will be presumed {o advocate foret
violence even in the absence of specific evidence,

Murdock v. Clark (53 P. 24 155, 157 (C. C. A. 1) ) ; United 589
ez, rel. Yokinen v. Commissioner (57 F. 24 707 (C. C. A, 2) ) ; certie®
denied (287 U.8.607) ; United States ex. rel. Fernandas v, Commisv®
of Immigration (65 F. 2d 593 (C. C. A. 2) ) ; United States v. Pr®
VIO AU 99d (L L. AL d) ) Uniled States v, Retmer (79 F. 2d 310 %
{C. C. A. 2) ); United States ex. Fortmueller v, Commissioner of ™%
gration (14 F. Supp. 484, 487 (S. D. N. Y.) ); Ungar v. Seaman (473

| ®meewn g

. Mty v o4
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@ o1 C A B)); Ex parte Jurgang (1.

el 25 F. 2035 (C.C. A 8)). &

T following are excerpts from opir

" awts o0 the advocacy by the Communist 1

grevnment by t:orc_e an(_i ‘.rf(il?lfej__ w
Antofish v. Paul et ab. (283 I, 90/ a&?{b
131 When, therefore, purposes and meth_oda P
wwmdr-w of gocjety and government a8 now Oﬁlni?-
@m.as'~] in Inngunge such as “by direct action,” by
v artien,” nupgesting “the army of the proletark
@ "rd puard,” the use of all means of “battle,” d
ams.so1y 10 open combat, and the like, the query at ¢
& bty sunceptible of a meaning which necessaril
peae e means and necessarily suggests repugnan
& seriabew any idea except a change so peaceable, yet
o tk- uld to the new era will come sbout with a
o g e willingly receding before the new. It suffice:

. W marw] upon argument, thet it iz hardly fsir to a

ay » rveerdingly mild. Im other words, the concessi
W meatic to be used, if success is to be achieved, i
$hesrrrr other means prove unavailing.

Skifiinglon v. Katzeff (277 F. 129, at pp.

We bave carefully examined these exhibits fc
& ber they contain statements which, giving to 1
=t warrant any reasonable mind in reaching the
Pw~y traches or advocates the overthrow by force a
® v cunstitited.

Frlivwing are some of the declarations of purpo
el n the manifesto of the Communist Internation
®etun of the Communist Pariy of America, are bindin
& .+ 1he application for membership the applicant -
#epien and tacties of the party and the Communist 1

ommunism does not propose to ‘capture’ the i
W s conquer ang destroy it. As long as the bourgeo
e can bufile the will of the proletariat, * * #

“The stute is an organ of coercion, * * *

“Thetefure it is necessary that the proletariat ..,
o suppression of the bourgeoisie. Proletariar

"t ""‘.l'. it is equelly a recogaition of the fact thai
“ mwiety the proletariat alope counts as a class. *

“n_“' proletarian class struggle is essentislly a pol
il *in the senge that its objective is political—overt
gy which capitalist exploitation depends, and th
s lwer. The object is the conquest by the pro

“The organized power of the bourgeoisie is in the ¢
usder control of bourgeoise-junker officers, its poli
- Wa priests, government officials, ete. quuest
..-"""1)' a change in the personne! of ministries, bu
TN of government ; disarnament of the bourgeois

- vf the white guard ; arming of the proletariat, i
#3314 of workingmen, * * *

e he revolutionary era compels the proletariat to
* 'nhwh_ will concentrate its entive energies; namely,
Wut, direet conflict with the governmental machine

=% such as revolutiouary use of bourgevise parli

TeAery wignificance, * * *

L 31

N -~

Wil war js forced upon the lzboring classes by
.u“:“" must apswer blow for blow if it will not renoun
" Which jg at the ssme time the future of ail huma
20y, ¢ Commupist Parties, fur from conjuring up
Y shorten its duration ns much as possible—in
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ndix with texts of some of the constitutiong
ed or discussed.

s, CONSTITUTIONAL LIMITATIONS

s legislative powers in_ its legislat‘;‘re, 1o e 4
limitations expressed in the constityting of

ch we are principally confrc_)nted, in consid.

of state statutory regulations CONCerng

v common to all of the states.

ressed in the form of guaranties uf fyngy
immunities, generally referred to g the

e, Article I of the Constitution puarante, |
zion (Sec. 4), freedom of speech {Se 3y, |

e. 10), coupled with the reservation that
hall not be construed to impair or dewy
sple’ (See. 23). (For text, see appendiy )
‘nited States furnishes similar guarantuy !
press, and of assembly (Amendt [y),
af **the enumeration in the Constitutug, |
aenstrued to deny or disparage othesy
mendt, IX), as limitations upon Cea. !
phocess clause of the Fourteenth Amend-
legislative action (Gitlow v. New Vb _
Timpesofa (1931), 283U, 8. 697 ; Pred
%3iCﬂntwell v. Connecticut (1930,
k 3 discussed on page 570. Near v MNew |
atpte providing for the abatement of ¢
amatory newspaper, magazine or s ;
s violated by the appellant who pals
ineapolis enforeing officers and aceneing
aties energetically. The court hed e
'.nﬂ'ingement of the liberty of the pras
ymendment. DeJonge v. Oregon m dine
Taptwell v. Connecticut held that a Cal;
‘eation of funds for religious purpail

shis Witnesses who solicited oo

rfpamphlets, was unconstitntirssl &
eedom of religion) withoat ~

tions imposed by the seversl

atjon to the requirements of the
cppessed in the federal constitubos

pstitution of the United State
pd and applied in judicial d
to prevent subversive activites

’ ,
is f relige
ﬁg an establishment o :
the freedom of speech. or ¢ 1 “:.1 rord

wlgble and to petition the goirtus=
¥

e
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These rights are not absolute, As stated by the United States
oreme Court in Whitney v. Catifornia (1927),274 1. 8, 357

nat the freedom of speech which is secnred by the Constitution does not confer
Jeolute Tight to speak, without responsibility, whatever one may choose, or an

.rricted and unbridled license giving immunity for every possible use of language

preventing the punishownt of those who alhuse this freedom ; and that a state in
aercise of its police power may pouish those whis ahuse this freedom by utterances

.aul to the publie welfare, tending to incite to crime, disturb the public peace,

cJanger the foundations of organized goverusuent and threaten its overthrow by

.wful mEans, is not open to question.” (p. 371.)

Thus, in effect, the question before us is : Where does the individual's

—lum end and the state’s police powers begin ?

I, Tarse Lamivamions Turose Turer Basic STANDARDS

These constitutional limitations impose three major Tequirements,
. basie standards, for statutory regulation of subversive gctivitigs.
(1} The due process clause requires that such a statute be suf-
iviently explicit to inform those who are subject to it, what conduct
.n their part will render them liable to its penalties, and be couched
w terms that are not so vague that men of common intelligence must
pecessarily guess its meaning and differ as to its application
Whitney v. California, 274 U, 8. at p. 368},

(2) Such a statate must bear an appropriate relation to the

-afety of Yhe state (Near v. M innesotn, 283 U. 8, at p. 707).

While these two standards may give rise to some diffieulties as to
iency of proof, they present no insurmountable obstacle to the
“ment and enforcement of effective curbs upon subversive activities,
The third standard, however, presents difficult problems. That
-iard, resulting from the preferred position of the freedoms secured
v First Amendment, is:

“CLEAR AND PRESENT DANGER''

(3) Any statute restricting those liberties must be Justified by
Alear public interest, threatened not doubtfully er remotely but by
dcar and present donger (Thomas v. Collins (1945), 323 U. 8. 518).

The Thomas case involved a Texas statute that required a labor
+ organizer to apply for an organizer’s card before soliciting any
«'ers for his organization. The court held that statute unconstitu.
al as applied to the president of the International Union U. A. W,
ol Automobile, Aireraft and Agricultural Implement Workers),
“lsed an address with a general invitation asking persons present
z>mbers of a labor union to support a certain local union. In holding
the statntory restrietion of the liberties guaranteed by the First
timent, as applied to the facts, was not justified, the conrt stated :
“The rationnl connection between the remedy provided and the evil to be curbed,
iz other contexts might support legislation againat attack on due process
k. ¥ill not suffice. These rights rest on firmer foundation, Accordingly, what-
wrasion would réstrain orderly discussion and persuasion, at appropriate time
e, must have clear gupport in public danger, metual or impending. Oaly the

ahpsm, endangering paramount interests, give occasion for permissible Hmi-
" It in therefore in our tradition to allow the widest room for discussion, the
't range for its restriction, particularly when thig right is exercised in con-
+€ with peaceable aesembly.” (p. 530,)

Tt Me,
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Although the ‘‘clear and present danger’’ standard (applied i
Schenck v. Unifed States (1919), 249 U. 8. 47) was given a somewhat
restricted scope in Gitlow v. New York (1925), 268 U. 8. 652, wlich
upheld the New York Anarchy Act, the more recent decisions in Thomas
v. Collins (1945), 323 U. 8, 516 ; Thornhill v. Alabama (1940),310U. 8,
88; Schnerderman v. Uniled States (1943), 320 U. 8. 118, and Bridg
v. Californie (1941), 314 U. 8. 252, indicate that the ‘‘eclear and present
danger’’standard must be met in formulating a measure that in any
way restricts or hampers the freedom of religion, speech, press or peace-
ful assembly.

In the case of Schenck v. Uniied Stales, the defendant was con.
vieted of violating the Espionage Act of 1917 by attempting to cause
insubordination in the armed forces of the United States and 1o obstrua
the recruiting and enlistment service of the United States while it was
at war with Germany. The defendant had published a document ciren-
lated to men who had been called to service and allegedly ecalculated 1o
cause insubordination and obstruction. The court. affirmed the convie
tion of the defendant and stated that ‘‘The question in every caw
[involving freedom of speech} is whether the words used are used in
such ecircumstances and are of sueh a nature as to create a clear and
present danger that they will bring about the substantive evils that
Congress has the right to prevent.” {p. 52.) -

The Thomas case involved a Texas statute which sought to regu-
late labor union organizers. In the Thornhill case, the court found that
an Alabama statute prohibiting picketing was unconstitutional.

In the Schneiderman case, the court reversed a lower court deeh
sion canceling the citizenship of Schnreiderman on the grounds that he
had illegally procured citizenship. It was alleged that Schneiderman &t
the time of his naturalization had fraudulently concealed his member-
ship in certain Communist organizations which were opposed to the prin-
ciples of the Constitution.

In the Bridges case, the court reversed the conviction of a labor
leader who had been held in contempt of a state court, for causing the
publication of a telegram from himself to the Secretary of Labor. on
the ground that the telegram constituted an attempt to influence the
court’s decision since it contgined a threat to strike,

The determination of what constitutes a ‘‘clear and present dan-
ger’’ presents the problem most difficult of solution. For, as stated by
the e in Bridges v. California {(cited above) :

“In Schenck v. United Rtates, however, this court said that there must be 8
determination of whether or not ‘the words used are used in such circumstances "_""
are of such a nature ar to create a clear and present danger that they will briot
about the substantive evils’ We recognize that this statement, however helpful, d»
nat comprehend the whole problem. As M1, Jusiics Brandeis said in his concurnnf
opinion in Whitney v. California, 274 U. 8. 857, 374: “This court has not yet fixed
the standard by which to determine when a drnger shall be deemed clear ; how reml*
the danger may be and yet be deemed present.! ® * * (p. 261.) .

“What finally emerges from the ‘clear and present danger' cames is a workinf
priveipie that the substantive evil must be extremely serious and the degree of imm"
nence extremely high before utterances can be punished. Those eases do not purport
to mark the furthermost constitutional boundaries of protected expression, nor do ¢
here.” {p. 263.)
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II11. STATUTORY AND JtU

In view of the difficulties inheren
nd present danger’’ test, we believe th
atent of the power of the Legislature
«to exarnine some of the more significar
snstruing and applying those statutes,
of the statutes diseussed will be found in
at Page 581.

We have not included considerati
wich a time, the clear and present dan
+an in the ease of statutory regulatic
- peace.

Regulations concerning subversive
nal forms : First, statutes that directly
datutes that directly affect orpanizati
[ organizations.

A STaTUTORY REGULATIONS THAT D

1. Treason. Treason against the
“tate, adhering to its enemies, or giving
axd punished by Section 37, California
{ix}, the definition being derived fro
“tate Constitution. (For text, see Appe

Misprision of treason, consisting .
'reason without otherwise assenting tc
runishable under Section 38, Califor:
Appendix.})

2. Insurrectton and Rebellion. Ir
-f active and open resistance to the a1
ment. Section 143 of the California Mi
izes the Governor to declare a state of ir.
fied ‘‘that the exeention of civil or er
resisted by bodies of men, or that any ¢
resist by force the execution of such p
rounty or ecity are unable or have fail
laws’” and he may order into the serv
text, see Appendix.} Section 145 of the
Code provides for punishment of anyo
the Governor’s proclamation. (For tex

3. Sedition. Sedition may be gen
of mouth, publication or otherwise, dis
nent or the advocaey of its overthrow
statute which prohibiis sedition &8 s
mcludes eriminal anarchy, display of
ment, and criminal syndicalism.

& Crimingl Anarchy. Statutes 1.
hibit the forceful and violent overthro
Usually such statutes also prohibit the
Organized government.

The New York Anarchy Act (for 1
Law, Secs. 160-166) provides, in part,
advise or teach by word of mouth or
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issue or knowingly circulate, sell, distribute or publicly display any book,
paper, document or written or printed matter in any form containing o
advocating, advising or teaching such a doctrine; or to organize or Iielp |
organize or become a member of or voluntarily assemble with a group of |
persons found to teach or advocate sueh a doctrine.

The New York act was upheld by the @m%&m_in Gillow v,
New York, 268 U. 8. 652, decided in 1925, where the defendant was found
to be responsible for a manifesto advoecating overthrow of the government
by violence and unlawful means. 1

~ The court in the Gitlow case did not apply the *‘clear and present 1
danger’’ standard, holding that the test applied only to actions of the
class involving the Espionage Act. The court held the eriminal anarchy
statute in question valid, observing that a state, in the exercise of its
police power, may punish those who abuse the freedom of speech by utter.
ances inimical to the public welfare, tending to corrupt public morals
and inciting to erime. The court recognized the legislative determination
of the danger of substantive evil arising from utterances of a specified
character. Justice Holmes dissented to the majority opinion, adhering t
the “‘clear and present danger’’ test, which, if applied, might have
rendered the statute unconstitutional.

The Gitlow casehas not been overruled. However, later decisionstend
to indicate that the ‘‘clear and present danger”’ standard applies to all
state legislative action that encroaches upon the liberties guaranteed by 1
the Bill of Rights. We cannot say with assurance that this standard does
not now apply to such statutes as the New York Anarchy Act. 3

We are not aware of any California statute that expressty prohibits §
criminal anarchy. However, that offense would appear to fall within the
scope of the ecriminal syndicalism laws of California, diseussed below,

b. Display of Emblems of Opposition to Government. Section 616
of the California Military and Veterans Code prohibits the display of
any flag, banner or badge in any public place or in any meeting place of
public assembly or on or from any house, building or window, as a sign,
symbol or emblem of ‘‘forceful or violent’’ opposition to organized got-
ernment, or stimulus to anarchistic action, or aid to propaganda advocat-
ing overthrow of government by force. (For text, see Appendix.) That 4
section, enacted in 1935, is based upen former Section 403a of the Cali-
fornia Penal Code one of the clauses of which (prohibiting the display
of a flag ‘‘as a sign, symbol or emblem of opposition to organized govern:
ment’’} had been held unconstitutional in Stromberg v. Californid
(1931), 283 U. 8. 859,

In the Siromberg case the defendant, a member of an organization
affiliated with the Communist Party, was supervising a Youth Camp 1
8an Bernardino, Each day she directed a ceremony at which & camp-made
reproduction of the flag of Soviet Russia was raised while the childred
saluted and pledged allegiance to the flag ‘‘and to the cause for which "‘, ;
stands, one aim throughout our lives, freedom for the working class.
Th;_wgnm held the clause in question was void for vaguenes |
and indefiniteness, stating that its terms might include peaceful n_ﬂ_d 7
orderly opposition to a government, organized and controlled by a politi- §
cal party, as well as a Communist organization. )

The present section was re-enacted, limiting the prohibition of that
elause to *‘forceful or violent’’ opposition to organized government, 10

waform with the law established in the 51
situtionality of the present section has ne
¢. Criminal Syndicalism. Criminal
JIvocaey of industrial or political change 1
B/ e and violence or unlawful methpds (
catute prohibiting criminal syndicalism |
wering s California General Laws, Act 8
slich was upheld by the Supreme Court in
. U. 8. 357, when it affirmed the conv
wly and actively participated as an org
f the Communist Labor Party of Califo
ity to have been organized to advocats
andicalism as defined by that statute.

1t should be noted that in DedJonge v.
e Oregon criminal syndicalism statute
uakes it a erime to preside at, conduct, ¢
neeting of an organization or group whic
wndicalism or sabotage) was held uneon
‘he particular set of facts presented by

The defendant had been a speaker at
vred by the Communist Party. The meets
sirpose of protesting the activities of t
drike by the coast longshoremen. It was
ulvocacy of eriminal syndleahs_m orany u

The court held that, notwithstandin,
nist Party, the defendant still enjoyed h
'w take part in peaceful assembly. Portio
the court in the DeJonge case appear to t
iiscussion. The court stated:

“# * * His sole offense as charged, and
tenced to imprisonment for seven years, was 'ths
sublic meeting, albeit otherwise lawful, which
Communist Party.” (p. 362.)

“The broad reach of the statute ag thus ap
nember of the Communist Party, that member
o such a charge. A like fate might have attgnd
1, who ‘gesisted in the conduct’ of the meeting
meoting, however lawful the subjects apd_ten?r
m4 timely the discussion, all those aa‘vsmtlng in
‘whjeet to imprisonment as felons if the me
Party » ® * 7 (p. 362.) _

“YWhile the states are entitled to protec
rivileges of our institutions through an a_ttem[_
n the place of peaceful political action in erc
tovernment, none of our decisions go to the e
of the right of free speech and mssembly as the
plication. * * *" (p. 363.) )

“ft follows from these conmderatlons. thr
ftitution, peaceable assembly for lawful discu
If the persons assembling have committed criz
e engaged in & conspiracy against the public p
for their conspiracy or other violation of valid |
the atate, instead of prosecuting them for sugh [
in & peaceable assembly and a lawful public

tharge.” {p. 865.)
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4. Babotage. Sabotage statutes generally contemplyte wilfal
destruction, in Jury or diminution of value of physical propert¥ belonging
to another. The crime of sabotage has been incorporated in the California

statute relatmg to crlmmal syndlcahsm (clted above) and|is therein
defined as meaning ‘‘wilful and malicious physical damage of injury to

The Friedman case involved a wa
«t be considered as determinative
“ons and procedure for the deten

«rvants.

With respect to peacetime re
nployees, the Supreme Court in
1947, 330 1. 8. 75, upheld the pros
et (18 U.S.C. Supp. V, Sec. 61h)
‘he government from undertaking ‘¢
nent or in political campaigns.”’
The court, in affirming the lov
'umught by certain members of the
novernment and a union of such ex

‘he Civil Serviee Commission from er

n question and for a declaratory j
utional, stated:

“We have said that Congress may re
-mployees ‘within reasonable limits,’ even
-tent upon unfettered politicul action (p. 1
n the judgment of Congress menace the in
-zislation to forestall such dunger and adey

. 103.)

The court, in the Mifchell cas
srivate, on public affairs, personali
"t an objective of party actlon, an
'mg as the government employee d
“arty suceess.

Another Supreme Court decisio:
v Lovett (1946), 328 U. 8. 303, whic
sional appropriation measure that

‘hree named employees, who were {
“ommittee to be unfit for governm
‘ubversive activities.

The court held that the provisio
l, Seetion 3, Clause 9 of the Feder
10 bill of attainder or ex post facto
tad the effect of accomplishing the f
*ithout a judicial trial.

{b) State Employment. The (
“tate employees to take an oath to su
States and the Constitution of Cal
for text, see Appendix), and pro}n
%ho advocates, teaches, justifies, ai
‘oree and vxolence, sedition or treas
State of California, and requires in

®mmitting such an act during his ¢

®e Appendix. )

The California Government Co
v oath to support, maintain or furt
or policies of any foreign governmer
&tion thereof or to obey the orders
lent or official thereof is ineligible 1

physical property.”’ (For text, see Appendix.)
Theﬁ?w‘llpheld the validity of the sabotage] provisions
of the California statute iIn Burns v. Uniied States (1927), 273 U. 8. 325,
affirming the conviction of the defendant for organizing, gssisting in
organizing, and becoming a member of an organization (the|Industrial
Workers of the World) which was found to have been odganized to

advocate and teach acts of industrial sabotage.
5. Masks and Disguises, Many states have enacted laws pontrolling

tha weasring of moslke and f‘hcnnlann tn nanpanl sdant: to, ALMalifornia

WAL WT LG ALLE UL MIGODDY Gl ulﬂbulﬂbﬂ Wr LULIVCGL Jucuuu FsN U‘lllluluﬂ
statute prohibits the wearing of masks {(Ch. 153, Cahf luts 1923,

Deering General Laws, Act 4707). (For text, see Appendi}.) We are
unaware of any reported decision involving that statute,

6. Criminal Conspiracy and Unlawful Assembly. Most states,
including California, have statutes prohibiting conspiracy t¢ commit
crime (California Penal Code, Section 182, For text, see Appendix.)
and unlawful assembly. (Cahfornla Penal Code, Sectlons 40f, 408, and
416. For text, see Appendix.) However, these sta.tutes are |of generai
application and do not relate partlcularl;, to eriminal subve
ties.

ive activi-

Mareh 21, 1547 (Exec. Order No. 9835, 12 Fed. Reg. 1935), s directed
that inquiry be made into the loyalty of all persons in fede}al service,
and established procedures for the discharge of employees gs to whom
reasonable grounds exist for belief that they are disloyal to fhe govern-
ment.

‘We are not aware of any judicial decision in which t
tionality of this order has been considered.

It is noteworthy that in Friedman v. Schwellenbach (1946), 159 Fﬁl
24 22, the United States Court of Appeals, District of Colum 1& upheld

a war service regulation permitting the removal from fcd%al service

7. Public Employment. :
(a) Federal Employment. The President by his executiive order of
eonstity-

of a person concerning whose.loyalty to the government the Cvil Serviee
Commission entertained a reasonable doubt.

The defendant in that case had been conditionally transfprred frod
a government position not under the Classified Civil Service]to a place
in the Division of Central Administrative Services, Office for Emergenc?
Management, a posmon requiring civil service atatus. The trhnsfer w8
made expressly ‘‘subject to echaracter investigation.’’

The court held that the United States has the right to ethploy sued
persons as it deems necessary to aid in earrying on the publje busines
and to prescribe qualifications and to attach conditions to thdir empley
ment, ruling that it was beyond the provinee of the court to freview Ul'
ﬁndmg of the Civil Service Commission as to the existence of ajreasonable
doubt of Friedman's loyalty. The Supreme Courf denied a wiit of certi
orari in the matter (330 U. 8. 838).

mv mﬁ. _ : W’ ‘ M
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kind under the State or any of its political subdivisions {Sec. 1023),
(For text, gee Appendix.)

The California Government Code further provides that advocsey
or membership in an organization which advocates the overthrow of the
United States Government by force, violenee or other unlawful means
is sufficient cause for dismissal of public employees (Sec. 1098). (For
text, see Appendix.) .

The California Education Code provides that certified public school
employees may be dismissed for the commission, aiding or advocating
the commission, of acts of criminal syndicalism (Sec. 13521). (For test,
see Appendix.) It also provides for an ocath or affirmation as a pre
requisite for certification of teaching eredentials (See. 12100), (Fu
text, see Appendix.)

~ We are not aware of any court proceeding in which the constits-
tionality of these provisions has been presented for consideration.

However, the District Court of Appeals in Board of Education v.
Jewett (1937), 21 Cal. App. 2d 64, 68 Pac. 2d 404, affirmed the judg-
ment of a lower court which sanectioned the dismissal of a teacher who
was found guilty of unprofessional conduct in violation of Section
9.650 of the former California School Code, the origin of the present
Section 13521 of the California Education Code.

In that case, the defendant attempted to enlist from his pupils
support for his anti-American pro-Russian views, Among other things,
ke distributed communistic pamphlets to his pupils in the elassroon.

8. Flag Saluting. In West Virginia State Board of Education v.
Barnette (1943}, 319 U. S. 624, the Supreme Cgurt-had under consid-
eration the expulsion from school of students who were members of
dJehovah’s Witnesses, .

The students had refused to execute the flag salute as required by
the local board of education. They refused to salute the Flag on the
ground that to do 8o would be in conflict with their religious belief that
they should not bow down or serve any graven image. The Jehovak’s
Witnesses considered the Flag an image.

The court, in stating that the flag salute requirement violated the
First and Fourteenth Amendments, stated that it *“transecends comst-
tutional limitations on their power and invades the sphere of intellect
and spirit which is the purpose of the First Amendment to our Consti
tution to reserve from all official control.” (p. 642.)

9. Alien Registration. In Hines v. Davidowttz (1941), 312 U. 8.
52, the Suﬁrem_g Szmﬁf found that the Federal Alien Registration Aet
of 1940 YOTmS, with the Ymmigration and Naturalization Laws, a com-
prehensive and integrated scheme for the registration of aliens, whi
precludes the enforcement of state alien laws such as the one adop
by the State of Pennsylvania in 1931, then under consideration.

The Pennsylvania law required all aliens eighteen years or 0%¢%
with certain exceptions, to register once each year.

The Federal Alien Registration Act provides for a single registr-

]

tion of aliens fourteen years of age or over. The national powef
supreme over that of the state in the field of foreign affairs, inciuding
power over immigration, naturalization and deportation.

UN-AMERICAN ACTIVITIE

Where the Federal Government h;
~eulation in this field and therein prov
- of aliens, a state eannot, inconsisten
-nfliect or interfere with, eurtail or ¢
mforee additional or auxiliary regulat:

The decision in the Hines case se.,
ongress (inferred from the scope of th
«upy the field and thereby preclude
“d. Had Congress indicated a contrar-
+lvania statute would have continued .

10. Oath Requirements. The Nat
" 8. (. Sec. 159 (h)) provides that, t
-4h officer of a petitioning labor org
MMdavit that he is not a member of, o1
Party and that he does not believe in, a

It support any organization that beli
£ the United States Government by for
This provision was upheld in Oil
. Elliott (1947), 73 Fed. Sup. 942. T
‘mied a petition for a mandatory in;
iirector of the National Labor Relatior
1 labor election to determine whether
"nion should represent the emplovees ¢
The plaintiff was an affiliate of an
fidavits as required by the National 1

. The court, in eonsidering Section 4

P titution, which provides that the natic
«ach state a republican form of goven
“ized that the Communist form of gove
‘irm of government.”’ (p. 944.)

In this field, as in the field of alien
ated, the question frequently arises wi

' aecupy the field and thereby preclud:

. Thus, to the extent that state statt
“uployer-employee relations conflict wif
Lahor Relations Act, they must yield to
© Florida (1945), 325 17, 8. 538). Al
‘abor union activities, established stand
7, union bargaining representatives
National Labor Relations Act. Hill had
'rom acting as a bargaining agent of a
*cure a license under the Florida statu
 The majority opinion in the Hill
‘der g mere conflict between specific pr
Yatutes; found that the Florida statu
icomplishment and execution of the
Congress,”’ apparently inferring that (

' preclude state action. Had Congress
"lorida statute might have been effecti

Visions that were not in direct conflict

federa) statute might have been operat
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ATRMAN CANWELL

vou, Senator Bienz and Senator Tenney,

what Senator Tenney has said. I am moat
are traveling in the right direction wheg

st the common enemy. We are very muyel

lization in the several states through the
oppose Communism, to effe_ctxwl_v delemt
ey that this is & very techngcal ficld. It jg
t to legislate. I do feel convinced that thle
nism can be defeated in America 1 think
can way to defeat this sort of 1hing jg
v 15 difficult to legislate in this field, Ag
cult to draft straight-jacket la\\:.s fencing
epping on the toes of other citizens. We

our investigations to expose Communista, 3
e of the accomplishments of un-Ameriean

veral states. What may be ncvessary i
femn we hope to partially solve here. And,
quainted with each one of you while wa
greatest help to us in our operatiom hes
.f men who are working in the same Seld
e have called on such men as Harpes
mow, Karl Baarslag, Tom Sawyer sad
s help that was immediate and necemary
tain in any other way. We drew heavilp
lifornia committee in drafting a resole.
{ steps we had to take in charting & sew
1, we were able to turn to those who had

iink that that is what each one of yu §

your time. As I said, T hope to becagpt 4.

. one of you and get your counsel
‘o you and I think that this meeting

u as it goes along.

ate of Washington.

ipeaker, I might say that we are g

the pext day and a half and the
1 question period, Teporis probably
Part of the most importunt part
sveryone will continue to attend

| advise members of _the committee
nstitutionality of bills to be p

e of California that one man does
m figure. He is especially

§.ou Fred B. Wood at this time,

'.' “clearly define the subversive activities prohibited. It seems clear

t ) ¢ & e courts will not accept a legislative determination that any
is a step in the right direction, and _'

gL

.ou, Chairman Albert Canwell of '3

Apation to protect its very existence. The question always is, under

g ination that any particular organization is engaged in subversive
B ‘its. Such messures must be necessitated by & clear and present

ve have what we call a lawyers o "
». There are five lawyers there and i

- I say, will not sanction probibition of peaceful and lawful )

woll- kel
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2 in this State. He is Fred B. Wood, the next speaker, and he is
«islative counsel for the State of California. It is my pleasure to present

I. Frep B. Woop—Tireisrarion

Mr. Woon: Chairman Bienz, Senators and Representatives of the
-ous states, Ladies and Gentlemen:

May I make an amendment to the portion of the introductory
prarks. The rumor is exaggerated that one man performs all those
4-ices in California. I have 18 deputies. Even then we think that we are
§-oworked. T have been given the subject, ““The Constitutional Power
i State Legislature to Enact Statutes Dealing with Secret and Sub-
Jive Aetivities and a Brief Resume of Present California Statutes
§ This Subjeet.””

We have to consider on a state level primarily fivst, the Bill of
(:its of the State and of the United States. In addition, on the state
1 as distinguished from the federal level, if a particular proposed
¢ of legislation deals with aliens or in some other way deals rather
§-tly with international relations, it comes into the question of the
§.ut of state power and also whether or not Congress has oconpied
¥ eld. As concerns standards and requirements imposed by the state
% s employges, there is a bit greater latitude because the state, as

wyer, has admittedly a good deal to say as to the standards and

arements that it will demand of its employees which is quite a bit
¥-ent from the state in dealing with the average citizen or any

-nnot in the status of an employee of the state within its territorial
golaries.
| For Mr. Woods’ revised, annotated and complete analysis of the
3. antisubversive legislation, please turn to pages 564-588, in Pari

of this Repart.)

§ | see my time is ronning pretty close. I might summarize that any
measure must be eouched in explicit and clear terms. This means
§ 't wust not only meet the standards of a criminal statute, but it

«jar named organization is engaged in subversive activities,

{ will say now that I do not read in any of the decisions of the
Lourt of the United States or any of the states, any disavowel
~power of the United States or of the states to adopt appropriate

articular statute that meets the subjeet of evil, is it too sweeping
¥ (narrowly and appropriately directed to the evil to be prevented ?
ms clear that the courts will not necessarily accept the legislative

“r to the publie peace,
3 The courts will not sanction prohibition—when I say the courts, I
< the Constitution, because the courts only interpret the Constitu-

“ies of & subversive organization in the absence of proof of its ‘

h e Y a1 b b W o 5
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eang and other foreigners, but

ever make the slightest impression
tic Americans.”’ And our own traingg
our own modern day Washingtons and
d seurvily treated by cur pre

¥ sent o
aericans by the over-confident Englizi:

8ir, it iy

r strata of society is or can be imm
‘enadian spy disclosures of two ye\::-:
ons of our own House Un-American
4 those of the Washington and (ajj.
his home to all of us, I most Sincerely
bt propagated by Communists ang
thed pseudo-liberals and alieged inte).
8 from and is bred ounly in poverty
10w been fairly well blown up and‘
en of the House Committee expressed
«d at the fact that nearly all of those
If-implicated themselves by refusing
ame from so-called better class fam;.
bigh in scholarship, bad never toiled
mger or undergone any of the abuses
social systems which are supposed
onvicted Canadian spies were from

1 educated and well off,

lian who was a professor and turned
Soviet agents, a man of wealth and
ity regarded. He was not a member
with his bands, never had been to
id not have a Russian background.
om thai step by siep went into the
nmunism is bred in the lower ele-
sed, and the discriminated-against

FALLACY

t to warn you against what 1 eall
of you here today in your publie
itinuously to ridieule and destroy
v Way to Destroy Communism is
racy by Removing Communism's
this fallaey is that it is of course
" a one-tenth truth. Ite foremost
elt, 8 wise and learped lady, but
mservatives, and even anti-Com-
s utterly preposterous sophistry.
3 of logiec as are available even
examine the Insidious Fallacy.
. Communism is to strengthen
ittle adverb ‘‘only.”’ In other
economie, and political systems
b,
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Step No. 2, Note carefully that there is no eriticism direet or implied
{ Communism. By tacit inference at least it is either above eriticiam or
mmune to attack. Ouly Democracy as we know it has failed and been
wund wanting. We are at fault; not the Communists.

Third deadly step. All that western civilization implies, the majesty
f Roman law, the imperishable tencts of Christ, one thousand years of
ziiter human struggle for freedom and liberty, human dignity of man
wrstis the state——all these priceless heritages aequired only by terrible
.acrifices by countless martyrs down through the centuries are neatly
tyuated in one clever dialectical swoop with Asiatic totalitarian autoe-
*acy. In other words, by the simple process of sophistry two totally
meiqual, opposite, and irrecomcilable ways of life are tossed on the
wates to be “‘impartially weighed against each other.”” Could anything
se more fantastic?

Now, note most carefully the next deadly step in this incredible
sereise in human befuddlement and chicanery. Democraey and all that
suman hiberty and freedom embodies are brazenly likened ta the com-
‘rodities of the market place. What these pernicious peddlers of the
insidious Fallacy say in effect is this: ‘““Our line of goods is not selling
well in competition with the Communists. They are crowding us out of
he market, We must improve our produce or we shall lose out.”” In short,
Democracy and human Iiberty are saleable commodities like auto tires,
wap, cosmeties, or canned pork and beans which, unless they are speedily
wproved wil] otherwise be forced to give way to & more aggressive and
lrnamic ideckogy.

I submit to you, can the human brain evolve anything more utterly
absard, fallacious, and self-degrading? Yet we have the spectacle of
karned Justices of the United States Supreme Conrt, U, 8. delegates
o the United Nations, and ofher profound pundits of the non sequitur
wandly going up and down the land offering this priceless pear! of
«phistry as the last words of buman wisdom. Nething that Y can think
i so pointedly and devastatingly exposes the utter mental fatunity and
soselike *thinking '™ of some of our present-day *‘intellectuals’’ as does
his preposterous and fraudulent exereise in ‘‘social thinking.”’ You
wve to be a Phi Beta Kappa to cook up sueh an insidious farrago of
JDeerest nonsense. .

Let us have no more of this nonsense, but let all of us knock it on its
retinous cranium wherever and whenever it raises its idiotie head. If
“won ever bhear anyone broadeasting the Insidious Fallacy ask him or
- or quickly, before they make further fools of themselves, whether they
‘www anything about Switzerland, lceland, Denmark, and Sweden.
leelanders and Swiss have enjoyed almost one thousand years of a far

Zparer and simpler form of Democracy than we have ever dreamt of in
. 'his Country. Neither country has a Negro guestion, sharecroppers, great
i -uremes of poverty and wealth, ** Wall Street monopoly captital,’’ slums,
;mistreated or exploited minorities, eolonies, or ' war-mongering imperial-
“am.”" Yet both have troublesome and numercus Communist parties,
Tsweden and Denmark are even more advaneced socially and economically.
i labor in these two ecuntries is practically 100 pereent organized and
* antrols the government. Cooperatives are extensive among producers
» % well as eonsumers and largely conirol the economies of these two
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