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Brisfon Eve of Contempt Case
- Argument Dencunces Action
Taken Against Coal Union
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United Mine Workers of America,
. the Congress of Industrial Organ-
7 {zations filed foday & brief with the

A

LA

Government’s contentiona.
Preparéd by Lee Pressman, CI0

LA R ,

/ K L;) Z’f

_ the brief submitted by the organ-

stressed several cases to Pprove
that the entire history of the Nor-
ris- La Guartlia Antl-Injunction
Act of 1932 barved injunction pro-
ceedings against unions by the
"Government as well &8 those start-
ted by employers...
The Government’s view hax been
. that it could, in -its “sovereign”
capacity, seek to enjoin an act by
& union which would mean *irre-
. parable” injury to the country.
“The entire record in this case

. " 1a parvided with what can only be
- ;culled s callous diaregard of the
Y procedural and constitutional rights
* ! of the defendants,” the brief as-
N 1
B\ Constitutional “Issues” Sosn
i ““Proce of the type here

edings

have historically raised grave -con-
stitutional questions. The court be-
!low desmed content to glows over
the problems presen by the
'Constitution on the basis of s
own personsl assurance that what-
sver constitutional implications
were present in the order were
being misconstrued aince the court
had no intentidbn of giving the in-
Junction an untue scope.” .

The restraining onder issued hy

Jidge T. Alan Goldsberough 1n) po

, the Federal District

A accord-
Inf to the brief, would have com-

I HIGH COURT PLEA

Supreme Court challenging the;

. general counsel, and his assistants,{

ization as a “friend of the court."L

I “THe brief quoted niumerous cita-
itions by Justice Felix Frankfur({er
jof the Bupreme Court to

st
views on Injunctions, notably E':
co-authorship of “The Labor Xp-

Junction” and & paper written by
him in 1939 entitled “Law and
Politica," .

It was urged that Mr. Lewls was
asked by the lower court to “act
as a strikebreaker” and “to de
that which he may deem fatal to
the beat intcresta of the organiza-
tion which ke 1= charged with
ding and protecting.”

any type of compulsion {s
ore obnoxious to all that i{s held
ear in a democratic society we do
ot know what it -is,” the brief
ded. 3 ’ﬁ
The brief traced the use of the
njunction in labor disputes from:
803 to 1032, The Norris-La
uardia Act was adopted by Con-
ess in the latter year. :
During the thirty-nine yesr pe.:
riod it was maintsined that there:
23 developed & “pattern’ in the

luse of injunctions in labor dis-
putes.

Injunotive “Patterns™

The brief listed fourteen sspects;
of the “pattern” including “ex

arte” sction without notice of

earing, proof by affidavit and
“arbitrary” punishment.

Then the brief said that virtual-
ly “every unwholesome aspect of
the fnjunctive process deacribed
above was duplicated in the in-
stant proceeding.” ’

Judge Goldsborough wus fur-
 ther criticized on the grounds that
“his conduct of the trial bstrayed|
a bias which in many respects ia'
an exaggerated counterpart of the’
;ttitude displl%rhed dl:y ﬁngwrllleiln

udges during the days ch

thfxa.ccutlon of ths injunction evil
assumed a pattern to which the
Clayton and Notrris-LaGuardia’
Aots were directed.” -

“It is our view,” the brief sald,;
“that government activity in com-|
nection T
to the Clayton Act and the Nor..
ris-LaGuardia Act was of auch a
character as to make inescapable
the conclusion that these acta
were Intended to apply to the gov.
quity Juriadiction whith Fhus ridy

y on which gave
to these statutes was an tbg#:
which the Attorney-General, tFp
Executive, had sponsored uil

pularired.”

pelled Mr. Lewls “to violste his
oalh of office’ . ... |
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upreme Court Upholds U.

In Coal Dlspute _
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Law Gives City\
60% Share of

£710,000 in Fines
Assessed in Case

‘the union £5d mnion leader.

Upeder the 1839 Revenue Act, m
et Governmant recwives «
m cent of Anes bevied and enl-
,lected by the Federal mma,

against the UMW will bring $420,
000 1o the District. Joha L. Lawis

%3 ewia)
’ Hﬂm . Wur];r.;a nm
i split the lines levied -.niut Tuttedo.

High Points in Coal Ruling
By U. S. Supreme Court ’

Here are S major poinia n the Jupreme Opwrts cwal decision

)

Burtem wmade thls reling

Dmmma were Junku Pronifurter, Murphy, Jockeen end

z.hhnl.uwhml.mqhﬂo,mm!quhinnlmunpt
of court for calling Une Nation-wide eoal sirike lagt fall and his

. anion—the Uglted Mine Workers of America—must pay s §7T00.000

hehmymmtﬁuhmummoﬂumhnthm
obeyed in all wars within five days after the Supreme Court

union Dust do i withdraw s notics
the Government.

Imlwtndhﬂcut.
THLmURTIMhHmlmMMUI"mMD

Di\nded,Tnbunal Rules Strike
Of UMW Last Fall Was Hilegal;
Vinson Writes Majority Opinion
Affirming Contempt Conviction

‘ Chronology of coal Apht, Puge 1.}

By Dillard Swhe

Pom aaperier

Presidesi Truman won his “Lgh! te the dnigh~ with Jeun L. Lewis

is the Rsorems Canrt -_a.un

wumlmnotmunmwnna He and hin United

Mine Workers must pay $710,000 |n fines for calling il—and the

:nm-mn-mpuu.m.Mnennuammmmm
t emect.

Thare were enly three things left for Lewis to do:

1 Defy the Suprems Court, which mobody believes he wimld
» think of for n mecond

2 Take his Mimsy ehancos of gotting & rebeariag, and » differvat
* muling.

3 Ghn&ﬂndlﬂuum»mm\hm
-mgmmmummmmumhmﬂmm

private epersiors who are dus to get them back o June 30, at the

Iatest, nniess Congress prolongs Government eontrol.

. lwill personalty ¢ 90000 to' »dd up to the
N - .u,:m-oolwumumxmmm evea | Thbe last two choices probably sdd up (o 1he sme thing, for
Py “"'Ww-__-_ Ihe District o Bin fne of 310900 thougn ihe Justloe bay fo Tight to lszue ; £hat #7Tors in the eco- mwnmmmmtnmﬂm Lewis has 13
w - - Tlunm-lnlului.wn'ul.ow mptnlmunmumumnmwu-uunéﬁ:b"-"i'iﬁ‘aﬁ =3: io 2k for ome, But sven hig
- the Treasury af the United Bistes.| met mattier; and thal the Government had » right o o 'eivi) judgmant asking Wwill bol Xeep lbe court's
There won't B any Mmors for; im the coal case. The Covernment will not yet one, howerer, ulon Conuress Halls {e from going #ut on Mareh
e momrmhmnuummuuwmuummmm. Tor doing w, o Rued e sl—mmdﬁn’ruhcﬂmﬂﬂ
I:’Jg fs o Sl e | e 3200 0 : Coal Decn,u)n‘ e end of fhe coal rriny
h u s ke colled last December 7.
gy el s i e - . - P s et g
= et 0 825 Minimum Lewis Faces  |Bilks Speeded hrraim=dacen i
- would : ect that & right to esl
Government as the plais-! . .-
csers Gevarament w e s T UIrged Here [Senate Labor™ | Lep! Snustion Cleared, of b sgrsemest it s Gerers-
B ;nhmmm-:.l:‘f: R il Tafy Declares, Making 1™, gapryene Court €14 et #e-
g 5L e w eIy Retail Jobs [Group Today Action Pousthle e e
- = Trog ™ lirsnaned SLAOID o2 ooy and Miners | 0% Exemination ey M Dt Sraiatr Goreiament soere
. ) 7 A . ven st oot
: tm"“ﬁ;mm'umn: Embreced by Wage Of Mine Chtef Due mmhm’%maummm»m
- A i act Yor the wmtire hagi| Comference Bepert To Burt ot 10 A M. {#he L0070 = T "':”"":I- Tue eourts tar reeching ruling
W S Foo P = e 5 e Lo leressed heake the mower minere—
il 4 1Y .| A okl wwk] Bie L Keei vin putnderly,, Lw svering lbor ankoel [and of all ‘sther Libar—ie re e
= i : ."“"" and pinory win. |loat iy battle befors the Suprvmt| wyey doclive will tend to clark sirike when the Goverument has
0 A peals mdumummmmwmp-mw mmmum-mwmkmnwﬂﬂm
Pe P ‘mu'ktdc-lunm'umm‘d&lmm&-—“muwhmm-“.ullp_ﬁhuum-.lfﬂuOw-
oU.S.CahOlw! B e o e ™ s w1 ke i 1ol Bematae T O, Ohio),|FTUSS ELL 4 sourt 1o arder then
- - 1M0unuﬂu "”u-'h‘;""'m‘ﬂ'hmm“m-ud\hunhhhr” it
mu\n' ‘elock 'h-"'l TR | ittes. M4 fald u labor bill may Courtroam Emzty
n':drr nu'n; frem =uin|m “.::;m:‘h‘. W face nwhhhhmmﬂgxr&n:w&“mm
U0 ir 117 per weel. The sew|” e the stifont|__,, of Lie courta ts give the Govern-
atnimum would b the Righest|Fsminstion pat seafrenting ky 'n"-'tmhlhmd'ﬂw'- injunctions fn lahor ehses.
mu::r-.:;vhn'l:“‘: ‘Uned The mnu.t bl bewu mh'm-
b | A *
I T = e oy S S e s e SR e e e
pe may In pe e o that wery M wlake, broughl five
n part ol the mivitm e T own e soeiaion pr e v poople.” yaid mﬂﬂ"}vilon&:—m mluh-ll—-m.:;
sonference dacrewd. .,.u., shalrman of 1he 1 boo et 31y hours to e
Recommandation for the §23 m m;’ '!.'l;ﬂmdvn:. =om &-’oﬂ- l Poc nu’u““ years the toutt has
r“‘"‘"‘f’:'ﬂ“‘:m'gx"‘:"'mm ing ta shey ibs arder of Justice| Mertey mided. "t remaina te e handed down i decisions en Mor-
—age and 1nd ‘Bafety |GoMshrrough susinst ¢ s0al irika, [seen the Ry Geclded amon ot gt
um Wage o ustri * ety | Was Dus Ut ROCORLILY™ for & Bew law stating | been decided mpon other days of
Board. which erfanised the ton- bes Today that the Gevernavent tan end such the week, No reasca war given o
tevence en Junuary 31, | u::m_rb:‘ﬂr::;w strikes hy oturt injunction. for 'F'i":u’" the roal epiniom
Lasrplal Prodisiad [ ] s mmont apon & OUTLIROm
e . i -lunprecedentsd  Thursday mu"';""'""""“ -m.m:‘ﬁmmu::l:
court handed down lis dscision | Marlley slve ruleed s quettior 34 plsusily guessed ops 1hat T
n tme umw»,m a ““'h'm 1 wes axactly <y from
", l:.mamuh- mlhln“ltlhhﬂlm.
aaoes 8 law LaXing awhy “sarve of m""“u‘;“' bl “"'um"'. __‘:"f,',“
e wriviieges wnions mew enlos [, ol rcluretion of bor low
::'A:.." Hatispul Labor h-hmmnmmmd:
John L. Lewis, whe apebe wpls Meodfu) of rwurldta. » cluster
whav b .ﬂn,m,hwmmnhhmh.m
bnaad he wes { el in perterday’s aases apd 2
r:-COALMI.Od-IL
g - -
-
- =



i-

=¥
i uTRY =3z
it MEM__ S
wsm ot
. A = ,,.n
udﬂ "
| unmn —Mum __mu wmuu-m -
ammﬁmu_mwﬁtﬁw 3.
Gy 3 m_. 1 Ll
mw.mmmm_ m“m _mu __“mm._;mm it n LR m..wwm e
mmmmﬂmmamm .“mmm_u Eﬂmuﬂ mw__m_nwu m-mmm_m Plshs :“ mﬁmm mmwm mm.mmwm mwmwm
FE TEEFE bt m ..« i F mm.mum. iE
it it ot i mm It Bl TRk
mmq._ mmu.mm wﬁwmmm 1 n-mm mmm m__»mum m.. M_m ummm if m mwmummmmm AU
E Mmmmm_mmmmw__ Mm.mw:.mm H m.m_m :Mm."mwuw 1 mm,ﬁm M mww.ﬂwmi
sl A bl
3§ m_:m m IR H WY mm ikt R Lk M?JWN
mE i mm i m mmm.mmm _m mmm wu i wmwm mw ¥ mmwrmmz_mmmm.. wumml
pif{ilh nikil i kil A HHITHR A
m..m m_ ] nmn.m ..“m m..m. 5§ 4 m ] i m mwm m mm..umm:w wmmm Mnm um_,lmhw.lunu»m
mm.u.m:mumu w_—mn ummu mu.m. m«@um z .m m 1 nmmm mmmuuuu M i3 313 i mmﬂm“
bl mmmmmwmmm,_zm ,wﬁ,w “wm% m i il mmw
ittt i x S e ip
R PR awf ..,mm R EL nle] (Hnphidlt i
it il 1 ;i ] el it il
T i “ T : Eum 1! :mm mm me R wmﬂ_ i meﬁw_
mn mm wam w“_u_ i mmm: ! mmm mwm mm mmm HiL 155 m_%wmmmﬁm wwm.mmm i i w Wmmmmm
h i i mﬂ muamm um..mhw__ mum. Buiss FEHE mm “ : : 4 3 Y 14 wm}
w_ m il il _mmmm_ wmm“ m“m L _:mwmmmw Hi wwmmm_mmw
Byt et L Z:_ua,f it il i
wmmumm mmummm e m ...m,u” nmmmm : il ._h_m mw i mmu mmmmmmﬂmmmmmmawmw
m Y MM m“mnummwm_“m. mummmmm_mwﬂﬁ hm_.u m._m_ ._...m? mmm._mmm | um
] T sgfev G0,y » I3 UWHT :
:r: _wm i _:m“ﬂ ﬁ wr “wﬂmwhmmmm.
ha tpasptd m FEES “m mr. _wmrm&__m.ﬁ i
-..m m— m :m w_m__mmm mmmm“mm-nn_wuummm- i
_Mn L m:: m _rwﬂ_ TR tm B
T .. munwmlrué_u_um _ m mm m_ 2
: __mw_ I __ T ..._u.__“ : w mm
; __ ! il o _._ i il ot Rt ;
m_n :u__m 1 m ..“" mm_ m.mu m_m :.L T
.m:_ i m _u% &Emmrmmm i w_ _: “
frmm»r :_m__ Lt

“operal
P
the iture o
Act calls tor .
pules

sty plore
TP e wny
ponw

" v
b,

T

'
r



RN
. WASLH
Page.

a;_
Ju.._sw

» m” m.m““ :m :_ _Emﬁz_ “.w

wm 1 _mmm.m_ gt mm
mw ?,“m%
,wmm A E?.x. b
i imm“ mww Mmmuhw mwm“&m w” mmm.ﬁmﬂm
Wy st ity il
.u-uu 112 mmm £ 1 umm M 1 wMum hMu g
B Sl R
Wwwmmmr wwnmm et m mmm:mm X mlu‘_mr?

andakg B SClied AaM L=
l.hl
ld
l
uh-

i

un 2935§ | iy 3% mwmmw mm_

i’ ) S i T
wmeummm memmmw“ww, it w yw WM WW wmwwmm i mm Mw,wwm,mwmm.wwwmmm
Ja812 33§ mu . RO A
HEG Pkt e el
mmmxwwwmmmmm mm m.wmunmm&mmwmwmmﬂmﬂw m.mm%mmwMWWMm mmmmm mwwwmwmm.mmwmﬂm‘
it il s wmh.,.mw-m%,wwwwwmmw
Blaitants _mw?.mwwmm i mmmm .mmw i

n.«...u..u.m. ..- wm » ...m T -3 TS 31 . umm.u.h.d wn m“ .u.mmmn
st Bl nBUE e
wm_r_.wwmmmmmmw M“mwm Wi R s HH L Al umm i s -
R R ity
nh 2 _m PR mw,1“w s 1l mmmmwmm$

T, Mm. _mm “m{ Bidtats et i Mmm .
mmmm nmm m m ....mw m_m“ m mm, ummmm 2 wmuﬂnm mmﬂmrm%m
, m FUMA EEFTRTE L £35 f.mu §
‘: ﬂm: mu.nm.mwm; ﬂwmmﬁwm;m_._m ww ma mmm:mum_w_.wm.mwm_ ewwm.m 1
1T T TEY ,“ i B 5 <
i ..m_,.m sl ~ bl i R
il sl iy HR <
ﬁw _m_ __.. __w it ta mmm_n_mm.m 3
W“Mm i E_w__r mm ?"E =._» :.E "Rl 855

L i o ib......‘ - - | —




S—-eme Court

reme declined
tday (o rlTe'rfere with

llﬂfn ¥

a lower court decision that courts
can neither review nor ‘enforce
War Labor Board orders.
Without comment, the unal
urned down an appeal ont-

e District of polumhh Court
jot Appeals. The latter court held
that WLB actions are administra-

e and “at most” simply advisory
| the President.

e WLB, in case ifs orders

e disregarded, turns cases over
to the President for action.

The mail order irm contended
‘the WLB exceeded its Statutory
{powers in {ssuing orders involving
union maintenance, dues check-
off and grievance machinery for
CI0 employes at four Ward stores
in Detroit, and one each in
Jamaica, N. Y., and Denver,
NRLB Case Also Rejected
The Supreme Couri previeusly
at this term had rejected an appeal
by a group of trucking companies
m a similiar decision by the
urt of Appeals.

Alse for the second time, the
{jourt yesterday declined to review
a case which posed the question
whether the National Labor Re-
lations Act applies to a “local
retail department store.” The M.

E. Blatt Co., Atlantie City depa®~].

ﬁ-ects A —Eﬂ

'By Ward From WLB Ru]m

By Edward H. Hi :

appealing from a Yower mrt de-
cision that the company was gufity

of unfair lahnre rlﬂ"t‘-e$= ir‘ M.Irln-

a mnotice advizing employes th.n.t
they did not have to join a union.
Kent Appeal Again Rejected

In other actions yesterday, the
court:

Agreed to review Federal Power

state wholesale rates on natural
gas. The cases involve the Colo;
rado Interstate Gas, the Clﬂldlql
River Gas, and Panhandle Fasterp
Pipeline comnanies.

Consented to look into an In-
terstate Commerce Commission or-
der directing an increase of about
33 1-3 per cent in intrastate rall-
road passenger coach fares in Ala-
bama, Kentucky, Tennesset and
North Carolina, The ICC con-
tended that the lower intrastate
fares discriminated against inter-
state iraveiers paying higher rates.

Rejectad, for the second time, an
appeal of Mrs. Ann h. P. Kentof
‘Washington tor court intervention™ -
iin the case of her son, Tyler Kent,

'who was convieted and j.mpritoned
in Great Britain on a charge

olating the British Oﬂnhl War
ets Act. Kent was formerly a
pode clerk In the American Em-

M in Xondon.

ment store, raised that issue jn
'X F’-

THE WASHINGTON POST
Tuesday, Hov. 14, 1944
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Commission orders directing four!
companies to reduce their inter-/
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1 Will Alleged Seditio
- Get Off _Scot Free? |

By ART SBIELDS

anti-Bemitism, anii-
of Hitlerlsm will be felt everywhere,

Months have passed since former
Attorney General Francis Blddle
said, in response to a call for action
from CIO Fresident Philip Murray,
that efforts were being made to find

'~ 1a judge to conduct a new trial

Biddle, who had shown little en-
thusiasm about the case, was already

on the wovr it when he onve theco

Ll =l WRY O Tkl A0 FRTY ST

assurances. No puble muggestion
of a speedy new trial has come from
the new Attm'ncy Ge.nen.l. Tom
Clark, |

: DIL!.ING nusr
!

Meanwhile some of 1-\16 former

etwork, for instance, {8 campaign-

ing for a soft pesnce for Germany,

while she crusades against the Jew-
ish people.

New Bglhdn, which she sends
through the maily from ChJcaga

| speaks for liself: . _
-Nwmcmmﬂ;,g-*m- 19 the forces within the De-

| and defeated” says the Dilling
| mereed, “iremendons atrecity set-
wps, allegedly in Germany, are-

, bting featured in the press on &
. scale that only Jewish power ean

hieve. The Jewhh, Communist
press, and thelr commentators

- #
This quote from the last issue of

Hie Winchell, are under full stegp |
Sahead for & vengeful peace for
itheanhuﬂondmlvhx

.

WASHINGTON —There are disturbing indications that
the 26 defendants in the eizht-month Nazi plot trial, that
{was interrupted by the death of Justice Edward C. Eicher

last November, not be retriegs .

| The effect ofT:gn faflure in en. Gentle of German blood.”
Jcouraging
‘I Negro propaganda and other farms

The woman who distribptes these

wild accusations_ does not ‘stand
alone. Bhe has worked closely with
the Chicago Tribune and reaction-;
ary members of Cofigress, and her
links with the OGerman American
Biind and varfous mnative fascists
came out at the recent trial.

JOE McWILLIAMS L

Joe McWilllams, former Fuehrer !
f the Christian Mobilizers of New
ork, has been collecting funds in
leveland . form . 8. Ben.
bert Ji7) Reynolds’ hmerican Na-
tlonalist Party, a pro- ~fascist “front. |
A eigned Yefter from Reynolds hime |
self, enodrsing McWilllams’ activi-
ties, was recently published. '
And former German Amerk

| Bundists mre stlll operating mmong]o! former Bund leaders,

German Americans in New York,

R Chicago and other ¢l
N, The United 8ta upreme court

- | Ts o3t 3
arel

n-mhnih litv'.'T_
eSpOY

Bundist activity and for the trh.l
delay. The court's reversal of the
eonmon of Fuehrer Wﬂhelm Ger-

Pt

har, unze (who Was aiso & sedi-
11 ‘defendant’ and other
'Bmd!m has obviously been a body

new trial, though none of them wlll
comment.

Reporters nut.ed nt the trial last
summer that prosecutor O. John
Rogge's case agalnst the native fas-
cists was parily bullt on the evl-

dence against the Bund, whose lead-

r‘pnrtment of Justice, who want &

sis

.

“Many Nazl documents placed Ini

the record backed up the testimon
such
Kurt, Luedecke, that the Bund hadl
beenn set up here at Hitler's orders
for the purpose of Nazifying Amer-

cans toward Germany.

were to split the American people
with anti-Semitic snd antl-Com-

were to be their tools in this cam-
The Bupreme Court’s reversal of

elica, as well as of softening Ameri-ﬁ

Naxl instructions to the Bundists |

munist propaganda. Natlve fascists|

the Bundists’ conviction on tech-‘;
nical grounds and on what seems
to be a strained !nm'preutlon of |

7 S | R W o aha el
ATER EPRTCO I3 B lenuu: IR UL

'‘However, some of the native fascis
had direct connections with Ber
by-passing the Bund. Thelr p

ferwrhiad llready been eotmctét_
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SUPREME COURT OF THE UNITED STATES.

No. 651.—Octoser TErM, 1938.

Frank Hague, Individually and as
i Mayor of Jersey City, et al, &e.,)On Writ of Certiorari to

Petitioners, | the United States Cir-

vs. [ euit Court of Appeals

Committee for Industrial Organiza- for the Third Circuit.
tion, et al.

[June 5, 1939.]

My, Justice BUTLER:

The judument of the court in this case is that the decree is modi-
fied and as modified affirmed. Mr. Justice FRANEFURTER and Mr.
Justice DOUGLAS took no part in the consideration or decision of
the ease. Mr. Justice Ionirts has an opinion in which Mr. Justice
Brack concurs, and Mr. Justice STONE an opinion in whieh Mr.
JusTiCE REED coneurs. The Cricr Justice comcurs in an opinion.
Mr. Justice McREv~orps and Mr. Justice BuTLER dissent for rea-
gons stated in epinions by them respeetively.

%
i

Mr. Justice RoserTs delivered an opinion in which Mr. Justice
Brack concurred.

We granted certiorari as the case presents important questions
in respeet of the asserted privilege and immunity of citizens of the
United States to advocate action pursuant to a federal statute, by
distribution of printed matter and oral diseussion in peaceable
assembly; and the jurisdiction of federal courts of snits to restrain
the sbridgment of such privilege and immunity.

The respondents, individual eitizens, unincorporated labor organ-
izations composed of such citizens, and 2 membership corporation,
brought suit in the United States Distriet Court against the pe-
titioners, the Mayor, the Director of Puhlie Safety, snd the Chief
of Police of Jersey City, New Jersey, and th. Buard of Commis-
sioners, the governing body of the city.
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2 Hague vs. Commitiee for Industrial Organization.

The bill alleges that acting under a ¢ity ordinance forbidding the
leasing of any hall, without a permit from the Chief of olice, for a
publie meeting at which a speaker shall advocate obsiruction of the
Government of the United States or a state, or & change of govern-
ment by other than lawful means, the petitioners, and their sule
ordinates, have denied respondents the right te hold lawlul meet-
ings in Jersey City on the ground that they are Commmnists or
Communist nrganiratioqs; that pursuant to an unlawful plan, the
petitioners hrve caused the eviction frem the munieipality of per-
sons they considered undesirable because of their labor org.aniza;ion
activities, anit have announced that they will continue so to do.
It further allemes that acting under an ordinance which forbids any
person o *'distribute or camse to be distributed or strewn about any
nlr:r-(-t or public place any newspapers, paper, periodical, book, mag-
azine, circular, card or pamphlet”, the petitioners have diserimi-
nated against the respondents by prohibiting and interfering with
difﬂ.t:ilmtinn of leaflets and pamphlets by tle respondents while per-
mitting others to distribute similar printed matter ; that pursnant
10 a plan and ennspiracy to deny the respondents their Consti-
tutional rights as citizens of the United States, ihe petitioners
have caused respondents, and those acting with them, to be ar-
rested for distributing printed matter in the streets, and have
caused them, and their associates, to be carried beyond the limits
of the city or to remote places therein, and have compelled them to
board ferry hoats destined for New York; have, with violence and
!fn'ov. interfered with the distribution of pamphlets discussing the
{'lghfs of citizens under the National Labor Relations Act; have un-
mw:"uif.\" seurcited persons coming inte the city and seized printed
matter in their possession; have arrested and proscented respond-
on_fs, and thise acting with them, for attempling to distribute such
printed matter ; and have threatened that if respondents attempt to
hold public meetings in the eity to discuss rights afferded by the
Natiomal Labor Relations Aet, they wonld be arrested; and nnless

resteained, the petitioners will continne in their mlawful conduet.
The bill further alleges that respondents have repeatedly applied
for permits to holl public meetings in the city for the stated pur-

past, a8 required by ordinance,® aithough they do not admit the

:"I‘Thla" Bnnrddol' Eummisnioueru of Jersey City Do Ordain: -
;- Xrom and after the passnge of thia ordimancs, no publie parades or
public assembly in or upon the public steects, highwars, publ?c park: or publie
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validity of the ordinance; but in execution of a common plan and
purpose, the petitioners have consistently refused to issue any per-
mits for meetings to be held by, or sponsored by, respondents, and
have thus prevented the holding of such meetings; that the re-
spondents dul not, and do not, propose to advocate the destruetion
or overthrow of the government of the United States, or that of
New Jersey, but that their sole purpese is to explain to working-
men the purposes of the Natienal Labor Relations Act, the benefits
to be derived from it, and the aid which the Committee for In-
dustrial Organization would furnish workingmen to that end ; and
all the activities in which they seek to engage in Jersey City were,
and are, to be performed peacefully, without iotimidation, fraud,
violence, or other unlawful methods.

The bill charges that the suit is to redress *‘ the deprivation, under
color of state law, statute and ordinance, of rights privileges and
imtunities seeured by the Constitution of the United States and of
rights secured by laws of the United States providing for equal
rights of citizens of the United States’” It charges that
the petitioners’ condnet ‘‘is in violation of their [respondents]
rights and privilemes as guaranteed by the Constitation of the
United States.’” Tt alleges that the petitioners’ conduet has been
“jn pursuance of an unlawful conspiracy . . . to injure op-
press threaten and intimidate citizens of the United States, inelud-
ing the individual plaintiffs herein, in the free exerc.ie
and enjnyment of the rights and privileges secured fo them by the
Clonstitntion and laws of the United Btates.” . . . .

The bill eharges that the ordinances are uncomstitutional and
void, oF are heing enforeed against respondents in an unconstitu-
tiomal and diseriminatory way: and that the petitioners, as officials
of the eity. purporting to act under the ordinances, have deprived

buildinga of Jefacy City sha!l take place or be conducted until & permit shall
bo obtained from the Director of Public Safety.

€2 The Dircctor of Public Safcty is hereby autherizted and empowered to
gront permits for parades and public assembly, upon application made to him
at least three days prior to the proposed parade or public assembly. .

€43 The Director of Public Safety is hereby authorized to refure to issue
said permit when, affer investigation of all of the faets and rcireumatances
pertinent to said applieation, he believes it ta be proper to refuse the issnance
thergef; proviaed. however, ihat sald permit shall anly be rofuned for the
purpese of preventing Tiots, disturbanees or disorderly assemblage. .

¢4, Any porson or persons violating amy of the provisions of this ordi-
nanee shall upon conviction before a police magistrate of tha City of Jersey
Clity be punished by & fine not exceeding two hundred dollars or mpnmnm’a’nt
in ihe Hudson County jail for a period not erceeding ninety days or both.



4 Hague vs. Commities for Industrial Organization,

respondents of the privileges of free speech and peacealile assembly
secured to them, as citizens of e Unitod States, by the Fourteenth

.‘.\mon(lmcnt. It prays an injunction against continuance of peti-
tioners’ eonduct.

The bill alleges that the cause is of a civil nature, arising under
.thc Constitution and laws of the United States, wherein the amount
in Q(Tmroters.\' exceeds $3.000, exelusive of interest and costs; and is
a suit in eqnity to redress the deprivation, wader eolor of state law
atatute and ordinance. of richts. privilemes and miunities se:
eered by the Constitution of the United States, and of rights
seuured by the taws of the United States providing for equat ri:hts
of citizens of the United States and of all persous witkin the jur.
isdietion of the United States.

.le answer denies generally, or qualifies, the allesations of the
bill but does not deny that the individeal responcdents are ecitizens of
the United States; denies that the amonnt in confroversy ‘fas to
each plaintiff and against rach defendant’” exceeds $3,0100, .oxulusive
of interest and eosts; and alleges that the supposed grounds of fed-
eral jnrisdietion are frivolous, no facts beine alleoed sufficient to
show that any substantial federal question is involved.

After trial upon the merits the District Court entered findings
of faet and conclusions of law and a deeree in favor of respondents.?
In brief, the court found that the purposes of respondents, other
than the American Civil Liberties Union, were the organizaiion of
u.norganized workers into labor unions, cansing sucl unions to exer-
cise the normal and legal functions of labar organizatinng, such as
collective barpaining with respect to the betterment of wapes, hours
of work and other terms and eonditions of emplnyment, and that
thesfa purposes were lawful; that the petitioners. acting in their
official capacities, have adopted and enfareed the deliberate policy of
exeluding and removing from Jersey City the agents of the respond-
ents: have interfered with their richt of passage upon the streets
80d zceess to the parks of the city ; that these rnds have heen aceorn-
plished by foree and violence despite the fact that the persons

aﬂ'e(_'.ted were acting in an orderly and peaceful manuer; that ex-
cl_usmn, removal, personal restraint and interference, by force and
violence, is accomplished without authority of law and without
prnmptly bringing the pemons taken into enstody before a ju-
dicial officer for hearing.

225 F. Supp. 137,
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The court further found that the petitioners, as officials, acting
in reliance on the ordinafice dealing with the subject, have
adopted and enforeed a deliberate policy of preventing the re-
gpondents, and their associates, from distributing circulars, leaflets,
of handbills in Jersey City; that this has heen done by policemen
acting forcibly and violently; that the petitioners prepose to con- -
tinue to enforce the policy of such prevention; that the circulars
and handbills, distribution of which has been prevented, were not
offensive to public morals, and did not advocate unlawful conduet,
but were germane to the purposes alleged in the bill, and that their
distribution was being carried out in a way consistent with publie
order and without molestation of individuals or misuse or littering
of the streets. Similar findings were made with respect to the pre-
vention of the distribution of placards.

The findings are that the petitioners, as officials, have adopted
and enforced a deliberate policy of forbidding the respondents and
their associates from communicating their views respecting the Na-
tional Labor Kelations Act to the eitizens of Jersey City by hold-
ing meetings or assemblies in the open air and at public places;
that there is no competent proof that the proposed speakers have
ever spoken at an assembly where a breach of the peace oceurred
or at which any utterances were made which violated the eanons of
proper discussion or gave occasion for disorder comsequent upon
what was said; that there is no competent proof that the parka of
Jorsey City are dedicated to any general purpese other than the
reereation of the public and that there is competent proof that the
municipal autherities have granted permitsito various persons other
than the respondents t6 speak at mectings in the streets of the city.

The eourt found that the rights of the respondents, and each of
them, interfered with and frnstrated by the petitioners, had a
value, as to each respondent, in excess of $3,000, exclusive of
interest and costs; that the petitioners’ enforcement of their policy
against the respondents ¢ansed the latter irreparable Camage; that
the respondents have been threatened with manifold and repeated
persecution, and manifold and repeated invasions of their rights;
and that they have dome nothing to disentitle them to equitable
relief.

The eourt concluded that it had jurisdiction under Sec. 24(1)

(12) and (14} of the Judicial Code;* that the petitioners’ official

poliey and acts were in violation of the Fourteenth Amendment, and

828 U. 8. C. §41(1), (12) and (24).
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that the respondents had established a eanse of action wnder the
Constitntion of the United States and under B, 8. 1t 70, 1L 81980,
and R. 8. 5508, as amended.!

The Cireuit Conrt of Appeals conenrred in the findings of fact;
held the Distriet Court had jurisdiction under Section 24{1) and
(14} of the Judicial Code: modified the deeree in respect of one of
its provisions, and. as maodified, affirmed it}

By their specifications of error, the petitioners limit the issmes
in this court te three matters. They contend that the court below
erred in holding that the District Court had jurisdiction over
all or some of the eauses of action stated in the hill.  See
ondly, ther assert that el in holding that the streei
meeting ordinanee is unconstitutional on its faee, and that it has
been unconstitutionally administered. Thirdly, they elaim that
the deeree mnst be set aside because it exceeds the court’s power
and is impracticable of enforcement or of compliance.

First. Every question arising under the Constitution may, if
properly raised in a state court, come ultimately to this eourt for
decision. TUntil 1875° save for the limited jurisdiction eonferred
by the Civil Rights Aets, infra, federal courts had no original juris-
diction of actions or suits merely because the matter in controversy
arose under the Constitution or laws of the United States; and
the jurisdiction then and since eonferred npon United States conrts
has been narrowly limited.

Section 24 of the Judicial Code confers original jurisdiction
upon Distriet Courts of the United States. Subsection (1) pgives
jurisdietion of ‘‘suits of a civil nature, at common law or in
equity, . . . where the matter in controversy exceeds, exelu-
sive of interest and costs, the sum or value of £3.0007' and “‘arises
under the Constitution or laws of the United States.”’

The wrongs of which respondents complain are tortious inva-
sions of alleged civil rights by persons acting wnder calor of state
aunthority. It is true thatif the various plaintiffs had broucht actions
at Iaw for the redress of sueh wrongs the amownt necessary to
Jjurisdiction under Section 24({1) would have heen determined by
the sum claimed in good faith.? DBut it does not follow that in a

i
2
-
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1]
£y

2

4B U. 8. C. §§ 43 and 47(3), 18 U. 8. C. §51.

5 Hague v. Committee for Endustrial Organization, 101 F, (2d) 174,

® 8ece Ast of Mareh 3, 1875, ¢, 137, 18 St5t. 470,

TWiley v, Sinkler. 170 U, 8. 58; Gwafford v. Templeton, 185 T. B. 487,
Compare Bt. Paul Mercury Indemnity Co, v. Red Cab Co., 303 U. B. 283, 288,
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gnit 10 restrain threatened invasions of such rights a mere av
ment oF 1he amount. in eontroversy confers jurisdiction. In st
hrought wmler subsection (13 a traverse of the allegation as
the amaount i eontroversy, or a motion to dismiss based upon
ahsenee ol sneh ammmt, ealls Tor substantial proof on tl.ie.paﬁ
the plaint il »f faets Justilying the .-,:.nr:l.usiml that the sll‘lt m.vo]
the neeessary s The revovd e is lare of any siowing
the value of the asserted rights to the respondents individuw
aund e swrmostiot that, i tal, they have the roquisi.te -valun
unavaijug, since the plaintifls may not agzrerate 1he|r. inter
in order 1o attain the ameunt necessary to give jurisdiction.?

et Coeet lacke:] Jurisdiction under Sec

» hat the 1hs

LIS H3
241, .

Section 24(14) grants juristiction of suits “‘at Jaw or in eq
autherized by law to be bronzht by any person .to redress
deprivation, vnder tolor of any law, s:t:alut.e, ()rdufnpce, rog
tion, custom, or usnge, of any State, of any I‘lp:ht., privilege, or
munity, seeneed by the Constitution of the Unlted Stat'es‘, o
any right seeurced by any faw of the United States providing
equal rights of citizens of the United Staf:’s, or of all pers
within the jurisdietion of the United States.”"°

The petitioners insist that the rights of which the respond

'

say they have bectn deprived are nob within these'd._e.scribe!.
subsertion (14). The eourts below have beld that vlzmz.ﬂf.zs of
United States possess such rights hy virtue of their cltlzﬁnsl
that ihe Fourteenth Amendment secures these rights against
vasion by a state, and authorizes legislation by Congress to
force the Amendment.

7 Prior to the Civil War there was confusion and debate.a_
the relation between United States citizens}lip and state eiti
ship. DBeyond dispute, citizenship of the United Sfa.tes, lfaus
rxisted. The Consiitution, in various clauses, recognized it

-_B_];T('N'ult' r.. Genera] Motors J}FS‘(’P}!IE('C’-ACAOTP-, 208 T. & 178; oo
KVOS, Ine. ¢. Asaociated Press, 289 U, B. z_us. ]
H“’I:oloss v, 8t Lowis, 180 1. 8. 379; Pinel r. Pinel, 240 U. g, 59,
Sectt . Frazier, 253 17 8. 243 Ceetion 1. which, in turm, ofigi
19 T tinn jr derived from . 8. 563, Section 12, whieh, .
in Rocl}il:):g :} the Civil Rights Act of April 8, 1866, _'14 F«t:ﬂé 27, ;341'%:
by Sestion 18 of the Civil Righte Arct of May 31, ]S:p, ‘_}ﬁ .ltzltl L4 ‘S[t‘a
ferred to in Seetion I of the Ciril Rights Act of April 20, 1871,

1 Ran Aet T Qeetione O and 20 Art, TI, Seetion 1.
11 Rer Arf. @) SeCHIBAS L AR G0 S0
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nowhere defined it. Many thought state citizenship, and that
only, vreated United States eitizenship,!*

After the adoption of the Thirteenth Amendment & bill, which
became the first Civil Rights Act,'* was introduced in the 39tk
Congress, the major purpose of whicll was to secure 1o the recently
freed negroes all the civil rights secured to white men. This act
declared that all persons born in the United States, and not sub.
ject te any foreign power, exclnding Indians not taxed, were cit-
izens of the United States and should have the same rights in
every state to make and enforce contracts, to sue, be parties, and
give evidence, to inherit, purchase, lease, sell, hold, and convey
real and personal property, and t¢ enjoy the full and enqual bene-
fit of all laws and proceedings for the seeurity of persons and
property to the same extent as white citizens. None other thag
citizens of the United States were within the provisions of the Act.
It provided that *'any person who, under color of any law, statute,
ordinance, regulation, or custom, shall subjcct, or cause to be sub-
jected, any inhabitant of any State to the deprivation of
any right seeured or proteeted by this act’ should be guilty of a
misdenicanor. It also conferred on distriet courts jurisdiction of
civil setions by parsons deprived of rights sceured to them by iis
terms,

By reason of doubts as to the power to enact the legislation, and
because the policy thereby evidenced might be reversed by a sub-
sequent Congress, there was introduced at the same session an
additional amendment to the Constitution which became the Four-
teenth.

The first sentence of the Amendment settled the old controversy
as to citizenship by providing that “*All persons born or naty.
ralized in the United States, and subject to the jurisdietion
thereof, are citizens of the United States and of the State wherein
they reside.’” Thenceforward citizenship of the United States
became primary and citizenship of & state secondary,!*

The first section of the Amendment further provides: ““No State
shall make or enforce any Jaw which shall abridge the privileges or
immunities of citizens of the United States;”

12 8ee Scott v. Sandford, 19 How. 393.
13 Act of April 9, 1866, c. 31, 14 Stat. 27.
14 Belective Draft Cases, 245 U. 5. 366, 389,
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The second Civil Rights Aet!® was passed by the 41st Congress.
Its purpose was to enforee the provisions of the Fourteenth
Ame‘udment, pursuant to the authority granted Congress by the
fifth seotion of the amendment. By Section 18 it reenacted the )
Civil Rights Act of 1866.

A third Civil Rights Act, adopted April 20, 1871,% provided
““That any person who, under color of any law, statute, ordinance,
regulation, custom, or usage of any state, shall subject, or cause

to be subjected, any person within the jurisdiction of the United

States to the deprivation of any rights, privileges, or immunities
secured by the Constitution of the United States, sha._lI,_ any such
law, statute, ordinance, regulation, custom, or usage of the state to
the contrary notwithstanding, be liable to the party injured in any
action at law, suit in equity, or other proper proceeding for re-
dress; . . . This with changes ol the arrangement of clauses
which were not intended to alter the scope of the provision became
R. 8. 1979, now Title B, § 43 of the United States Cede,

As has been said, prior to the adoption of the Fourteenth Amend-
ment, there had been no constitutional definition of ecitizenship of the
United States, or of the rights, privileges, and immunities secured

therefrom The phrase “"privileges snd im-
munities'’ was used in Article IV, Section 2 of the Constitution,
which deerees that ** The Citizens of each State shall be entitled to
all Privileges and Immunities of Citizens in the several States.”’

At one time it was thought that this segtion recognized a group
of rights whieh, according to the jurisprudence of the day, were
elassed as ‘‘natural rights’’; end that the purpose of the section
was to create rights of citizens of the United States by guarantee-
ing the citizens of every State the recognition of this group of
rights by every other State. Such was the view of Justice Wash.
ingten.!? .

While this description of the civil rights of the eitizens of the
States has bheen gquoted with approval’® it has come to be the
gettled view that Article IV, Section 2, doea not import that a eiti-

35 May 31, 1870, 16 Btat, 140. The act was amended by an Act of February
28, 1871, 18 Btat, 433.
1617 Stat. 13, § 1.
17 (lorfield v. Coryell, 4 Wan. C. C. 371, 8 Fed. Cas. No. 3230. o8
: 11 v. Dow, 178 U, B,
1% The STaughter-House Cases, 16 Wall. 36, 76; Mazxwe Y
581, 588, 591; Canadian Northern Ry. Co, v. Eggen, 262 U. 8. 553, 560.
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xen of one state earries with him into another fundamental privi-
leges and immunities which come to him hecessarily by the mere
fact of his citizenship in the state Grst meniioned, bui, on the
eontrary, that in any state every eitizen of any otler stale is to
have the same priviieges and immunities wltich the citizens of
that state enjoy. The section, in effeet, prevents a state from dis-
criminating against citizens of other states in favor of its own'®

The question now presented is whether frecdom to disseninate
information coneerning the provisions of the National Labor Rola-
tions Act, fo assemble praveahly for diseussion of the Aet, and of the
opportnkitics apd advantages offered by it, is a privileze or im-
munity of a citizen of the United Siates seeured uywainst Siate
ebridgment™ by Seetion 1 of the Fourteenth Amendment; and
whether B. 8. 1078 and Section 24{14) of the Judicia) Code afford
redress in & federal court for snch abridgment. This is the narrow
question presented by the recorl, and we eenfine our decision 1o it,
without consideration of hroader issues which the partivs nurge. The
bill, the answer ani the findings fully present the question. The
bill slleges, and the findings sustain the allegation, that the re-
spondents had no other purpose than to inform citizens of Jersey
City by speech, and by the wiitten word, respreiing maiiers prow-
ing out of national legislatinon. the constitutionality of which this
court has sustained.

Although it has been held that the Fourteenth Amendment ere-
ated no rights in citizens of the United States, but merely gecured
existing richts against state abridement,! it is clear that the right
peaceably fo assemble and to diseuss these topics, and to communi.
eate respecting them, whether oraliy or in writing, is a privilege

inherent in citizenship of the United States which the Amendment

et ok
Priowetia,

In the Slaughter-House Cases it was said, 16 Wall. 79. “The
rizht te peaceahly assemhle and petition for redress of prievances,

18 Downham 1. Alexandria, 10 Wall. 173; Chambers v. B. & 0. R. Ca., 207
U. 8. 142; LaTourette . MeManter, 248 U. 8. 465: Chalker v. Birmingham &
K. W. Ry. Co., 249 U. 8. 522; Shaffer v, Carter, 253 U, 8. 37; United States
. Whecler, 254 U. 8, 281; Donglas v+ N. Y., N. 1. & H. B, Co,, 279 TU. S. 377,
Whitfield v. Ohie, 287 U, 8. 431.

20 As to what eonatifutes stnte aetion witliin the meaning of the amendment,
eee Virginin v. Rives, 100 U, 8. 313: Ex parte Virginia, 100 U. 8, 330, 347,
Home Tel. Co. . Los Angeles, 227 U, 8. 278; Mooney v. Holobhan, 20¢ T. §.

Losell v, Critn e a1 sno
102, 112; Lovodl v Oriffn, 302 Ul 8, £44, 356,

21 The Blanghter-House Cames, 16 Wall. 36, 77; Minor v Happeraett, 21
Wall. 162; Er parte Virginia, 100 U. 8. 339; In re Kemmler, 136 U, 8. 426,
448,

-
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the privileme of the writ of habeas corpus, are rights of the citizen
puaranteed by the Federal Cornstitution.

Tu United Slaltes v. Cruilishank, 92 1. 8, 542, 552-553, the court
said :

““The right. of the people peaceably to _assemble for the purpose
of petitioning Congress for a redress of grievanees, or for any thing
clse eommected with the powers or the duties of the national gov-
senment, s an attribute of national citizenship, and, as such, under
the protection of, and l.*unr.'mtfﬁd hy, the I,Tqited‘States.‘ The very
e of a government, republican in form, 1mp‘nevs_, a ?mht on the
part of s eitizens to meet peaceabty for cumu[f_atmn in respeet to
publie affairs and fo petition for a redress of grievances. 1f it had
een allewed in these counts that the objeet of the defendants was
1o prevent a meeting for such a prrpose, the case would have been
within the statute, and within the scope of the sovereignty of the
United States.” .

No expression of a contrary view has ever been voiced by this
eourt., ]

The National Lahor Relatinna Act declares the policy of the
{nited States to be to remove obstructions to commeree by encour-
agine eallective bargaining, protecting full freedt)fn _of Rﬂﬂm‘lﬂtl‘nl’l
and self-organization of waorkers, and, through their representis-
tives, negotiating as to eonditions of employment. .

Citizenship of the T'nited States would be little bf'tter tl!{in
A name if it did not earry with it the right to disenss national legis-
lation and the benefits, advantages, and opportunities to acc:_-u_e_to
citizens therefrom. All of the respondents’ pruscribefi ﬂ..cU.VﬂEIFS
bad this single end and aim. The District {‘ourt had jurisdiction
under Seetion 34 (1) .

Natural persons, and they alone, are entitled to th:ﬂj prw::legeg
and immunities which Section 1 of the Foarteenth Allnertdfnem
seenres for *fcitizens of the United States.”’?2 Only the individaal

espondents mav, therefore, maintain this suit. '

" :S]"':mnd. What has been said demonstrates tha!., .in the light of the

faets found, privileges and immunities of the individual rfsp.opdents

as gitizens of the United States, were infringed by t'_he petitioners,
by virtue of their official positions, under enlor 0t" ordinances of Jer-
sey Citv, unless, as petitioners contend, the city’s ovwnership of

o Cn. v Damgs, 172 1 8, 557 Holt r. Tndiana Manufac-

taring Co., 1 ‘; Ga-; chf‘;'m Furf Associntion v. Grecnberg, 20¢ U, B.
» .8, y

369 ; BSelover, Dates & Co, v. Waleh, 226 . 8. 112,
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streets and parks is as shsolute ax one's ownership of his home,

witl consequent power aitogether to exclude cittzens from the use

thercof, or unless, though the city lolds the streets in trusi for

public use, the absolute denial of their use to the respondents is a

valid exercise of the police power.

The findings of fact negative the latter assumption,
port of the foriner the petitioners rely upon Dariz v. Massachy-
setls, 167 U. 8. 43. There it appeared that, pursuant to enabling
legislation, the city of Boston adopted an ordinance prohibiting
anyone from speaking, discharging fire arms, selling goods, or
maintaining any booth for public amusement on any of the publie
grounds of the city except under a permit from the Mayor. Davis
spoke on Doston Common without a permit and without applying
to the Mayor for one. He was ¢harged with a viclation of the
ordinance and moved to quash the complaint, inter alia, on the
ground that the ordinance abridged his privileges and immunities
ad a citizen of the United States and denied him due process of
law because it was arbitrary and unreasonable, His eontentiong
were overruled and he was convicted, The judgment was af-
firmed by the Supreme Court of Massachusetts and by this court,

The decision seems to be grounded on the holding of the State
court that the Common ‘‘was absolutely under the control of the
legislature””, and that it was thos “‘conclusively determined there
was no right in the plaintiff in error to use the common except
in such mode and subject to such regulations as the legistature
in its wisdom may have deemed proper to prescribe.”’ The Court
added that the Fourteenth Amendment did not destroy the power
of the states to enact police regulations as to a subjeet within
their control or enable citizens to use public property in defiance
of the eonstitution and laws of the State.

The ordirance there in question apparently had a different pur.
pose from that of the one here challenged, for it was not directed
solely at the exercise of the right of speech and assembly, but was
addressed as well to other activities, not in the nature of civil
rights, which doubtless might be regnlated or prohibited as respects
theit enjoyment in parks. In the instant case the ordinance deals
only with the exercise of the right of assembly for the purpose of
communicating views entertained by speakers, and is not a general
measure to promote the public convenience in the use of the streets
or parks.

In sup-
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We have no neeasion to determine whether, on the facits d
closed, the Darvis Case was rvightly decided, hu?. we ca:::notaix
that it rules the instant case. “"!u.:rewr the tltie.nf 5 r{c:cf: ‘
parks may rest, they have i.mmemmm_'.!y been hield in tr“s[ rr ]
use of the puhlie and, time out of mind, have been :ISf(! 0.')q f;
poses of assembly, communieating thimghts befween mhz:ln”u}
diseussing public quesiions.  Such unse of the strcets.z‘\_l; D )
places has, from aneient times, been a part of 1.11? prn]fegcs{,ﬁv
nmnities, ¥ighis, and liberties of citizens. The privilege of a e {
af the United States to use the streets and parks f(?[‘ (:omrrlm'ncaSt
ol views an national questions may be reculated in ﬂ.w m.terc N
all; it is not absolute, but relative, and mu..qt be exerc.lﬁt'd m:r‘l;
dinatinn tn the teneral comfort and Pom'enler?ce, and ]P c?:;,sr?rq
with peace and mood order; but it must not, in the guise o

i bridged or denied. ' )
tm{,\":etsinkd;‘hn court holow was right in holding the ord;:?:‘
quoted in Note 1 void upon its face.®* It does not makedcorgofﬁ'
convonience in the use of sircets or parks the standar oit o
action, It enables the Direcetor of Safety to :et.'use a‘pter‘r-nbamces
mere opinion that siteh refusal will prevent “‘riots, d;;_ banee
disorderly assemblage.’” It can thus, as _the record dis eqs-;io;
made the instrument of arbitrary suppression of free espr .w“
-‘;:li‘tt';s on national affairs for ihe pm]}'limtmngoi a{'?n:gf:r;ﬁfd (l,fﬁ

onhtedly “‘prevent’’ such eventualities. bBu T
:ug::rviuinn r:a{ the privilege carm.ot be_ made a sqi}qtltglft:hZO:i

duty to maintain order in connection with the exercise he &

'T:he bill recited that pelicemen, act.im: ur_lder {Jotltmns:zents
tions, had searchod various persons, including t 1}_};052 wﬂrrm,T

had seized innocent eirculars and pamph.lets wit n{ e

probable cause. It prayed mjunetive relief REAITN ffact

this eonduet, The District Court made no ﬁnd:{n!!: Oreliet‘ ‘
cerning such searches and seizures and grante d.‘(; Tl

yospeot to them. The Cirenit Court of Appeals di ot e

;J.]erf-.e-w:ms of the decree but found that umjo:?s.rmablefsethe e

geizures had ocenrred and that the pl’Ohlblth!lSﬂOl e

Amendment had been taken over by ‘the Fourtecq

teet citizena of the United States against such aetion.

d strain
The deerce as affirmed by the court helow does not res

i cisi ossed to 1
searchos or seiznres. In each of its provisions addr

23 Lovell v, Griffin, supra.
Supreme Court of New Jersey tn Thomas

. . b
3 onstruction of the ordinance b,
e Thamas r: Casey, 121 N. J. L. 185.
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ference with liberty of the person, or to the eanspiracy to deport,
extinde, and interfere bodily with the respondents in pursuit of
their peaceabic activities, the decree contains a saving clanse of
which the following is typical: “except in so far as such personal
restraint is in accordance with any right of scarch and seizure."’
In the light of this reservation we think there was no oeension for
the Circuit Court of Appeals to discuss the guestion whether exemp-
tion from the scarches and sciznres proseribed by the Fourth
Amendnent is afforded by the privileges and immunities elause of
the Fourteenth, and we have no occasion to eonsider or decide any
such question,

Third. It remains Lo comsider the ohjections to the decree. . See.
tion A deals with liberty of the persan and prohibits the petitioners
from exelnding or remaving the respondents or persons acting
with them from Jersey City, excreising personal restraint over
them without warrant or confining them without lawful arrest and
production of them for prompt judicial hearing, saving lawful
seatch and seizure; or interfering with their free acerss to the
streets, parks, or publie places of the city, The argument is that
this section of the decree is 50 vague in its terms as to be impractical
of enforcement or obedience. We agree with the court helow that
the objection is not well founded.

Section B deals with liberty of the mind. Parapgraph 1 enjoins
the petitioners from interfering with the right of the rezpondents,
their agents and those acting with them, to communicate their
views as individuals to others on the streets in an orderly and
peeceable manner, It reserves to the petitioners full liberty to
enforee law and order by lawful search and seizure or by arrest and
production before a judicial officer. We think this paragraph un-
assailable,

Paragraphs 2 and 3 enjoin interference with the distribution of
cirenlars, handbills and placards. The decree attempts to formu-
Iate the conditions under which respondents and their sympathizers
may distribute such literature free of interference. The ordinance
absolutely prohibiting such distribution is void under our decision
in Lovell v, iriffin, supra, and petitioners so concede, We think
the decree mors ton far, All respondents are entitled to is a deeree
declaring the ardinance void and enjoining the petitioners from en-
forcing it,
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o with public meetings. z}lf.hongh the
court below held the ordinance void, the decree enJom.s 'ﬂ::r p;-
iti as to the mannmer in which they shall admlms.“an.
'tlfltltrr;e;an initial command that the petitioner"s shall not p;ac]:-.ddin:

ions restraint’’ upon the respondents in res_pect g poding
et ovided they apply for a permit as required by the or
meeungs’i‘lf"r is foHowed by an enumeration of the condl'.uo‘ns under
nﬂf{";- iinit may be granted or denied. We think this is wrong.
v1{1::]:]:xeeacnf:)o:;.irlzrmce is void, the respondents are entitled to & itl;:creeets;
declaring and an injunction against it.s eﬂfolr't:}iemetntl bye rm;:t ;:md
tiopers. They are [ree to hohfi tn;eet‘:sig('ls ::;tinc::me pT‘he Lo

i to the terms of the d X

mthottr::g-r?:: the ordinance, a8 the decree, in effect., .doesi i,
ca?I‘r}l:a bill should be dismissed as to all save the individua si (;:‘.]1-l .
tiffs. and Seetion B, paragraphs 2, 3 and 4 01£ t};ic(:::r::wu]d ”
be r,nodiﬁed as indicated. Tn other respects the

affirmed.

Paragraph 4 has to d
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Mr. Justice Stone

I do not doubt that the decree helow, modified as has heen pro-
posed, is rightly affirmed, but I am unable to follow the path by
which some of "y brethren have attained that end, and I think the
matter is of sufficient importance to merit discussion in some detail.

It has been oxpliciily and repeatediy afficmed by this Court, with-
ont a dissenting voice, that freedom of speeph and of assembly
for any lawlul purpose are rizhts of personal liberty secured to all
persons, withont regard to citizenship, by the due process clause of
the Fonrteenth Amendment. Gitlow v. New York, 268 U. 8. 652;
Whitney v. Californig, 274 U, 8. 3537; Fiske v, Kansas, 274 U. 8.
380; Stromberg v. California, 283 U. 8. 359; Near v, Minnesota,
283 U, 8. 697; Grasjean v. Atmerican Press o, 297 U, 8. 233;
e Jonge v. Oregon, 209 U. 8, 353; Herndon v. Lowry, 301 U. 8.
249, Lavell v. Grifin, 303 U. & 444, 1t has mever been held
that either is & privilege or immunity peculiar to citizenship of the
United States, te whicl alone the privileges and immunities clause
refors, Slanghier-Howse Cases, 16 Wall, 36: Duncan v. Missouri,
152 U, 8. 877, 382, Twining v. New Jersey, 211 U, 8. 78, 97; Max-
well v. Rughee, 250 U. 8. 525, 538; Hamilton v, Regents, 203 U. 8.
245. 2R1, and neither can be brought within the protection of that
elanse without enlarging the category of privileges and immunities
of United States citizenship as it has hitherto been defined.
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As will presently appear, the right to maintain a suit in equity
to restrain state officers, aeting nnder a state law, from infringing
the rights of freedom of speech and of assembly guaranteed by the
due process clause, i3 given by Act of Congress to every person
within the jurisdiction of the United States whether a citizen or not,
and such a suit may be maintained in the distriet court without
sllegation or proof that the jurisdictional amount required by
§24(1) of the Judicial Code is involved. Henee there is no oeca-
sion, for juri.sdicti‘onal purposes or any other, to consider whether
freedom of speech and of assembly are immunities secured by the
priviieges and immunities clause of the Fourteentlt Ainendment to
citizens of the United States, or te revive the contention. rejocted
by this Court in the Slgughicr-Hovsr Cases, supra, that the privi-
leges and immunities of United States eitizenship, proteeted hy
that clanse, extend beyond those which arise or grow out of the rela-
tionship of United States eitizens to the national government.!

1 The privilege or immunity aseeried in the SBlaughter-House casca was the
freedom to pursue 2 common busineas or ealling, alleged to have been infringed
br a state monopoly atatute. It shonld not he forgotten that the Court, in
deeiding the came, did not dery the eontention of the dissenting justices that
the_:lssert('d freedom wam in fact infriuged by the atate lnw. Tt rested its
decision rather on the ground that the immnnity elaimed wna not one belonging
to persons by virtue of their citiwnshi{). 4Tt js quite elear’?, the Court de-
clared (p. 74}, ‘‘that there is a citizenship of the United States. and a eitizen-
ship of a State. which are distinet from eaeh other, and which depend on
different characteristics in the individunl.’’  And it held that the protection of
the privileges and immunitics clansc lid not extend to those “‘fumdamental ™’
righta attached to state eitizenship wlich are peculiarly the creation and con-
eccrn of elate governments and which Mr. Justiecc Washington, in Corfield +.
Coryelt, ¢ Wash, 1, C, 271, 6 Fed. Caa. No. 1210, mistakenly thought to be
gunranteed by Artleln IV, § 2 of the Constitution. The privileges and im-
munities of citizens of the Unitrd States, it was pointed out, ure confined to
that limited elass ©f intcrests growing out of the relationship betwceen the
eitizen and the notlonal government cteated by the Constitutinn and federal
laws. Slaughter-House Cages, 16 Wall, 36, 7%; sce Twining v. New Jorsey, 211
U. 5§, 78, 97, 08,

That limitation upon the operatinn of the privileges and immunities clanme
has not been relaxed hy any later decisions of tids Court. In re Kemmler, 136
U, S. 430, 448; McPherson r. Blaeker, 146 1. 8. 1, 38; Giozza v. Tiernan, 148
U. 8. 657, 661; Dunean v. Missouri, 152 U. 8. 377, 382, Upan that ground ap-
pealn to this Coutt to «Xtend the ctauae heyond the limitation have uniformly
been rejecied, and cveh those basie privileges and immunitics seeured againet
federn! infringement by the first eight amendments have uniformly been held
not to be pruteeted from state artion by the privileges and immynities elause.
Walker r, Sauvinet, 82 U, 8. 90; Hurtada v, California, 110 T 8. 516, Presser
v, Tllinois, 116 U. &, 25%; O'Neill . Vermont, 144 170 80283 Maxwell v, Dow,
176 U. K. 581; West ¢ Louirinnn, 194 U, 8. I58; Twiniog v. New Jeracy,
supra; Palko +. Connecticut, 302 U. K. 219,

The teason for thia narcow ronstruetion of fhe claeae and the eonsistently
exhibited reluetance of thia Court te rularge ite scope has heen well understood
gince the decision of the Slaughter-Houses Casca. If ita restraint upon state
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That such is the limited application of the privileges and immuni-
ties clanse seems now Lo be coneeded by my brethren. But it iz said
that the freedom of respondents with which the petitioners have in-
terfered is the *‘freedom to disseminate information concerning the
provisions of the National Tiabor Relations Act, to assemble peace-
ably for discussion of the Act, and of the opportunities and advan-
tages offered by it”, and that these are privileges and immunities of
citizens of the United States seenred against state sbridgment by the
privileges and immunities clause of the Fourteenth Amendment. It

has been said that the right of citizens to assemble for the purpose
in a pri »

of petitiening Congress for the redress of grieva ilege
of United States citizenship proteeted by the privileges and im-
munities elause. Uniled States v. Cruikshank, 92 U, 8. 542, 552-
553. We may assume for present purposes, althongh the step is a
long and by no means certain one, see Marwell v. ow, 176 U. s
581; Trwining v. New Jersey, supra, that the right to assemble to dis-
cuss the advantages of the National Labor Relations Act inlikewise
privilege secursd hy the privileges and immunities elause to citizens
of the Tnited States, but not to others, while freedom to as-
semble for the purpose of discussing a similar state statute would
not be within the privileges and immunities clanse. But the diffi-
eulty with this assnmption is, as the reeord and briefa show, that it
is an afterthought first emerging in this case after it was submitted
to us for decision, and like most afterthoughts in litigated matters

it is withaut adeqnate support in the reeord.

action were to be extended more than s nmeedful to protect relatiomships be-
tween the citizen and the national government, and if it were to be deem
to cxtend to those fundamental rights of person and property attached to
¢itizenship by the comumon law and enactments af the atates when the_Amend-
ment wau adopted, such as wera deseribed in Corfield v Coryell, supra. it would
Congressionai and judicial esntrol of state netign and multiply re-
strietions upon it whose nature, though difficult to aunticipate with precision,
would he of snfficient gravity to cause serious apprebensiun for the rightful
independence of local government. That waa the istue fought out in the
shanghder-Houer Casea, with the decision agninst cnlargement,

OF the fifty or more cases whick have been brought to this Court simee the
adoption of ‘the Fourleenth Amendment in which sinte statutes have been
assniled am violating the privileges and immunities elause, in only a single case
wie 1 atainte held 1o infringe & priviiege or hnmunity peeoliar to clh:fan;hlp
of the United States. In that one, Colgate v. larvey, 296 U. 8 404, it was
thought neressary to support the deciaion by pointing to the aperifle referencs
in the Slaughter-Tlonse Caxea, supra, 79, to the tight to poss freely fl:om atate
10 state, susinined 9% a right of matiomal citizenship in Crandall ©. Nevada, §
w- | b the wloption of the Amendment. . ..
The cases will be found collected in Foatnote 2 of the dissénting opinion
in Uolgate v, llarvey, 206 [ & 404, 445 To these should be added Holdﬂ: .
Iardy, 169 U. 8 366; Ferry v Spokane P. & 8. R. Co., 258 1]. &, a14; New
Yaork ox rel. Hryant v, Zimmerman, 278 U, 8, 63; Whitfield v, Chio, 207 T. 8,
431; Breedtove v Suttles, 302 U. 8. 277; Palko v Connectient, 302 U. 8. 319,

enlarge
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The respondents in their bill of complaint specifically named and
quoted Article IV, §2, now conceded to be inapplicable, and the
dne process and equal protection elauses of the Fonrteenth Amend-
ment as the provisions of the Constitutien whieh gecure to them the
righta of free speech and assembly. They omitted the privileges
and immunities clause of the Fourteenth Amendment from their
quetation. They made no speeific allezation that any of those whose
freedem had been interfered with by petitioners was a citizen of the
United States. The general allegation that the acts of petitioners
complained of violate tHe rights of “‘citizens of the United States,
including the individual plaintiffs here’’, and ofther allegations of
like tenor, were denied by petitioners’ answer. There is no finding
by either eourt below that any of respondents or any of those
whose freedom of speech and assembly has been infringed are
citizens of the United States, and we are referred to no part of
the evidence in which their eitizenship is mentioned or from which it
can be inferred.

Both courts below found, and the evidence supports the findings,
that the purpose of respondents, other than the Civil Liberties
Union, in holding mectings in Jersey City, was to organize labor
unions in various industries in order to secure to workers the bene-
fits of collective bargaining with respect to betterment of wages,
hours of work and other terms and conditions of employment,
Whether the proposed unions were to he organized in industries
which might be subject to the National Labor Relations Act or to
the jurisdiction of the National Labor Relations Board does not ap-
pear, Neither court below has made any finding that the mectings
were called te discuss, or that they ever did in fact discuss, the
National Labor Relations Act. The findings do not suppoert the
eonclusion that the proposed meetings involved any such relation-
ship between the national government and respondents or any of
them, assuming they are citizens of the United States, as to show
that the asserted right or privilege was that of a citizen of the
United States, and I cannot say that an adequate basis has heen
laid for supporting a theory—which respondents themsclves evi-
dently did not entertain—that any of their privileges as citizens
of the United States, guaranteed by the Founrteenth Amendment,
were abrideed. as distinpuished from the privileges gvaranteed to
all persens by the due process elanse.  True, the findings refer to
the suppression hy petitioners of rxhibits, one of which turns out to
be a handbiil advising workers they have {he legal rizht, under the
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Wagner Act, te choose their own labor union to represent them in
cotleetive barpaining. But the injunctiom, which the Court now
rightly sustains, is not restricted 1o the protection of the right, said
to pertain to United States citizenship, to disseminate information
ahout the Wagner Aet. On the contrary it extends and applies in
the broadest terms to interferences with respondents in holding
any lawful meeting and disseminating any lawful information by
circular, leaflet, handbill and placard. If, as my brethren think,
respondents,_ gre entitled to maintain in this suit only the rights
secured to them by the privileges and immunities clause of the
Fourteenth Amendment—hete the right to disseminate informa-
tion about the National Labor Relations Act—it is plain that the
decree is too broad. Instead of enjoining, as it does, interferences
with all meetings for all purposes and the lawful dissemination of
alt information, it should have confined its restraint to interferences
with the dissemination of information about the National Labor
Relations Act, through meetings or otherwise. The court below
rightly omitted any such limitation from the decree, evidently be-
canse, as it deelared, petitioners’ acts infringed the due process
clause, which guarantees to all persens freedom of speech and of
assembly for any lawful purpose.

No more grave and important issue can be brought to this Court
than that of freedom of speech and assembly, which the due process
elause guarantees to all persons regardless of their citizenship, but
which the privileges and immunities clause secures only to citizens,
and then only to the limited extent that tbeir relatibonship to the
national government i8 affected. I am unable to rest decision
here on the assertion, which 1 think the record fails to support,
that respondents must depend upon their limited privileges as
citizens of the United States in order to sustain their cause, or upen
so palpable an aveidsnce of the real issue in the case, which re-
spondents have raised by their pleadings and sustained by their
prosf. That issue is whether the present proceeding can be main-
tained under § 24(14) of the Judicial Code as a suit for the pro-
tection of rights and privileges guaranteed by the due process
clause. I think respondents’ right to maintain it does not depend
an their pitizenship and cannot rightly be made to turn on the
existenee or non-existence of a purpose to disseminate information
ahout the National Labor Relations Act, It is enough that peti-
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tioners have prevented respondents from halding meetings and (dis-
seminating information whether for the organization of labor nninns
or for any other lawiul purpose.

If it be the part of wisdom to avoid unuereessary decision of con-
stitutional questions, it would seem to be equally so to avoid the
unnecessary creation of novel constitutional doetrine, inadeqnately
supported by the record, in order to attain an end ecasily and cer-
tainly reached by following the beaten paths of constitntional e
cision. '

The right to maintain the present suit is conferred npon the in-
dividual respondents by the dne proeess clause and Acts wl
Congress, regardless of their citizenship and of the amonnt in
controversy. Section 1 of the Civil Rights Aet of April 20,
1871, 17 Stat. 13, provided that ‘‘any person who, under eslor
of any law, statute, ordirance of any State, shall sub-
jeet, or cause to be anbjected, any perzon within the jurisdie-
tion of the United States to the deprivation of any rights, privi-
leges, or immunities secured by the {“onstitntion of the United
States,shall . . . beliable to the party injured in any actinn
at law, snit in equity, or other proper proceeding for redress’”. And
it directed that such proceedings should be prosecuted in the
ceveral district or cirenit courts of the T'nited States. The right of
action given by this section was later gpecifically limited to ‘““‘any
citizen of the United States or other person within the jurisdiction
thereof ™, and was extended to include rights, privileges and im-
munities secured by the iaws of the United States s well as by the
Constitution.  As thus modified the provision was eontinued as
§ 1979 of the Revised Statutes and now constitntes § 43 of Title 8
of the United States Cade. It will ba observed that the cause of
action, given by the section in its original as well as its final form,
extends hroadly to deprivation hy state action of the rights, privi-
leges and immunities secured to persons by the Constitution, It
thus includes the Fourtrentk Amendment and such privileges and
immunities as are secured by the due process and cqual protection
clauses, as well as by the privilepes and immnnities elause of that
Amendment. Tt will also be observed that they are these rights
secured to persans, whether citizens of the Vnited 8tates or not, to
whom the Amendment in terms extends the benefit of the due pro-
eess and equal proteetion elanses.
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Fuollowing the decision of the Sleughtrr-House Cases and before
the later expansion by judicial deeision of the content of the due
process and equal protection clauses, there was little seope for the
operation of this statnte under the Fonrteenth Amendment.  The
ohservation of the Court in nited Kiafes v. Crutkshank, 92 U. S.
542, 531, that the right of assembiy was not seenred against state
action by the Constitntion, must L+ attributed to the decisinn in the
STouahter-Howse € axes (hat anly privileges and immunities peeuliar
to United Niates citizenship wore secured by the privileges and im-
munitics clause, and to the further fact that at that tine it had
not heen docided that the right was one protected by the due proeess
elanse. The arzwment fhat the phrase in the statute “‘secured by
the Constitution'' refors to rights “‘ereated’’, rather thanm ‘'pro-
tected” by it, is not persuasive. The preamble of the Constitution,
proclaiming the establishment of the (onstitution in order to **se-
cure the Blessings of Liberty ', uses the word **seenre’’ in the sense
of *‘protect’”’ or ‘‘make certain’’. That the phrase was used in this
sense in the statmte now under consideration was recognized in
Carter v. Greenhow, 114 U, 8. 317, 322, where it was held as a mat-
ter of pleading that the particnlar canse of action set up in the
plaintiff s pleading was in contract and was not to redress depri-
vation of the “right secured to him by that elause of the Consti-
tution’ [the contract clause], to which he had ‘‘chesen not to
resort'’. See. as to other rights proteeted by the €onstitution and
hence seeured by it, hrought within the provisions of E. 8. § 5508,
Logan v. I'nited States, 141 UL 8. 263 fa re Guarles and Builer,
158 U. S 532 Unifed States v. Mosley, 238 U, 8. 383,

Since freedom of speech and freedom of assembly are rights se-
cured to persons by the due process clause, all of the individual
respondents are plainfy anfhorized by §1 of the Crvil Rights Act
of 1871 1o taintain the present suit in equity to restrain infringe-
ment of their rights.  As to the American Civil Liberties Union,
which is a corporation, it cannot be said to be deprived of the civil
richts of freedom of speech and of assembly, for the liberty guar-
anteed by the due process ciause ia the Tiberty of natural, oot arti
ficial, persons.  Northucstern Life Insurance Ca. v. Riggs, 203 U. 8,
943, 255; Western Turf Ass'n v. Greenberg, 204 U 5. 359, 363.

The question remains whether there was jurisdiction in the dis-
triet conrt to entertain the suit althongh the matter in controversy
eannot he shown to execed $3.000 in value because the asserted
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rights, freedom of speech and freedom of assembly, are of such a
nature as not to be susceptible of vaination in money. The ques-
tion is the same whether the rvight or privilege asserted is secured
by the privileges and immunities clause or any other. When the
Civil Rights Act of 1871 directed that suits for vielation of §1 of
that Act should be prosecuted in the district and cirenit conrts, the
only requirement of a jurisdictional amount in suits bronght in the
federal courts was that imposed by § 11 of the Judiciary Aet of
1789, which conferred jurisdiction on the ciremit courts of suits
where '‘the matter in dispute” exceeded $500 and the United
States was a plaintiff, or an alien was a party, or the anit was
between citizens of different atates; and it was then plain that the
requirement of & jurisdictional amount did not extend to the causen
of action authorized by the Civil Rights Act of 1871. By the Act
of March 3, 1875, ¢. 137, 18 Stat. 470, the jurizdiction of the cireuit
courts was extended to suits at common law or in equity *‘arising
under the Constitution or laws of the United States’’ in which the
matter in dispute exceeded $500. By the Act of March 3, 1911,
c. 231, 36 Stat. 1087, the circuit courts were abolished and their
jurisdiction was transferred to the distriet courts, and by suceessive
enactments the jurisdictional amount applicabie to certain classes
of snits was raised to $3,000. The provisions applicable to such
guits, thus modified, appear as § 24(1) of the Judicial Code, 28
U. 8 C §41(1)

Meanwhiles, the provisions conferring jurisdiction on distriet and
cirpuit courts over suits brought under § 1 of the Civil Rights Aet
of 1871 were continued as R. 8. §§ 563 and 629, and now appear as
§24(14) of the Judicia! Code, 28 U. 8. C. §41(14). The Act of
Mareh 3, 1911, 36 Stat. 1087, 1091, amended § 24(1) of the Judicial
Code s0 as to direct that ‘‘The forepoing provision as to the suym or
value of the matter in controversy shall not be eonstrued to apply
{0 any of the cases mentioned in the succeeding paragraphs of this
section’’? Thus, sinee 1875, the jurisdictional acts have contained
two parallel provisions, one conferring jurisdiction on the federal
courts, district or eirenit, to entertain suits ‘‘ariging under the Con-
stitution or laws of the United States’’ in which the amount in

2 This provision made po change in existing law but was inserted for the
of removing all doubt npon the pnint. See H. R. Rep. No. 783, Pard

parpoee
1, 61st Cong., 2d Sesa., p. 15; Ben. Rep. No. 388, Part I, 61st Cong., 24 Bess,,

p 15 O MillerMages Co 4, Carpanter, 34 Ped 433; Ames o, Hager, 28
Fod, 120,
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controversy exceeds a specified value; the other, nmow §24{14) of
the Judicial (‘ode, eonferring jurisdietion on those courts of suits
authorized by the Civil Rights Act of 1871, regardless of the amount
in controversy.

Since all of the suits thus authorized are sumits arising under a
statute of the United States to redress deprivation of rights, privi-
leges and immunities seeured by the Counstitution, all are literally
suits “‘arising under the Constitution or laws of the United
States''. But it does not follow that in every such suit the plain-
tiff is required by § 24(1) of the Judicial Code to allege and prove
that fhe eonstitutional immunity which he seeks to vindicate hag a
value in excess of $3.000. There are many rights and immunities
seeured by the Censtitution, of which frecdom of speecn and as-
sembly are censpienous examples, which are not capable of money
valuation, and in many instances, like the present, no suit in equity
could be maintained for their protection if proof of the jurisdie-
tional amount were prerequisite. We can hardly suppose that Con-
gress, having in the broad terms of the Civil Rights Act of 1871
vested in all persons within the jurisdiction of the United States a
right of action in equity for the deprivation of constitutional im-
munities, cognizable only in the federal courts, intended by_ the
Act of 1875 to destroy those rights of action by withholding from
the courts of the U'nited States jurisdietion to entertain them.

That such was not the purpose of the Act of 1875 in extending
the jurisdiction of federal courts te causes al;' action arising nnder
the Constitution or laws of the United States involving a specified
jurisdictional amouut, is evident from the continuance upon the
statute books of §24(14) side by side with § 24(1) of the Judicial
Code, as amended by the Act of 1875. Since the two provisions
stand and must be read together, it is obvious that neither is to be
interpreted as sbolishing the other, especially when it is remem-
bered that the 1911 amendment of § 24(1) provided that the re-
quirement of a jurisdictional amount should not be construed to
apply to cases mentioned in §24(14).  This must be taken as
legislative recognition that there are suits authorized by §1 of
the Act of 1871 which could be brought under § 24(14) after, as
well as before, the amendment of 1875 withont complianee with
any requirement of jurisdictional amount, and that these at_ lenst
must be deemed to include suits in which the subject matter is one
incapable of valuation. Otherwise we should be foreed to reach
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the absurd conclusion that § 24(14) is meaningless and that a large
proportion of the guits suthorized by the Civil Rights Act cannot
be maintained in any court, although jurisdiction of them, with
no requirement of jurisdietional amount, was carefully preserved
by § 24(14) of the Judicial Code and by the 1911 amendment of
§21{1). By treating § 24(14) as conferring federal jurisdiction of
suits brought under the Act of 1871 in which the right asserted is
inherently ineapable of pecuniary valuation, we harmonize the two
parallel provisions.of the Judicial Code, conatrue neither as super-
flnous, and give to each a scope in conformity with its histery and
maniferr purpose.

The practical eonstruction which has been given by this Court
to the two jurisdietional provisions establishes that the jmrisdic-
tion conferred by §24(14) has been preserved to the extent in-
dirated. In Holt v. Indiana Mfg. Co., 176 1. 8. 68, suit was brought
to resirain sileged unconsiitutional iaxaiion of paient rights. The
Court held that the suit was one arising under the Constitutien or
laws of the United States within the meaning of §24(1l) of the
Judicial Code and that the United States Circuit Court in whick
the suit had been begun was without jurisdiction because the chal-
lenged tax was less than the jurisdictional amount. The Court
remarked that the present § 24(14) applied only to suits allering de-
privation of ‘‘civil rights’’. On the other hand, in Truex v, Raich,

© 239 1. 8. 33, aff’'g 219 Fed, 273, this Court sustpined the juris-

dietion of 8 district court to entertain the suit of an alien to restrain
enforcement of a state statute alleged to be an infringement of the
equal protection clause of the Fourteenth Amendment becanse it dis-
criminated against aliens in their right to seek and retain employ-
ment. The jurisdiction of a distriet court was similarly sustained
m Crane v. Johnson, 242 U, 8, 239, on the anthority of Truar v
Rawh, supra. The snit was brought in a distriet court to restrain
enforcement of & state statute alleged to deny equal protection in
auppressing the freedom to porase a particular trade or calling.
For the purposes of the present case it is important to note that
the constitutional right or immunity alleged in these two cases
was one of personal freedom, invoked in the Raich case by one not
a eitizen of the United States. In both ecases the right asserted
arose under the equal protection, not the privileges and immunities
elanse; in both the pist of the canse of Action wast not damage ot
injury to property, but uneonstitutional infringement of a right
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of personal liberty mot susceptible of valuation in money. The
jurisdietion was sustained despite the omissinn of any allegation or
proof of jurisdictional amount, pointedly brought to the attention
of this Court.

The conclusion seems ineseapable that the right conferred by the
Act of 1871 to maintain a suit in equity in the federal eourts to pro-
tect the suitor aiinst & deprivation of rights or immunitics securcd
by the Constitution. has been preserved. apd that whenever the
right- ot immunity is one of personal liberty, not dependent for its
existenee upon the miringement of property rights, theee is juris-
dietion in the district court under § 24(14) of the Judicial Code to
entertain it without proof that the ameunt in controversy excecds
£3.000 As the right is seenved to “any person’’ by the due process
elanse, and as the statute permits the sait to be bronght by ‘‘any
person'’ as well as &y a citizen, it is certain that resort to the privi-
lezes and immunities elause would not support the decree which we
now sustain and would invelve constitutional experirmentation as
gratuitous as it is unwarranted. We cannot be sure that its conse-
guences wonld not be nnfortunate.

Mr. Chief Justice HucHES, conenrring:

tice Romkrrs and in the affirmance of the jndgment as modified.
With respect to the point ax to jnrisdictioh I agree with what is
gaid jn the opinien of Mr, Justice RonFRTs as to the right to dis-
cuss the Nationad Labor Relations Aet being a privilege of a eiti-
zen of ihe United States, but T am not satisfied that the record
gdequately supporfs the resting of jurisdiction upon that ground.
As to that matter, § eonenr in the opinion of Mr. Justice Stone,

Mr. Jnstice McREYNOLDS.

I am of opinion that the deeree of the Cirenit Court of Appesls
shonld he reversed and the eanse remanded to the Distriet Court
with instructions to «dismiss the bill. In the virenmstances disclosed,
T erpeltde that the Thistrict Court should have refused to interfere
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Manxjaciurers. e queilion af the lan 3 FonrL oealuy BeY brought

m Rre arpatdle Casen.

IText of majordy decision on Wogner labor ac: 1 on page 43
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Legislation Valid in A. P. Case.
Bus Firm Ruling Only
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Text of majority decirion on Wagner labor ac! fa on page A.1

BY JOHN H. CLINE.

Adopting a liberal interpretation of the mean.
Ing of interstate commerce, the Supreme Court today
upheld the validity of the Wagner labor relations act
1n its entirety.

This unexpected finding of the court was an.
notnced in five cases, one being decided unanimously
and the court dividing 5 to 4 in each of the others.

This aftion, Todging in the Federal Government
broad power to regulate employe-employer relation-
ships irrespective of the fact that particular employes
might not be engaged directly in interstate com-
merce, was expected to have a decisive effect on the
present sttempt by President Roosevelt to add six
Supreme Court justices unless those aver 70 retire.

Opponents of the President's court plan hailed the
decision as eliminating every argument advanced by
Mr. Roosevelt in support of his undertaking.

I Beisior Wagner t0 Discuss Declaiwn Temighi.

Banator Wagner, Democrat. of New York, author of the met,
will discuss today’s SBupreme Court declslons over the blue DBeisosk
| of the National Broadeastng Co. at 8 o'clock tonigh: The addrem
will be Brosdcast from Blation WMAL.

The epochal ruling on the Wagner law extends the power of
Congress 1o regulaie activities which heretofors had been re-
, Earded wy ptrictly intrastate in character

In the four mator cases, Chiel Justice Hugher jolned with
s Amociate Justices Roberts Brandeis Slone 1nd Cardoze o up-
Fholding the legislation. Justices Butler Mulheriand, McReynoids
and Van Devanter registered emphatic dissents
l The coyrt Was unanumoua only Ln the cas Wrough: by the Weahinginr,
|Vll'|1n.l- & Marrland Oomch Co. No question pf LoteTilhle commefte naa
mvolved in Lhis case
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Clothing Co. of Rithinood, Ve. and th Amoctated Press
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UN-AMERICAN PROPAGANDA ACTIVITIES 7561
deal of material, and that Jetter takes one little specific instance, and
1t is & criticism in the same form that a book review is a literary
criticism, and it is not an instruction by any means.

Mr. Marrnews. When you bring out your next piece of literature,
or when you make &peec

s, you will muke a point to follow the
criticism contained in this letter, will you not ?

Mr. O'Dea. I do not know; I cannot answer that right now.,

Mr. Matriews. Until you get some further indication of the wishes
of the national headquarters, you will carry out those instructions,
will vou not? ‘

Mr. O'Dea, T do not know. T cannot say what I will say when T
go out; I do think that the criticism is a currect one. 1
sonal opinion is that I think it is a correet one, if that is the question,

Mr. Marriews. 8o therefore gince yvou look upon it as correct, you
do adopt it as your present viewpoint?

Mr. O'Dea. It was my viewpoint before,

Mr. Conx. Will you offer the original leaflet in evidence?
Mr., Matrews, T have.

T will offer the letter of Mareh 5 in evidence as exhibit No. 2,

(The document above referred to was marked “Exhibit No. 2.”)
M. Marrnews. Who is the secretary of the Havvard Young Com-
munist Leagye? '
Mr, O'Des. 1 vefuse to answer that question because I believe that
I answering that question T will expose this pers
sention, He will e unable to

My own per-

o1 to economic per-
get a job, and getting a job is the only
way he will be able to live, and T think under the fourteenth amend-
ment, thitt Is due process, his oniy property will be his scholarship
and his job, and he will lose that.

The Cramatax, Then vou decline to answer?

Mr. Ly~xen. T think that that should be stricken from the record,
dlof the witness's statenent except the statemient that he refuses to
siwver, on the gromud that it is entively inmnuterial.  The only right
it Die has to refuse to answer is one, that his answer might tend to
terintdnate him: and if he objects on that ground why, of course,
hat 15 all right, but otherwise he las absolutely no right to refuse.

My, Conx. T think that is an incorrect statement of the law handed
lown by the United States Wt i the case of Sinclair
wamst the United States and other cases. I think that the objection
fthe witness is well taken,

Mr. Casev. What is the Sinclair caxe?

Mr, Conx. In that Ccase the_Syur 4 satd that the witness
n]cl other rights to object in addition to t 1€ one,
1

the privilege against

: t that, for example, the committes hind no
tht to delve into matters th

e _ 1t were personal or private matters
fecting the witness, and other cases held that the committee may
iy ask questions, and the witness has the right to refuse to answer
destions which are not material to the investigation_ questions that
estigation. questions that are not withiy the

he committee is limited by those decisions of the United Stafes

in addition to the constitutional provision against
Tmerimination,

-\lt“"f. I fm]‘f}_ler‘siay that rit is my belief that the witness has a full
it to explam his p to as

i3S PETUSAL (O alsWwer,

L
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Mr. Lynce. 1 submit that none of the reasons advanced by Mr. al
Cohn are applicable to this witness. In other words, this witness to
does not say that they are not material, this witness does not say that pr
they are personal to iim, but he says that they are personal to some- wi
one else, and, of course, he has no right to attempt to protect some- dey
body else. tha

Mr. Comn. We are going to bring to the United States Supreme b
Couit the question ofgw}n"egther i vfigtness has a right o decline to ot

mq11estions, in view of what the chairman has already stated M
in the record, that he proposes to use any names of Communist mem. are -
bers for a blacklist to see to it that those—— SOt

The Cuarman (interposing). That is stricken from the record; i th
that is incorrect and will be stricken. M,

Mr. Couw. That was the testimony when Mr. Cooes was exam- b Th
ined. TIf my recollection is correct, the chairman then said that that ,E”" \
was his purpose, and I said under those circumstances that the wit- (P{ &
ness has a right to decline to answer. h Ir.

The CHairMaN. That is stricken from the record; you are incor- relr
rect. I

Mr. Conx. T respectfully object. "h,]\P Iis

The Cnamrman, The Chair will take under advisement the ques- :I‘h“‘
tion of whether a witness can state the reasons for his declining to | he
answer. The Chair is not familiar with the decisions with re-pect “({"e"
1o that, but for the time being we will take that under advisement. ﬁlr‘f_’" (
The Chair now directs you to answer the question that was asked you. “,iff eh
Do Jou deeline to do sof b€ €

Mr. O’DEea. I do, for the reasons stated. ,j'f““ w.

The Cuamrman. You have already said that. You decline to f§ ! Vou
answer the question? ot know

Mr. O'DEea. I do. for the reasons stated. oy

Mr. Casey. First, let us lay a little groundwork, Do you know {I}w Cr
who the secretary of the Young Communist League at Harvard ist :”r, 01
Mr. O'Dga. Yes. = - g, OB
Mr: Casey. And the next question, I believe, which you refused to Lot un

answer is: Who is he? ?}‘Ij’ Ol
Mr. O’DEa. I refuse, for the stated reasons. \ . (}‘-'
The Cmamrmax. All right. ;‘11"- 91)
Mr. Marraews. Mr. (PDea, is the secretary of the Young Com- ih'. b{-""

munist League at Harvard secretly a member of the Young Comnu- § 3 A D

nist Leaguel? b Har
My ODea. T do not know., . .””_'PUDI
Mr. Marruews. Has his name ever appeared on any publications. § yy, i}‘”'f

leaflets, or in any other public manner as secretary of the Young 5 ATT

Communist League at Harvard? _Conf‘lllb(
Mr. O'DEa. No, as far as I know; unless there is one there that I &y O’fl“)”_i-

have not seen. M N .

.My, MarymiEws. Are the 50 to 60 members of the Young Commu- ... - ATTH

nist League at Harvard secretly members of your organization? oy .B‘“'f‘
Mr. O'Deas. I do not know, Mo M Ea.
M. Mattiews. If vou do not know that they are secret members . ATT,

what is the purpese of shickling or concealing their identity st the mm“'n?leﬂll

present time? -O'I;St L
Mr. (¥Dea. Becanse. as T explained before, that—in the first place i), CﬂmEA'

let e say just in passing that T am not intimately connected %t mu;

' L.'Enernjh. t
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anions, spy-and stoolpigeon systems,

UN-AMERICAN PROPAGANDA ACTIVITIES

« 2 UOollcctive bargaining, with right to organige and sirike.—~Abolish company

Impose penalties on employers guilty of

discharging workers for political and union activities,

{Amend National Labor

Relations Act to compel employers to recognize iabor upions.)

3. Bocial inaurance.—For the unemploged, the mged, the disabled, and the
eick, based on the workers' unemployment, old-age and social-insurance bill,
with compensation to all unemployed, and pensions for those 60 years or over,
equal to former earnings but not less than $15 per week; maternity and health
Insurance for alli expectant mothers and all injured workers or victims of
occupational diseases. Extend the drive for the workers' bill while support-
ing amepdments to Social SBecurity Act to cover all workers now excluded,
repeal present taX on wages, and to put the entire cost on the Government and
employers,

4. Qivil libertics—Repeal all Federal legislation Infringing upon political
rights apd freedom of assemblage, guatuntee freedom of press and radio,
Outlaw the Black Legion, Ku Klux XKian, vigilante gangs, and other terrorist
orguitizations. Release all political prisoners. Repeal all sedition, criminal
syndicaliet, and teachers' oath legisiation, Put teeth into the Federal anti-
Injunction law to prevent judges, sheriffs, aud employers from breaking
strikes and curbing labor organization. Abolish poll taxes and all other anti-
democratic interference with the right to vote. Full political rights for women.

5. &upreme Court.—-Reaffirm the constitutional power of Congress to pass all
labor and social legislation without interference from the Supreme Court,
Amend the Constitution to deny the Supreme Court power to nullify social
and labor legislation.

8. Negro people—Equa)l rights to jobs, the full right to organize, vote, serve
on juries, hold public office. Abolish segregation and discrimination, Establish
beavy penalties agninst floggers, kidnappers, with the death penalty for lynch-
ers. FEnforce the thirteenth, fourteenth, and ffteenth amendments to the Con-
" stitution.  {Buppurt the Waguner-Costigas antilyinching bili, with appropriate
amendments.)

7. Unemploymoent relicf—Provide moneys to the States and municipalities
to maintaly adequate relief standards. Expand the W. P. A. Increase the
W. P. A. wnges by 20 percent; establish a $40 monthly minimum. Grant the
right of collective bargaining and trade-union rates to W. P. A. workers. Place
representatives of the uneroployed on all W, P, A, policy boards.

8 Farm morigeges~—End@ farm evictions and foreclosures. Establishk a long:
term morttorium on al needy farmers’ debts. Rellef for needy and drought-
gtricken farmers. Refinance farm loans at nominal jnterest with a fund of
$3,000.000,000, raised by taxes ou high incomes, Inheritances, and corporate
wealth.

9. Cost of production.—Guaranteed to the farmer, which would give bim
i All Government bLoards to be under the deme
(Bupport amended Thowmas

a higlier standard of living
cratic control of farwers, lahor and consumers.
Massingale bill,)

10. Tenant farmers and sharecroppers—To be provided with land by the
Government, and loug-term loans for seed, farm implements, feed, ete. Make
every tenant & landowner with right to home, chattels, and guaranteed stand
ard of lving.

11, Boil conservation~—Amend the Soil Conservation Act; prevent crop re
duction; pult program under the supervision of farmers’ organizations,

12. Tazation—Sharply graduated taxes on incomes over 35.000 a rvear. Iv

crease the tax on cerporate profits and surpluses. Tax all tax-exempt secutities
and large gifts aud inheritances. Repeal gll consumers’ snjes taxes.
13. Working conditions.—Abolish sweatshops. curb the speed-up ang child
labor, furnish adequute protection for woinen, erect proper sufeguards agains
induetrial accidents and diseases, (Support appropriste amendments to the
Walsh-Healy law and the Coonery and O'Mahoney bills.)

14. Public works progrem—Appropriate $6.000,000,000 for a Federal publie
works program to provide jobs for the unemployed, to clear the slums, furnist
housing at lew rentuls, build echools, hospitals, provide health and recreationl
facilities, rural electrification, etc.

of small depositors. Lower rates on loans to small business men, Democtati®
banking control through representiatives of labor, consumers, farmers, &
small business men.

|
|
[

15. Bgnka~—Nationalize the entire banking system. Guarantee the uﬂnﬂl

ST - v
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259 .. UN-AMERICAN PROPAGANDA ACTIVITIES

ned, however, that the individual was not the one that they were

unting for, .
(The statement referred to is as follows:)

COMMUNIST
Nrw Yorxk, April 23, 1987.

The politieal buro of the contral committee of the Communist Party of the
Uuited States called a special meeting in Clevelapd for Saturday, April 17,
Due to the delay in the arrival of some of the leaders invited, the meeting
did not convene until ® a. m., Sunday, April 18. It wag held in the Jewish
Labor Center, Fifty-fifih and Scoville Streets, Cleveland.' Among those present
were Jack Stachel, F_Brown (real name Alpl), Clarence Hathaway, Ellzabeth
Lawson, and Harry Raymond (of fhe Daily Werker staff), from New York;
WiMam Welnstone, dlstrict secretary for Michigan; John Williamson, distriet
organizer for Obio; Ned Sparks, district organiger for Pittsburgh; John Steuben
(real name, ng,tm_m.lﬂk). gection organtZer for Youngstown; Jyne Croll, from
the women's department of the national office in New York; Morris Childs,
district organizer for Illinois; T._Amfer and Charles_Krambein, district or-
ganizer and district secretary, respectively, for New York; and Jack Johnstone
and Rober Minor, members of the central executive committee of” the Com-
munist Party. “There were several othersg present, who were not identified.

Elizabeth Lawson (whose real name is Elga Block) was formerly a student
of the Universlty of Minnesota and-recently was editor of the S8outhern Worker,
using the pen name of “Jim Mallory"”; June Croll, of the women's departmnent
(whose real! name is Sonia Croll), was formerly the wife of Carl Reeve, son of
“Mother” Ella Reeve Bloor, but i now the wife of Langston Hughes, radical
Negro poet of Boston. Quite a number of others were invited but could not
be present because of the pressure of work in their respective communitjes.

In opening the session Stachel stated that the purpose of the meeting was to
endeavor.to clarify & number of problems, among them:

(1) The political sltuation In the light of thew eision on
the Wazrner Act; (2) the prospect for further wo v the Communist Purty
in the C: i the AL F. of L.; and (3) the party position today on the
Negro questinn. Desplte the poor attendance, because of the short notice, it was
decided to discoss these matters and then direct the political buro to prepare a
letter to district and ecction committees on the results of the discussion. The
first reports on the political situation were made by Stachel and Brown,

Stachol atated that while the Supreme Court, by a five to four vote, upheld the
Wagner Labor Relation Act, it 1s not possible to rely npon the whims of one
judge, and therefore the campaign to support President Roosevelt's proposale to
enlarge the Supreme Court must go on. It is necessary even to go further and
demand legisiation curbing the power of the Court, even If enlarged, by remov-
ing from it the power to review soclal legislation when passed by o two-thirds
vote of both Houses of Congress. He further said that it is necessary to cover
certaln phases of the second point under discussion (work In the C. I. O. and
A. ¥ of L.) in connection with the Court's decislon. It is necessary to recogniz
that reactionaries in Congress will begin i-barrage against the labor movement
by tryhmg to.interpret certain sections of the Wagner Act as legalizing com
pulsory arbitration. outlawing etrikes, and raflroading to prison without trial
those who refuse to abide by unsatisfactory decisions. Under the present prac
tice*anyone violatiug provislons of the decisions of the Federal courts can be
brought in for conrempt and denied & jury trinl. There i not much danger
of this happening at present, he suid, but there are forces trying to amend the
act right now so that it will be a mnre effective weapon against labor.

The Communist Party job is to try to introduce amendments in Congress ihat
wihil strengtben the prolebor sectlons, nnd some of the leading comrades have
recently had conferences with Senntor Lundeen, of Minnesots, on the possibillly
of such amendments. While Senator Lupdees<eme—in the lower House b
introduced the Unemployment and Seeiny Security Act that was written by the

political burc of the Communist Purty aud presented to him through
unemployment eancils. It may be possible to get such amendments introd
br some such roundabout method at this time. Congressman Maury Maverid
s ulso amenable io influence by groups close to the Communist Party, and ¥
can be used to ald in putting over the program in the House of Representativ

Instead of discussing vach report separately, it waz at this polnt decided
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later sald he could not use $3,000 of {t for ball withont the consent of the ‘ A
perty. tha
He was Jater deported. th
Under separste cover, I am mailing you a complimentary cops of a booklet €
written by an officer of this department. T
Yours truly, hawv
Capt. H. M. Nitks, M
Acting Chief of Police, Mar
That is just one instance. That is an instance of a party member| M
carrying money around loosely, in large amounts. in M
Then I have here another letter from the chief of police of Wil-{
mington, Del,, in which he states: that
Replying to your communication relative to Communist leader being ar-| Y
rested in this city, with bonus marchers to Washington, D. C., in 1032, M
1 have to advise that Benjamin Gold who gave his address as 315 Becond
Avenue, New York City, N. Y., was arrested in this city December 2, 1932, M

charged with assaunit aud battery op a police officer. He was fined $30 and] M
costs and sentenced to serve 40 days. This case was appealed to the W& M
who uphetd the decision of the lower court. January 19, 1934, the above M
%ceﬂ was imposed. Released February 22, 1934,
When arrested this man had in his possession 50 $10 travelers checks, made M.
payable to Car! Winter. ) M
Very truly yours, : Cor
GrorcE BLACK, M
Superiniendent of Public Safety. Loul
. . oS . I
We have information on a great number of instances like that. T g?
I want to submit still another financial report. Here is a report M
of the Internatione] Labor Defense for another year, showing that wf
this particular year their total income was $80,127.63. We Lave}, -
many similar reports, but T did not go to the expense of photostat-y y¢
ing then, because it wonld have amounted to considerable. ancd
he CHAIRMAN. You did take into consideration, in computing thel yp
$10,000,000, all these reports from these organizations themselvesj '

¥
b
{
|
#
;

1

as to expenditures? ’:I
Mr. 1x. We took the reports of the organizations that wel 3y
could %et reports on, and we took the average and rnu]ti{)lied it byb.y,
1 expendi s

M

half of that average, in order to allow for a very sma
ture by some organizations.

In other words, I could very well build up & figure higher the
that, T think, and prove it, but we wanted to be conservative t
this statement.

We know that they take in a lot of money at their meetings. Fo
instance, at the meeting in Madison Square Garden: last year, andy
the one at the Hippodrome last yesr—they had two meetings
we know what their advertised prices for these meetings were,
they charge for all these meetings that they hold. They claim
Jater that they took in $26,000 at one meeting and $21,000 at anotherg
That is just for two meetings. ;

We have arrived at the $10,000,000 expenditure in a great mang
ways. There is no set way of proving the exact amount.

The Crarman. In reference to your statement that G0 famil
rule world communism, what is that based ont

Mr. SteeLe. I have shown you by their own documents, the Pa
Manual, that the high authority in this country is the central
mitiee of the Communist Party.

Mr. Hearey, Compoesed of 60 members?
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The CaamMAN. Is not that a fact?

Mr. CrAamravx. That is correct.

The official publication of the League is Fight, the magazine

Fight. It is edited by Joseph Bash. T have given you a copy hen
of an earlier edition, 1936. I have the later ones, but you will be

interested in this particular one, )
Mioht I refer back to the March issue of 1937 and give you thy

Lig ity = ikl

one article? I do not know how authentic the article is, but it
published in their own publication and is headed “Revising th
Bill of Rights.” That is the title of the article in the official pub
lication of the League Against War and Fascism. I have given yu
this much of a quotation from it:

This investigation may assume historical importance because it i3 serving t
awaken the interest of the American people in a phase of the Constitutio
that the rely touches upon, those ten amendments guarantes
ing io ANl Citizms certain civil rigbts. Tt i telling to millions what onk
thousands knew, that behind the denial and abrogation of civil rights is the
mailed fist of corporate might. It is also serving as a tribute to the growhyg
atrength and solidarity of American labor, for it shows that labor has bee
able to make important gains despite the army of labor sples and strike
hroskars mustorad hy indnstry,

Dicamcie IMREICISG oy 229

The investigation was born in the Cosmos Club in Washington one Februsn
evening in 1936. * * *. ‘
y The Cuareman. I did not quite catch the continuity of that. Wit
was that that was formed at the Cosmos Clubf

Mr. Crariaux. This refers to a Senate committee, I belie
known as the La Follette committee, investigating civil rights.

The investigation was born in the Cosmos Club in Washington one Febiruary
evening in 1936 Present at the meeting were some 15 people, including Job
L. Lewis, Gapdoer Jacksan, of the American Civil Libertles Union: Dorathy
Detzer, of the Women’s International League for Peace and Freedom; Senatot
Hobert La Follette, now chairmap of the Subcommittee on Education au
Labor conducting the inquiry: and other liberals and socially minded people

Rome of those present were conceérned with the plight of the sharecropp

in the South. They had watched the growing reign of terror instituted iy

planters in an effort to maintain & dying plantation system and they av
their efforts at organizing sharecroppers into the Southern Tenant Farmen’

Unien thwarted by systematic terrorism.
I only review that to show you the type of claim made on ther

part. hm/
. The Caaremax. Who published thatt _

Mr. Crariavx. That was published in Fight, their official publis-
tion.

The Cramman. The official publication of
and Democracy t

Mr. CranLavx. That is right, issue of March 1937,

Are there any questions you wish to ask on the:league before |

pass it} ‘
P Mr. Mason. Before we pass that, may I say that 1 gave the nam
of Marshall, Robert Marshall, as one of the members of the local

league. I have a quotation from Robert Marghall which is:
p of ofl L

e Leazu
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Personally I am in favor of public owners
in this country.
That statement was made in connection with the meeting on the

Mexican labor question.

- —
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Mr. Starxes. Mr. Chaillaux, do you have any informati
how the American League for Peaf:e and Demgcr.wy is ﬁL0£nc1;Eﬁ;
maintained? I mean, from what source does it obtain its money?

Mr. CranLavx. Before you came in, Congressman Starnes I told
of havmg attended their national convention in Cleveland in 1936
They took up a collection the first evening and took i $t,900. Everé
one of their branches raised funds through every type, of devious
means imaginable. They would take up a collection at every possible
chance, at every meeting. Th,?' passed up no oppertunity to raise
funds 1n every possible way. They are now raising funds to aid the
I_og"ahsé: cause mnSpmn.L

Mr. StarNes. Do we have any information which would lead you
t[?ngﬂ;é%ai::; they are being financed from sources outside of the

Mr. CarLraux. Noj; there is no evidence to substantiate that.

The Crairman. T mioht 1 3
a el ARSI SLN. & 2ia - Eu +e L . ne
ghl say m f,h"'t connection that we hu"Vc“ ACCESS

tothe Secretary of State’s reports. These organizations are now com-
lled to file a report of the umounts that they are sending o Spain
ou will notice a _cllppmﬁ of a meeting out in California, which was
call(ci‘dt thf othlgrtnslghp, where they raised a certain sum of money to
send to Loyalist Spamm. ~ All those reports have to be filed with' the
: ith the
Sccretary of State. We have that information available, definite
information on the amount of money collected in the United States
and sent to the Loyalist cause in Spain.

Mr. Starngs. Do you have any information as

‘ to the numbe
the names, if any, of Government officials who are members ofrt}(::
AI;PI‘IC&H League for Peace and Democracy ¢
]M.”[ll’;."CH’TAILI.P:\:IrJiJVKT No; I do not have of Government officials here
uldtuy. 1 belleve some are available. However, I was interested
l;} _h]ave written into the record here fully the fact that Government
::rn(;:fens_ot r; _thﬁt ;(Im(;&) people who are employed by the Federal Gov-
1se i i i i

Aminst War and lz‘am‘“"{‘l ;‘20 &elzt\t): t:“;‘ I‘t'}l‘ North Ao League

! I 13CI51TT, y LU Lhe INOTLh AmeTica C -
g;;};!if;f toI flhd Spe:ntflfh Democracy, which is the Loyalist Pgrt; ni]n
Spain, ave put that into the record of the Nort i .
mittes to Aid Spanish Democracy. orth American Com.

Mr. MosiER. Some reference was made hora vactardaw tn anma

*

P =l
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these flying brigades th: i :
that questi%n 9 g at are over in Spain,

Mr. Cramraox. T am goi i i
. going briefly into the Abraham Lincol
t:';“ﬁe;’:egl‘i) Wﬂsillélgton Bt;ttlal.lions of the International gﬂpﬂ:g:l
romoted, part of them, from the campuses of American
I:;E:?(p‘zes and through the Y_oung Communist, Leapue of the t‘f?ﬁﬁﬁ
o MI‘S «}_?d by the Communist Party and sent to gpain.
port FPALET. Have you any figures at all indicating about how
e ;;_y recruits for the Abraham Lincoln Brigade and the other Loy-
-\hﬂrg;mzat:ons vIveill'e furnished by this country? v
Mr. Cranaosx, ave the Communist P
'1:1:-] Erowder, over 9 months ago. e by s from
et aivman $hae A &1 i oo 1 T
{hilig since then. At that time he ciaimed 2,200.
i[l' Hearey. From the United States? 7
T[}ll'. ((}‘HAILLAUX‘ Yes.
Ahe Unamrman. In that ti
¥ithesses who will be here fi’i’i‘."i.“’":.'?&ey

SV ORVLLL LA LLTITy paUnalay 1 L

Are you going into

And they have been continually
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3 Communist cases.
Y'-) Mﬁ%ﬂﬂ has fouud that “a State way punig
: utferances endange onidation of organized goverutment a1l thivea
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It Can't Happen Here, expelled Communist studenta in Micbigan, San Fra
clseo Communist strikes, Newspaper Guild, criminal guarchists, sdmission o
allen pacifists to citizenship, prohibition of Interstate transportation of strike
breakers, Oklahoma City Federal couspiracy, Rensselaer Dolytechunic Institut
Communist teacher, University of Pittsburgh atheist professurs, and New Yot

ening Its overthrow hy unlawful meanbs. These imperil fts own eXistene
ps A coustitutional State. Freedom of speech and press dods not proten
disturbances of the pubiic peace of the atfempt to subvert the Goven
ment * * %7

Yer, in the name of so-called copstitutionality, the American Civil Liberti
Union upholds those who sdvocate the overthrow of cur form of governmen
whose utterances and activities imperil the existence of our conxtitution,
state.

OFFICERS 1938

In the latest list of officers the following names bave becn ‘added : Doretk
Duobar Bromiey, Covi Carger, Harold Fey. John F. Finuerty, Qswald Frae

UN-AMERICAN PROPAGANDA ACTIVITIES

Supreme Court, eensorships, etc. One
sgizetary [Ick(;e; Entltled Natlong in Nighto tsgﬂt:spamphlets as an
says [t wiil fight in the next (1939) Congr y
Iz > ess for j
and de;{mmtlon laws “to end all restrinljons'g' 50 a§ toe]::(llrr‘!ﬁetsnllt; Ehe i;
It will fight against military tralning in schools and r*n!lpuoql“n‘:,
m;rﬂ:fllm']ftse ;ndﬁlo}frtalfty oath regulations where ﬁ'i's’tﬁinvgm"m'— e
cil), it says, fig or the rele k 1 "
uq;ftifm landhcrlmlnal syndicalism l:;es of all “political prisoners” 1
t will fight fo prevent declaration ;)f i
! m
law during strikes. It will fight post omc:rlt‘:ill{(:&fﬁdan% ﬁllspen§
m;dum of our colonies, ete, ) e movie cons
ootnote: Open letter of Fred Beal, def
i . ended by th :
[Jr:iron d}llrtmfg the Gastgnla, N. C,, civil-warfare tri);]ls ;n%n::}l;lcti'lQCi\
only 10 get ed up on Commuuism in Russia and to rety e Ut
tg serve 5 2(-year gentence: e to the Un

“RoGrr Bappwix,
“Director of American Civil Liberti ]
vlossn Dewey, Liberties Union,
“Eminent American philos
NorMan oM P opher dand educalor,

N p_Greepe, Charles Houston, A_ 3. isermau, Corlisg Lamgoyt, Mary Vu
Rieeck, Raywond L. Wise, Bishop Edgar , Heywood Bruun, Fru
J. Corman, B. Charney Viadeck, Joseph Schlossherg, John Nevin Spyre, P
William L. Munn A, J. Musiés Jumes H. “Watrer, Dr. Heney Linville I
John A. Lapp, Sidrey Howard. Powers Hapgood. John Dos Fasfé<. Dr. Ham
Elmer Browd; and Dr. Mary E. Woolley has hecome o vice FlHTINGN.  Seve
new diTisions have been set up this year. These nelude one in Santa Barbe
callt.; Kern County, Calif.; Indiana Civil Rights Commirtes, R. F. D. No..
New Palestine, Ind.; Towa Civil Liberties Unfon at 1116 Paramount Buildi
Des Moines: Kapsas City, Kaus., i the Federal Reserve Building; Mary
Civil Liberiies (ommifiee in Baltimore with Mauritz Hallgren a3 chairme
N, Western Massachusetts Civil Liberties Commitiee at Amherst, wilh
Colston Warne a8 chairman; Auw Arbor, Afich.: Kanpsas City, Mo., Barean; N
Jersey Civil Liberties Burean; Erie County Bnreau; Cincinnati Bureau; T
Burean In Austin; Tacoma Bureau; Central Wiseonsin; ete,
1n their 1938 report they condemn; The Senate flibuster on the antily
bill: Alsbama State for keeping Scottshore Negroes in prison; decision
Californmia Supreme Court denying writ of habeas corpus to Mooney; M
Hague's activities; Chicago police Memorial Day activities ; Florida coun
cisions in Tempue cage; Ohio Nntional Guards in connection with sty
Cotton piauter situation in Georgin: New Mexico Supreme Court on
cases; Gadsden. Ala., offieials; San Antonte police; Memphis City official
San Antonio police officials; the \lassachusetts State legislative comnmittee
vestigating subversivism; the Unitet $tates Congress for enactment of
bill se:png up the Committee 10 Investigate Un-Americanism; Congres
passing an act prohibiting picketing of foreign embasstes in District of Co
“bia 'g ﬁew York State Legistature for enacting a pill to prohibit holding
o by Communists (they express glee over Governor Lehman's velo
game} ;. Deportation warraut against aparchist editor; State Depar
limitntion of stay for allem C. I 0. president of Internationnl Woodwork
congarshin of Stute boards of radical fitms; devisions of Supreme Cout

{ENBOTENIY UL DiIfRlse oA

Georpia Tar case, its rofpeal to rehear flag-salute rase, Its refusai ¢ (1

jurisdietion in case of alien sincker applying for citizenship its refuss
Teview eonviction cases of Puacrto Rican revolutionistz convicted for
and fts refusal to take jurisdiction in the Seotigsboro case.

It claims it is with the . 1. O. suing Mayor Hague for an injunctios
restrain interforence with C. Y. O, rights in New Jersey. ‘
it ecviticizes the Governmeut for shutting out William Gallacher, B

Commuanist i 1838
The financial report of this organization ag of January 21, 1937, is: 1§
%26 404,27 expenditures, §25.386.34.  Its trust funds show : Receipts, &‘lf)?{,.l'
i1

ral
[

“Rendituros 8141547, Its revolving fnnd, §441.07; loans due, pLAIV
. gor Communist Infernational Labor Defense), It shows totnl assed
108 o0 - Habilitles of $1,868.
HbeTupy the vear it published and circulated in addition to its regular
v weekly, monthly, and annuaily, some 43 pamphblets and hooks,
g the militia, Congress, alien interference, so-called laber ml

“Leader of the American Sociali
Hanns Wt acialist Party,
“Profesaor of the Union Theologi inar
Mams v Ko, eological Beminary,
“Industriel crpert of Russell Sape Foundation

“You and the hundr i . )
i . 0l 0 b S Mt 0
ook emain (rue o my ideals and semain St Vou ant
b S e i of th Fascie dicatorbip bn. Tal |
anvitiugy Wmten yormeen aTericnn liverais bave eitber

dirta
dictatorship in Soviet Russig™

Fas
In 1938 the Ameriean Civil Liberti
L ) rties Union joined th
:;bo}' liefeuse in baving several bills introduced i: ?l(:g"?itgﬁst
inple t 1e use of the National Guard in serious uprisings *
D‘l;ul;llgral;illlled I[;u::ncstmnzd denouncing the pollce and. the Nat
. a8 waged a fight against t i i i
against tenchers’ oaths. It coutin g religion in
¢ g . tes its activi
snd has recently taken up the cudgels for the lé.i(la.ﬂo.m behalf of tr

CHIOAGQ CIVIL LIRERTIES COMMITTIE— (JUNE, 8)

Oftcers. —Honorary chairman, Judge William H. Holly-..'«ltiaim

Kinfurd vive chiairm iy W easulre ]
' > an, Charles P. Sct 'tz ; Sty eorge
, I g wartz; Treasurer, (e
i Edgar Beruhard; Counsel, William E. Rodriguez ; Executive l

timaor
fu

-
L L3+

K. in
Fceutive board. —Edgar Bernhard, Jessie F. Binford, Robert T

Charles W. Gilke

! . ¥. Carl Iaessler, Pearl M. Hart, D

::z'!;:;e.l?shan jI.:. Licbman, Georgla Lloyd, Prof. l'lob';r?oh]}flﬁrhltm
.. Quilici,. Wilinm E. Rodriguez, Charles P, Schwartz, |

#hy rn, Robert B

Doy Mol Theool TV [ o MU T
P ¢ . daylor, Paul E. Thurlow, and Kev. W. B, Waltwn
vHory board.-—Robert 8. Abbott, Rev. Norman B. Barr, P:oﬂfa.ri”

‘rw F rof pel,'(,‘y yoLa T
. H. Boyoton, Prof. S i
P ”()le P> * .5 P B eck““'il}ge, Prof A, J
h rof. W nliﬂ.m E. Dodd, Eﬂrl B- Dl-ckersoﬂ, Prof 'Pﬁ.l

Prof. Thoma
Margaret Fuin]‘-?ésmgeft-:' Dr. Eidwin R. Embree, John M. Fewles,

A Thacinon, .3 .. 1
Profl. A. Bustace Haydon, Lillian Horsteic, Dr.

o, }-'ﬂ”){"l L. Kohn Prof ]
’ . James “‘eber Liun, Rabbi ’
! . ) abybi LOUI, L
e, B“‘artilll Cﬂﬂ]erlﬂe W. MCCIIIIDCh. Rev, (i"de MoGes,

Charles C. Morrigon, Joseph L, Moss, Ruth W. Parfe

W. Reese, Ameli
se, a S i
1.Todd, Dr. Tans wr g ig0f T V. Smith, Rev. Ernest F. Tittl

Yard, and Vi
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“ARTIOLE ml.‘ ATATE COMMITTEES -

Young Communist League.
“Sxo. 2. Any member of the State elommittee may be recalled by a
fote In a state referendunt.

“ARTICLE IX. NATIONAL CONVENTION

“SECTION 1. The national convention shall be the highest body of the o
tion snd shall have the power to decide upon all matters of policy.
“S0. 6. The convention shall be ruled by the order of business and p
proposed by the nationsl council sulject to change by & majority vote st
. convention.
“Sec. 8. All decisions of the national convention with the exception of
ments to the declaration of priuciples aud bylaws, and election of mi

Ao Lo Ll o3

oiscers, Ruall be made by a majoriiy voie of the convention

“ARTICLE XI[. NATIONAL COUNCIL

“Secrion 1. The natlonal eouncil is to consist of the national
‘national vice president, pational executive secretary, and natfonai a
: tive secretary, and 58 additional members.

“Sxc, 8 The naticnal ¢council shall be the
. .between sessibus of the pational convention. It shall make such decision

; formulate such policies as it deems hecessary.
© . "“8Skc. 6. The national council shall dlect 21 of itz membors
- board, which shall meet at least four times a year.

-

a8 the

“ARTICLE XV. FINANCIS '

*  “Becrion 1. All branches and committees
shall keep Roancial records and shall issue
) “Seo. 2 Every Young Communist League
- .- regional, or county,
_ the respective leading bodies,

Anancial statements periodically.
convention, whether nationgl, Y.

“ANTICLE IVIL DIVISIONS OF THE YOUNG COMMUNIST LEAGUE
“8scTI0N 1. The national council shall be.empowered to set up such divides
of t_he-qm.nimt.ion as it deems necessary with appropriate functions.

. 13
“ARTICLE XVIL INTERNATIONAL AFFILIATION

T “Syctrow 1, The foung

Committee League of the U

Commt\mist International.

Haipvrorw

e
i R 2w

AVLIL.

) . FUBLICATIONS
. “Secriom 1L pational council shall fssye ; regular publication, whid
.. ¢ &hall be the organ of the Young Communist I.a;mgue.;l

o “8x0. 2. The national council shall be empowered to fssue such pablication

sees it and to take measures to insure their circulation among the youth,
. A v
o “ARTICLE XIX. EMBIEM

emblem of the Young Communist Leagne shell be the ket
red five polnt star, encircled by a golden background centend

L ) “8goTIoN 1. The
“¥CL in gold upon a
upon 4 red flag.”
The following statements of Darposes and beliefs of the Young Commms

Le“ague are to be found in its declaration of principles, May0193‘?:

‘We belleve that through the malntensnce of democracy today they will rest

nize the greater hope and vision of tomorrow—a oy ism !
“We who believe in doclalima love pur A ew social order—social

ntry not only for what it is bot
what It can become, not for Its suffering of today bn mis, of O
future—when America shall belong to thg 7 bat for this pro

ey,

i’
0.

s

Py

1

e

people.

[

n )

ey
PR

supreme hody of the organimte

e
LhE|

of the Youth Communisi L

shall set up an awditing committee to audit the Boances ¢

“Secrion 1. A state or, regional council shall be constituted In all Stats
regiona designated by the National Council, having tive or more branches of

B

th
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Younf -Communist League belleves that real educat
r%‘:gh bofo study and action, by combining the study

5%7

it

sad U'nmmunist youth who have declared thefr belief in.a Socialist society.

as illuminated by Marxism-Leninism with acfive

: ressive movement. . :
-‘:ben;‘oggg Compmunist League s an organization for gdn«-..
"‘_-?:;}?.l.lusm and particularly fascism, 1ts most renctionary form, denles culture

2l degrades even that culture which is aval'able. .
”-'{’gf:guilﬁﬂe cagr win the great battles that.lie abead. Because of the
ve menace of war and fascism, we consider as the'most important and
argeut tusk the unification of youth in behalf of their most essentlal needa.
%e are lappy to pote that this is already taking plaece through such: move-
sents aa Christian Youth Bullding a New' World and the American Youth

. ’ [ - Lot

%I“.rjn miore than ever the onrush of war and fasclam should unite Socialist

At oy -

© . o — i —

“The followers of Trotsky have been exposed as wr_eckers‘ lI!d aasas‘si?s 711}
the lund of sociallsm—the Soviet Union. They ‘have’ conspired wilih faacism
t defent the heroic struggle of the Spanish Peopie's Front. -

~We will enlist the support of the youth of the Natlon to Insist that the
americnn Government sdopt an effective peace policy in cooperation with the

efforts of the Soviet Unlon. We are unalterably opposed to the Teac
thurles of this Nation who would draw us ioto anotber war in alliance wi
"usclst powers. .
nt“l‘ﬂ: l:;moago the expenditures of billions of dollars for armaments in Amv

| Se—

!

asd propuse that these funds be used to help young people secure educatic

3 . We favor the pationalization of thé munitions industry
;ﬁ"f?:: t;gae =me!!§!en of the Resorve Officers Training Corps gnd the e
o of ul] Army influence and personnel from the Civilian Censervatios
ampx. We pledge our aid to the annual sindent peace strike.

“We condemn American intervention in the internal affairs of tiv
american countries and the Philippines, and we support the Puert
popie in their fight for independence, We support the struggles .

wensed peoples the world over. .- :
?‘h Young Communist League gives its support-te. trhe first land of mdnll‘
the Boviet Union. S By

“Real democreey flourishes and is extended -wedér the new Soviet
witution. : B i _U.]-‘ L L

*We hall these triumphs as a challenge sand'am fwspiration to Americ
s forecast of what socialism can mesn-ém oar land. The Sovst “Unlon e-:i
moond there achlevements because it has trexnined true to the principles o
atermationalism, and has been guided by :rthe teu;hlngs of Marx, Engels,

Lenin, T
o an atmed st th curtailment of ‘%Em_'.
PRI .
F%ﬂﬁ’"“’m Communist Lefgue™:
AR 2E o

.
R

"

i

“We will support all measures
ssttatle powers of the

The foltowing 18 a 1iE

Gil Green, national president, ~—~ - - -

Angelo Herndon (Negro), nattomal wice-pres.dent.
gg:-.?_.-, \_v!enui’nn ..(noff.fﬂ adminiatwative ' secretary. -

Carl Ross, natlonal executive secretary. '
Celeste Strack, national atudant diector. o

jmimanal coprurrEs

Jack 'Kling. State execufln-uemi:nr; Iinola.
Clarence Prence. e 1y

Frank Cook, .’ ‘"‘-Q‘d

el

Imve Poran. -

Heary Winston (Negra). . . A

ibkyd Tirown, State secretary, westTh Dennsyivamia.

€ amte Rirpck. N —_ .

Mac Weins, State organizer, Qhio. L~ ~ ok

Toa Morton, Harlem, N. Y., ormwbr‘ B ‘
B S

At - i T s o o b

Ja Littie, State secretary, New Xork.
}Mlloliierman, Chicago-norgnnliur. :
or i, Los Angeles organizew -
Prak Cutrs, Birmingham, Als.,; organize
' - .7‘
1 ' L I

W_‘\.

~
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EVERY FACTORY A FORTRESS

In its companlon pamphlet, The Communist Party In Action. this statenen
may be found: “We must bulld our revolutionary unlons and the revolutionan
oppositions of the A. F. of L. unlons first of all in the shops. Our slogan i
Every shop must become a fortress of communism.” The Communists furthe
state, in another pamphlet, The Manual on Organization : *“The way of the finl
overthrow of the old order, and the establishment of the new—the proletarin
dictatorship. * * * experiences will be learned In the day-to day
struggles * * *, in strikes for higher wages and shorter hours, in stiuy
gles for rellef, for unemployment insurance, against evictions * * *%

“The workers learn through their own experiences that they must have
Communist Party, which leads them in their struggles * & * In order
achieve this, every available party member must join the anion of his industn,
eraft, or oecupation, and work there in a real bolshevik manuer.”

THE CONSPIRACY PLANNED

“The shop unit 18 trained to work in a conspirative manner, ln order to org;
ize and lead other workers, to safegnard the organizatlon and to prevent i
members from being fired.” ‘The C. I. O. follows this line and uses the Natio
Labor Relations Board to force reinstatements.

Communists explain their stand in thetr pubtication, The Way Out: “t
Communist Party) must work toward the bringing together the independ
and revolutionars trade unlons into an Independent federation of labor.
building of such a broad class trade uniom, center of ali class unions whi
stand outside of the American Federation of Labor a8 a part of & wide
lotionary trade union movement, 18 an important task of our party *
The outstanding events of the recent period are a more rapid and deep-gol
radicalization of the workets, already expressed in the growth of a militant m
strike movement already embracing large sections of workers in the basic ind

1t i3 Interesting to note that as early as July 10, 1933, the Communists alres
bad high hopes of suctess in the auto Industries. In an Open Letter to
Members of the Communist Party, issned hy the central committee of the
munist Party, they claimed that *‘the success of the party and of the Ad
moblle Workers’ Union in Detroit shows what can be accomplished by the pa
and the revolutionary trade unlons in other districts when they vigoro
defend the interests of the workers and carry out the principles of concen
tion In the proper way." The C. 1. 0. has continually concentrated its effo
first on auto, secondiy on steel, and announces a containued plan of concen
tion. Homer Martin, head of the C. L. O. aunto unit i3 now faced with C
munist frooble makers In that Industry.

STRIKES RFHEARGALS FOR REVOLUTION

“In the twelfth plenum of the executive committee of the Communist In
pational, Prepare for Power, issued in 1934, they declare: “The revolution,
a certaln extent, vells its offensive operatlons under the gulse of def
* + ¢ gtrikes are mere dress rehearsals for the revolution” It 15 notice
that the various moves of the C. I. O. are painted as defensive, and the bl
for difficuities are shouldered on others. _ :

The following quotation is taken from the eleventh plenary sessions re
“Fvery shop must become a fortress of communism, and every member of
party an organizer and leader of the daily struggles of the masses.”

In August 1935, In New Steps in the United Front, the Communist In
aoational advocated “united struggles of the workers and unity of the t
union movement in each country,” and ordered the establishment of ‘‘one t
union for cach indusiry; one federation of trade unions in eacl: country.
internationsl federation of trade unions in each industry; one geveral intel
tional of all trede unions based on class struggle” This apparently L]
C. 1. O. plan for its sections are set up mostly if not entirely, each to
one Industry, and each are internationsls. Communist movements change ¢
nemes as frequently as their organizations are discredited in the publie
It is significant to note that recently the C. I. (0. has bheen speculating
renaming itself. It is understood that the names Council, Federation,
Congress, are being considered. It Is understood that a convention of
C. 1. 1), will be ealled in the fall for the purpose of deciding on 1 new name

pass ove; from wolids to deeds * =*
power of the working class for the higher stages of st &
::1:::“(;1’ lcamttlflisml; and the eatablishment of gsocialler't'lsgles ated sor e
gthening of shop units and for their Increased :
::ém}st.o t?i estlablishlt%;ldlttional units in auto, steel, mbbel:'“:;ige k(:;l 12}1‘“}.3::
g evelop within the A. F. of L. a struggle for industrial -
They have 18olated the A. F. of L. and are no "o Teolate Hnmn,
lM:tirtlrilh g;e head of the C. [, O. auto unions a:dv:hattemptmg e e comer
ntens .

Dubinsky, and others as
Pan at that time,
and racketeers, but in the June 26, 1038, Report on the Ninth Conventlon of

tnd referred jubilantly to

v vy AU RN L

U444
C. 1. 0. ECHOKS MOSCOW DEMANDS

At this Third International Congress in 1935 in Mosco
-’ w, the h ’

American sectlon, the Commurist Party of the United States repoﬁgd?t“wg
:::Ot;:e;n{h:}ifte?m%mts; li;ave alhready before the Congress, In the maln solve'ed the

e n unification,” believ 3
hh;}crowd soid o the ol eving evidently they had Lewis and

arl Browder, In detalling the proceedings of the Thi

f rd Interna
the members of the Communlst Party attending {ts convention in Ntel:?‘ntlo::
City held the same year, called for a greater Intensification of the Communist
drive for strikes, for industrlal unlon, cancelation of farmers’ debts and
mortgages, He also urged his followers to fight against the deportation of

the aliens within their ranks and condemned th ‘_
and Japan. Later we saw the C. 1. O. linked in thee T gaINs . G;;many,
Court, for Industrial unionism, against deportations and for boycotts on Japan

Oy, and Italy.

The report of the “Resolutions of the Ninth Convention of
Party of the U. 8. A.)” made in 1938, declared that “the lmmec!t::!etecgl?;n?:j;;
drive forward more energetically on the lssue of organizing In the basic
industries, industrial unions, and foltowlng a‘ poliey of class struggles. We
must seek to [solate the reactlonaries (in the auto, steel, etc. Industries) who
stand In the way of organizing the unorganized, demand t'hat the C. 1. O
*: to promote the organization of the

It called for the

ORDERS TO DISREGARD GOVERXNMENT

Company unlons today, mentloned as the communists’ main targets in

1035 particularly those unlons In the Ch
rysier, Gen teel,,
Fisher Body, Jones & Laughiin, U. 8. Steel, Chev:(l;?elt Yo puairton 8
;lndk it': the r;lillabelr, ell, and packing industries, y
cketing until all demands were met, and to reject
:;’;.n it I;‘]!a(llle by the Roosevelt Government. " ranided the. formor, druce
one which would “not depend on congressional laws and presidenti
I(a‘ut rather one capable of wmtriking avd picketing untll depmands w%lrebol‘nz:.!':
Af!rIE‘alnly these have been the tactics of the C. I. O, even to the extent the
: l.]of L. says recently, that the National Labor Relations Board on charges
F the C. 1. O. are palnting A. F. of L. unions as “company unions.”

Nash, Aoburn plants-
The reds called for strikes and

It demanded the formation of

As an example of success the Communists pointed out that there were

1808 strikes, bringing out 1,141,363

days 1 1085, n i Ut workers with the loss of 15641,329 working
210.200 workers with the loss of 6,83%1%3 working days,
these losses in wages to the workers as Communiat successes,

with 884 strikes in 1931, which had brought out

They bragged cover
REDS PRAISE LEWIS)FOR APPOINTING REBELS
Until 1834, the Communists were as much
. opposed to John L. Lewis, H' llman,
“I.ew!? appeared to be to the Communists and their
The “reds” termed them labor misleaders, strike breakers,

Communist Party, the work of these men !s praised, and William Green
1]

:Matthew Woll, and William Hutcheson, A. F. of L. leaders, are 80 condemned

2 Communist report stgted: “While we meet, the C. I. 0. 15 launching the

Becond great crusade 0~
sinde 100, Thtal. carry trade uniontsm into the open shop citadel of
9, when the chalrman of our par .5, Co d
the first great organizin par §, Comrade Foster, carrled through
g campalgn in teel
the great general mtrike. palgn in the steel Industry, which culminated in

Nothing so heartening has been seen In the labor movement

We ffer indust;t the transformation would have been
gtoiscs;iblfi without the enefjhan Hook oont, well planned, and well directed
i pafgn of the Comipmg spy to you '0d its followers in this (C. I. 0.)

ment.” At this time ttant over the Lewis C. I. 0. move
reart and expressed appreciation over

e struggles were lmmediately »
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UN-AMERICAN PROPAGANDA AQ

644 UN-AMERICAN PROPAGANDA ACTIVITIES

! gsewise has the . I. O. now received the end
the United States, and on June 28, 1937, thg;spr:;?il\l
sbtett and support of the Communist Mexiran Federa
pead, Vincente Lombardo Toledano, who is also head o
Ouiversity of Mexico, a member of the Mexican “re
med of the Mexican Labor Relations Board. His
0000 members, he claims. The pledge of the ‘r
“Comurade” Toledano to “Comrade” Lewis, Lewis, It i
as lavitation to attend a national convention of t
‘spemmer in Mexico. Communist organs state that |
mpurdlng an aflisnce of North and South Ameriean un
That the C. I. O. (except the auto union) has ne
wmaks of Communists is shown by the emphatic denial
- Marray, Ohio leaders of the C. 1. O., of the statement |
tevenson) had been dismisse
spprared in ther officilal ofFan of the Gommfl(tiﬁ:tm;’.;rl
mid: “There has heen no pOrge. Nobody has been
the statement. In the meantime, Lewls conferred
wdical allen labor leader on the west coast, Jul
Qelumbln University student and active in Cor;amun
Columbla, was Indlcted in Obio In copnection with a 1
killed. Stevens was indicted on charges of dis
ring up railroad ties during Ohlo strikes.
A

N

the Lewls appointment of Jobn Brophy a8 director of the C. 1. 0O,
“with Brophy came other men of the same calibre—Powers Hapgood, Clum
Irwin, the long list of rebels, many of whom had fought Lewis' policles
before,” and it could have been sdded that Lewls had fought them and
policies years before. .

COMMUNIST8 PUSH C. I. O, FORMATION P

Such progress was made during the time intervening between Lewig's
surea in 1924 and the 1935 convention of the American Federation of
that the issue of industrial unionism was forced to the floor of the A F. ¢
convention. A Communist report says: “At the 1835 A&, F. of L. conw
militant Socialists and Communists united to support industrial
and the Labor Party * * *.” The Communists had through thelr
Unfon Unity League late in 1935 formulated the A. F. of L. Trade Unlon
mittee, better known as the Rank and File movement within the A, F. ¢
unions, which locals had been deeply penetrated by the “reds” having o
their independent union members to join the A F. of L. locals.

C. 1. 0. 18 BOBN ’ N

Following the enfor: preak in the ranks of the A, F. of T, at the &
City convention, the €. 1. O. was trotted out into the: fleld of labor acth
Labor Fact Book, published by the “reds,” states that the C.LO. wast
{n Washington, D. ., In Navemther 1935 and that the chairman was Johs
Lewis ; secretary, Charles P, Howard, ’ar%d,ﬁmt the national committee co
of Sidney Hillman, David Dubinsky, Thofugs F. _McMahon, Harvey-
M. Zaritsky, apd Th n. , “Sit-ddwn" strikes began fo Ewen
Nation and leaders of t = . of course began to denonnce the
a8 Communist-inspired and Communist-led affairs. Those whom Lewis b
viclousty denounced as Moscow agents in efirlier days for attempting what
now asgumed leadership of, were found solidified into the Lewis camp,
ing with might and main to “organize the unorganized” to force the A. F. 4

" to the “indnstrial union” plan, to “undermine the A. F. of L. leadership” te
up a powerful “industrial union” outside and to steel the workers of the
into a revolutionary fervor and to greater and continued struggles and to
a radical political movement all of which Lewls had -dencunced before a8
munist conspiracy. :

Coincldent with this movement sprang forth the C. L O. labor pariy
ment, a fight against f our land and unlawfnl seizue
property followed. Government an e laws of our land were openly !
Workers were being told that “for might” they must “unite” Might

cised.

A
ENTIRE C. 1. 0, “rED” -

It has been publicly charged by leaders of
ad now admitted by some C. T. O. leaderst:gdA;?:
Whewmrelves, that the entire strike movement lg honey:
Mot and revolutionary Communists. In fact, the
a4 among themseives chiefly, brag over the t‘act t]
baders of the so-called labor struggles that have bes
ht: l::ge?hg plan forhslt—down strikes, which was ve
\ were t. i i
" B {he aﬂair.e chief propagandists, agitator,
lle not gll in the Q. I. O. movement are i
n‘.“mztlwabie that & great many of the local lest);:aﬂh
res of C. 1. O. agents in the North, South, Eaat, \
known Communists and Soclalists, ' ’

C. I. 0. LEADFRS ON “RED” HONOR ©

ls it any wonder then that Lewis, Bridges, Cun

1f Mr. Lewis was correct in his anaiysis of the “strnggles” for “Ind unista’ Lahor Roll of Honor for 1937, which i
unionism” In the early days, he knows without a doubt that he is being a Communist viewpoint: “Stalin (l'hlssm) .
as a Communist tool today. The public has a right to belleve that the Mlero (8pnin), Harry Bridges (United States Lf;
turmoi] is also “Moscow made,” and is as “un-American,” as Mr. Lewls lewls (C. 1. (. head), Homer Martin (C Is 'g‘“'
it to be in 1924, Tt it was wrong without Lewis's hand, It cannot be r with Bridges), Krhypuen (Russia) and Tom ida
with his hand in it. ‘ . ' 0

i 3
WwILL NOT DRIVE “REDS” QUT ; v G .l- 0} ERE HAVE “RED” BACKGROUNI

l?{!‘:ot‘_a_a'ep’t_ th_e_vfﬂtqr as the sole authorlty fc
.ﬂm.muth;ernowmg with Communists. Note that |
s ke tta]t;x;tion of Labor, ‘the Jargest organizatic
fo. ) ? 8 charge. On May 21, 1937, he delive)
. during w‘llll‘ch he read an item tnken from a Ry
»HC. L 0. i3 eing energetically supportec
) Mr. Green also charges that “an ev:
iy pollclg organized workers connected with the
oo 8. As a result, public opinion {8 turnis
artiole | nlles, considered to be an extremely liberg
{lolk n Its June 1937 issue, after the writer the
ity “l_ll_!‘ld’s cureful_ research of the guestinn, which s
Th:uu Lommunist backgrounds have been active

1 power plants, andéfrher industries under the

Bomer Mariln, the ex-preacher from Leeds, Mo, who heads the auto
gection of the C. I 0. movement and which section has been keeping
Wiscensin, Ohle, Indiana, and Illinois, particularly, in a State of unrest, ¥
effort to rule or ruin the auto, aufo accessory, and sute parts indu
the Natton denled in the past that there was a Communist slant to the ct
movement but recently he has charged that many of his immediate un
gre Communists, while Lewis and others of the movement remain
silent on the gquestion, etther ignorant as to the true sitoation within
ownh circles or Communist-like are denying the facts to the public
acknowledgement might defeat certain of the C. I O. plans. The Comm
their officlal organ. the Daily Worker, DPecember §, 1935, say: “If a symp
is in & bigh and siragetic position, hig may best freserve hig usefulness by
lete passivity insofar as fn sy vnadURS afe concerned.” Not only
E‘hlrd {Communist) Irgetic, péerslayly the C. [ American gection tek®

active part in the crepnunist Party (hat the name: I O- In the United
Y mma A tha MOV

this conneetlon, Con
. Longressman Hook of Michigan (s
satement: “Let mq say to ¥you that while I v
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Phe Btate, undetr which private property, inctuding the church, the home, apd
he press is sanctioned ; the family, which is the tilwark of individuatism, and
eligion, which prescribes a system of ethics incompatible with the principles
f Marxism.

The aims of communism might be best expinined by the Communists them.
relves.

According to the Communist Manlfestg. the followling are among the admitted
uims of the Marxians everywhere and includiug those in the United States,

Page 29, chapter 2 (Communist Manifeste) : “The immediate aim of the Com.
nunists is—the formation of the proletariat tnto a class, overthrow of the
»ourgeois” and “conquest of political power by the proletariat. * * ¢

Page 30: “The theory of the Communists uy be sumined up in a single sen-
tence: Aholition of private property * * *" and the—

Page 34: “Abolition of the family.” Even the most radical flare up at this
infamour proposii of ihe Communista. Xt 8ays &p. 3011 "On what feundat]
Is the present family hased? On capltal, on private gain. The bourgeoia family
will vanish as a matter of course when its complement vanishes, aud both will
vanish with the vanizhing of capitalism.”

Page 30: “The proletariat will use its political supremacy to wrest by degrees,
all capital from the bourgeoise, to centralize instruments of production in the
bands of the State, i. e, of the proletariat.

“In most advanced conntries the following will be pretty generally applicable:
Abolition of property in Iand * * *, abolition of all rights of inberl-
tance * * ¥, confiscation of the property nf all immigrants and rebels * * ¢
centralization of credit in the handsg of the Btate, by means of a national bank
with State capitnl and exclusive monopoly.”

Of course the church s in for it too, for It says that “religion ia the opiate”
that tbe capitalist administer the working class and that it must go with the
“capitalist” system of which the Marxians claim it is a part.

Now, in another document, this by Lenin, who fathered the Communist Maui-
festo into mction in the present-day wotld, he snys that after the ahove is ac-
complished tbe “State will he abolished.” Meaning, of course. that after every-
thing has been centratized into the hands of the State, that the Htate as such
will be abolished and in its place will come the dictatorship of the proletariat,
which he says will have to adopt suppressive menus to protect the dictatorship
from counterrevolutionists, meaning ail who dissent,

Mr. Browder and other revolutionariez give much 1lip service publicty, to the
suggestion that they are all out to “save democracy,” they are pariieular not o
state, howerer, that they are out to “save our Republic.” But in their instrue-
tions to revolntionaries in the schools of training in our country, one of thelr
jessons taker from The State and Revolutlon by Lenin, says: “The more de-
veloped democracy is, the pearer at hand is the danger of a prograi of civil war
{n conpection with any profound political divergente.”

That statement appears te be in keeping with the statemcnt of Madison in
the Constitutional Comvention in which statement he tells of Teading the fight
against the creation of a democracy lnstead of a renublic as was finnily created
under our Constitution. He warned that a demoeruey coula subject our people
to “external and internal dangers” through nctions of organized minoritfes and
that & prope: interpretation of the Consfitution ns gdopted and which created
the Republic, could guard the people against such dangers,

It may be pertinent themn to show in the course of my testimony how the revo-
lationaries are trring to force the Republic toward a democracy of the “more
develaped” type referred to by thelr leader (Lenin), which he says wonid lend
to eivil war

Let us consider then Earl Browder's analysis of the sitpation in the United
States at present. That is what he says briefly concerning present conditions
In the Upited States {taken from What Is Comnunism, by ¥arl Browder,
general secretntry of the Commnnist Party) :

“In America most of our difficulties iie precisely fn the achievement of power
for the working class. in the cstablishment of the soviet goverument. After that
bar been accomplished, the Ameriean capitalists will have nwo great peeerfil
allies frem sbroad to help them continue the struggle. It wiit already be clear
that worid eapitallsm has recelved its death blow. The soviet government of
America will take over n society already technieally prepated for communism.
Where in Russia it was necessary ta go through the prolonged pertod of war
communism, the N, E. P., the first and second J-year plans, in America we will
start evonomically at a stage even further advanced, at abanl the point which

Russia wilt reach in her fourth 5-year plan.
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The only thing that could change this favorable perspective for a sovlet
America would be a possibie, but unpredictable, destruction of American econ-
emy by nau imperialist war, carrled out by ngencles of destruction hitherto
unknown.

The United States, in short, containg already all the prercquisites for a Com-
munist society except the one single fuctor of soviet power. In Russia, Lenin,
gaid, several years after 1917, “The Soviet power, plus electrification, equals
communizm."”  In Ameriea the electrification already exists, so we can shorten
Lenin's formula.

You may begin to see, gentlemen, that the many efforts to destroy the balance
in ont Government, by attempts to usurp State rights and to shackle W
lel while not alone engineeredl by Commnuists, but demanded by al TXIANS
anl DY some non-Marxinns, would lead right down the Marxian alley and help
them to sccomplish their goal.

I am nof contending that all who faver such changes are Marzlans or that all
who faver sueh changes are purposely trying to destroy our syvstem of govern-
ment.  Sete are nndembtedly «ducerely hapeful of helping sustain our systemn
by such methods, nt if the results regardliess of the motives behind them
threnten to be the saume, we should tread earcfully.

Nazr-1as. FascisMm, COMMUNISM, aND ReLictonN

We charge the Socialists, athelsts, anarchists, and Commumist movements with
being A tHirect effort to destroy the Christian religion. We necd not polnt fitrther
than fo what Marxians have done in the wax of destreying the Christisn
religion in Rnssia and 8pain to prove that.

We charge on the other haud that faseism and nazi-fsin are out to destroy the
Jewish refigion nnd to at the same time place the Christinu religion nnder State
control tobling it of its freedom and eventually changing if not destroying it

We have to point to no other source as proof, than present-day happenings in
Italy, Germany. and Austrin,  To destroy relipion the State pecessarily destrovs
the individualisin of the peoplke making them dependent divectly on the Govern-
ment, therchy subjecting them to its rnles regarding religien snd making the
State the god, AN of these attacks on relizion comes abont through varied
Interprotations of Marx works who bnilt the progrom of dectructive astion
agninst refigion.

SUMMARY

We have shown that "60" persons (central committee of the Communist Party
of the United States) absolutely coutro! and rale the Communist movements in |
the United States. We have shown likewise that “60” (execntive committee,
Communist International} control the world Cominunist movement which includes
the section in the United States.

We have shown that in the Communist Party and its fronts the Communists
have a membership and following of over 6,500,000 which we cstimated for all
un-American movements in the Unifed States, but we made our estimate low to
provide for duplication of which there are many.

We have shown by submitting finanecial reports of some of the larger organiza-
tions nnd by showing the wide propagnnda aud organizational activities that it
is easlly estimated that over $10.000,000 a year is spent or collected for un-Amert-
ean activities in the United States.

We have shown that most of the un-American campaigns are among foreigo-
born and upder foreign dictation and encouragement.

We have shown that over R0 internationals—and we could have enlarged that—
gm:m} the activities of many national branches of un-Awerican actions in the

nitad Qetoaton

We have shown that the “reds” vse a member of “Wall Street bankers” families
fn their efforts in the United States while parading before the workers that “Wall
8treet™ bankers control America.

We have shown that in the face of Communists’ campaign agninst the American
press as a “capitalistic monepoly™ that the Communist press is the world's
biggest monopolity and trust.

i“r’e have proven that the Communists clahm an 800,000 following In New York
akone,

We have proven in every respect our opening statement to this committee,

We charge that communism, <ocialism, pacifisi, athelsm. and anarchism are of

fhe sume sehool of theught and purpese and that faseism and nnzi-ism are but
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Miss Horrman. If T may be ¥ermitted, the press has . Bew, what 1 am talking about is the ineflicienc
regarding my being investigator for General Johnson in 193 b " his connection I will read vou a comment
would like to clarify that. General Johnson was not with the It is an article written by Leonazd-JLgon
Theater Project under the W. P. A, as Administrator, in I w Den. It is as follows: '
during the time General Johnson was at 116 Eighth Avenu ulf® :
ministrator of the W. P. A., the Drama Division, at that tim ¢&- FNTERPRISE
under him. 1 was under him, but not as an investigator for
Johnson's office. However, there had heen some activities onug
Broject over near my home, and I "'mll tiigeg txlnz n—;aalrfr&ﬁ
. o r .
w(:a};gsl?lr\lfollr:’egeh!}]fd?df vgg;rift 2g§§h”gei’eral John.sg’n as an i:ga wre, sud TAL It Was ilurpﬂ,u:hlle_ln mi'lk('_i? ]‘i\'in_;: at 1r
: . - . . So. ver briefly, Genenl e war veby l'ru|_1k in writing bis theva[ma u'bnu.u_‘.
tor, helping with that investigation. s ¥ Ys 5 theough.  Within the next 10 days, however, the
son asked me to see ahont something, but while T was not an a will aupounce that James Ullman has accept
tor for him on that work. Later on, when Mr. Ritter sdwinistrative positions in the Federal Theater.
the office, T was on the pay roll of the New District Theater Nk oy Tysomas. What is the date of that?
and did investigational work. 1 remained there until M. : Je Hurrman. 1do not have the date of th
Nunn. who is listed as an active Communist, I believe, came in inted in 1937. I should say that it wa.
and then I was no longer on the pay roll. . ) ber. )
J wondered if I could not bring that statement in to cl Kow. since cxperience was not required as a
angle. . at their activities. Early in th‘:({)istory of t
Mr. Tromas. All'right; go shead. . . furnied the group known as the Supervs
Miss HurFMan. Siephan Karnot, an active {ommunisy iors’ Counell from the beginning workec
wife were also on the project’ at the time. He was employed C. P. C. and the Workers Alliance, but de
retary to Rose Fisher, and they held Cgmmunist meetings » ion with them. The C. P. C. has alway
home. I Wwmiwvited o attend Co nist meetings in thew with ability or authority to hire or fire
Mgrris Watson was o newspapef editor, who was dismisedWlbe ¢ P, (., that srganization being used exclus
Associated Press for union activities. This was the Mour b cant belong to it.  Consequently, the super
who was in the test case in t_hWﬂmlm of the ity to hire and fire, were not supposed ta b
Act. Incidentally, he recetv rom the Wﬂt 2 with them. The first contact with them
back pay. Two years later he came back to the project s tmil coutrol was set up. My, Barber e
" increase of salary. ) | Beck Tud been using the stationery of
Bernard Freuffid-was an insurance salesman. . unstration. I do not know just exactly wha
Mr. Tromas. He is one of the supervisors of the Theater things were being done, and letters wer
Miss Horraan. Yes, sir.  Edward Goodman was an not befitting the dignity of the Works Prog
ater direcior, whose Ic;}lxief claéml'lzﬁ 4ame was as-the foundw &R, ... the lmail opened, lz:s:sm-ied, and -
ashington Square Players Guild. ) . uts, or to the people working in the T
wJack gl:t{enni(('}{ was n.yc]erk in his I;rlm::le’_s d(lah]u}tessen This way th% fivst ﬁflkpin Mr. Ri%ter’s office,
h Brogan was & Tug salesman at Bloomingdaje’s. wrvev. T was at it for 2 days. Outside o
';’Lo?ge!oredggirl, and is gbhms‘singer. ‘Madelyni O'Shes wat many things that should ngt have heen s
in the Workers Laboratory Theater, later known as the mpervisors. Mr, Barber ealled me the ne
Laboratory Theater. The only thing I know about the N - with the exception of John Houseman, the
Laboratory Theater is the mention that was made of it in directed to them if they belonged to the
Masses, L o et v __” be saut to their homes. They were using
Halstead Wells was employed as_instructor at rale v tough it was their own personal property.
He directed plays for the project. He was an instruetor o the condition right in the Supervisors’ (
would direct plays for the project, and WOqld go back. , in the beginning outlined a policy for t
Phillip Barber, who at one time was a director on the p boing met up. It was not an outline or plan
a graduate of the Baker Forty-Seven Works.hcfp. He wae W& Bl was through Mrs, Flanagan and the oiher sup
to theater workers, but he had had no pro essional 1 hn_vc-: that outline for the theaters and fo
far as I know. o v o By outlinin the way to handle the work and
Those were among the original men, and then recently % ure. It mves an outline of the duties.
James Ullman, who had been a theatrical producer and . Bernard Frennd, as I have said, was
with theaters. He was appointed on the Federal and T will say, incidentally, that the Supe
Lo 05— vo) 1 51

& few Humlays ago James Ullman told the puldie, v
wottn of the New York Tiuves, that he was i
o Theater, My, Uilman, wiw bad four ilops

j was all the fanll of the eritics, that for him th

v
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Mr. Tromas. My poim; is, that we are taking the same steps iy 1
this country that they took in some of those other countries, ad |
think the public should know it.

The Cramman. That ig wandering

Mr. Traomas. I believe such steps are un-American, and I shol§
like to hear the answer to the question.

Mr. Starnes, I think the question in its present form is imprope,
because it is entirely too general. If you want to name names—

Mr. THoMas (interposing). All right; I will name names.

Mr. Starves. And specific acts——

Mrt. THoMAs. T will name specific acts.

Mr. Starnes. It will be a different proposition, of course; ad
then T think the committee should pass upon the wisdom of wmd

pestion. The committee does not want to lay itself open to the
charge that it is injecting partisanship into its hearings,

Mr. Tromas. T agree with that, Mr, Chairman; but inasmuch
you have asked me to name names and specific acts, I wili do so.

Mr. Starses. I said if you did name names and specific acty
would present it in a different light, and then the committee cm_;ld
on it, as to whether it is in line with our inquiry. '

Mr. Taomas. All right; let me word the question in a different way

Mr. Matthews, do you not think that the many steps taken by o
Government in the last few years, such as the recommendations of
‘ M})acking bill and the reorganization bill—and the

ire two specihc cases—which have been made, do not constitute
prelude to dictatorship in this country? _

Mr. Starnes. I think that question is entirely improper. It isth
judgment of the Chair—and if the committee wants to overrule &
that is their province—that it is injecting partisanship into the
hearing.

The CHaemaN. The Chair is entirely correct in that, and th
chairman agrees entirely in the ruling. _

Mr. Starnes. If the gentleman wishes to overrule the Chair,
is at liberty to do so. p

Mr. Taomis. No; I have not got a chance.

Mr. Starnes. All right; proceed.

Mr. Marreews. Point No. 2: In understanding the work of tis
Communist, Party’s united front, it is necessary to distinguish beives
maneuvey and principle, between transitional slogans and ultimes
objectives,

he principle to which communism has_always adhered and ¢l
adheres is “the dictatorship of the proletariat.” The current mssee

far afield,

that
pem

1ne Currcnt s
ver adopted by the Communist Party is to speak everywhere, in semes
and out of season, of the need to “defend democracy.’ o

Or again, the principle which is unalterable in communism s thet
violence, in which Communists take the offensive against the b
geois, i necessary for the setting up of the dictatorship of de
proletariat. )

And I can buttress that by endless quotations from the litersturn
Tha current maneuver of the C()mn!lll\_iﬂt P?l‘l‘ty 1s to try to lm[’-

& A LslaVaiv paddesiioia YA TEIENINIIAESL L dT

the gullible with the belief that the party is in favor of wholly ps®
ful methods of bringing communism.

UN-AMERICAN PROPAGANDA ACTIVITIES

Or again, the principle, stated again and again in Communist
tare, is that the so-called reformist trade-unions must be el
dstroyed.  The current maneuver of the Communist Party 1s to

oce cama fnada_nm

PR S, sl dinoe ey th
uiese Sailic trauc-uiit

.d&p and L"Bllluulu mfere’st iﬁ buuulug'd.l:

Georgi Dimitroff, in his much-publicized speech at the Se
World Congress of the Communist International, explicitly
atention to the need for what he described as “transitional slog:
propaganda devices to he used in the period preceding the dictat
of the proletariat. “The defense of democracy,” “Peace,” “The
of fellowship extended to Catholie brethers,” and “Building the
wnions,” are all transitional slogans which, it is assumed, are
discarded when the moment arrives to seek openly the attainm
mmunism’s objectives,

Third. Lenin said: “Our task is to utilize every manifestat
discontent, and to collect and utilize every grain of even rudim
protest.” The united front is communism’s method ¢«  apit:
spon any current discontent, no matter how slight o1 .dim
It there is current sentiment for peace as ordinary folk unde
the word, it is the business of the Communist Party to utiliz
entiment for its own ultimate objectives. If there Is current ¢
in tie economic affairs of the country, it is the business of the
munist Party to utilize that distress for its own ulterior pu
If there is even rudimentary protest against the curtailment ¢
hberties anywhere (outside the Soviet Union), it is the busit

tha {7 sirigt Partw § 113
the Communist Party to organize and utilize that protest for

mg up its own movement. All this is the major strategy in the
munist science of revolution.

1t can bhe stated, T think, without fear of successful contrac
that the Communist Party had no interest in peace, or job se
o civil liberties, as most Americans understand these things.
we simply the temporary ideas and ideals which the Com
Party utilizes for its objective of bringing class war, almost un
mwecurity, and the complete abolition of civil liberties.

Fourth point. Tt is relatively easy to identify the profe
mited fronters or stooges who are deing the cover-up -ork -
Communist Party in the united-front maneuvers. per
thin class is almost certain to bob up at a ncmifr oiplaces
whoie maneuver-—as I have shown you, I bobbeil up n 20
ll,\'sel‘f, and no intelligent American could possibly be excuses
lnuwmg_that I was functioning as a united-front leader i

imunist Party.

Take, for example, Mr. William
oditors of the New Republic.

The Cuamaran. Is he the one who visited Spain not long ag

Mr. MaTruews. Yes, sir. '

~ .
The LHAIR}{AN. Did Le represent nimse

eongressional mission ?

Mr. Marrrews. I do not know. He went to Spain on be’
the North American Committee to Aid Spansh Democracy, »
2 Cummunist. united-front organization. He then came bac
wme of you will recall, perhaps, that he went around the Ho
Benate Office Buildings and signed up 60 Congressmen and
Sates Senators to a statement to send greetings to the I

ernment of Spain,

o ar IR ¥ :
1". Mmangold, wio 15 one
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RE: WIRE TAPPING

o DECLASTIED BL%WIMJ&

In response to the request by the Bureau for arfmn con-
cerning the construction and application of twdfdecisions rendered _by
therSupreme Court on April 27, 1942, relating fo wire tapping in the
capes of Uoldstein versus United States and Goldman versus United States,

“the Department has advised that these two d90131ons enunciate the fol-
lowing proposxt1ons of law:

!‘ "l. The Court in the’Goldman case reaff1rms the d601810n in

/ //Olmstead versus United States, 277 U. S. 438, rendsred in 1928, that wite

tapping does not constitute a search and seizure, and, therefore, is not
u,_.rol'apvered by the ban of the Fourth Amendment against unreasonable search

M:. k. ‘Aaqpiggtzure This ruling eliminates the constitutional question entirely
Mr. Cl."from wiTe tapping matters. Wire tapping is not & violation of any con-

Gl.vlifft‘ftbnal prxvxlege and the only point to be considered is whether and

. Ladq W@8T W ufder What circumstancea it constijutes a violation of an Act of Congress.

Wiaka ’

* av-vnv

ﬁ

f*"; L‘“

Mr. Rosesn 'I‘he use of a detectaphone at,t.ached on the outer wall of th
Sy Tt“,p"':""ﬁ‘!‘ﬁ’éh occupxed by the person whose conversation is being overheard, i /
Mr. CarsoBOV ‘ and, thersfore, is not burrod by Section 605 4/’
Mr. r . % om! 1934,
Mr <, -

' -;’ﬁb N N -éﬁi 2&% proﬁ%grggo of Bection 605 of the Communications Act of
el Oy 34 N ﬁiﬁZaB le hone conversations are concerned, is limit-

~ e, T N to interception of e communication traveling between the two
~ ~, A WIJ ‘H‘dhﬂr Hrrgﬂ nnt nr"'l HH:. fha uge hf o r'!nv-| re Avarhasring what
~ QOeRLRRL ud a vigse ¢verhearing what

RN ’i"_‘ibﬁdfa.rbcrojae efd of the conversation.

o 4
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"4, The Court leaves open the question as to what would be the
result if the premises were invaded and an instrument, such zr a dicta-
phone, were lefi therein for the purpose of overhearing a conversation
carried on in such premises. In my opinion, however, in view of the limita-
tion placed by the Court on tha prehibitions cof Section 605 of the Communica-
tions Act, the use of a dictaphone in such a manner would probably not

be violative of the statute. .

"5, Only a person who was a party to a conversation intercepted
by wire tapping has a standing to object to ite use. Any other deferndant
in the same case Who Was Not a party to the conversation will not be
heard to raise an objaction that the evidence was illegally obtained.
This conclusion was reached on the analogy to the cases which hold that
in the event evidence is obtained by an unlawful search and seizure, no
defendant may move to Buppress the evidence except the one who was subjected
to the unlawful search and seizure.

"The Couri did not pass upon the question as to whether wire tapping
in and of iiself is a violation of the statute if such wire tapping is not
connected with the use of the evidence obtained thereby in a court pro-
ceeding. On this point, therefore the law remains as it was before the
decisions were rendered. It has always been our view that since the
gtatute prohibits any one to intercept and to publish or divulge a com-
munication coversd by the Act, it is not unlawful to intercept communica-
tions, i. e., to tap wires, unless such interception is followed by publica-
tion or divulgence."

This information is submited for the attenticn and guidance of
the investigative personnel in the field.

. Very truly yours,
/ . q . n . %HA ’ a

John Edgar Hoover .
Director
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MEMORANDUM FOR LR, LADD

o

RE:™ WIRZ TAPPING

Transmitied herewith is a sugzested insert
for the Bureau Bulletin releting to wire tzwuping based
upon the memorgndum submitted by Judge Alexender
Holtzoff of the Denartment under dete of lLey 7, 1942,
with refersnce to the two decisions rendered by the
Supreme Court on April 27, 1942, in the cases of
Goldstein versus United States and Goldnen versus United
Stetes reletin~ to wire tapnin~,

Respectfully, -

A 53,55/,/.,1_,: -
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' g . . The majority noted thai Ash.

' ETal} had been taken tnto custody, ols
¢ 10 days after the crime, aboyt ¥ Mr. Rosen___
ans 0rce c'tlock on a Saturday evening and Mr. Traey
o 1WAS questio ally until Mr. Carson
~ . onday morpi 9:30 o'clock. Mr. Coft
Confaccian et oot compinio ot Cottey
WUIHIL JUIVUIE was physically abused but he was ! Mr. Hendon

examined by relays of officera Mr. Ersmer

. ‘untll, afier 28 hours of question- . M. MeGui _—
Mniorits Assails ing, he pamed Ware s the mur- u’- ‘i“ "';--—
. T, . “The Constttution of the United | r. Quinn Tamm
Novel Doctrine . [Btates stands as a bar against the Mr. Nease

convictian of amy i{ndividual in an |
By WILLARD EDWARDS Americah tourt by means of sl

In 2 63 decision fraught with 1‘39(; :OBIGSSiOD." the mnicg'ltsr_f
\I significance t5 the law enforce ned. ~ {
. thorities of the 48 States, seizure during which period he

. the Ubreme  Court  yesterday | wiy .ﬁ?:“ﬁ,*h?‘cgmﬁ;ﬁ—‘-‘wh-
. rufed that & contesSton in & Ten-'! CUL Meép of fest ,?'élayisz "of o

; m% ithout res-

- Diessee Murder’ case was hﬁ_;n!s- ; : :
See_mur pite ... We think a situation
glble because 1& Was Obt.aiBEdl.!ter su~h As that here shown by un-

36 hours of qjestioning, althdugh coutradicted evidence is 8o inher.
no violence had been employed, .|€ntly coercive that its very exist-

L

>4

- On this basis, the court reyersed | €nce is firreconciliable with the

- i~ the convictions of two me;n"‘:who i:Dlone 1:35&%?. e:.xt.?,l freedom by
N _had been sentenced to 99 years tn ' =
w prison for complicity in the slay- E“‘“’”fhd Principles Ignored . \ p
R " ing of Mrs. Zelma Ida Ashcraft, of  The minority opinion stated: \

" Memphis, on. June §5,°1941, “A confession made by one in =
- . } custody) heretofore has been ad-
N Criticlzed by Minority ‘missible in evidence unless it was
\\J ! ‘The defendants were E. Bl ash- Proved and found that it was ob- .

tained by pressures so strong

‘crafl, 45, husband of the dec » that it was in fact involuntarily | »”
. John Ware, 20, a Negro, the made, that the individual will of | . )
: latter, according to the confes ﬁgrgﬁc‘g&r conféaesls‘gcl;bll‘fti:,i]eblc;;z;i .
. sions, having been hired by the torture, : .
. husband to commit the murder. f;ﬁs'fd' trickery, threats or prom ‘ o
g The Aisserating minority, com- “Questioning Is an indispenss-’ e,
T of Justjices Jackson, Roberts | ble instrumentality of justice ., .| ‘, o
~ | o7t FrankfuTier, bitterly eriticized | W€ C2nhot read an undiscrimingt. _ - .
o A0 STRLETU T wx‘. UILLETLY cnucmeu[ ing hostillty to mere Lnt.errogation | - ' -
N the majorit:¢ opinion resd by Jus | iyin the Constitution withont ux- § { '\ w0
S N (e Black ir, which Justices Stone, [Ruly fettering the States 1o pro- By 2
S~ d, Dougl'es, Murphy, and Rut- } ¥ting sociely from crime. : 3
ledge coneur ‘ed. TS = -
The “new’ and novel,” doctrine }
enuncisted : )y the majority may ~
fetter the @tates in protecting s
society frona the criminal, the _ ) /, . .
minorily proitested, and the - ~ /- A
®as “moving 1 far und fast” in th @E{Cﬂi X / el
. direction of ys;rohibiting use of all NOT RECORDRD
' confessions n fier mrrest, .
The use of 't-he udue.m of . \‘1 87 MAY 20 1944
"|law” clause ‘in the Fourteenth .. .
Amendment “i%o disable the States | —
in protection +of society from crime R
is quite a5 dasngerous and delicate
8 yse of Feder-al judicial power as!
to use it to ! disable them from
J social and ecomomic experimenta-
|tion, the min ority asserted.
- ’,‘ , ‘! -.‘.h | f,-v' - &
Lo Pi!ti‘"!wc). 'hgtm \ . WASHINGTON TIl(ES-_HERALD
g T e , ' ' MOBNING EDITION §-2-¢ <
¢ Lo _ - ’ ‘
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SUPREME COURT OF THE UNITED STATES.M.:,/
No. 391.—Ocrore Tema, 1943 Q’{ Tracer -

Mr. Mohr ...

rhr Carnen Lo

E. E. f hn W .. . . S T P
E AShc;‘,ititﬁzingo n Ware,) On Vrit of Certiorari to thé"' ™ .
’ Supreme Court of the Stafe ™ "7~
vs. af Mannaccoes Mr. ek
State of Tennessee. J Mr. Quini T
| 8 SENNEER
v Candy
[May 1, 1944.) . iy

. . . s e bttt
Mr. Justice BLack delivered the opinion of the Court. *

About three o’clock on the morning of Thursday, June 5, 1941,
Mrs. Zelma Ida Asheraft got in her automobile at her home in
_'Mempﬁls Ter nnessee, and ‘set out on a trip to visit hker mother’s

PR - S Toats in the

Homie i NENwuceAy. LiAte o wae afternﬁon of the same day her car
was observed a few miles out of Memphis, standing on the wrong
side of & road which she would likely have taken on her journey.
Just off the road, in a slough, her lifeless body was found. On
her head were cut places infiicted by blows sufficient to have caused
her death. Petitioner Ware, age 20, a Negro, was indicted in a
state court and found guilty of her murder. Petitioner Asheraft,
age 45, a white man, husband of the deceased, charged with having
hired_ Ware to commit the murder, was tried jointly with Ware

HI]U. COHV]L[GQ as un HCCEESUI_'Y UELDI‘B tne IdLL DUIH were Seﬂbeﬂceu
to nmety-mne vears in the state penitentiary. The Supreme Court
of Tennessee affirmed the convictions. —Tenn. —.
In applying to us for certiorari, Ware and Asheraft urged that
alleged. confessions were used at their trial which had been ex-
torted from them by state law enforcement officers in violation of
the Fourteenth Amendment, and that "solely and alone” on the
basis of these confessmns they had been convieted. Their conten-

tions raised a federal question which the record showed to be sub-

siantial and we brought both cases here for review. Upon oral
“argument before this Court Tennessee’s legal representatives con-
ceded that the eonvictions eonld not be sustained without the con- .
fessions but defended their use upon the grcund that they were 5 ./l

¥
not ecompelled but were ‘‘freely and voluntarily made.” L) i

}
ﬂ//
(2 TAS A i




2 Asheraft et al. vs. State of Tennessee,

The record discloses that neither the trial eourt nor the Ten-
nessee Supreme Court actually held as a matter of faet that
petitioners’ confessions were ‘‘freely and voluntarily made."”” The
trial court heard evidence on the issue out of the jury's hearing,
but did not itself determine from that evidence that the confes-
sions were voluntary. Instead it over-ruled Asheraft’s objection
to the use of his alleged confession with the statement that, ‘*This
Court is not able to hold, as & matter of law, that reasonable minds
might not differ on the question of whether or not that alleged
~ confession was voluntarily obtained.”” And it likewise over-
_ ruled Ware’s objection to use of his alirged confession, stating
that ‘‘the reasonable minds of twelve men might . . . differ as to
. whether Ware’s confession was voluntary, and . . . there-
fore, that is a question of fact for the jury to pass on.”’! Nor
did the State Supreme Court review the evidence pertaining to
the cornfessions and affirmatively hold them voluntary. In sus-
taining the petitioners’ eonvietions, one Justice dissenting, it went
no further than to point out that, ‘“The trial judge . . . held
. . . be could not say that the confessions were not voluntarily
made and, therefore, permitted them to go to the jury’, and to
declare that it, likewise, was ‘‘unable to say that the confessions
were not freely and voluntarily made.’”®
If, therefore, the question of the voluntariness of the two con-
fessions was actually deeided at all it was by the jury. And the
jury was charged generally on the subject of the two confessions
as follows:

1 The legal test applied by the trial court to determine the admissibility
of the two confeasions was stated thus:

‘“The Court has eome to the conclusion . . . that the law in Tennesace
with reference to eoufession is simply this: it is largely a question of fact
a8 to whether or not a confession ig voluntary, and is made without hope of
reward or fear of punishment. 1f only becomen a question of law for the Court
to decide when, from the facts surrounding the taking of the alleged com-
fessions or statements, the Court, as a matter of law, can hold that the State
hag failed to carry its burden, which it has of shovnng that the confeasiona
were free and voluntarily, and that reasonable minds could not differ, and
could come to but ome conclupion that the confessions were involuntary and
forced.??

2 Notwithstanding the apparent faet that peither the trial court mor the
appellate eourt aﬁirmatlvely held the eonfessions voluntary, the Tennessee
Bupreme Court, in ita apinion, reatated the rule it had announced in previous
cases, that, * “When econfessions are offered as evidence, their competency
becomes a preliminary guestion, to be determined by the Court. . . . [If]
the judge allow the jury to determine the preliminary faet, it is error, for
which the judgment will be reversed.’’ See Belf v. State, 65 Tenn. 244, 253.

L]
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““T further charge you that if verbal or written statements made
by the defendants freely and voluntarily and without fear of pun-
ishment or hope of reward, have been proven to you in this case,
you may take them into consideration with all of the other faects
and eircumstances in the case. . In statements made at the
time of the arrest, you may take into consideration the condition of
the minds of the prisoners owing to their arrest and whether they
were influenced by motives of hope or fear, to make the state-
ments. Such a statement is competent evidence against the de-
fendant who makes it and is not competent evidence against the
other defendant . . You eannot consider it for any purpose
against the other defendant.”’

Concerning Asheraft’s alleged confession this general charge
constituted the sole instruction to the jury.® But with regard to
‘Ware's alleged confession the jury further was instrueted:

““It is his [Ware’s] further theory that he was induced by the
fear of violence at the hands of a mob and by fear of the officers
of the law to confess his guilt of the crime charged against him,
but that such eonfession was false and that he had nothing what-
soever to do with, and no knowledge of the alleged crime. If you
believe the theory of the defendant, Ware, . it is your duty
to acquit him.”’

Having submitted the two alleged confessions to the jury ir this

- manner, the trial court instructed the jury that:

‘“What the proof may show you, if anything, that the defendants
have said against themselves, the law presumes to be true, but any-
thing the defendants have said in their own behalf, you are not

" obliged to believe, . . .’*

This treatment of the confessions by the two State courts, the
manner of the confessions® submission to the jury, and the em-
phasis upon the great weight to be given confessions make all the
more important the kind of ‘‘independent examination’’ of peti-
tioners’ claims whieh, in any event, we are bound to make. Lisenba
v. Califoraia, 314 U. 8, 219, 237-238. Our duty to make that ex-
amination could not have been ‘‘foreclosed by the finding of a
court, or the verdict of a jury, or both.”’ Id. We proceed there-
fore to consider the evidence relating to the circumstances out of
which the alleged confessions came.

30n motion for new trial, Asheraft’s soumsel urged error in that, ‘‘The
ecourt . . . in delivering his’ charge to the jury . . . in no place or at any
time . . . presented the theory of the defondant Asheraft to the jury. He
wholly and completely in his charge ignored the theory of the defendant Ash-
eraft that the alleged confessions or admissions made by bim . . . were not
freely and veluntarily made. . . .”?
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First, as to Ashcraft. Asheraft was born on an Arkansas farm,
At the age of eleven he left the farm and became a farm hand
working for others. Years later he gravitated into construetion
work, finally becoming a skilled dragline and steam shovel oper-
ator. Uncontradicted evidence in the record was that he had aec-
quired for himself ‘‘an excellent reputation.”” In 1929 he mar-
ried the deceased Zelma Ida Asheraft. Childless, they accumu-
lated, apparently through Ashcraft’s earnings, a very modest
amount of jointly held property ineluding bank aecounts and
an equity in the home in which they lived. The Sitpreme Court of
Tennessee found ‘‘nothing to show but what the home life of
Asheraft and the deceased was pleasant and happy.”’ Several of
Mrs. Asheraft’s friends who were guests at the Asheraft home
on the night before her tragic death testified that both husband
and wife appeared to be in a happy frame of mind.

The officers first talked to Asheraft about 6 P.M. on the day of
his wife's murder as he was returning home from work, Informed
‘by them of the tragedy, he was taken to an undertaking establish-
ment to identify her body which previously had been identified
only by a driver’s license. From there he was taken to the county
jail where he conferred with the officers until about 2 A M. No
clues of ultimate value came from this conference, though it did
result in the officers’ holding and interrogating the Asherafts’
maid and several of her friends. During the following week the
officers made extensive investigations in Asheraft’s neighborhood
and elsewhere and further conferred with Asheraft himself on
several oceasions, but none of these aetivities produced tangible
evidence pointing to the identity of the murderer.

Then, early in the evening of Saturday, June 14, the officers
came to Ashcraft’s home and ‘‘took him into custody.”’ In the
words of the Tennessee Supreme Court,

““They took him to an office or room on the northwest corner of
the fifth floor of the Shelby County jail. This office is equipped
with all sorts of erime and detective devices such as a fingerprint
outfit, eameras, high-powered lights, and such other devices as
might be found in a homicide investigating office. . . . It ap-
pears that the officers placed Asheraft at a table in this room on
the fifth floor of the county jail with a light over his head and
beran to quiz him. They questioned him in relays until the fol-
Inwing Monday morning, June 16, 1941, around nine-thirty or
ten o’clock. It appears that Asheraft from Saturday evening
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at seven o cloek untll M(mday mormng at approximately nine-
u.url.y never left this bomicide room on the fifth fioor.’™

Testimony of the officers shows that the reason they questioned
Asheraft ‘‘in relays’’ was that they became so tired they were
compelled to rest. But from 7:00 Saturday evening until 9:30
Monday morning Asheraft had no rest. One officer did say that
he gave the suspect a single five minutes respite, but except for
this five minutes the procedure consisted of one continuous stream
of questions.

As to what happened in the fifth-floor jail room during this
thirty-six hour secret examination the testimony follows the usual
pattern and is in hopeless conflict.® Asheraft swears that the first
thing said to him when he was taken into custody was, ‘‘Why in
hell did you kill your wife?’’; that during the course of the ex-
amination he was threatened and abused in various ways; and that
as the hours passed his eyes became blinded by a powerful eleec-
tric light, his body became weary, and the strain on his nerves
became unbearable® The officers, on the other hand, swear that
throughount the questioning they were kind and considerate. They
say that they did not aceuse Asheraft of the murder until four
hours after he was brought to the jail building, though they freely

4 From the testimony it appears that Asheraft was taken from the jail about
11 o’clock Sunday night for a period of approximately an hour io heip the
officers huat the place where Wara lived. On his return Asheraft was, for a
short time, kept in a jail room different from that in which he was kept the
rest of the time.

& ¢“Ag the report avers ‘The third degree is a secret and illegal practice.’
Hence the difficulty of discovering the facts aa to the extent and manner it
is practiced”’ IV Reports of National Comnittea on Law Observance and
Enforcement (Wickersham Commigsion), U. 8. Government Printing Offize,
1931, Lawlessness in Law Enforeement, p. 3. Station houses and jails are
most frequently employed for third degrae pra.chces, “upatan'n rooma or back
Fooms being somelimes picked ont for thelr greater privacy.”' I4., The Third
Degree, p. 170. Cf. Chambers v. Florida, 309 T, 8. 227, 238.

8¢ Work’ is the term used to signify any form of what is commonly
called the third degree, and may consist in nothing more than a severe cross-
examination, Perhaps in most ¢ases it is no more than that, but the prisoner
knows he is wholly at the merey of his inquisitor and that the severe croas-
examination may at any moment shift to & severe beating. . . . Powerful
lights turned full on the prisoner’s face, or switched on and off have been
found effective. . . . The most commonly used method is persistent queation-
ing, continuing_hour al’ter hour, aomatmml by rela_ys of officers, It has been

known sinee 150¢ at least that ucp(:'luun of alcrp is the most offective

torture and certain te produce any confession desired.’’ Report of Committee
on Lawless Enforcement of Law made to the Seetion of Criminal Law and
Criminology of the American Bar Association {1930) 1 American Journal of
Police Science 575, 579-580, also quoted in IV Wickershan Report, supra,
p. 47,
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admit that from that time on their barrage of questions was con-
stantly directed at him on the assumption that he was the mur-
derer. Together with other persons whom they brought in on
Monday morning to witness the culmination of the thirty-six hour
ordeal the officers declare that at that time Asheraft was “‘cool”’,

ealm’’, ‘‘collected’’, ‘‘normal”’; that his vision was unimpaired
and his eyes not bloodshot; and that he showed no outward signs
of being tired or sleepy.

As to whether Asheraft aetuslly confessed there is a similar
eonflict of testimony. Asheraft maintains that although the offi-
cers inecessantly attempted by various tacties of intimidation to
entrap him into a eonfession, not once did he admit knowledge
concerning or participation in the crime. And he specifically
denies the officers’ statements that he accused Ware of the erime,
insisting that in response to their questions he merely gave them the
name of Ware as one of several men whe occasionally had ridden
with him to work. The officers’ version of what happened, however,
is that about 11 P.M. on Sunday night, after twenty-eight hours’
constant questioning, Asheraft made a statement that Ware had
overpowered him at his home and abducted the deceased, and
was probably the killer. About midnight the officers found Ware
and took him into custody, and, according to their testimony, Ware
made a self-ineriminating statement as of early Monday morning,
and at 5:40 A.M. signed by mark a written confession ip which
appeared the statement that Asheraft had hired him to commit
the murder. This alleged confession of Ware was read to Ash-
craft about 8ix o’elock Monday morning, wherenpon Asheraft is
said substantially to have admitted its truth in a detailed state-
ment taken down by a reporter. About 9:30 Monday morning
a transeript of Asheraft’s purported statement was read to him.
The State’s position is that he affirmed its truth but refused to
sign the transeript, saying that he first wanted to consult his
lawyer As to this latter 9:30 episode the officers’ testimony is
in to Wltness the end of the exammatlon.

In reaching our conclusion as to the validity of Asheraft's con-
fession we do not resolve any of the disputed questions of fact
relating to the details of what transpired within the confession
chamber of the jail or whether Ashcraft actually did eonfess’”

7 The use in evidence of a defendant’s coerced confession cannot be justified
on the ground that the defendant has deniéd he ever gave the confession.
White v. Texas, 310 U, . 530, 531-532,

+

~

Ashcrafi et ol. vs. Siate of Tennessee. T
Such disputes, we may say, are an inescapable consequence of
secret inguisitorial practices. And always evidence concerning
the inner details of seeret inquisitions® is weighted against an ac-
cused, partieularly where, as here, he is charged with a brutal
erime, or where, a8 in many other cases, his supposed offense bears
relation to an unpopular economie, politiea), or religious cause.
Our conclusion is that if Asheraft made a confession it was not
l voluntary but compelled, 'We reach this eoneclusion from facts
which are not in dispute at all. Asheraft, a eitizen of excellent
reputation, was taken into custody by police officers. Ten days’
examination of the Asherafts’ maid, and of several others, in
jail where they were held, had revealed nothing whatever against
Asheraft. Inguiries among his neighbors and business associates
likewise had failed to unearth one single tangible clue pointing
to his guilt. For thirty-six hours after Asheraft’s seizure during
which period he was held incommunicado, without sleep or rest,
relays of officers, experienced investigators, and highly trained

8 State and federal courts, textbook writers, legal commentators, and gov-
ernmental commissions consiatently have applied the name of ‘‘inquisition’’
to prolonged examination of suspects conducted as was the examination of
Asheraft. See, e. g, cases cited in IV Wickersham Report, supra, and also

PP. 44, 47, 48, and passim; Pound (Cuthbert W.), Inquisitorial Confessions,
1 Coruell L. Q 17; Chambers v. Florida, 309 U. 8. 227, 237; Bram v. Tinited
States, 168 U. 8, 532 544; Brown v, Walker 161 U. 8. 501, 596 Counselman
v Hn.chcock, 142 U, 8. 547, 573; et Cooper v. BState, 86 Ala. 610, 611.
In a case where no physical violence was inflicted or threatened, the Supreme
Court of Virginia expressly approved the statement of the trial judge that
the manner and methods used in obtaining the confession read “‘like a
chapter from the history of the inquisition of the Middle Ages.’’ Enoch v.
Commonwealth, 14] Va. 411, 423; and sce Cross v, Btate, 142 Tenn. 510, 514.
The analogy, of course, was in the fact that old inquisition practices included
questioning suspects in secret places, away from frienda and counsel, with
notaries waiting to take down ‘‘confessiona’’, and with arrangements to have
the suspect later afirm the truth of his confession in the presence of witneases
who took no part m the inquisition. See Encyclopedia Britaunica, Fourteenth
Ed., ‘‘Inquisition'’; Prescott, Ferdinand and Isabelia, Sixth Ed., Part First,
Chap. VII, The Inqulsmon viix Wigmore on Evidence, Third Ed, P 307,
“{Iy the more serious offenses the party suspected is nrrested he is placed on
his inguisition before the chief of police, and a statement is obtained. . . .
Where the office of the distriet attorney is in political harmony with the police
system, the district attorney is generally invited to be present 2s an in-
quisitor.’’ 2 Wharton on Criminal Evidence, Eleventh Ed., pp. 1021-1022;
and sce Notes 5 and 6, supra.

An admirable summary of the generally expresaed judicial attitude toward
these practices is set forth in the Report of The Comumittee on Lawless En-
forcement of Law, 1 Amer. Journ. ¢f Polics Beience, supra, p. 587: ¢/ Hold-
ing incomnunicado is objectionable becsuss arbitrary—at the mere will and
unregulated pleasure of a police officer, ®* ®* * The use of the third degree is
obnoxious because it is secret; because the prisoner is wholly unrepresented;
because there is present no neutra] impartial authority te determine questions
between the police and the prisoner; because there is uo limit to the range of
the inquisition, nor to the pressure that may be put upon the prisouner,’’
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lawyers questioned him without respite. Erom the ben'mnm" of
the questlomn% at 7_o’clock on Saturday eveniug nntll 6 0 clock
on Monday moruing Ashcraft denied that he had au}thmg to
do with the mprder of Bis wife. And at a hearing before a magis-
trate about 8:30 Monday morning Asheraft pleaded not guilty to
the charge of murder which the officers had sought to make him
confess during the previous thirty-six hours.

. st cibamadlion ook an 4ot hawa ohiarees ananantradia d

e muﬂklua.ﬁmu that here shown by uncontradic
evidence is so_inherently coercive that its very existence is irre-

- eoncilable’ mth | the possession of mental freedom by a lone suspect
against whom its full coereive foreg is brought to bear.? It is in-
conceivable that any court of justice in the land, conducted as our
courts are, open to the publie, would permit proseeutors serving in

relays to keep a defendant witness under continuous eross exam-
lhnhn'n fnp 1hn-fu_gnr honrg thhn rest or ulegp in an effort to
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extract a ‘‘voluntary’’ confession. Nor can we, consistently with
Constitational due process of law, hold voluntary a confession
where prasecutors do the same thing away from the restraining
influences of a public trial in an open court room.'®

The Constitution of the United States stands as a bar against
the convietion of any individual in an American court by means

¢ Bram v. United Sta 68 U. 8. 532, 556, 562-563; see also Wan w.

tes, 1

United States, °68 U. 8. 1, 14-15; Burdeau "v. McDowel], 256 U. 8. 463, 475;

Counselman v. Hitebcoek, 142 U. 8. 547, 573-574; 3 Elliot’s Debates, pp. 445-
449, 452; of. Chambers v. Florida, 309 U. 8. 227. The question in the Bram case
was whether Bram had been eompelled or coerced by a police officer to make a
relf- Igcnmmgfnrv statement, contrary to the Fifth Amendment; and the ques-
tion here is whe:her Asheraft almilarly was coerced to make such a statement,
‘ontrary to the Fourteenth Amendment. Lisenba v, California, 314 T. S. 218,
.36-238, Taken together, the Bram and Liarnba cases hold that a eocereed er
compelled confession cannot be used to conviet 3 defendnnt in any state or
federal court. Apd the decision in the Bram case makes it clear that the ad-
mitted circumstances under which Asheraft is alleged to Lave confessed pre-
cluda a holding that he acted voluntarily.

10 Compare the following allegation contained in Asheraft’s motion for

new trial, ‘‘The Sheriff’s deputies . . . set themselves up as a quasi
judicial tribunal and tried . . . and convieted him there and in so doing
rendered a trial . . . before the trial court . . . and the jury of peers . . .

a mere formality,”’ with Lisenba v. California. supre, p. 237. ¢‘The re-
quirernent of a public trial is for the benefit of the accused; that the public
may see he is fairly dealt with and not unjustly eondemned, and that the
prescnce of mtereated spectators may keep his triers keenly alive to a sense

mame e o Tidee ood dha fxumawbnnasn Af thais fecadinma 2
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Cooley’s Constitutional Limitations, Sixth Ed. (1890} p. 379; sce also I\ed
dington v. State, 19 Ariz. 457, 45%. “‘The aid of cuunsel in preparation would
be farcical if the case could be foreclosed by a preliminary inquisition which
would squeeze out conviction or prejudice by means uncopatitutional if used at
the trial.”* Wuood v. United States, 128 F. 2d 265, 27). See also Chambers
v. Plorida, supra, p. 237, Note 10,
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of a coerced confession."! There have been, and are now, certain
foreign nations with governments dedicated to an opposite policy:
governments which conviet individuals with testimony obtained
by police organizations possessed of an unrestrained power to seize
persons suspected of crimes against the state, hold them in seeret
custedy, and wring from them confessions by physical or mental
torture. So long as the Constitution remains the basic law of our
Republie, America will not have that kind of government.

Second, as to Ware. Ashcraft and Ware were jointly tried, and
were convicted on the theory that Asheraft hired Ware to perform
the murder. Ware's conviction was sustained by the Tennessee
Supreme Court on the assumption that Asheraft’s confession was
properly admitted and his convietion valid., Whether it would
have been sustained had the eourt reached the conclusion we have
reached as to Asheraft we cannot know. Doubt as to what the
State court would have done under the changed cireumstances

brought about by our reversal of its decision as to Ashcraft is
Pmnhamnr! hv the nosition of the State’s renragantatives in thig

pLis ] A i LT plsdiaell LA pu L £ LR a1 Cpaloiiiiauayia LR

Court. They have asked that if we reverse Asheraft’s conviction
we also reverse Ware’s.

In disposing of cases before us it is our responsibility to make
such disposition as justice may require. ‘‘ And in determining what
Justice does require, the Court is bound to consider any change,
either in fact or in law, which has supervened since the judgment
was entered.”’ Patterson v. Alabama, 294 U. 8. 600, 607; State
Taz Commission v. Van Coft, 306 U. 8. 511, 515-516. Application
of this guiding principle to the case at hand requires that we send
Ware’s case back to the Tennessee Supreme Court. Should that
Court in passmg on Ware's conviciion in the i light of our ruling
as to Asheraft adopt the State Attorney General's view and re-
verse the conviction there then would be no occasion for our pass-
ing on the federal question here raised by Ware. Under these
circumstances we vacate the judgment of the Tennessee Supreme
Court aflirming Ware’s conviction, and remand his case to that
Court for further proceedings.

The judg?nppt ﬂmmnlnw Asheraft's sonv
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the cause is remanded to the Supreme Counrt of Tennessee for
proceedings not inconsistent with this opinion,

It is so ordered.

1L Chambers v, Florida, 309 U. 8. 227; Canty v. Alabama, 309 U, 8 629;
White », Texas, 310 U. 8. 530; Lomax v. Texas, 313 U. B. 544; Vernon .
Alubama, 313 U. 8. 547; Lisenba v, California, 314 U. 8. 219, 236-238; Ward
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Mr. Justice JacEsoN, dissenting.

A govereign state is now before us, summoned on the charge that
is has obtained convictions by methods so unfair that a federal
court must set aside what the state courts have done. Heretofore
the state has had the benefit of a presumption of regularity and
legality. A confession made by one in custody heretofore has been
admissible in evidence unless it was proved and found that it was

obtained by pressures so strong that it was n fact involuntarily

moada that tha individnal will af tha nartionlar sonfosenrs had hn.m'l
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overcome by torture, mob violence, fraud, trickery, threats, or
promises. Kven where there was excess and abuse of power on
the part of officers, the State still was entitled to use the confession
if upon examination of the whole evidence it was found to nega-
tive the view that the accused had *‘so lost his freedom of action
that the statements made were not his but were the result of the
deprivation of his free choice to admii, io deny, or io refuse io
answer.'' [isenba v. Cdlifernig, 314 U. 8. 219, 241.

In determining these jssues of faet, respect for the sovereign
character of the several states always has constrained this Court
to give great weight to findings of faet of state courts. While we
have sometimes gone baek of state court determinations to make
sure whether the guaranties of the Fourteenth Amendment have
or have not been violated, in close cases the decisions of state eourts
have often been sufficient to tip the scales in favor of affirmance.
Lisenba v. California, supre, 238, 239; Buchalter v. New York,
319 U. 8. 427, 431; ef. Milk Wagon Drivers Union v. Meadow-
moor Dairies, 312 U, S, 287, 294,
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As we read the present decision the Court in effect declines to
apply these well-established prineiples. Iunstead, it: (1) substi-
tutes for determination on eonflieting evidence the question whether
this confession was actually produced by coercion, a presumption
that it was, on a new doctrine that examination in custody of this
duration is ““inherently coercive’’; (2) it makes that presumption
irrebuttable—i.e., & rule of law-—because, while it goes back of
the State decisions to find certain facts, it refuses to resolve con-
fliets in evidence to determine whether other of the State’s proof
is sufficient to overcome such presumption; and, in so doing, (3)
it sets aside the findings by the courts of Tennessee that on all the

- faets this confession did not result from coercion, either giving

those findings no weight or regarding them as immaterial.

We must bear in mind that this case does not come here from
a lower federal court over whose eonduet we may assert a general
supervisory power. If it did, we should be at liberty to apply
rules as to the admissibility of confessions, based on our own con-
ception of permissible procedure, and in which we may embody re-
strictions even greater than those imposed upon the states by the
Fourteenth Amendment. See Bram v. United States, 168 U. 8. 532;

. , . .
Ziang Sung Wan v. United States, 266 U. S. 1; McNabb v. United

States, 318 U. 8. 332, 341; United States v. Mitchell, Nos. 514, 515,
this Term, decided April 24, 1944. But we have no such super-
visory power over state courts. We may not lay down rules of
evidence for them nor revise their decisions merely because: we
feel more confidence in our own wisdom and rectitude. We have
no power to diseipline the police or law-enforcement officers of the
State of Tennessee nor to reverse its eonvictions in retribution for
conduet which we may personally disapprove.

The burden of protecting society from most crimes against per-
sons and property falls upon the state. Different states have
different crime problems and some freedom to vary procedures
according to their own ideas. Here, a state was forced by an un-
witnessed and bafiling murder to vindieate its law and protect its
society. To nullify its conviction in this partieular case upon a
consideration of all the facts would be a delicate exercise of fed-
eral judicial power. But to go beyond this, as the Court does
today, and divine in the due process clause of the Fourteenth
Amendment an exclusion of confessions on an irrebuttable pre-

i—
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sumption that custody and examination are ‘‘inherently coercive’’
if of some unspecified duration within thirty-six hours, requires
us to make more than a passing expression of our doubts and dis-
agreements.

I.

The claim of a suspeet to immunity from questioning creates one
of the most vexing problems in eriminal law—that branch of the
law which does the courts and the legal profession least credit.
The consequences upon society of limiting examination of persons
out of court cannot fairly be appraised without recognition of the
advantage criminals already enjoy in immunity from compulsory
examination in court. Of this latter Mr. Justice Cardozo, for an
all but unanimous Court, said: ‘‘This too might be lost, and jus-
tice still be done. Indeed, today as in the past there are students
of our penal system who look upon the immunity as a mischief
rather than a benefit, and who would limit its scope, or destroy it
altogether. No doubt there would remain the need to give pro-
teetion against torture, physical or mental.”’ Palko v. Connecticut,
302 U. S. 319, 325.26.

. N 3 P -]
This Court never yet has held that the Constitution denies a

State the right to use a confession just because the confessor was
questioned in custody where it did not also find other cireum-
stances that deprived him of a ‘*free choice to admit, to deny, or
to refuse to answer.’”’ Lisenba v. Californis, 314 U. 8. 219, 341.
The Constitution requires that a conviction rest on a fair trial.
Forced confessions are ruled out of a fair trial. They are ruled
out beecause they have been wrung from a prisoner by measures
which are offensive to coneepts of fundamental fairness. Different
courts have used different terms to express the test by which to
Judge the inadmissibility of a confession, such as ‘‘forced,’” ‘‘co-
erced,”’ ‘‘Involuntary,” ‘‘extorted,”” ‘‘loss of freedom of will.”’
But always where we have professed to speak with the voice of the
due process clause, the test, in whatever words stated, has been ap-
plied to the particular confessor at-the time of confession.

It is for this reason that American courts hold almost univer-
sally and very properly that a econfession obtained during or
shortly after the confessor has been subjected to brutality, torture,
beating, starvation, or physical pain of any kind is prima facie
“‘involuntary.’”” The effect of threats alone may depend more on
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individual susceptibility to fear. But men are so constituted that
many will risk the postponed consequences of yielding to a de-
mand for a confession in order to be rid of present or imminent
physical suffering. Actual or threatened violence have no place
in eliciting truth and it is fair to assume that no officer of the law
will resort to eruelty if truth is what he is seeking. We need not
be 100 exacting about proof of the effects of such violence on the
individual involved, for their effect on the human personality is
invariably and seriously demoralizing.

‘When, however, we consider a confession obtained by guestion-
ing, even if persistent and prolonged, we are in a different field.
Interrogation per se is not, while violence per se is, an outlaw.
Questioning is an indispensable instrumentality of justice. It may
be abused, of course, as eross-examination in court may be abused.
but the principles by which we may adjudge when it passes
constitutional limits are quite different from those that condemn
police brutality, and are far more diffienlt to apply. And they
call for a more responsible and cautious exercise of our office.
For we may err on the side of hostility to violence without doing
injury to legitimate prosecution of erime; we cannot read an un-
diseriminating hostility to mere Interrogation into the Constitu-
tion without unduly fettering the States in protecting society from
the eriminal,

It probably is the normal instinet to deny and comceal any
shameful or guilty aet. Even a ‘“‘voluntary confession’ 'is not
likely to be the product of the same motives with which one may
volunteer information that does unot ineriminate or concern him.
The term ‘‘voluntary'’ confession does not nean voluntary in the
sense of a confession to a priest merely to rid one’s soul of a sense
of guilt. **Voluntary confessions’’ in eriminal law are the product
of calculations of a different order, and usually proceed from a
belief that further denial is useless and perhaps prejudicial. To
speak of any confessions of crime made after arrest as being **vol-
untary’’ or “uncoerced’’ is somewhat inaccurate, although tradi.
tional. , ‘

A confession is wholly and incontestably voluntary only if a
guilty person gives himself up to the law and becomes his own
aceuser. The Court bases its decision on the premise that eustody
and examination of a prisoner for thirty-six hours is ‘‘inherently
coercive.”” Of course it is. And so is custody and examination
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for one hour. Arrest itself is inherently coercive, and so is deten-
tion. When not justified, infliction of such indignities upon the
person is actionable as a tort. Of course such acts put pressure
upon the prisoner to answer questions, to answer them truthfully,
and to confess if guilty.

But does the Constitution prohibit use of all confessions made
after arrest Decanse questioning, while one is deprived of freedom,
is "‘inherently coercive’’t The Court does not quite say so, but
it is moving far and fast in that direction. The step it now takes
is to hold this eonfession inadmissible because of the time taken
in getting it.

The duration and intensity of an examination or inquisition al-
ways have been regarded as one of the relevant and important con-
siderations in estimating its effect on the will of the individual
involved. Thirty-six hours is a long streteh of questioning. That
the inquiry was prolonged and persistent is a factor that in any
calculation of its effect on Asheraft would count heavily against
the confession. But some men would withstand for days pressures
that would destroy the will of another in hours. Always hereto-
fore the ultimate question has been whether the confessor was in
possession of his own will and self-control at the time of confes-
sion. For its bearing on this question the Court always has con-
sidered the confessor’s strength or weakness, whether he was edu-
cated or illiterate, intelligent or moronie, well or ill, Negro or
white,

But the Court refuses in this ease to be guided by this test. It
rejects the finding of the Teunessee courts and says it must make
an '‘independent examination'’ of the circumstances, Then it says
that it will not ‘‘resolve any of the disputed questions of fact’’
relating to the circumstaneces of the confession. Instead of finding
as a fact that Asheraft’s freedom of will was impaired, it substi-
tutes the doetrine that the situation was ‘‘inherently coercive.”
It thus reaches on a part of the evidence in the case a conclusion
which [ shall demonstrate it eould not properly reach on all the
evidence. And it refuses to resolve the conflicts in the other evi-
denee to determine whether it rebuts the presumption thus reached
that the confession is a coerced one,

It the constitutional admissibility of a confession is no longer
to be measured by the mental state of the individual eonfessor
but by u peneral doctrine dependent on the elock, it should be
capable of statemeni in definite terms, If thirty-six hours is mors
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individual susceptibility to fear. But men are so constituted that
many will risk the postponed consequences of yielding to a de-
mand for a confession in order to be rid of present or imminent
physical suffering. Actual or threatened violence have no place
m eliciting truth and it is fair to assume that no officer of the law
will resort to cruelty if truth is what he is seeking. We need not
be too ezacting about proof of the effects of such violence on the
individual involved, for their effect on the human personality is
invariably and seriously demoralizing. :

When, however, we consider a confession obtained by guestion-
ing, even if persistent and prolonged, we are in a different field.
Interrogation per se is not, while violence per se is, an outlaw.
Questioning is an indispensable instrumentality of justice. It may
be abused, of course, as cross-examination in court may be abused,
but the principles by which we may adjudge when it passes
constitutional limits are quite different from those that condemn
police brutality, and are far more difficult to apply. And they
call for a more responsible and cautious exercise of our office.
For we may err on the side of hostility to violence without doing
injury to legitimate prosecution of erime; we cannot read an un-
discriminating hostility to mere interrogation into the Constitu-
tion without unduly fettering the States in protecting soeiety from
the criminal.

It probably is the normal instinet to deny and conceal any
shameful or guilty act. Even a ‘““voluntary econfession’” is mot
likely to be the product of the same motives with which one may
volunteer information that does not ineriminate or concern him.
The term ‘‘voluntary’’ confession does not mean voluntary jn the
sense of a confession to a priest merely to rid one’s soul of & sense
of guilt. “‘Voluntary confessions' in eriminal law are the product
of calculations of a different order, and usually proceed from a
belief that further denial is useless and perhaps prejudicial. To
speak of any confessions of erime made after arrest as being ‘‘vol-
untary’ or ‘‘uncoerced’’ is somuewhat inaccurate, although tradi-
tional, . '

A confession is wholly and incontestably voluntary only if a
guilty person gives himself up to the law and becomes his own
accuser. The Court bases its decision on the premise that custody
and examination of a prisoner for thirty-six hours is ‘‘inherently
coercive.”” Of course it is. And so is custody and examination
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for one hour. Arrest itself is inherently coereive, and so is deten-
tion.  When not justified, infliction of such indignities upon the
person Is actionable as a tort. Of course such acts put pressure
upon the prisoner to answer questions, to answer them truthfully,
and to confesy if puilty. )

But does the Constitution prolibit use of all confessions made
after arrest because questioning, while one is deprived of freedom,
is ““inherently coercive’’t The Court does not quite say so, but
it is moving far and fast in that direction. The step it now takes
is to hold this coufession inadmissible because of the time taken
in petting it.

The duration and intensity of an examination or inquisition al-
ways have been regarded as one of the relevant and important con-
siderations in estinating its effect on the will of the individual
involved. Thirtysix hours is a long streteh of questioning, That
the inguiry was prolonged and persistent is a factor that in any
caleulation of its effect on Asheraft would ecount heavily against
the confession. But some men would withstand for days pressures
that would destroy the will of snother in hours. Always hereto-
fore the ultimate question has been whether the confessor was in
possession of his own will and self-control at the time of eonfes-
sion. For its bearing on this question the Court always has con-
sidered the confessor’s strength or weakness, whether he was edu-
cated or illiterate, intelligent or moronje, well or ill, Negro or
white,

But the Court refuses in this case to be guided by this test. It
rejects the finding of the Tennessee courts and says it must make
an ‘‘independent examination’’ of the circumstances. Then it says
that it will not “resolve any of the disputed questions of faet’’
relating to the circumstances of the confession. Instead of finding
as a fact that Asheraft’s freedom of will was impaired, it substi-
tutes the doetrine that the situation was ‘‘inherently coercive.”
It thus reaches on a part of the evidence in the case a conclusion
which I shall dewonstrate it could not properly reach on all the
evidence. And it refuses to resolve the conflicts in the other evi-
dence to determine whether it rebuts the presumption thus reached
that the confession is a coerced one.

if the constitutional admissibility of a confession is no longer
to be measured by the mental state of the individual eonfessor
but by a general doctrine dependent on the clock, it should be
capable of statement in definite terms, Jf thirty-six hours is more
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than is permissible, what about 24t or 121 or 67 or 1t All are
““inherently coercive.”” Of eourse questions of law like this often
tarn on matters of degree. But are not the states entitled to
kmow, if this Court is able to state, what the considerations are
which make any particular degree decisive? How else may state
courts apply our tests?

The importance of defining these new constitutional standards
of admissibility of confessions is emphasized by the decision to
return the eompanion case of Ware to the Supreme Court of
Tennessee for reconsideration ‘‘in the light of the ruling as to
Asheraft.”’ Exeept for Ware’s own testimony, all of the evidence

is that when he confronted Asheraft in custody Ware confessed

|

immediately, voluntarily, and almost spontaneously. But he had °

been arrested, taken from bed into custody, and detained and
questioned. Does the doetrine of inherent coerciveness condemn
the Ware coufession? Should the Tennessee court decide whether
Ware, obviously a much weaker character than Ashcraft, was
actually coerced into confessing? It already has decided that
question and this Court does not hold the faet determined wronely.

oS RRIRRL S RALUR LARUL AU LT Aabs LRASINIIDNG WIVLELY

‘Ware’s case is properly in this Court. Why should not this Court
decide Ware's case on the merits and thus test and expound its
novel ruling as applied to a different set of circumstances?

No one can regard the rule of exclusion dependent on the.state
of the individual’s will as an easy one to apply. It leads to con-
troversy, speculation, and variations in application. To eliminate
these evils by eliminating all confessions made after interrogation
while in custody is a drastic alternative, but it is the logical con-
sequence of today’s ruling, as its application to the facts of Ash-
craft’s case will show,

IL

Apart from Asheraft’s uncorroborated testimony, which the
Tennessee courts refused to believe, there is much evidence in
this record from persons whom they did believe and were jus-
tified in believing. This evidence shows that despite the ‘‘inherent
coerciveness’’ of the circumstances of his examination, the con-
fession when made was deliberate, free, and voluntary in the sense
in which that term is ysed in criminal law. This Court could not,
m our opinion, hold this confession an involuntary one except by
substituting its presumption in place of analysis of the cvidence
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and refusing to weigh the evidence even in rebuttal of its pre-
sumption, e
“X5™I" most such cases, we start with some admitted facts. In
the early morning Mrs. Asheraft left her home in an automobile
to visit relatives. She was found murdered. She had not been
robbed nor ravished, although an effort had been made to give the
¢rime an appearance of robbery. The officers knew of no other
motive for the killing and naturally turned to her husband for
information,

On the afternoon of the crime, Thursday, June 5, 1941, they
took Ashcraft to the morgue to identify the body, and to the
county jail, where he was kept and interviewed until 2:00 a.m.
He makes no eomplaint of kLis treatment at this time. In this and
several later interviews he made a number of statements with
reference to the condition of the car, and as to Mrs. Asheraft’s

having taken a certain drug, and as to money which she was

‘accustomed to carry on her person, which further investigation

indicated to be untrue. Still Asheraft was not arrested. He
professed to be willing to assist in identifying the killer. At last,
on Saturday evening, June 14, an officer brought Asheraft to the
jail for further questioning. He was taken to a room on the fifth
floor and questioned intermittently by several officers over a period
of about thirty-six hours.

There are two versions as to what happened during this period
of questioning. According to the version of the officers, whieh was
aceepted by the eourt which saw the Witnesses, what happened? On
Saturday evening Asheraft was taken to the jail, where he was
guestioned by Mr. Becker and Mr, Battle. Becker is in the Intel-
ligence Service of the United States Army at the present time and
before that was in eharge of the Homicide Bureau of the Sheriff's
office of Shelby County, Tennessee. Battle has for eight years been
an Assistant Attorney General of the County. They began ques-
tioning Asheraft about 7:00 pm. They recounted various state-
ments of his which had proved untrue. About 11:00 o’clock Ash-
craft said he realized the eircumstances all pointed to him and that
he could not explain the circumstances. They then accused him of
the murder, but he denied it. About 3:00 a.m. Becker and Battle
retired and left Asheraft in charge of Ezzell, a special investi-
gator connected with the Attorney General’s office. He questioned
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Asheraft and discussed the crime with him until aboat 700 on
Sunday morning. Becker and Battle then returned and inter-
viewed him: intermittently until about noon, when Ezzell returped
and remained until about 5:00. Becker then returned, and about
11:00 o'clock Sunday night Asheraft expressed s desire to talk
with Ezzell. Ezzell was sent for and Asheraft told him he wanted
to tell him the truth, He said, **Mr. Ezzell, a Negro killed my
wife.”* Ezzell asked the Negro's name, and Asheraft said, “'Tom

Vare.”" Up to this time Ware had not been suspected, nor had

'his pname been mentioned. Asheraft explained that he did not
tell the officers before because ‘I was scared; the negro said he
would buru my house down if I told the law."’

Thereupon Becker, Battle, Ezzell, and Mz Jayroe, connected
with the Sherift’s office, took Ashcraft in & car and found Ware
When questioned at the jail, Ware turned to Asheraft and said
in substence that he had told Asheraft when this thing happened
that he did not intend to take the entire blame. The officers there-
upon turned their attention to Ware. He promptly admitted the
killing and said Asheraft hired him to do it. Waldauer, the court
reporter, was called to take down this confession, and completed
his transeript at about 5:40 a.m. He read it to Ware and told
him he did not have to sign it unless he s0 chose. Ware made
his mark upen it and swore to it before Waldauer as a Notary
Public. A copy was given to Asheraft, and he then admitted that
he had hired Ware to kill his wife, He was given breakfast and
then in response to questions made a statement which was taken
down by the court reporier, Waldauer. It was transeribed, but
“Anberaft declined to sign it, saying that he wanted his lawyer

to see it before he signed it. No eﬁowﬁ‘___w%
to sign the confession. However, two Dusiness men of emphis,
T. Castle, vice ent of a bank, snd Mr. Pidgzeon, president
of the Coca-Cola Bottling Company, were called in. Both teati-
fied that Asheraft in their presence asserted that the transeript
was correct but that he declined to sign it. The officers also called
Dr. McQuiston to the jail to make a physical examination of both
Asheraft and Ware. He had practiced medicine in Memphis for
twenty-eight years and both Mr. and Mrs. Asheraft had been his
patients for something like five years. In the presence of this
fri.-ndly doetor Asheraft might have complained of his treatment
and avowed his innocence. The doctor testified, however, that Ash-
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craft said be had been treated all right, that he made no com.-
plaint about his eyes, and that they were not bloodshot. The
doctor made a physical examination, and says Asheraft appeared
normul. He further testified as to Asheraft, *' Well, sir, he said
he had not been able to get alony with kis wife for some time; that
her health had been bad; that he had offered her a property settle-
ment and that she might go her way and he his way; and be also
stated that he offered this colored man, Ware, & sum of money to
make away with his wife.””" The doctor says that that statement
was entirely voiuntary. No matter wiat pressure bad been put on
Asheraft before, the courts below coufd reasonably believe that
‘ he made this atatement voluntarily to & man of whom he had no
fear and who knew his family relationa.
Asheraft's story of torture could only be accepted by disheliey-
ing such eredible and ynimpeached contradiction. Asheraft testi-
fied that he was refused food, was not allowed to go to the lavatory,
and was denied even & drink of water. Other testimony is that
on Saturday night he was brought a sandwich and coffee about
midnight; that be drsnk the coffee but refused the sandwich; that
on Sunday morning he was given a breakfast and was fed again
about noon a plate [onch consisting of meat and vegetables and
coffee. Both Waldauer, the Reporter, and Dr. McQuiston testi-
\ fied that they saw breakfast gerved to Asheraft the next morning,
before the statement taken down by Waldauer. Asheraft claims
he was threatened and that a cigarette was slapped ount of his
mouth. This is all denied.

This Court rejects the testimony of the officers and disinterested
witnesses in this case that the confession was voluntary pot be-
cause it lacked probative value in itself nor because the witnesses
were self-contradictory or were impeached. On the contrary, it
is jmpugned only on grounds such as that such disputes “‘are an
ineseapable consequence of secret inquisitorisl prastices ' We
infer from this that sinee a prisoner’s unsupported word often
conflicts with that of the officers, the officer’s testimony for eon-
stitutional purposes is always prima facis false. We know that
‘E)lice standards often leave much to be deaired, but wa are not

1 The officers bud been bafled ks to any motive for Asheraft v murder his
wife (who wus his third, {wo former ones having been separated from him by
divoree). He disclosed in his confession to them that her sickness had re-

sulled in » degree of irritability whieh bad msde them incompatible and
resuited in his sexual frustration,
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Asheratt and discussed the crime with himn until about 7:00 on
Sunday morning. Becker and Battle then returned and inter-
viewed him intermittently until about noon, when Ezzeli returned
and remained until about 5:00. Becker then returned, and about
11:00 o’clock Sunday night Asheraft expressed a desire to talk
with Ezzell. Ezzell was sent for and Asheraft told him he wanted
to tell him the truth. He said, “Mr. Ezzell, a Negro killed my
wife.”” Ezzell asked the Negro's name, and Asheraft said, *‘Tom
Ware.”” Up to this time Ware had not been suspected, nor had
,his name been mentioned. Asheraft explained that he did not
tell the officers before because ‘I was scared; the negro said he
would burn my house down if I told the law.”’

Therenpon Becker, Battle, Ezzell, and Mr
with the Sheriff's office, took Ashcraft in a car and found Ware.
When questioned at the jail, Ware turned to Asheraft and said
in substance that he had told Ashcraft when this thing happened
that he did not intend to take the entire blame. The officers there-
upon turned their attention to Ware. He promptly admitted the
killing and said Asheraft hired him to do it. Waldauer, the court
reporter, was called to take dowm this confession, and completed
his transeript at about 5:40 am. H. read it to Ware and told
him he did net have to sign it unless he so chose. Ware made
his mark upon ‘t and swore to it before Waldauer as a Notary
Public. A copy was given to Asheraft, and he then admitted that
he had hired Ware to kill his wife. He was given breakfast and
then in response to questions made a statement which was taken
down by the court reporter, Waldauer, It was transeribed, but
Asheraft deelined to sign it, saying that he wanted his lawyer
to see it before he signed it. No effort was made to compel him

tad
dayroe, connected

to sign the confession. However, two business men of MemphiE™

Mrm‘;mm&t of a bank, and Mr. Pidgeon, president

of the Coca-Cola Bottling Company, were called in. Both testi-
fied that Asheraft in their presence asserted that the transeript
was correct but that he deelined to sign it. The officers alse called
lDr. McQuiston to the jail to make a physical examination of both
Asheraft and Ware. He had practiced medicine in Memphis for
twenty-eight years and both Mr. and Mrs. Asheraft had been his
patients for something like five years. In the presence of this
friendly doctor Ashecraft might have complained of his treatment
and avowed his innocence. The doctor testified, however, that Ash-
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craft said he had been treated all right, that he made no com-
plaint about his eyes, and that they were not bloodshot. The
doctor made & physical examination, and says Asheraft appeared
normal. He further testified as to Asheraft, ‘‘Well, sir, he said
he had not been able to get along with his wife for some time ; that
her health had been bad; that he had offered her a property settle-
ment and that she might go her way and he his way; and he also
stated that he offered this colored man, Ware, a sum of money to
make away with his wife.””! The doctor says that that statement
was entirely voluntary. No matter what pressure had been put on

_ Asheraft before, the courts below could reasonably believe that

he made this statement voluntarily to a man of whom he had no
fear and who knew his family relations.

Asheraft’s story of torture could only be accepted by disbeliev-
ing such eredible and unimpeached contradiction. Asheraft testi-
fied that he was refused food, was not allowed to go to the lavatory,
and was denled even a drink of water. Other testimony is that
on Saturday night he was brought a sandwich and coffee about
midnight ; that he drank the coffee but refused the sandwich; that
on Sunday morning he was given a breakfsst and was fed again
about noon a plate lunch consisting of meat and vegetables and
coffee. Both Waldauer, the Reporter, and Dr. McQuiston testi-

\ fied that they saw breakfast served to Asheraft the next morning,
l before the statemeént taken down by Waldauer. Asheraft elsims

he was threatened and that a cigarette was slapped out of his
mouth. This is all denied.

This Court rejects the testimony of the officers and disinterested
witnesses in this ease that the confession was voluntary not be-
cause it lacked probative value in itself nor because the witnesses
were self-contradietory or were impeached. On the contrary, it
is impugned only on grounds such as that such disputes ‘‘are an
inescapable consequence of secret inquisitorial practices.’” We
infer from this that since a prisoner’s unsupported word often
conflicts with that of the officers, the officer’s testimony for con-

I stitutional purpeses is always prima facie false. We know that
]police standards often leave much to be desired, but we are not
]

1 The officers had been baffled as t0 any motive for Asheraft to murder bis
wife (who was his third, two former ones having beer separated from him by
divoree). He disclosed in his confession to them that her sicknmess had re-
sulted in a degree of irritubility which had made them incompatible and

resulted in his sexual frustration,
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Then he became desperate and accused the Negro. Certainly
from this point the State was justified in holding and questioning
him as & witness, for he claimed to know the killer. That accusa-
tion backfired and only turned up a witness against him. He had
run out of expedients and inventions; he knew he had lost the
battle of wits. After all honesty seemed to be the best, even if
the last, policy. He confessed in detail.

A+ That
At what point in all this investigation does the Court hold that

the Constitution commands these officers to send Asheraft on his
way and give up the murder as insolublet 1If the state is denied
the right to apply any pressure to him which is ‘‘inherently coer-
cive'’ it could hardly deprive him of his freedom at gll. 1, too,
dislike to think of any man, under the disadvantages and indig..
nities of detention being questioned about his personal life for
thirty-six hours or for one hour. In faect, there is much in our
whole system of penology that seems archaic and vindictive and
'liédiy managed. Every person in ihe community, no matier how
ineonvenient or embarrassing, no matter what retaliation it ex-
poses him to, may be called upon to take the witness stand and
tell all he knows about a erime—except the person who knows
most about it. Efforts of prosecutors to compensate for this han-
dicap by violent or brutal treatment or threats we condemn as
passionately and sineerely as other members of the Court. But
we are not ready to say that the pressure to disclose erime, in-
volved in decent detention and lengthy examination, although we
admit them to be ‘““inherently coercive,’” are denied to a State by
the Constitution, where they are not proved to have passed the
individual’s ability to resist and to admit, deny, or refuse to
answer.
: TII1.

The Court either gives nmo weight to the findings of the Ten-
nessee courts or it regards their inquiry as to the effect on the
individuals invoived as immaterial. We think it was a material
inquiry and that respect is due to their conclusion.

The Supreme Court of Tennessee, writing in this case, stated
the law of that State by which it reviewed and affirmed the action
of the trial court. It said, ‘“When confessions are offered as evi-
dence, their competency becomes a preliminary question to be de-
termined by the court, This imposes upon the presiding judge
the duty of deciding fke fact whether the party making the con-
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fession was influenced by Lope or fear. This rule is so well estab-
lished that if the judge allow the jury to determine the prelim-
inary fact, it is error, for which the judgment will be reversed.
““In the instant case the trial judge heard the witnesses as to
their confessions out of the presence of the jury, and he held
\ that under the facts he could not say that the confessions were
- not voluntarily made and, therefore, permitted them to go to the
jury.” [Emphasis supplied.}

The rule of law thus laid dov.. complied with the law as this
Court had settled it at the time of trial.

The Tennessee Supreme Court made a painstaking examination
of the evidence in the light of the elaim that the confessions were
coerced. It concluded that it was ‘‘unable to say that the con-
fessions were not freely and voluntarily made. Both of the plain-
tiffs in error have had a fair trial and we decline to disturb the
conviction.”’

That court, it is clear, renders no mere lip service to the guar-
anties of the Constitution. In other cases it has set aside convie-
tions because confessions used at trials were found to have been
coerced.? There is not the least indication that the court was
passionate or biased or that the result does not represent the honest
judgment of a high-minded court, sensitive to these problems.

A trial judge out of heering of the jury saw and heard Ash-
o B . eraft and saw and heard those whom Asheraft accused of coerc-
LT s ing him. In determining a matter of this kind no one can deny

AR R ) the great advantage of a court which may see and hear a man

who elaims that his will succumbed and those who, it is claimed,

were 80 gverbearing. The rea) issue is strength of character, and

a few minutes’ observation of the parties in the courtroom is

more informing than reams of eold record. There is not the
. slightest indication that the tria! judge was prejudiced or indif-

ferent to the prisorer’s rights. Ashcraft’s counsel moved to ex-
clude his confession ‘‘for the reason that the statements contained
- therein were not freely and voluntarily made, nor were they free
: from duress and restraint, but were secured by compulsion. . . .’
The eourt said, ** . . . the sole propoesition, as the Court sees it
from this testimony, is that he was confined and questicned for a

2 Deathridge v. Btate, 33 Tenn. 75; 8trady v. Btate, 45 Tenn. 300; Belf v.
Biate, 65 Tenn. 244; Cross v. State, 142 Tenn. 510; Rounde v, State, 171
Tenn. 511.
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period of approximately thirty-six hours. I think counsel con-
cedes that is practieally the main ground upon which he rests his
motion. There was no physical viclence offered to the defendant
Asheraft, and none was claimed.”” He overruled the motion and
received the confession. This Court, not one of whose members
ever saw Asheraft or any ome of the State’s witnesses, overturns
the decision by the trial judge,

Moreover, a jury held Asheraft's statements incredible. After
the trial judge, out of their presence, heard the evidence and de-
cided the confession was admissible, the jury heard the evi-
denee to decide whether the confession shonld be believed, Ash-
craft again testified and so did all of the witnesses for the State.
Conduct of the hearing both by the judge and the prosecutors
was above eriticism, The Court observes: ““If, therefore, the
question of the voluntariness of the two confessions was actually
decided at all it was by the jury.”’ Is it suggested that a state
consistently with the Constitution may not leave this question to
the sole determination of a jury? I had supposed that the con-
stitutioval duty of a state when such questions of fact arise is to
furnish due process of law for deciding them. Does not jury
trial meet this test? Here Tennessee, and I think very commend-
ably, provided the double safeguards of a preliminary trial by
the judge and a final determination by the jury.

The Court’s opinion makes a critical reference to the charge of
the trial judge. However, diligent counsel took no exeeption to
the part of the charge quoted, made mno request for further in-
struction on the subject, and assigned no error to the charge.
Even if we think the charge inadequate, does the inadequacy of a
charge constitute want of due process? And if so, do we review
questions as to the charge although counsel for the petitioner made
no objeetion during the trial when the judge could have corrected
the error, but after the trial was over assigned it as one of twelve
reasons for demanding & new triall

No conelusion that this eonfession was actually coerced can be
reached on this record exeept by reliance upon the utterly uncor-
roborated statements of defendant Asheraft. His testimony does
not carry even ordinary guaranties of truthfulness, and the courts
and jury were not bound to accept it. Perjury is a light offense
compared to murder and they may well have believed that Ash-
craft was ready to resort fo & lesser crime to avoid eonviction




14 Asheraft et al. vs. Staie of Tennessee.

of a greater one. Furthermore, the very grounds on which this
Court now upsets his convietion Asheraft repudiated at the trial.
He asserts that he was abused, but he does not testify as this Court
holds that it had the effect of forcing an involuntary confession
from him. On the contrary, he flatly insists that it had pe such
effect and that he never did confess at all.

Against Asheraft’s word the state courts and jury aceeptel the
testimony of several apparently disinterested witnesses of high
standing in their communities, in addition to that of the zceused

. , .- .
officers, One of the witnesses to Asheraft’s admission of guilt

was his own family physician, two were disinterested business
men of substance and standing, another was an experienced counrt
reporter who had long held this position of eonsiderable trust.
Another was a member of the bar. Certainly, the state courts
were not committing an offense against the Constitution of the
United States in refusing to believe that this whole group of ap-
parently reputable citizens entered inte a conspiracy to swear a
murder onto an innocent man, against whom not one of them is
shown to have had & grievance or a grudge.

This is not the case of an ignorant and unrepresented defen-
dant who has been the vietim of prejudice. Asheraft was a white
man of good reputation, good position, and substantial property.
For a week after this crime was discovered he was not detained,
although his stories to the officers did not hang together, but was
at large, free to consult his friends and counsel. There was no
indecent haste, but on the contrary evident deliberation, in sus.
pecting and accusing him. He was not sentenced to death, but

- for a term that probably means life. He was defended by re-

sourceful and diligent eounsel.

The unse of the due process clause to disable the states in pro-
tectionof society from erime is quite as dangerous and delicate
a use of federal judicial power as to use it to disable them from
social or economic experimentation. The warning words of Mr.
Justice Holmes in his dissenting opinion in Baldwin v. Missouri,

261 1. 8. 586, 595, seem to us appropriate for rereading now.

.
My, Justice Ronerrs and Mr, Jus

opinien.:
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CoTUushhes
0t Home af Time
|Arfest Ts Made

Chief Justice Vigéon, spea.klng for
the majority in Court's
sanction of conviction of & man on
evidence found in his home without
& search warrant after his arrest on
mnother charge, yesterday held that
the search was justified since evi-
denee !ound showed & crime being
wmulllawu m I-[lE DmCElS pl'ESCDCC

The high court split,
the bitterly contested decision hand- |
ot down yesterday afterncon. Zhe:

rew out of the arr ge'
{Rargis un anoma man, who was!
charge. edera] Burtau o IN-

v_gilatlon agent‘s ol Vviplatin

L

e

After a search of his home 1p-
vealed evidence of Selective Servipe
; 1Act violations, Harrls was arrested
and cobvicted on the latter charge.

Call Ruling Threat to Home.

Dissenting justices contended that'

ruling destroys the protection of .

e search and selzure provislons of |

e Constitutian fer any person ar-
rested at his home. Justice Vinson
held that the finding of evidence

in the warrant was immaterial

On the basis of papers found in
Harris' home he was convicted nndl
sentenced to five years’ imprison-
ment on charges of unlawful posses-
sion of an altered notice of draft
classification and concealment of
other selective service cards and
certificates,

Justices Frankfurter, Murphy,
Jackson and Rutledge dissented from
1the Supreme Court majority deci-
lston upholding Harris' eonviction.

Recall Revolutionary War Ideals,

3 Charging the ruling offers “ser
threats to basic lbertjes,”
lmmomy harked back to the Re
H I:utuam;.r:‘r War and the rights ‘Jr
-£ .which 1t was fought. .
!¢ Justice Marphy declared:
‘. Today has resurrecied and ap-
] ved, in effect, the use of the
] ous general ‘warrsnt or writ
assistance presumably outlawed
rever from our spclety.”
Justice Vinson, however, made a
sharp tinction between seizure;

{ “mere vidential terials,” chang
which c.unyb: taken c.\ul;'munde‘:s a'bought and sold for future delivery.

5-to-¢, Inl “was

unrelated to the charge cont.ainedhn ¢l and startling result of .

o w

Clrcuit Court Rulin; Upheld,

The high oourt majority upheld
& Circult Court finding that the
neuch was carried out in good [aith| .
for the purposes asserted, that it /

nol a general exploratory
for merely evidentiary matterials,
d that the search and seizure
T & reasonable incident to peti-
ner's arrest,”
Justice Frankfurier oontmded the
ision goes far beyond previous
"rullng  to  permit “rummaging
through a house without s search
warrant on the ostensible ground
of looking jor the instruments of a
crime for which an srrest, but only
an arrest, haa been nuthorlzed" -~
“BY ihis reasoning,” he said,
“every illegai search snd seizure
may be validated if the police find )
evidence of a crime.” g . Lo .
He declared that if the agents -
had had a warrant to look for the
checks, they cpuld not have seized
other items they found, and oon-!
ciuded:
e courl’s decision achieves the

q)-...

the scope of search with t[
W] ant broader than an n.uth -

ized maparch™
Could Oppress Political Foel. !
Justice Murphy in encther dis-
senting opinion developed a themte
on which all the other dissenters
touched:
«“The principle established by the
court todey can be used as eeslly
oy some future government deter-
mined Lo suppress political opposi-
tion under the guise of sedition,
as it can be used by a government
termined to undo forgers and de-
uders.®

"Omr Supreme Court rulings yes-

rday included: >
1. A finding that Pederaf reguin-
tions supersede any by the Btate of
Illincts in such phases of In
warehouse reguistion as the 1
Govemment has gone into, but tiat
Pederal! Government has t \}t
Pre-emmed the fisld fn regulatiod of N
“contract markets,” which are -
es where commodities are

B-50
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Mr. Tracy

Mr. Carson

Mr. Egan

Mr, Hendon

Mr. Pennington __
Mr, Quion Tamm _
Mr. Nease

Miss Gandy

YRV T
;

arch i, and h ob 3. Rejection of & pay formula s s /
23 the means far comm! niflnzoc:!f:;? which, the court found, started real L !,_f'_.. A
Mwupons and property of which; Overtime pay only after some em- NOW i onprp
e B b e el hers B o & ek E1MAY 8 1947

Nothing Feund In Check Case, et D!sx;'u:ul. at. Government - 4

¢ of which the me.n
ul en It
aft _boaxd,

The .court minority pbserved
othing was found bearing dire
’; t:xe check case, and that th

ec!

SN 7100

The cha %hich ﬂml-! quest of & Government appeal
, on I'Y & lower court rulinc which OPA had
i ve . eomphlned wreck sugar n-;

from

Remnl for the socond time %o
ar protests from Morion Fried-;
n, & Government employs fired
nllent.lom o! Communist m
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Homes Not Safe From Search

By United Prers

High Court Mmoniy Charges

Four Supreme Court justices beheve that the Bill of Rights’ safe-
guard against “unreasonable search™ has been seriously jeopar-

dized by the court majority.

In separate opinions, Justices
Felix Franktfurter, Robert H. Jack-
son and Frank Murphy ecriticized
their five colleagues for a ruling
centering about the Fourth Amend-
ment to the Constitution. Justice
Wiiey B. Rutledge joined Justice

{Phy s dissent.

der the court’s decision,” Jus-
tice Murphy declared, *The Fourth
Amendment no longer stands as a
bar to . ., tyranny and oppression.
. direct encouragement is
- ﬂven to this abandonment of the
right of privacy, a right won at &0
freat a cost by those who fought
or freedom.”

The five-man majority, in a de
eision read by Chief Justice Fned
M. Vinson, held that a warrant for
arrest authorizes Federal officers to
search a man's home and seize evi-
dence for prosecution of a totally
different crime.

The dissenters said the court
heretofore has limited lawful evi

,dence to that seized upon the ar-

rested person's body, and then dhly

----- it &l waitul

when connected with the cr
charged in the arrest warrant,

The case was that of Geofge
Harris, Oklzshoma City, convic
of viclating she Draft Act. Arrest-

1n officers went to his home to

him for violation of the mail
Iraud statute. During a five-hour
ransacki.ng of his apartment, 11 il
legal draft cards were turned up.
They were the basis af his convie
tion. No evidence was found to
support the mail fraud charge, and
thatt;d complaint was never prose
cu

Justice Murphy charged that. on |
the authority of the majority

ing, law enforcement officers *
now free to engage in an unlimi
plunder of the home” with only tﬁ
“subterfuge” of an arrest warran
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v I vish that you would have some one prepare a conplete
memorandum upon the aubdjeci o ire-tapping in 80 far ce the
Bureau hae had any conneotion with {t, I hgve in mind that re
should ge dack ¢o our first regulations relative to wire~tapping
and the ztepe which I took to recoatrict it, sven before thﬁ,ﬂ?preme
Court found against fte I have in mind particularly the Rearings

.  bejore the House Comnitice, at which Attorney Gcncrp};fitohell,
‘ . the Lirector of the I'rohibition fureau and nyselsf appeared, becauce
of the difference in regulations existing within two Buresus of the
i Department = the FBI fordicding $t and the Frohibition Unit allowing

" fte Ne should then trace the various refulations that pertain to
tt, up until the precsent time, and point out the varfous restric-
tione wvhich have been imposed upon it and the tyres o/ cases in
which we uce tte You should, of course, have kr. Tomm and Kr.

Yatkan congulted about this in order that ve may hcve all knovl~
edgc concerning it in one memorandum which I oan have readily
@uatlables - A .

2T '*'3/””“=_;_' PR riry‘truly yours, -7 - o
: R * 3 - . -3
\ . : . ' : . .o ot {
o S E Sl ;* S t,_, .
S Jokn Edgar Hoover
2 Director

W, 8. A. Tonus

o, Sless .

e, Ladd ' . et b - ———————ee T . e

woone | CONMUNICATics. SEGTION | T+
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—— - MAR 141940 -5 o
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is Going
to be

a Slow
Process

'

President Eisenhower Ic-lh; nripes

with the extremt in the integration
batile when b said, in one of his prew
conlerences, that favored a slower
pace for racial integration. “We have
2ot 1o have reason and sy and sdu-
cation—if this procem is going to have
any real acceptance in the Unijied
Stares,” he said. As the resistance in
the South indicates, the President’s
analysis was entirely correct. For the
carrying out of a social change as rev-
olutionary. although in the dong run
intvitable, as this, gradualnes, as the
Iste G. Bernard Shaw used to say, is
eserntial.

P,

ihéir supporiers, particuiarly among
“liberal”™ groups, want maost of all w0
win. They have the Fed r on
their side and lew of them see any rea-
son why cvery American school, re-
gardlem of geography, shoudd not im-
mediately include white children and

ﬂwcdoﬁd@ﬂtnndmnyofl

VA A CTP exeru premure on tbeschool
uthoritics 10 transport children out-
side their neighborhoods 1o bring this
ahout. In the jong run, however, this is
nou likely o happen in many commis-
aitica, because childsen normally go o

that white chil-
dren auend, a privilege which they
have a moral and legal right w enjoy.
But th first flush of victory may prove
more cxhilarsting than iy eventual
fruin. The experience of Washington,
D.C., where thousands of white chil-
dren have deserted the public schooly
for privatc oucs, suggess hat court

decisions cannot change things over-
xight.

The white people in the Southern
sates, and 1o 5 conddcrabie degree
with mapport from other sections of the
country, feel themselves under siege.
HA:EE' worked out & sysem of edu-
caung Negroes which was accepicd as
constitutional lor at Teast mxty vears,
they are expected to Al it. This
demand comes, not afier the adoption
of a congtilutional amendment, or cven
a Federal sistnte, but in a decision by
the Supreme Court of the United

B T

colored children. In New York, the  States, which seems to Southern people

3

N

SANSDE E S
B s S

10 ignore constitudional arguments in
{avor of mociological doctrines. The
challenge 1w local authorily over mat-
ters long considered of focal concern is
u “firebell in the pigh(’ in the South.

5o “the South savs never,” without
stopping to ask jwell whether in the
long Tun anvthing as disastrous as it
has been anticipating is likely to hap-
pen. Curiougly cnough, onc Southern
city which was willing to make the in-
tegration experiment in a limited way
hay had o bear the brunt of liberal and
antisegregationisn  abuse. But Liule
Rock had proposed a plan for limited
integration which, had Governor Fau-
bus managed to hold his horses, might
have worked, or at least taken the heat
off for a time. Few other Southern com-
mynities have moved a1 far as Little
Rock tried to move, and, as the bitter-
new increases. few will change their
minds.

The wmually *'liberal” Wahington
Post recently pointed but that a work-
abl€ solution lay MOt 1n - nasave in-
tegration. but in somc sor: of plan
which would “remove the stigma of
segregation based on race and still result
in relatively littde mixing.” If President
Eisenhower's advice could be taken,
partiszans on both sides of the fence
would have an opportunity o decide
whether the practical issurs. as opposed
to the emotional isues. are worth so
much furious conmoversy.

The U.S.A. Can't
Surrender Its Rights
in the Fanama Canal

Agitation in the Republic of Pan-
ama over the statusof the Canal Zone
features two claims: (1) “The Canal
is ours'”: and {2} Panama and the
United States are equal partners in
the Canal. and should therefore
spiit i gross revenuces fifty-fly,
while we meet all expenses.

In this counir. sume voices, no-
tahly Mr. James Warburg's, have
been raiscd o suggest that we should
internationalize the Canal. to sel a
zood example 1w Colone) Namser

None of these proposals makes
s, There is no Wegitinaie eom-
parson between the posinon of the
American Cowernment au Pamama
and thi of the Suez Company ia
Euype As Congresaman Fhaod (P
Pennity has paimed o in several
mperches, the Canal Lo in “consii-
wwitionathe eespuived wrniors of the
Vaced Stawes.” While the Brish
Chnvmmrent wwned B3 S5 per cent of
the Saez Comprans, and its adminis-
tratiun was fargels French, the com-
pamy was an Eusptian enterprise,
wperating un a one-hundeed-year
lease, when Naser expropriated it

Our oeaty of 1901 with the Re.
public of Panama gave us sovereign
rights over a etrip of land ten miles

" wide acrass the Isthmus. The stated

purpost of the grant was that we
might build, maiptain, oprrate and
deferd an interoceanic canal, and
the grant was perpetual.

We undertook 1o pay the Repub-
lic of Panama $10,000,000 in 1908,
and an annuiny thereafter. The pay-
mcnuis have been increased several
times, and now stand a1 about §1.-
800,000, It is conceivable chae this
will be increased but the notion that
Panama can rightfully claim a half
share of the tolls i ridiculons Yet it
was put forward by the Deputy
Forcign Minister of Panama, who
now occupies a profesor’s chair at
the Universiiv of Panama, where
he instrucu studenus in the fancied
rights for which they riot period-
icallv,

Charles Evans Hughes, Secreaary
of State in ty24, made this siate-
ment to the Minigter from Panama,
when he raised the question of sov-
ereignts in the Canal Zone: “Jrisan
almolure futility Jor the Panamanian
Government 10 expect any Amer-
ican Administration, no maticr what
it is. any President or any Secretary
of State, ever to surrender any part
of those righis which the United

Scates has acquired under the Treaty
of 1903.”

Coungiderations of international
law and hemisphere security make
the Hughes declaration of 1923 even
more valid woday.

Next Move for Qur

Ex-Urbanites: a Cut-
Rate Castia In Spain!

Back in the '20's, when anvone
mentioned an American expatriate,
be was usaally alking about 2 type
that approximated an F. Scott Fiez.
gevald character at the Ritz bar, or
a bearded painter in Moentparname,
According to John C. Tysen. presi-

dent of an international reat-estate:

firm, Previews, Inc., the "50'5 have
produced a brand-new and different
crop of expatriaies,

They are rebels against the high
cost of living. Previews' American
cunomers bave found that it coats
less 1o buy and maintain a Evropean
chiteay or even a castle on the
Mediterrancan coast than it does to
keep up 2 four-bedroom ranch house
in the New York suburbe. Overseas
sales by Previews, Inc., which have

s

jumped s per cent over last vear,
now account for 8 per cent of the
firm’s total business; they have sold
such bargains as a seventeen-room
villa in Southern Spain for §15,000.
A bouse like it here, they estimate,
would cast $45.000.

It isn't only well-todo elderly
pervons who have decided 10 retire
abroad. A fair number of the new
expatriates are men under forty-
five who preicr 10 tive in a Mediter-
ranean villa while doing, sav, free-
lanee advertising work or coliccting
dividends on American securitics.

According to the president of Pre-
views, Inc., “It's almost impossible
tospend a3 much as 3500 2 month in
many scctions of Europe. Less than
that amount is required by many
young coupirs 10 buv food and
clothing for a family of three and o
maintain a2n cight-room home with
two servants. (looks and maids are
sbout cight dollars a week.”

This_new_group of American_ex-
parriates have fuund a way 1o have
their cake and ca1 it wo. But the
rest of us are compelied tw stay at
home, with our high taxes. inflated
prices and eight-dollar-a-day (not
week) cieaning women. and like it!
And. in spite of all we've read about
chitcaux and castles, there's a lot
o be said for life in the U.S.A

co— 10ICeT - /7
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e i Mr. Tolson

JR ENOUZISH ~3, WesTEROOK JGLER ~ -2 . 7

' NEW YORK, June 30. ' occasion to say that, famillar practice though' - ::' Eieg?n

rowdy Epectacle of two justices of the such slander may be, it i immoral. .~ T Mo L ;’;“

¢ Court Tolling on the floor in 6 tangle Regardleas of its decislons on the legalfmes | g Ladd

a3 tions invelved fn these two cases of falsehpod \./QK" Nichols _/
r.

_di&bumybemforthebutﬂitmlhxenenl : _
attention to some Actuhl practices and prejudices  agalnst innocent parties, the court had no need Rosen
to indorse or condone such conduct. | -  Mr. Tracy

ot this court which the citizens otherwise might
cases and the sordid opinions holding 1\  Mr. Carson

‘not sppreciate. -~ e
IR (
The layman who ordinarily pays 2o attentlon unions above the kickback and racketeertng \ YYMr, Egan
1aws are all part of & whole program of politics ‘ ! -

o ita ethics, manners and reasoning and never
mdsttsopiniom,mbemmofchmu
omlnoustohimunlesshemdsuremllythetext
/j 0f Justice Jackson's denunciation of Justice Black
L and the surrounding evidence of hatred and
‘henceforth takes the trouble to piod through
_much tedious reading. .

4n the court. 1 .' Mr. Gurnea_
The dissenting opinions have been, sltogeiher, Mr. ﬁarbo :
clear, vigorous, patient and dignified. Mr. Hendon

However, dissents are but statements of lost Mr. Pennington_
causes and the defeats of justice and morals have Mr. Quinn Tamm_

*Thix court is supposed to be sloof and impartial
‘Wet, anyone who has followed its decisions in
;roeent years can predict its verdict in atmost any
"ease concerning & union or an important poli-

‘tician of the union movement. - .

" These forecasts can be based on & series of decl-
sions sccompanied by sophisticated opinions,

been consistent.

IN JUSTICE JACKSQN'S startling atlack on
Justice Black, somewhat conhcealed among e
angry text that few citizens would read at all,
there occurs & really alarming revelation.

h;:ilon says that someone in the court lchl-l.lll
proposed that a decision in & pending labor case
be handed down in a hurry, “without walting

' ounting to political harangues, which have  for the opinion and dissent,” for the improper,
< endowed ihts ucliry of the courvs own poltieal  oUiet], PArBote ¥ SIS, LT
-party with rights that amount to predslory  gperators.

~ privilege, These opinions, s & aerjes, have con-

hich One justice, not named by Mr, Jackson, would
B o ‘eaatnet sny . would be Beld ;55 uged the welght of the court bo tp the bl

- ance In favor of a party to negotiations who ha
~~.or gloup. In passing they have deliberately i i 80 : v

J blesséd gross immorality in conflict with the Ten pened to be his friend. ng
") Commandments, fpecifically “thou shelt mot J'HE Federal district courts, notwithsia
“c—7gteal” and “thou shalt mot bear false Witness the fact that many of the judges nowg®
*  against thy neighbor.” - Roosevelt appointees, have been more fajthid'®
HAVE recently scen Congress put to th the true cncept. ' .
pu o
, necessity of repudiating a decision of the In many cases, however, they have had to d
- eourt that It intended to endow & highway robber  Sid¢ 11 Sw¥Or of unions and against innocent
S e emplove of his viclim pro.  Parties and the public interest, bocaite Bt S
o D e O o« taion card and to zegara  Preme Court already hed rued 1o favor of ite
* his loot as honest wages. : political proteges in precedent cases.

~ ¥ '
o : . - Lawyers have become aware of & growing pref-
™ Such, of couse, never W mﬁ:‘" of Com  ugice among both judges and the people. The
L B A very uh“lt o Contm onest  requli of political sggravation and propaganda

v o 1 would recog nhe‘ any rig ngress 30 80 which depicts individuals and groups as “Fascist,”

. oo e "“’.nti-lahér"dand “mu«tsﬁgc" geeael:hd becauss
.\ - 'There have been two conspicuous opinions in ey opposed portions o Ll Roose-
“~ flagrant violation of the Eighth Commandment, velt. They try to pick their judges while opposing
: In the socalled carpenters’ case, the majority counsel, sensing the advantage they enjoy before
PR ‘opinion held that a union was merely indulging certain biased judges and before juries drawn
£, #n familiar union practice when it adveriised from radical nefghborhoods, fight for that ad-
falsely that AnheuserBusch was unfair to organ-  YaDiage. ' :

o by AndSrpuaied & byt of Ws e ot ot the defndant o Wigna
and it 15, 1t 1 for an honest and moral court to :&%’;&m“%;"u%mgfg in » nte

] omise ghts ar go

@eplore, not countenance. ' oourt consclous that he hasn't the even chance

f_ Yet, admitting that the eniblonr was not un- - that American law is supposed to guarantee the
mldl_nem el welih the adds asainet him

&:ﬂd sdmitting that the union, itself, had vio-  eitisen but with the odds agalnst him.

-

its own agreement and put itself in the -
. the pourt held for the union. .~ puring good behavior, the Bupreme Courl Is

: ) S ing jc ita d -
ANOTHER, as the eaf case, the conspicuous and its isions and the reason

‘ ing behind them may ored by the citisen
oourt again held that it was only famlliar without peril. But, in its present state, the citl-
as again it was, to advertise

practice, exert himself to study these .

1y that the owners of & small business wera menumnwknowhowhhcﬁ‘:nou | even o

ists, This was as part of the justice have been diminished by the prefjidices &“4‘
..:b,.‘q“,f

and take of such disputes, slth ppoin -
¥ le of C'hﬂl:iuln mor:um m‘!dwh'lh :‘om : mn 1:&“":6- Wasinres Synfloats .
WUEXED () 2-5.3 @2 5~H
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Mr
atronage. . ST, Mr
Before the Suprems Court ba. My
*-Ue 12 won, It looks as f the Ad-
mitistration wil] have mortgeged . Mr
itzelf in putrrnage up to the hilt,
{t. iril} take l{q,llotsof gury Joba ) Mr .
o ng wertain Kenafors: . )
be unfortunfie movement tha 4 7R te. Davany
) reme Court fight may cut inta Mr
s the erime prevention program -
of the Justice Department. A 4
very essential part of this mro- Mr
Eram is the work of U, 8. Disfrict
Attorneys In securing convictiona, M
¢ All the sleuthing of 8uper-Dick
:J. Edgar Hoover would be worth Mr
bothing without a corps of forth- Mr
right district attorneys to follow
through. On the whole the New

Mr. Nis .
Dual's  distriet attorneys have hols
hﬁn goc;‘d. i Be . Mr. Guing ...
O%, however, ecertaln DA- .
tors, sesing Roosevelt in a tight Mr. Beblider .
blace for their votes, have de- Mr. Tamm
manhded the ousting of old diatrict
u:‘torgeya. appolntment of thelr Mr. Tracy
ends, -
Tlustration s Senator Haich, Wise Gandy

6f New Maxico, ‘Heretofore a
nonentity {n the Senate, Hatch
suddenly found himselt holding a
key position on the all-important
Benate Judiciary Committee. With
the committes divided almost
evenly, Hatch’'s vote ean swing
the report om the President’s
Bupreme Court plan ona way or

& other. .

Buddenly waking up to this,
Hatch ix demanding jobs. One
is the lﬁpolntment. 0f hiz law
partner, B, M. Granthem, as dis-
trict atiorney in New Maxico and
the custing of Wiillam J. Barker,
incumbent. Barker i rated by
the Justice artment me one
of its best district attorneys. But
that makes no . diffarence to
Hatch. .

Note: Being a law partner of
& Senator is one of the best
ways to get ahead in New
Mexican politics. Hateh once
was law partner of Benator”
Bratton, When Bratton stepped
out to become a Federal Ju&e.-,
‘he jumped Law-Partner Hatch
into his ghoes,
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. NED TO COMMENT ON VHETHER HE BELIEVES THE COURT HAS GONE TOO
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EVER, NE INDICATED THE ADMINISTRATION MIGHT
ON TO OFFSET PARTS OF TME DECISIONS. . =
ENT DISARMAMENT PROPOSALS BY THE RUSSIANS AS
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NG TO MAKE SOME TENMPORARY ARRAMGEMENT TO
ARDS AS A PREL IFINARY STEP TOWARD
&
A VERY IMPROVED ATMOSPHERE ABOUT THE
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Please be adviszd th't vhe attached comr of the Corcorassicnal "?morwﬁ Aor

gecdor, Junz 13, 1844, has been reviewed, and the f.:llowng mattzrs cc:_*q.,;._,:l

| F1.

toerzin arc marked for wyour atiention:

O STNATE
e |

l——. The Sm'zate vwizs in session but nothing Selieved to be of interest to the
= urean wes ecrsidered. Its nevt meating will be h-ld on Thurs oy, June 17,
ot 12 o'cloc? noon,

i
i

Hpng®m

The Hruse arreed to tha Conferensce Rerort 0* 767, tha W11 to

Covernmcont ajd fgr the erW" trent indvili 1* fe c*" roturning

veterans (%P”l}]:_o*‘ Rifhts .

U, . A N . LT .
- I'r. 'z insertad in the Record & pri W W27 = Tentracts Soitlorant

Let, Attentiorn is directed to sectidn 12 (b) pa’e 5630 and Sestien’ l/., )

pa-e 5943, wiieh weulid r2oudire the Departront of Justice or 2nv oth-r Covornment

a;ency to mralte such 'i"iVe:‘tl'at"O"JS as the Xroctor (of h -Tice of To:ireet

Trrrzinaticon ) deems necessary or desirable to detect unlavful Gcts and fraud in
ccnnention with termination sertlenants und raymsnts ana ~uarenties,

,.1 \L(L_,; oo !
bey arain menticned l'oscsrs. ‘g*fv: a2tt, “TeTaen on gf“cﬁu‘-r'oﬂ ~T, f

Pace 5964 wffr.}

S & w=?>-r positions under OFi. (In the Ccr'rreuszmd" Racord of June 12,
o o] [1'r. Busber allered that they are Comrunists, )
¥ Pa~e 5976 ~ I'r, Anderesa of New Mexico di scuss%‘ulatlon of Insurance Rusiness".
§* -
& Para 5078 - f-.:_‘:j?urnment ntil w._,dnesciav, June 14, 1644, at 11 o'clocL A M.

o , RECORDED f
§ oA - APPENDIX & ‘( f.f. /j

. | INDEXED "
ﬁ Pare A3211 - The President's address on the openine of the Fifth War Loagg.! :I'J,dv.*;.'fs inserted

; in the Record by Senator Zeorpe. A2 b e o
IR ET R 3 s ? ¢ EX- § 1
Pare A3220 = mrarso“ ol California extanded his remarks to include twe lotifts
Nrector lyar of t_’;ﬁv/r Releoeation Authority an. the other m Lqdiret
Tlar strtinrs that 1T 1s impossible to prediet when the Ver Pepartrent will ‘es
— s
e “the situatior will wprrdnb-\!"t ‘T o Jap-nese to tha Vest Jooct v

Pare 2222 Wle extended his remarks to include an article on twed®nrers Ocurt®r
of Najor ~indings by Small Yinority Increases Crowinrs Lack of raith on Pord of
 ornzral Publie". The article referrad to the caae in vihizh the Court ncld thud

) rstate insvrarce business ~on.25 under t yrman Antitrust fet. The

ustice Mpartront s eriticized for havin; $~% in wotion tho c#ie wieh result:
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Suggestion #84
C. A. Appel

MEMORANDUM FOR THE DIRECTOR.

Employee suggests the inclusion of information in the
Menual of Instructions in Section 9, page 5, at the end of the
statement in regard to United States versus Holte which will
gshow the citation of the decision in the case Gebardi versus

United States, concerning which the Supreme Court recently handed
,_,A down & decision.
*
= 1 The employee offered the phraseclogy, which the Committee
— approves, and if you approve this suggestion, it is recommended

that there be added at the end of the statement in regsrd to the

6f United States versus Holte, Section 9, page 5 of the
Manuel of Imstructions, a paragraph reading as follows:

< "The Supreme Court in the cpse of k G
(i: and Louise Rolfe Gebardi vs. Unlted Stat

_b
ey
o
n

ebardi |
€85,

Case #97, October Term, 1932, reversed a
conviction for conspiracy on the growmd that

[ the evidence in that case was insufficient to
e’/“ [’2\/\/ show that the woman conspired, and as she was
not guilty, there being no other party, the

e man could not be guilty of conspiracy. The
facts show that she agreed to the transporta-
tion without active assistance.m

Respectfully,
1 e Py, ) :r;—n.al______e_c_“_
C. A. Tolson .
:
YA blos 276 S )Hiré _!
VA He Ho Clegg 27 V= . i
l boo
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JOHN EDGAR HOOVER 4 iy
. *  DIRECTOR é
M. 8. Bepartment of Justice
CAA:RG Bureau of Infestigation
‘!ﬁ ‘i. . 5.61.
November 14, 1932
X NUVIGBSZH;

MEMORANDUM FOR THE DIRECTOR

case of JackXGebardi, et al, it is believed that there should
be inserted in the Manual of Instructions, Section 9, on Page
5, at the end of the statement in regard to the case of United
States vs. Holte, a paragraph reading as follews:

f, i
bl % In view of the decision of thegéuprema Court in the
= !

e "The Supreme Court in the case of Jack Gebardi
t.u { and Louise Rolfe Gebardi vs. United States,
A Case #97, Octobgr Term, 1932, reversed &

3 conviction forXconspiracy on the ground thet

the evidence in that case was insufficient to
- ghow that the woman conspired, and as she was

not guilty, there being no other party, the
man ¢ould not be guilty of conspiracy. The
facts show that she agreed to the transporta-
tion without active assistance."

Respectfully,

C. A, Appel.

/ RFPORDED é‘,_ ‘;‘ . ‘,{‘ -
‘"10 (L, |EUEXED - s
//‘,’4“} ik""‘v}C/ . f.EB PO 4".!
Y dp1eldd o , ;




SUPREME COURT OF THE UNITED STATES.

No. 97.—OcToBEr TEeRM, 1932

On Writ of Certiorari
to the United States
Circuit Court of Ap-

. vs. . Is for the Seventh
The United States of Ameriea. J pf?a 5. r the Sevent
Circuit.

Jack Gebardi and Louise Rolfe Gebardi,
Petitioners,

[November 7, 1932.]

Mr. Justice Stoxg delivered the opinion of the Court.

This case is here on certiorari, 286 U. 8. 539, to review a judg-
ment of eonviction for conspiracy to vielate the Mann Aet (36
18 T, 8. C,, §397 ¢f seq.). Petitioners, a man and a

4 Caulitis, a (<3

woman, not then husband and wife, were indicted in the Distriet
Court for Northern Illinois, for conspiring together, and with others
not named, to transport the woman from one state to another for
the purpose of engaging in sexual intercourse with the man. At
the {rial without a jury there was evidenee from which the eourt
could have found that the petitioners had engaged in illicit sexual
relations in the course of each of the journeys alleged; that the
man purchased the railway tickets for both petitioners for at least
one journey, and that in each instance the woman, in advance of
the purchase of the tickets, consented to go on the journey and
did go on it veluntarily for the specified immoral purpose. There
was no evidence supporting the allegation that any other person
had conspired. The trial court overruled motions for a finding
for the defendants, and in arrest of judgment, and gave judg-
ment of eonviction, which the Court of Appeals for the Seventh
Cireait affirmed, 57 F. (2d) 617, on the authority of United Stafes
v. Holte, 236 U. S. 140,

The only question which we need consider here is whether,
within the principles announced in that case, the evidence was
sufficient to support the conviction. There the defendants, a man
and a woman, were indieted for conspiring together that the man

T l.t_'-\\e\(.‘u,‘ |\‘|Q'?L
L]

Ll= L9018 4t
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2 Gebardi et al. va. United States.

shonld transport the woman from one state to ansther for pur-

poses of prostitution. In holding the indictment sufficient, the
Court said (p. 144) :
“*As the defendant is the woman, the Distriet Court sustained
4 demurrer on the groumd thst although the offence couid not be
committed without her she was no party to it but only the vietim.
The single question is whether that rufing is right.  We do not
have te consider what wounld be necessary to constitute the sub-
stantive crime nnder the act of 1910 [the Mann Aet], or what
evidenee would be required fo conviet a woman under an indjet-
ment like this, bnt only te decide whether it is impassible for the
transported woman to be guilty of a crime in conspiring as al-
leped.”’
The Court assunted that there might be a degres of cooperation
which would fall short of the commission of any erime, as in the
case of the purchaser of liquor llegally sold. But it declined to
hold that a woman could not ynder some cireumstances not pre-
cisely defined, be guilty of a violation of the Mann Act and of a
conspiracy to vielate it as well. Light is thrown upon the in-
tended scope of this conclusion by the suppuesititious case which
the Court put (p. 145) :

“‘Buppose, for mstance, that a professional prostitute, as well
able to look out for herself as was the man, should suggest and
carry out a journey within the act of 1910 in the hope of black-

maling the man, and should buy the railroad tickets, or should

pay the fare from Jersey City to New York, she wonld be within
the letter of the act of 1910 and we see no reason why the act
should not be held to apply. We see equally Iittle reason for not
treating the preliminary agreement as a eonspiracy that the law
can reach, if we abandon the illusion that the woman always is
the victim.'”

In the present ease we must apply the law to the evidence; the
very inquiry which was said to be unpecessary to doecision in
United States v. Holte, supra.

First, i ' ed
States v. Holte, supra, as possible instances in which the woman
might violate the act itself, are clearly not present here. There
is no evidence that she purchased the raitroad tickets or that hers
was the active or moving spirit in conceiving or carrving out the
transportation. The proof shows no mare than that she went
willingly upon the journeys for the purpgses alleged,

ienead  in Flod4
a--!ﬁ&pcd i O

Gebardi et of. vs. Uniled States. 3

Soction 2 of the Mann Act' (18 U. 8. C. §39§), vufsl:hmmwl::
whichi is eharred by the indictment here as the objeet l‘;, ) : on
qriraey, nuposes the penalty upen *CAny person whe 5.1.1 kn v
?;l;:;l'i;ausport ar canse 1o be fr‘am‘ponml, or md. or‘asalstt‘x:; oor
tainingg transportation for, et tra.uspnrtu\lg in intersta o
foreirn commeoerce any wonan ot wirl ‘for 1:1:1 1::?}-"::
of prostitution or debauciery or for any nth—vr unmn.tl I rie
7t Pransportation of & woman or girl “Ju'thfr wi a ar o
;mt her consent, or eansing or aiding i, or furthering 1t" 1:1 anym-
Hie specilied ways, are the acts pu“ishv.d, when done \Mlql u};ﬂh
pose which is immoral within the meaning of the law. See
v. United States, 227 U. 8. 308, 320. —
The Act does not punish the woman for transpnrtmg‘ oS0 m:
it contemplates 1wo persons—one to tr.'mlspitrt"and ._‘_-h_“ ‘:nﬂnll-il: o
girl to be transported. For the wonian to Hll.l \'A'I hin the u;m‘ ‘;;,
the statute she must, at the least, “aid or aTmmt. snmerfljlefp mnm
fransporting or in procuring transportation for h(’rh? .l'nmd
sueh aid sed assistance must, as in the case supposed in U X
Slates v. Holte, supra, 145, be more acttin.l than mere agreem;‘nr
on her part to the transportation and ltS. umnc‘nral [mri.er\ (]J‘
the etatite is drawn to include thase eases in whith the woman eo

1*CAny person who shall knowingly tranapert or _c.nu.-e to he‘ trm;:p(;;tte:z
or nid or assint in ohtzining transportation for, o1 in ',rn.nap?ruh;z.c e
mfitte or foreign eommerer, o1 in any Ter ' in the '!Tlmt,r:'! o rofm- e
any woman or girl for the purpuse of prostitution oF de'b:mf ;:i; oehu“ B_r
other iwmoral purpese, or with the jatest und. purpode to f" he;’e“ ur: .
compel such woman ot girl o breome & prostitute er t.o gm-ho T o
debauehery, of to tngage in any otler immoral pr.'u.'hcf‘,- or w e
ingiy procure or oblain, ar ciuse to be prgcur‘-d of ubinn:ho:fmtmmm.
in procuring or obtuining, any iiirkvt u‘r l;}cpke!:‘.‘dorb:n:n’ g
i ar evidener of the right theeeto, to 23 A an :
::ll;::rsmi‘c or foreign commerce, ot in any Territory or t!fm Dnt‘;;c;‘::h:‘;
Jumbin, in going to any pluce for the p,xrponv |.Jf proshtut‘l:h :: ot p“.;
m:. for ‘.'m_\' olhvrhi\lumnml purpose, or with ;:m!‘:‘:u:t ;rvg) hz-o”u o 10 the

ch Jrcrson o

‘1].;:1::‘1‘-9 Lf proatitution, or te give herself up to. d‘-baulclh:;y,t:un_:t:;h:
immaral practice, wherchy any guch woman ¢r .gnr! sha e tﬁ:;o oy
interstate or foreign commgrce, of in any Territory or -l- nlsuwnof —
lumbia, shatl be deerned guilty of a felony, and up-fn cu‘nnc ) e e
unished Ly & fine not cxceeding $5,000, or hy. :mpl’mlm.lm o Praafiorsl
years, of by both auch fine and imprisoament, i the dimere

e pntles or
duce, vatler, or

be
then five
of the evurl,’'”



4 Gebardi of ol vs. Dnited States.

sents to her own transportation.  Yet it does not specfically im-
pose any penalty upon her. although it deads in detail with the
person by whow she is fransported.  In applying fhis eriminal
statute we cannot infer that the mere acqnicseene: of the wonian
transported was tntended te be condemned by the general Innguige
punishing those who aid and assist the transperter,? any nvore
than it has been inferred that the purchaser of liguor was to be
regurded as an abettor of the Hegal sale. b‘mn v. Teahan, 30
Conun. B2 Lot v, [mf('rf Ntafex, 2005 Fed, 28, o, Unifed States v,
Farrar, 281 U, 5624, 634 The penalties of the statute are too
vlearly direeted a;:ainsi the ats of the transporter gs distinguishedl
from the coment of the subloet of the transportation. o it was
intimated in United Stafes v Holte, supra, and this conclysion
is not disputed by the Government here, which contends only that
the conspiracy charee will He though the woman could not comanit
the substantive offense.

Neeemd. We come thus to the maiv ynestion in the ease, whether,
admitting that the woman, by comnsenting, has not violated the
Mann Act, she may be entvicted of a comspiracy with the man to
vieltte it. Seetion 37 of the Criminal Code (18 T 8. (7 § 88y,
Pmishies a conspiracy by two or more persons C'to conasit any
offense against the United States'. The olfense whieh shie i
eharged with conspiring to commit is that perpetrated by the man,
for 1t s not ynestioned that in trapsporting her e cantravened
§2 of the Mann Act. Cf Eominetti v United Sentes, 242 U, S,
470, Henee wo must decide whether her eanenrrenee, which was
not erimininl hefare the Mann Aet. nor punished by it, may, withe-
aat more. support a convietion nnder the conspiracy section, en-
acted many years before.

As was said i the Holte onse (p. 144}, an agreement to commit
an offepse may he eriminal, thongh ifts purpose is ta do what some

53 of the Aet ()M 17
ment

B § 090, diveeted townrd the porsuasion, mdum'—
eaticeiment or cocreion of the pralwibited transportation, alse includes
wpecifiendle flose wha i or assist " b the indiecnment or e trirnsportation,
Yot it de wbivings that tiose words were not intendid to reae N the wonitn who,
by vieldiog to persunsion, ¢

substs i her own trnne et ikian,
BB, At et Mureh U, 1867 (14 Stap, 71, 488 Cteyerps for i omitted
not feievt

ovision, . 0L bhus contined fro that time to this, in -
L

wrin "L Rie Vuifed Niniea v Grimiwel,

476, 4¥1.

Gebardi ef al. vs. United States. 5

of the conspirators may he free to do alone.* Ineapacity of one to
commit the substantive offense does not necessarily imply that he
may with Impunity conspire with others who are able to commit it.®
For it is the eollective planning of eriminal eonduct at which the
statute aims.  The plan is itself a wrong which, if any act be dooe
to effeet its object, the state has elected 10 treat as eriminal, Clune
v Inited Sfafes, 159 U, % 590, 595, And one may plan that others
shall do what he cannot «do himself. See United Stales v. Habino-
wich, 238 ' 8. 78, 86, 87,

But in this case we are eoncerned with something more than
an agrecment between two persons {or ohe of them to commit an
offense wliich the other annot commit. There is the added ele-
ment that the offense planned, the eriminal sbject of the conspiracy,
invalves the agreement of the woman to lier transportation by the
man, which is the very conspiracy charged.

Congress set ont in the Mann Aet to deal with cases which fre-
guently, i not normally, invoelve consent and asreement on the
part of the woman to the torbidden transportation. In every case
in which she is not intimidated or foreed into the transportation,

the statute necessarily eontemptates her ae Yot this

«wqm('su nee, theugh an invident of a type of trans ortation speet-
P

sThe requirement of th- satute that the objeet of .hc* ¢conapiracy be an
offonse againat the Uniled States, necessarily statutory, Uni!fd Statea v
Wudaon, 7 Craneh 32, aveids the queation anueh litigated At common law
(see eadges eited in Wriglht, The Law of Ceriminal Conwjaracies [Carson ed.
T84T and in Savre, Criminal Conspiracy, 35 Harv, L. Rev. 393) of the erim-
inality of combintng to 4o un ae1 which any one ma lawtuliy do nione,

"Ry it hag een hell repeatedly that one not a bankrupt may be held guilty

wimber § 47 of U’"“I”“"R Vhat a bankrupt shall eonceal pmp\'rtv frora hia
oy fl‘m..b i

T o
BRSNS

ir ip i , $ 50y, Tupock r. United Stajes,
200 Pl 445, ee rrmrlrl denicd 238 U, &, 627 Jollit . United States, 285
Fedo 200, cortioraci deniod 2nt U0 R 624, Yarael v (Cnited Ntates, 3 l" (“ti)
T Kaplan e Uiited States, TP (2d) 594, certiorari denied 269 UL 8, 589,
And see United Biates o Rubinowich, 238 11 N 78, B, 7. These eases pro-
cedd wpan Hhe theory (see Tnited States to Raliinowieh, supra, %83 that only a
Lankrupt o cornmit the substantive offenae though we do not intinate that
others night not bee Leld ax prisvipals under Criminal Code, § 332 (18 U. 8. C,
§ A5, Cf, Barron v United Stades, 5 F, (241 709,

S dike manner Chadwick o United States, 141 Fed. 225, suatained the eon-
vietion of one not an oflieer of o satioual bank {or eonspiting with an offcer
to commtit o erime which oaly he could commit. And see United States s.
Martin, 4 CIUT. 1565 United States ©, Steveny, 44 Fed. 132,
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fically dealt with by the statute, was not made a erime under the
Mann Act itself. Of this elass of cases we say that the substantive
offense contemplated by the statute itself involves the same et
bination or cemmunity of purpost of two persons oniy which is
prosceuted here as conspiracy. It this were the only case covered
by the Aet, it would be within those decisions which hold, ¢on-
sistently with the theory upen which conspiracies are punished,
that where it is impossible under any circumstances to commit
the substantive offense without cooperative action, the preliminary
agreentent between the same parties to eommit the offense is 1ot
an indictable conspiracy citler at common law, Shannon aad
Nugent v Commonwvallh, 14 1’a. St 226 Miles v State, 58 Ada.
390 ; of. Ntate v. Law, 159 Iowa W10; see Stuic ex vel. Durner v,
Huegin, 110 Wis, 189, 243, or under the federal statute®  Hee
United States v. Kalz, 271 U 8. 354, 355 ; Norris v. United States,
34 F. (2 832, 841, reversed on other grounds, 281 11 8. 614,
United States v. Dietrich, 126 Fod. 664, 657. But eriniinal trans-
partation under the Mann Aet may be effeeted without 1le woman's
eansent as in cases of intimidation or foree (with wlieh we are
not now concerned ). We assume, theretore, for present purposes,
as was suggested in the Holte ease, supre, 145, that the decisions
last mentiened do not in all strictness apply.” We de not rest our
decision upen the theory of those cases, nor upon the reluted one
that the attempt is fo prosecate as eonspiracy acts identical with

“The role was appliod in United States 1. N.Y. . & H. R R o,
I4fi Fed, 208; Tuited SKeates . Sager, 49 P (20) 725 Ta the following
cosed 3 was recomiized anil held inapplieable for the reason that the sub-
stantive erime coubil be committed by a single individunl,  Chadwick .
United States, 141 Fed, 225; Laughter v. United States, 258 Fod, 94; Tidanm-
aky v. United States, 31 1. (24 R4, certiorari denial 279 UL S 873, The con-
BpIKACY wiw also devaned eriminal where it confemplated the cooperation of a
greater number of parties than were neevssary fo the epnnnission of the
principal offense, us in Thomas v, United States, 150 Fed, 897; MeKnight v.
Umited Srates, 207 Fel 687 of. Vannnta v Uhited States, 288 Fed. 424
Ex parte (FLeary, 53 F. (20) 836, Compare Gueen v, Whitchurch, 24
Q. B. D2,

i1t should be noted that there are miny caxes not constituting “‘a serious
and substantinlly continued group sehome for covpurative law  breaking '
which may well fall within the reeommendarion of the 7995 confrrener of
senior eircurt juldges thay the vonspirney indictment be adupted *only after
A carcful conelusion that the publie intorest so Foquires.’”  AtL'y Gen. Rep,
1923, pp. 5, 6.

Gebardi et al. vs. United Stales. T

the substantive offense. United Stales V. Dielrich, 126iv2‘edi;16:t
We place it rather upon the ground that we’ l;per:tei vo in the
failure of the Mann Aect to condemn the woman's partic pcomem,
those transportations which are ?Eecteq with her' n}11erea sens
evidence of an affirmative legislative policy to_lea;.e :r zt; e
ence unpunished. We think it a necessary Imp lcatxo:.'te o et
policy that when the Mann Act and the. conspiracy st:husame oy
be vonstrued together, as they necessarily woul_d be, tla)le me par
ticipation which the former contemplates ag an insepara ; naident
of all cases in which the woman is.a voluntary agent B! jsimble
does not punish, was Dot automatically to be mad;al :::iu.:lhat e
under the latter. It would contravene that polxcy toal cl; phat the
very passage of the Mann Act. eﬂectt.ed a w1thdrawA tjifw o
spiraey statute of that immunity which the Mann Ac
fﬂist. is mot to be supposed that the consent of &n unmrr:idonlze:i;
son to adultery with a married person, where the latter o
guilty of the substantive offense, would render the foal-;nesrs b abet
tor or a conspirater, compare In Re Coaper, 162 Cal. 3 u,ld flve
the acquiescence of 4 woman under the age ?f consent aoa make
her a co-conapirator with the man to cemmit at:ntut(;:[-)y rTl:lZ pon
herselt. Compare Queen v. Tyrrell t[hIHSME 1 Q.'B. 710. p

i determinative of this case, is the same. '
c‘P(]): the evaldcnce before us the woman petitidner h:?s not vu:llat:;i
the Mann Act and, we hold, is not goilty ?{ a eo‘nsplmcy to 1 ; t(;
As there is no proof that the man consylrfed with nnynneti fione“
bring about the transportation, the convietions of both pe

must be Reversed.

Mr. Justice CARDOZO coneurs in the result.

A true copy.
Test:

Clerk, Supreme Cowrt, U_ S.
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DEPARTMENT OF JUSTICE '
WASHINGTON, D. C. &
Deceber 14, 1932,
CEALTITNT CIKRCULAR NO, 25347
10 UNITD STaT3s ATTORITIVE

attention is invited to the decision of the Surreme Court

of the Tnitied Stetez in the case of Jaock Gebardi and Louise Rolfe
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set=rii, Petitioners, vs, The United States, Uo. ©7, Oclober Term,
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1652, involving s eonsriracy to violate the Vhite clave Traffic ict,

in uliich the Court held that a woman, by consenting to go and volun-

-
:f:; terily soinz fror one state to another with a man, with a view to
immoral relstiors with him, does not viclate the consriracy statute,
T Cection G, Title 18, United States Code, &nd that in such case the
mzn carnot be ruilty of counsriracy unlezs he conspires with some per-
‘ son other thnn the woran.

Vill you please, therefore, give careful consideration to the
ebove mentioned decision in decling with White Slave Traffic cases
now or herestter pending under Section G, Title 16, United States
Code?

Fespectfully,

VILLIALL D, KITCATLL,

Attorney Ganeral,

COPIES DESTROYED
8832 JAN 21 1965
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DEPARTMENT OF JUSTICE
WASHINGTON, D. C.

- April 19, 1929.

TO ALL UHITED STATES ATTOANEYS:

The Departrant deems it advisable to reissue Circular
No. 986, dated August 5, 1919, which is & Teissue of Circular

No. 647, on the subject of the enforcement of the White Slave
Traffic Act, ms follows:

M Monday, January 15, 1917, the Supreme Court of the
United States in the so-called "Diggs~Caminetti" cases (Nos. 510
and 480 of the October Term, 1916) announced that commercialism
was not an essential to a violation of the Thite-slave traffic
act,

This decision does not seem to demand eny change in
the general policy that has been hu‘r-cnpd in the ng_:st. six years

with satisfactory results in the enfarcement of this law, n
July 28, 1911 (Department file 145825-85), Attorney General
Wickersham said:

®Such a case {concubinsge) would fall
technically within the statute * *¥ ¥, In the
application of the law the Federal courts must
be careful * * ¥ to prevent them being turned
into ardinary courts of quarter sessions to desl

with * * * violations of the police regulations
of the camunity which should be dealt with by
the local tribunals.”

Fram the beginning District Attorneys have been amdvised
by the Department, thus:

*hAs to specific cases, the Department
must rely upon the discretion af the Digtrict

Attornays who have first-hand knowledge of the
facts, and opportunity for perscmal interviews

CGC-27 L™ - )9yg
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with the witnesses, and who will thus be able

to ascertain what ecircumstances of aggravetion,
if any, attend the offense; the age and rcelative
interest of the parties, the motives of those
urging prosecution; and what reasons, if any,
exist for thinking the ends of justice will be
better served by a prosecution under Federal law
than under the lews of the State having jurisdie-
tion."

As 8 guide to the exercise of this discretion in non-
camercial cases, you are advised that cases involving a fraudulent
overreaching, or involving previously chaste, or very young wamen
or girls, or, when State laws are inadequete, involving married
wamen, with young children, then living with their husbands, may
properly receive! consideration; that blackmail ecases should, so
far as possible, be avoided; and that whenever the wonen herself
voluntarily and without eny overreaching, has consented to the
criminel arrangement she, too, if the case shall seem to demand
it, may be prosecuted as a econspirator.

Intelligently and discriminately administered, this

law a&s now interpreted may be nade to serve a valuable purpcse.

With the ebove suggestions i1%s further enfarcement is confided
to you, '

WILLIAM D, MITCHELL,

Attorney General,



Los Angeles, California
August 17, 1938
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Director
Federal bureau of Invontigation
- G -Mm B- 0" TR el Lt T T AT
“,_ '\‘_ .onr \3 Re: L. ﬂl?l, o
; ' b - m,732 -
Dear Birt L , RISK INSURANCE
' NS
The los Angeles Field Division is in !
receipt of a copy of a letter dated July 29, 1938, directed by >
the United Btates Attorney at los Angelas to the lttomy Gonoral, -
recommending that consideration be given to the instant case to R

deteranine whether or not an appeal should be taken. There are
' being set out berein sxqerpts from the adbove-referred-to lettar
for %.e informatiun of #he Bureac, which may shed some light oh
the situstion of ¥ar Risk Insurance in the los Angeles Field
Division srea.

The Inited Ttates Attorney, &n his lettar,
states, "The trial ccurts in this Jurisdiction only in rare instances
give an incstructed verdict in war risk insurance cases. Nr. Fooks,

T who has tried practically sli of these cases in this district for
: Z the Government since 1933, informs me that to the best of his recol-

lsction thers have bessn only six directed verdicte for the Qovernment

. /mring the period that he has bun conducting thu litigation.
) ‘ t
S

*In adaition to busing tbeir verdiots upon
' the facte, and under the Court's instructions as to the law, in suits
on war risk insurance contracts, it is apparent there is a tendency
on the part of jurors to not only consider the physical and mental
condition of the insured as those conditions would relate to the
queation of total and permanent disability under the terms of the
insurance contract, but they also consider the insured's employability :’1’7

status froa the -hndpo!.nt of his educational quniﬁ.cltiolu, trainin‘,
- ~and experisnge, as well a5 his sppearanoce

‘ho question of %otal and nt diuhi.l
. RELORDER-& B s DUEXRD z 3_’4_ 7

- SRecently there hs nﬁn
g sions by eome of the¥Circuit Courte of . )
———— Court of the United States, indicating that's more L‘.b“ldn
tion is to be given to War Risk Insurance Statutes than formerly

o




Director e August 17, 1938

"_, ‘understosd. T refer particularly Vo the Ninth Circdit Oourd case of
Con ash 95 Tod. (2) 744, in which the .
P visiong of hcu.on 30S, World ¥ar Vetersns Act, 1924, as smended,

{ Section 516, Mele 38, U,s.c.A.) were exlanded; tle uunt.h Ciroult
" Gourd case of les F4/Towery, etc. ¥s. United {oot yet
reported except in the $dvance sheets) extending the Jurisdigtional
features of Section 19, World ¥War Veterans Acs, 1930, s~ amended,
(Bection 445, Tisle 34, U.8.C.A.); the Seventh Cirouit case ef United

J 90 Fed. (2) 715, affirmed by the Supreme

tes, 303 U. B. 31, barring the defense of "no
policies; and the Fourth Circuit case
n, 85 Fed. (2) 572, affirmed by the
States, 302 U. 8. 628, extending the appli-

court of Iho United
Joas™ in suits on conwve

1919, /
“Based upon the above decisions the Natioenal
Judge Advocate of the Disabled American Veterans ef the Sorld War
has recently published in their national mageasine, *"D.A.V. Semi-Moothly,"
which publication is devoted exclusivaly to Veterans' affairs, & series
o of articles advising all vcterans because of the Courts more liberal
interpremtion of the War kisk Insurance Statutes and the lack of under-
: standing that many veterans have as to their rights under botli yearly
C renewable term insurance contracts and oonverted policies of United

States Oovernment Life Insurance, to get in touch with their nearest
pervice officers or & repubadble attorney who haa had expericnce ln war
risk insurance litigation with a visw %0 £iling clajimas on their e¢on-
tracts or poliocies of insurance in the svent they are siok or disadled
or feel that they have claims against the Government under their war
riak insursnce contractes. In one of these articles the veterans were
advised that fully 60f of the World War Veterans drawing insurance
benefits today were not aware they were entitled to such benefits until
1930 and 1t was suggested to the veterans that thers must be fully
30,000 more veterans entitled %o benefits now, whe are "hard up" and
who are finding 1\ diffioult %0 support Shemselves and families. The

’ article goes on to guggest that many Shousands of men entitled %o

- dnsuranoe benefits snder the war vigk insur contracts or policies
are shortening sheir lives by working when 2:; sbould rewt end thst -
the estimated 30,000 men who ars entitled %o benefiss won's get then
unless $hey do something about it soon. The articles referred to set
out in detail the recent decisions handed down by the Fourth, Seventh,
and Ninth Circuit Courts of Appeals, two of which cases were affirmed
by the Supreme Court of the United Ctates.
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o #This office bas unofficially advised

that the Five Year Convertible Term policies now in force or in exist-
snce until recently run into hundreds of thousands. We have been
further advised that the responss to the articles published in the
D.A.V. magazine has been congiderable, in that certain offices are
flooded with inquiries. It may be that the reaction to articles re-
ferred to may cause many of those veterans whose Five Year Convertible
Teru policies bave lapsed because of nonpayment of preminms within
the past eix years or, for that matter, many of those whose policies

. are atill im existence, %0 fils several thousand slaims Shroughout
rthe Onited States, the result of which would cause an snormous guantity
of thig iitf{gation in the near future. In view of this prospect, 1%
is the opinion of shis office that immsdiate steps should be Vaken to
see that the trial courts adhsre strictly to the law in the trial of
thase cases. That can only be sccomplished by appealing all of those
cacees in which the record on appeal shows plaintifi failed tc make &
case for the jury and where the record is in sucl shape as to be review-

— able by the Court of Appeals sc as to determine that guestion.”

Yery truly yours,

- kY " - . )
) i ) ) } .
h ‘_.' ]

J. H. BAKSON
Special Agent in Charge
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1313 EAST 6OTH STREET, CHICAGO, LL IN

August 12, 1938

af

Tmr Wichols......

My, Tracy. .....

Aiise Gandy ...

The Executive Committee

The Internatiocnal Apesociation
of Chiefs of Police

‘-

[_Dear Member:

At & meeting of the Board of Officers in June, Inspector
Cahalane called attention of the Board to the possible implication
/ of the Port Authority case referred to in the attached memorandum.
7 / The Port Authorit)’(deciaion was handed down May 16 by the
U.S./ Supremse Court. Briefly, the Court decided that!Gerhardt, an
,  employee of the Port Authority, was liable for federal income taxes.
Since its announcement, many people have had a chance to study this
decision, and there is a growing belief that the decision is ex-
%tremoly important, particularly when considered silde by side with
President Roosevelt's messege of April 25. In thie message, the
President reccrmended »eciproeal taxation of federal, state, and
locel salaries and bonds,

Whether the IACP should take eny action on this matter, and
if 8o, what it should be, are metters which will be presented by
Inspector Cahalane at the Exscutive Committee meeting on August 28.
At this time I am attaching a brief memorandum which will give you a
background of the whole plcture.

Sincareiy
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SEALL MUNICIPAL SALARIES AND BONDS BE TAXED?

All clty officials today are considering very practically two ques-
tions which until recently have been largely theoretical, The first of these
questions is whether the salaries of municipal officiale and employeee and
the income from municipal bonde should be subject to federal taxation; and
the second, whether federal taxes on municipal galaries, 1f imposed, can and
should be mede retromctive.

Here are the reasons, given in chronological order, why clity offi-
clals are giving so much attention to these two questions:

The President's Message. On April 25, 1938, President Roosevelt

gsent a specinl message to Congress in which he recommended that proper legis-
lative action be ta_l_:en at once to terminate the tax exempt status of govermmen-
tal bonds and govermmental salaries, "Such legislation," said the President,
"would subject all future state and local bonds to existing federal taxes, and
it would confer similar powers on statee in relation to future federal issues.
At the same time such a statute would subject state and local employees to
existing federal income-taxes, end confer on the states the eguivalent power
to tax the salaries of federal employees,."

The Port Authority Case, On May 16, the U, S. Suprems Court gave

its declsion Iin Helvering vs, Gerhardt, commonly referred to as the Port
Authority case because Gerhardt 1s an employee of the Port of New York Author.
ity. Brlefly, the court decided that Gerherdt's income and the incomes of his
two asesistants are subject to federal income tax, In 1ts ressoning the court
showed & declded disposition to question end to change its previous reasoning--
reasoning which has led to the creatlion of reclprocel tax exemption for the

s Vo wad am o
DLJol 1O

od bonds of federml, etate, and local govermments. In other words,
since the Port Authority decision, many state and municipal officials have
begun to wonder whether the decialon 1s bdroed enough to apply to the salaries

of all municipal officers and employees.

Gyf-[- /5L~ S 47
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Action of State Attorneys-Generel. On May 31, a group of state

attomeys-general met in Washington to conslder primarily the retroactive
implicatione of the Port Authority decleion., At thls meeting it was the general
opinion that the Port Authority decision placed upon all public employees
affected the 1liability, poesidly beyond the power of the Commissloner of Interma

Revenue to compromlise, for payment of federal income taxes, together with inter-

The group therefore decided on an immediate conference with Treasury
officiale for the purpose of determining whether an agreement could be reached
on the type of federal legislation needed to prevent retroactive taxation.
Without going into detail, 1t 1s reported that there was some disposition by
Treasury officials tg arrive by bargalning on the number of years for which back
taxes should be collected, In short, no final agreement was reached on &

deslmble statute,

Remedial leglslation. Bills designed to prevent retroactive taxation

g days of the session by Sema
Lonergan and Green and Representatives Dingell and Phillips. HName of these
measures was enacted into law, nor were they pressed vigorously, because
assurances were received from Treasury officiale that no attempt would be
mde to assess retroactive taxes on the basie of the Port Authority decision
until after Congress convenes in January.

Rehearing of the Port Authority Case, Attormeys for the Port of New

York Authority asked on June 8 for a rehearing of the case by the court because
they believed the decision oonstituted a complete reversal of the court's
former position. Furthermore, since attorneys for the Port Authority feel con-
fident that there is adequate legel precedent for s clause in the dscieion

prohibiting 1ts use to collect taxes back to 1026, they are mnvious to have a

e - » ———

rehearing in the hope that the Court rey sdd such a clause to the decision, even



. 3.
1f the decislon 1téelf remaing unchanged.

On June 9, Justice Roberts signed a stay pending action of the Court
on the petition for rehearing. This petition will be heard by the Court in
the fall aesaion which begina on October 1.

Speclal Senate Committee on Taxation. Partly as the result of these
foregoing developments, the U. S. Senate on June 16 created a special interim
cammittee to make a thorough gtudy end investigation "with respect to the taxa-
tion, and the exemption from taxation of (1) securitiees issued by or under the
authority of the United States or the several states or political subdivislons

thereof. (2) income derived from such securities; and (3) income received

as compensation from the Unlted States or from any state or political subdivi-
sion thereof.”

The commlttee, which i1s to report not later than March 1, 1939, con-

siste of Senators Austin of Vermont, Logan of Eentucky, and McGill of Kansas
from the Senate Jud.icia.r} Committee; and Senators Brown of Michigan, Byrd of k
Virginia and Townsend of Delaware fram the Senate Finance Committee. Although ‘_
hearings will undoubtedly be held, the committee has not, on August 1, organized

or annournced its plans,

Report of the U. S, Department of Justice. In a report issued only

wvithin the last few weeks, the Department of Justice says, "In Helvering vs.
Gerhardt, the Court made a far-reaching departure from the vlew that employees
of the state as well as the Federal government were exempt from taxation.....

The opinion seems broad enough to cover all smployees of state and municipall-

ties."” * Thias same study states that the Port Authority declision seems also to

apply to state and municipal bonds.

These, then, are the facts in the immedlate background of two lmportant
queetions concerning municipal officlals. Stated agaln, these guestions are E
(1) whether the incomes of municipal officials and employses and ‘from mmicipal &
bonds should be taxed by the Federal government, and (2) whether such taxes

should be made retroactive. /

*Ttalics ours.
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0. .ne two questions, it 1s easler ,..»r arrive at a reasonable answer
to the latter, Clearly the 1mposit1'on of retroactive income taxes on municipal
employees for any period, whether it be three years or twelve, is unjustifiable
of his meesage was to secure future taxation of salaries and bond income, In
view of the Port Authority decision and the reported attitude of the Bureau
of Internal Revenue, however, it i1s guite possible that retroactlive taxes may
be levied in the event the Supreme Court refuses to rehear the Port Authority
capge and vacates the stay granted on June 9 by Justice Roberts.

In these circumstances, a mutually agreeable solution appears to
lie in action taken in 1926 in quite similar circumstances, In 1925 the regu-
latione of the Bureau of Internal Revenue were revised to limit exemption from
federal income tax to state employees engaged in the exercise of "essential
govermmental functions,” The result was much the same as has been created by
the Port Authority decision-- many classes of state and municipal employees
were regerded by the Treasury as taxable, both in the future and retroactively.
Congress thereupon enacted Section 1211 of the Revenue Act of 1926, abating ‘
llability of salaries recelved prior to that time by an officer or smployee of
any state or political eubdivieion thereof, Prassage of a silmilar abatement
statute by the next Congress therefore seems to be the logical and reasonable
Bolution to the question of retroactive texation,

In contrest to thie relatively simple solution, answering the other
question-- whether -future municipal palaries end bonda should be taxed-- is
a pretty complicated task, Assuming that thie question 1s answered affirmative
determining just how it should be done 18 even more complicated, involving
ee 1t does a decieion as to whether such taxation can be e.cpompliahed by
statute, or whether a comstitutional amendment would be required.

For municipal officials to treat ms a vested right the present
imrunity from federal taxation of municipal salariee and bonds would be to

adopt a2 position that is extremely hard to defend. Certainly there 1s no
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moral or ethical reason why such taxation should be avolded. Nor does it appea:
that there 1s eny real danger that this power to tex might be abused by the
federal government., Furthermore, the present immunity is decidedly unpopular
with the public, if the results of a recent poll by the American Institute of
Publio Opinion ave a reasonsbly acourate indication of public pentiment, Sevent;
four per cent of those polled were in favor of taxing federal, state, and
municipal securities, and 82 per cent favored a constituticnal amendment requir-
ing state and municipal employees to pay federal income taxes,

Turning tc the eminently practical question of cost, there 1s no
doubt that federal taxation of municipal salaries and bonds would railse the
cogt of operating city governments. How much costs would rise 1s a very debatad
point. A number of authorities on municipal finance predict a rise of about
14 in interest rate; on minicipal bonds if President Roosevelt's proposal 1is
followed, There is great difference of opinion about how much or in what pro-

- _ . » [P A

portion municipal salary costs would rise. If, as is now being contemplated,
the general exemption is lowered from $2,500 to $2,000 for a married person and
from $1,000 to $800 for a single person, however, and municipal salaries were
subject to federal texation, it is generally agreed that there will be consid-
erably stronger pressure for resdjustment of municipal salaries.

Higher municipal costs as such are nothing new, and nothing to get
unduly excited about. But higher municipal costs without a corresponding oppor-

tunity to obtain new revenues to finance such costs are good cause for complaint

It 18 with just such & predicament that cities will be faced if municipal salar-

- = . W R & .

ies and bonds are subject to taxation, for municipalities, unlike
govermment and the states, cannot use the income tax to obtain new revenues
to meet higher coste., Instead, municipalities must look elther to a different
form of tax or to the possibility of obtaining a share of state-collected or

federal texes.
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Thut is to say, municipalities can very reasonably take the position
that since the income tax is not directly open to them, the proposal to tax
salaries and bonds can in no sense be considered reciproceal unlesa municipaliti
are given the opportunity to tap new sourcee of revenue to meet their higher
costs, whatever these may be, For example, there 1s the poselbllity that state
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located., Precedent has been established for thie procedure by the Federal
Housing Administretion, which is now paying service charges to a number of
cities for w:mmicipal services provided to federally-built housing developments,
Ancther possibility is to subject state and federal bonds to the minicipal tax
on intangible perscnal property. Already mentioned 1s a third possibllity--
local sharing of state-collected ta,xeﬁ.

Thus, fo;r minicipalities, whether municipal salaries and bonds shouls
be federally taxed, i1s a severly practical problem. A change In the present
exempt status has been proposed, and municipal officials will want to conslder

carefully the various aspects of these proposals. The basic oblective of any

change should be more equitable taxation, and not mersly the substitution of

one set of inegquities for another.
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fronk. £ Gannei Executive Offices
Fresidert Rochester, N. Y.

February 2%, 1937

Robert E. Josepth, Esq.,

Dept. of Justioce,
washington, D.C.

/;//’ Dear Mr. Josepth:

The'Suprems Court 1s in peril. It omnnot speak for itself.
If the vital prinoipie of the complets Independence of the
judiciary 1s to be understood by the American people, the

legal profession must help plead the case. Ly - R
LiCORDED & INDEXLY N i Cf‘} - g - 237/ |
T |

The fight to protect our Supreme Court from subordination to

the Exeoutive CAN BE WON. It requires orgenization, national

and local; immediate aggressive action - and enough money,tq ~

oarry the ocost 'of awakening public opinion. I have joined

#ith others in organlzing a natlional non-partissn committes

to oarry on this fight. ‘ gﬁfs o

1 - Will you take the United States Supreme Court as your olient
Will you plead its oase among your friends snd assoolates,

wrmriee a1l awmd o A swra
JWUL ViiCUVE U OrYe

wew

'y odtlzen in your community?
2 - Will you sign and circulate the enclosed petition? i ‘\

3 - Will you contribute to the expenses of this netional,
non-partisan organization - the National Committee to e
Uphold Constltutional Government - to carry on the work '
of nation-wide education and organized protest?
4 -~ Will you go to your clients end urge them to give i -t§w?
financlal ald to this Committee so that 1ts work

- ‘(\q od ;‘-"' rin
may be effective? V r)f
T( g‘
Y

Please return by earliest mail the enclosed blank with ydur
/ suggestiong and the ocontridbutions you seocure.

Trewem =

P W

< r . Yours sincerely,

T o/ e —

Cheoks should be made payable to Frank E:\Gannett, Treasurer.
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DEFEND THE HERITAGE OF JUDICIAL INDEPENDENCE

A distinguished British jurist, Herbert Arthur Smith, profes-
por of international law at London University, worns in a special
dispatch cabled under copyright by the United Press under date
of Feb, 14, that the President's proposals relating to the Supreme
Counrt threaten “a commeon heritage of Englishapenking people
since the end of the 17th century.”

These proposals, snys Professor Herbert Arthur Smith, “raise
{ssues which are the common interest of &ll civilized countric-
particularly Britain, which shares a common legal tradition with
the United States and certain common conceptions in the nature
of judicial independence which has been a common heritage of
the English-speaking people since the end of the 17th ecentury.

*This tradition bas two mspects. From the judges, it demands
eomplete abstention from all political activities, whatever may
have been their private opinions before being raised to the
bench. For the rest of their lives, they are indifferent to all and
only servants and spokesmen kmpersonal of the law . .. so Jong
as the judges refrain from all politieal activity, it is an obliga-
tion of honor that neither their persons nor their office shall
ever form a target for political bombardment,

*It is not overmuch to say that the whole structure of law
and justice aceording te onr ideas depends on the bonorable
observance by boih sides of this unwrilten convention.

“Shounld it be broken down, our conrts wonld quickly become
as the courts ol Russia and Germony already have become the
mere agents of a political party controlling the government. . , .
If a law Is declared by a judge to be unacceptable to the people,
as represented by a government, it is our business to change the
Iaw and lecve the judge elone.

“By this, we mean that we consider the principle of judicial
independence one of the fundamentals of free institution and

on OLiis EARR S AL ) i i

believe the maintenance of this principle is of greater impor-
tance than the decision in any particolar casre, however great
its immediate political interest. . . .

“In Canada and Aunstralia, we bave federal constitutions which

ara mneh In saveman with tha Canstitvtion af tha ITnitad Cratas
are MDCa N sommon wiln o2 Lonstiiulion o D¢ UnileQ states

and it so happens that within recent wecks, Canada furnished an
example which may be Interesting to Ameriean observers,

“During Prime Minister Bennew”s recent adminintration, the
Canadian parliament enacted a number of statntes which may
be ronchly described as the Canadian counterpart of the New
Deal. They dealt with industrial and social problems and they
were challenged in the courts on the ground that they purported
to deal with matters which under Canadian constitution sre
reserved to the provinces. Three weeks ago, the judirial com-
mittee of the privy eouncil, which is the final court of appesals
in such auestions, decided the statutes were invalid.

“But that does not mean that those Canadians who were dis-
epoointed by the decisions will start agitation to get rid of the
judges or swamp the Supreme Court with new anpointments.
The= fully realized that in the Jong run, they wonld lose murh
more than they ronld gain by any such tactics, well knowing the
princinle of judicial independence is of far grecter importance
than the enactment of any particular statute.

“A Judge’s business §In to declare the law as he finds #t Taid
down for him by the ¢onstitution and the legislature. Whether
that law is eapitalistic or socialistic, whether the principle Is
conservalive or radical, It Is equally the fndge's duty 10 apply
it g» he finds it.

*If a change in the Jaw 11 desirable, those changes must come
from the people, acting throngh the appropriaste legislative
agencles”

— - ———

ONLY THEY DESERVE LIBERTY WHO ARE WILLING TO FIGHT FOR IT

TO MEMBERS OF THE SENATE. AND HOUSE OF REPRESENTATIVES
OF THE UNITED STATES: '

We, the undersigned, citizens of the United States, exercising our right of petition, protest against
the President’s bill, or any substitutes, permitting the Executive branch of the government to control or
subordinate the Judicial or the Legislative powers established under the Constitution.

This bill would give to the President the power to remake the Supreme Court and to pack it with men
to interpret the Constitution as he wishes. Such concentration of power is dangerous even in the hands of
the best-intentioned man.

The framers of the Constitution divided the government into independent Legislative, Executive
and Judicial departments, because history shows that concentration of those powers in one department, or

in one man, inevitably leads to dictararship, e

This bill would establish such concentration of power as no one at any time in any place has been able
to use for the public good. The independent branches of the government would become the instruments of
the White House. Public respect for the courts and the Congress, so essential in a democracy, would be
seriously impaired. :

If one President is allowed in this fashion to create a Supreme Court to interpret the Constitution
s0 as to validate the laws he desires, neither he nor his successors will have to consult the will of the people
concerning future amendments.

_ We therefore protest, and demand that the constitutional safeguards of an independent judiciary
be retained. .

The power to amend our Constitution is not the Executive's, to exercise by indirection. It is not yours
to surrender. It is ours, and we look to you, trustees of the people’s liberties, to protect it. How you vote
on this issue is all-important, now and in the future.

Street and Number

Name State
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"~ THE CHURCHES SPEAK - -
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‘ Catholic— Community— | Episcopal—

“Withindependence "Religious liberties
of tlujudnm_ry de- and civil liberties]
stroyed, the diclator

assumes control.”

“If an independent
sudiciary is lost, de-
mocracy itself isJost.”

cratic government in|
America is at stake”

standor fall together.

(8ee more sxtended quotatians ox reverse side af this Petition.)

- Fve circulating one of these petitions is asked to impress on all signers
the v:::{ mhnco of writing personally, and at once, to their Congressman
and to the tweo Benators from their State expressing in their own Ianguage their

. opposition to any bill destroying the independence of the Supreme Court of tha
United States. The names of the Congressman and Senators, if not known to svery
signer, oan easily be obtained from the local newspaper.

- For more copies of this Petition and li*=rature oa the Supreme Court Issus,
.- write NATIONAL COMMITTEE TO UPHOLD CONSTITUTIONAL GOV-
- ERNMENT, Times-Union Building, Rochester, N. Y,

ONLY THEY DESERVE LIBERTY WHO ARE WILLING TO FIGHT FOR IT

TO MEMBERS OF THE SENATE AND HOUSE OF REPRESENTATIVES
OF THE UNITED STATES:

7 Wa, the undersigned, citizens of the United States, exescising our right of petition, protest agsinst
she President’s bill, or any substitutes, permitting the Executive branch of the government to control or
sbordinate the Judicial or the Legislative powers established under the Constitution,

This bill would give to the President the Eower to remake the Supreme Court and to pack it with men
%o interpret the Constitution s he wishes. Such concentration of power is dangerous even in the hands of
the best-intontioned man.

The framers of the Constitition divided the government into indcpendent Legislative, Executive

snd Judicial departments, because history shows that concentration of those powers in one department, or
i one man, inevitably leads to dictatorship. ) .

" 'This bill would establish such concentration of power as no one st any time in any place has been able
%0 wee for the public good. The independent branches of the government would become the instruments of
In_ White House. Public respect for the courts and the Congres, so essential in & democracy, would be

If oos Presideat b allowed in this fashion to create s Supreme Court to interpret the Constirution
% 3 %o validats the laws he desiros, neither he nor his successors will have to consult the will of the people
soncerning future amendmints. :

We tharefore promst, and demand that the constitutional safeguards of an independent fudiciary

The power to smand cur Constitution It not the Exeoutive's, t0 exsrcise by indirection. Tt is not yours
Yo surrender. It b ours, and we Jook to you, trustees of the people’s liberties, to protect it. How you vore
on shis bwve b ell-imporsant, mow and in the future. -

n

L Nowg Street and Namber Gity State

L
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MAIL TO ONR OF THE SEMATORS FROM YOUR STATE OR TO THR CONGRESSMAN FROM YOUR DISTRICT
NOYE: Tou way pasi ¢ blanh shoat hars jor adiisional signasures,
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A CRISIS CONFRONTS THE NATION

“A grave crisis how confronts us as & nation—a crisis which threatena the very
structure of our government, the continuance of our democratic institutions and
our liberties &s a people.

“We face ont of the most serious situations in our whole history—a situation
which involves our religious liberties as well as our civil liberties, for all experi-
ence shows that these two stand or fall together,

“We sec clearly today what happens when a nation surreudens its freedom and
becomes subject to absolute executive power.

“I refer to the proposals now made by the President in regard to the Supreme
Court of the United States. '

“There can be no democracy, no constitutional government without sn in-
dependent judiciary. :

“Tn such a situation we are called as citizens, and as Christians, to take our
atand and declare ourselves unhesitatingly.”

—The Rt. Rev. WILLIAM T. MANNING, Protestant Episcopal Bishep of
New York, in kis sk Wednesday sermon delivered I historic Trinity Chwreh.

‘“ PRESIDENT OR DICTATOR? "

“The President’s motives are in no sense an issue here; let it be conceded thet
they are most laudable. But his plan is the most dangerous attack in all owr
history upon the government established by the Constitution.

“Whenever the independence of the judiciary is destroyed, the dictator assumes
control.

« *When one man controls the three coordinate and independent departments of
the Government, there is no protection for our God-given rights except in an appeal
1o his clemency.

“That is not the Government established by our liberty-loving fathers. It is not

the (];ovcrnmcnt, we belicve, that iy desired today by & majority of the American
eople.

P “If Mr. Roosevelt is convinced that his policies alone will save the country, let

him appeal to the people in the manner prescribed by the Constitution, and on

their authority alone vest himself with authority to make laws for the whole country,

to interpret them with finality, and to execute them rigorously.

“We concede to no man the right to initiate & program which by act of Congress
would destroy the constitutional Government of the United States.™

~—Editorialt in "AMERICA" nativually-reed “Catholic Review of the Wk

AWAKE BEFORE IT IS TOO LATE!

“T hesitate to discuss anything in the the pulpit that savors of partisan politics,
and still less do I wish to deal in personalities, But the provocation now is too great
and the matter, moreover, it above party.

“The future of democratic government in America is at stake, Some people may
be so blind as not to see that fact. Let us hope they will awake to this danger to
their liberties before it is too late.

“There is one great barrier between us and dictatorship, and that barrier is the
Supreme Court. bfow the President wants that court placed in his hands. The Amer
ican people should say ‘No! to him in & tone that will never be forgotten. Th
should say, “This far, Mr. President, shall you go and no farther.” The terrible tmz
is, it can happen bere; in fact, it almost has happened here.

“Fascism in essence is established in America the minute this Supreme Court
bill passes, for it places dictatorial power in the President. That means that slowly
but surely civil hberties will tend to go. Religious liberties will next be attacked
H we are to judes 5 the progrens of dictatorships elsewhere”

¢ Frotestent church in the Usited 3ta o oo B
. .. Iy ¥ I chure t ia 1, .
&t nationally knosew , . hit weckly NBC broadcasts on "The drt of U:hf: I;:‘;

! : ’
of“C.' ;;’ :c‘:mg :;im::." of important commisrions af the Federal Council of Charched

The Rev. . L e
( A Forum in Ne York City, moet Roon, by be Community Church and
MILITANT reform, wri ork Lity, noted liberal, {riend of labor and militant sdvocate of [
LIBERAL " tit;n:’]ng;v?r:;:g?g organization of the National Committee to Uphold Con-
“L am with you absolutely in your opposition o the President’s P
ENLISTS ilrtll:r:rg:nt judiciary is vital to democracy, and if it is lost, democrs mp:';llt-tl';
unt upon me to help in every way that may be possible,”
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"NATIONAL COMMIT_.£ TO UPHOLD CONSTI.JIONAI. GOVERNMENT

FRANK E. GANNETT, Chairman
President and Publisher of the Twenty Ganwest Newspapers

Times-Union Bldg., Rochestcr N Y.

REPORT OF PROGRESS

The following statemens was broadeast to the nation on Sunday, February 21, by courtesy of the Columbia
Broadcasting System. Additional copies may be obtained from the mailing office of the National Commitsee to
Uphold Constitutional Government, 205 East 42nd Strees, New York, N. Y.

TUE DENADIE'C EINUT
INL TLUTNrLL 9 TiIunli

The other day a barber was cutting my hair. He said to me:
I am deerly interested in preserving the Supreme Court,"

am a Jew, and therefore one of & minority.

"You know, Mr, Gannett,
I asked him why. He said: "I

I realize that if it were not for the Supreme

Court, I might be treated here as they treat the Jews in Germany."”

Members of the colored race must feel
the same, for the Supreme Court again and
again has protected the rights of the col-
ored people, The Court stands as a de-
fender of all classes, all creeds and sall

races,

Lawyers, because of their _fraining,
vnderstand this very clearly. “One of the
best legal minds that I know said to me
yesterday: "In bringing home this Su-
preme Court issue to the people, leot me
suggest -- that constitutional law and
the theory of checks and balances in gov~-
ernment may be of remote interest to some.
But any factory worker will appreciats
what the Supreme Court means to him when
you recall that picketing, as an instru-
ment of industrial controversies, was
challenged and its legality was estab-
lished by the Supreme Court In 'en o6pin-
ion written by Judge Taft. A negro will
understand what the Supreme Court means
when you recall that those negro boys in
Alabems saved their necks twice, only
because the Supreme Court had to be com-
pletely satisfied that they had had a
feir trial,"

A majority imposed its will on a
minority in Oregon by the state leaw abol-
ishing parochial and private schools, and
only the United States Supreme Court pre-
vented its enforcement.  The Supreme Court
held that no state oan deprive an Ameri-~
can father and mother of the right to send
their children to a parochial sehool if
the standards are equal to a public school.

"All church people, regerdless of de-

pominations, w111 appreciate wha

gaid mr lawy
8ald my lawy
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Organized efforts will be made to
confuse the people on issues raised by the
President's demand that he be given power
to create a new Supreme Court by appoint-
ing six new Jjustices. Emphasis will be
laid on the fact that several of the pres-
ent judges are old in years; but thet, my
friends, is not the issue. Throughout all
history men 70 years and older have been
prominent among the greatest men of their
time, .

Retirement of Supreme Court judges st
the age of 70, whether voluntary or com-
pulsory, would have shortened by nearly
one-third the judicial career of the great
John Marshall, who died at 80, It would
have resulted in the retirement of Justice
Holmes in 1912, reducing his period of
service from 30 years to 10, It would
have cut in half the judicisl career of
Justice Brandeis, an exponent ot 1iber=
alism. It would have retired Chief Jus-
tice Hughes from public: 1ife three years
8go. Whether Supreme Court justices
should be retired for age, and, if so,
at what age, is a question for sober de-
bate which should be settled by a con-
stitutional amendment and not be sprung
on the people and put in effect by & man-
date from the White House to enact legis-
lation for thet purpcse.

The bill proposed by the President
is not aimed at fixing a definite age of
retirement for judges. It is aimed at
getting for the President control of the



Court. That is its real obje ve, and
spokesmen for the Administration have
frankly admitted it.

An effort already hes been made to la-
bel this sudden move of the President ms
"judicial reform." Scome of his defenders
have used equally clever terms to concesl
the effects of it all. It has been said
that more judges would expedite litigationm,
but noted lawyers have denied this, for 15
Judges instead of 9 would have to read all
the cases, and only when all of the 15 had
covered the subject could a decision be
reached.

It is my firm belief that the Ameri-
can people will not be fooled by cateh
phrases or by efforts to confuse them about
this vital question. The informed publie
already hes seen through the proposal and
Inows exactly what is its real purpose.

NATIONAL COMMITTEE FORMED

A group of patriotic citizens was so
stirred with fear by the proposal to under-
mine the Supreme Court, by packimg it with
additional justices, that they induced me
to head e Committee, national in scope, ab-
solutely non-partisan, that would help to
mobilize public opinion snd promote a full
mderstanding of this threatening situastion.

S8ince I accepted this call, I have
been amazed by the response. Bundreds of
letters have been pouring in to me from
all parts of the country, from people ask-
ing what they can do to save our Constitu=-
tion and our Supreme Court. Besides cir-
culating petitions and writing to their
representatives in Washington, hundreds of
citizens have sent me checks for small and
moderate amounts to help carry out the
fight for an informed public opinion. One
farmer obtained 20 signers to a petition

and $17 in contributions of 50 cents to
$1.00 toward carrying onm this National Com-
mittee's work. All can help by distribut-
ing literature and arranging meetings and
debates and demonstrating to the members
of the House of Representatives and the
Senate how deeply the public feels on this

great issue,

I only wish I could read to you some
of the letters that are pouring in on ev-
ery mall. Across this broad land the sen-
timent is rising to a tumult against the
court proposal.

One of th st courageous Democratbs
in the lower house of Congress, Represent-
ative Samuel B. Pettengill of South Bend,
Indiana, speaking at a citizens' mass meet-
ing in Indianspolis, seid:

"Democrats are absolutely free to yote
for or apgainst the President's proposal as
their consciences dictate. The President
&sks for more power than ¢ a good man should
want and more than 8 bad men should have.
Unless we are willing to discuss on its
merits, free from partisanship, amy propos-
al to change the fundamentals of constitu~
tional government, we shall be unworthy of
the government for which Washington fought."

It is not to my llking to refer to party
lebels. I do so only to indicate that opposi-
tion to the President's proposal is non-parti-
san.

Five out of the nine members of & com-
mittee organized in Harding Township of Mor=-
ris County, N. J., to test public sentiment,
voted for Mr, Roosevelt last November.

P O, PO Y P i
A Socuthern Dcmuu;uu, B Oiil
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railroad in North Caroclina, writes that
while he voted for Mr, Roosevelt he feels
that revision of the Supreme Court “is the
last straw" he can stand; that it is "the

ici a
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~most flagrant disregard of orderly demo~

cratic and constitutional govermment.”

In en Ohio protest meeting, a corre-

n + 4
A great many Democratic

leanders spoke against the President's bill
and the resolution of protest was drafted
by & Dcanderat, formerly President of the

spondent writes,

County Ber Association.”

Equelly intense, and still non-parti.
san, is the resentment emong many minis-
ters, doctors and teachers,

The Rev. John Haynes Holmes, Minister
of the Community Church and Forum in New
York City, noted liberal, friend of labor
and militant advocate of reform, writes
me: "I am with you absolutely in your op-
position to the President's proposal, An
independent judiciary is vital to democ-
racy, and if it 1s lost, democracy itself
is losts Count upon me to help in every
way that may be possible,®

From blg churches and little, from
congregatlons and parishes of the rich
and the poor alike, have come enlistments
in this csuse., I have letters from Free
Methodists and from "The Pillar of Fire."
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asking for petitioms to ¢  _4late. Lu-
therans, Episcopalians, Cutholics and
Jews, as well as the evangelical denomina-
tions, realize that the end of civil lib-
erty means also the end of religious lib=-

orty.

Doctors -~ great makers and reflectors
of public opinion - see the danger to all
professional freedom, Dr, George B. Lake,
of Waukegan, Illlnois, editor and publish-
er of "Clinicel Medicine and Surgery,"
writes: "I have been hoping that something
like the NATIONAL COMMITTEE TO UPHOLD CON=-
STITUTICNAL GOVEENMENT would come into
existence to give a focal point for the
expression of opinion of the millions of
Americans who ere largely inarticulate,”

Women are valiant soldiers in this
fight, They are circulating thousands of
petitions and calling for more, .“I1 prompt-
ly secured 40 signatures, and had only one
refusal,” writes a housewife in Salem,

New York.

Let me urge sll those who are circu-
lating our petition, or any other petition
ageinst the Supreme Court proposal to
bear this point in mind:

A voter's individual letter of pro=
test often carries much more weight than
his signature on & petition. Both are
needed. Every one circuleting a petition
should urge all signers not to stop with

gglng, but also to write to o their Con=
gressman and their Senators. Tell all to
express their thoughts in their own words
and let their servants in Washington kmow,
in no uncertain terms, whet they think
about the proposal to undermine the in-
dependence of our courts,

The question raised by this amazing
propeosal is not whether President Roose=
velt wishes to become & dictator. The
question is not whether the legislation he
favors is good or bade It is not & ques=-
tion between Democrate and Republiocans, It
trenscende parties. The guestion is, shall
we give to this man, or to amy one man -
and his unlmovwn sucoessors -- such tremen=-
dous power as the President will have if he
gets control over the Judicial, as well as
the legislative and executive branches of
our govermment? Who can prediet who will
be President Roosevelt's successor? He
might represent the viewpoint of the masgses
or he might represent the viewpoint of en~

+ranrhaed wool+h wmlachaacn o

Only = .j%'years ago the people of
this country were worrying about Huey Dong
and the methods he had adopted in gaining

unlimited power in hig own state. (me of

the things that he found necessary to do in
order to establish himself as dictator was

to get control of the courts,

It is this situation thet hes stirred
the nation. This vital question is being
discussed every dasy in homes throughout the
land, on our farms &and 1ln our factories,
The gquestion is of such supreme importance
that every man, women and youth should un-
derstand its full significance,

In closing let me say that I am giving
my time and effort to this cause because I
am fearful of what may happen to America if
the power of the Supreme Court is weakened
in the way proposed. If we need changes in
the Constitution, they should be made in an
orderly manner as prescribed by the Consti-
tution.

I have supported some of the measures
that President Roosevelt has favored., As a
liberal, there are many reforms I should
like to see brought about, but these re-
forms must be brought sbout lawfully end
under the Comstitution, not by destroying
the Constitution., As some one has well
said, if you have a headache, try to cure
it by sdministering the proper medicines,
not by cutting off the head, We can bring
about any legislation that the people de-
sire without destroying the judiciml safe-
guards of all people's liberties.

I am particularly concerned over this
great issue becsuse of what I saw in the
dictator-ridden countries of Europe where
orderly demccratic goverrment has been
overthrown; where the people have no free=-
dom of speech, no freedom of the press, no
freedom of religious worship, no freedom
of public assemblage, no trial by jury, no
security whatsoever. No Americen would
care to live under such a government; and
if Americans could only know and appreciate
what 1ife in those countrlies means, they
would see to it that we shall not be even
remotely threatened with such conditions
in the country we mll love,

The blessings that we enjoy have cost
a thousand years of bloody struggle and un-
counted millions of lives, These sacri-
fices mist not be in vain, Govermment of
the people, by the pecple and for the peorle



