ander Hamilion,
e nsibility~"Placed by

,&o Constitution upon the ju-
to innrepoﬂut the
nm does llot unjustifi-

__-

an in-
di:{dul's right te prlucy nor
. abridge his Hberty of lpeech.

_ press, religion e assembly”
On the very'same decision )
day, the Court placed added
iJemphasis on First - 'Amend-
ment rights In the Sweezw
ase. .

TAKE ANOTHER situation

in whi¢h the Vinson Court did

) nothing te check trespasses
Won ejvil liberties—thiz time
A the Executive Branch of the

i Government. The Department
of State had arrogated to it-
self ar,bitrnry authority to de-
termine, in its own abhsolute
discret.ion whoe could go
abroad. Secretary of State
Dulles, and Secretary Ache-
son before him, denied pass-
ports whenever they conclud-

| sd—often on the basis of un-
. disclosed information from:

. spnonymous sources—that it
was not in the best interests

, of the United States to allow

CHIEF JUSTICE WARREN .

. . emphasis on i@‘dh:iggal.

i freedom
: an American citizen to travel.
i This past spring, howevef,
the Warren Court deneunced
this practice as inconshnant
with a clearly recognized ¢on-
stitutional right to trivel and
held that the Seeretarz o!
Siate couid mo longer wih-
hold passports whenever he
pleased. in the absence . pf
legislation fixing standarjs
for the issuance of passports.
Another illustration may b=
found in regard to the consh(
tutionality of the Governmen
loyalty-security program. In
the Dorothy Bailey Case,

beaughi,_before it :gl 1050, .
the Court divided folir {g-four.

I !

e it g

missed employes to thelr
positions. And in the Cole
Case, it limited application
of the program to sensitive

Case and in th“e Sérvice Cane,
the Warren Court held dismis-
sals under the program to be
invalid and Trestored dis-
positions actually affecting |

Court has rendered distin-
pion of civil liberties. It has
resolutely insisted upon po-

ppem 'Pilnh allt?h é—ﬂ: |
overnmen oy P -
wlt cannot be sai §t the

i

lice observance of those pro- ¥-

cedural protections of the Bill
of Rights which laymen are '
too often disposed to dismiss

national security.

/' THERE is5 one additional
area in which the Warren
guished service as a cham

as mere legal technicalities.

AP . hiled o nd Hhnete W

A LESVULY o1 MUTLYY
; Justice Frankfurter once ob-

served, “has largely been the

history of observance of pro-
cedura] safeguards. And the
effective
criminal justice hardly re-
quires disregard of fair proce-
.. dures imrposed by law.”

In a number of cases, the
Warren Court has upset con-
victions

~:.-u’f

-

administration of .

because police or

prosecutors have taken short

rute whish fnvalovad trasnesa

be xaid that these decisions
made law enforcement more
difficult. They served, how-

ever, to keep police -power..

from becoming oppressive

and to make the administra- .

tion of Justice in the United
States consonant with an.at-
mosphere of freedom.

$

IT 18, of course, misleading ’

to speak of the Warren Court
or the Vinson Court as though
these were distinet bodies gov-
erned by the personalities of
their Chief Justices. Three
Justices—Black, Frankfurter,
and Douglas — have served
continuously throughout the
decade, and the terms of
.other Justices overlapped our
"arbitary dividing line, And,
in addition, new faces have

ing on the rights of defend-
ants. To some extent, it may

L

e,

appeared.
Obviously, there was a com-
plex interaction here. The -

Court was, as it always is, re-

well as responsible in some
measure for the abatement
of its fever.

National security is of vital
importance. But we need
above all else to remember
that the one true function of

seeurity is Ye—mele
individual freedom secure,

sponsive to the country as’

l The temperature of ooun-
try wn A powe factor
l perhaps the deter-

manship to wait

tiyie has ripened the rdpdl-
ness of society to- accept new
directions in the law, The
panic atmosphere in which
the Vinson Court functiotred
no longer prevailed with any-
thing like the same intensity
when the Warren Court made

b rmamb haoamtaninm Aantninne

ilﬂ glcaL ul.lcl. Wil ldll UTLLISIULIDE.
And perhaps the real signifi-
cance of the Warren Court’s
championship of individual
liberty lies in fthe reflection
of a rendscence among Amer-
icans of confidence in their
own Institutions and of re-
spect for the utility of free-
dom~

NOW IT 1S all very well to
take heart from the Warren
| Court's championship of the
Bil] of Rights and to deduce
from this championship that
the country's high fever over
subversion has subsided. I do
not think, however, that there
is any justification for con-
cluding that the Nation has
completed its convalescence
or that all goes well In the
best of all possible cbuntries.

Let me point out some

" LETFmgEmt considgrations in-

|
i tismath-butou!ju




*CHIEF JUSTICE VINSON
-3+« Jemphasis on national
) security
:J‘.. [ ]
dicating that the hangover is
still a very sevére one. ,
Item One: Although the Su-
premé Court has imposed a
check on some of the extrava.
gances of the Federal loyalty-
security program, that pro-
gram remains in full force
‘$amd effect. It is immensely
* jmportant, I think, to bear in
i mind that althpugh the pro-
b gram was undertaken on an
. emergency basis and although
.its incursions on traditional
. American civil liberties were
' Yustified at its inception as
mecessary to meet a crucial
- condition, it has remained in
“ferce 11 years without under-
going any real or fundamental
+ modification whatsoever.
- 4t is true, to be sure, that
Ythe loyalty-security program is
eonducted today with more

trbanity hand sophistication
EE"B in the pas e
at in superﬁciWM]

I ITEM TWO: There has

! void.” But in the last analysis,
lmn he presTYVET By
lin the hearts and _minds of

t has undergone some
proveme is
also true that the cgntral vice

pf the security program—its
rell on information from
faceless accusers—remains al-
together unaltered. :

The inescapable truth Ix
that the procedures andj
standards of the loyalty-se-
curity program are becoming
institutionalized. And the
country has, to a very large
extent, embraced, as a per-
manent part of its life, the
judgment and punishment of :
some of its citizens throughi‘
starchamber hearings which: "
deny them any semblance of |
due process of law. b

Consider, for another ex- .-,3
ample, that, although Chief
Justice Warren said for the §
Supreme Court in the Wat
kins Case that “there is no 4
congressional power to ex-
pose for the sake of ex
posure,” the simple truth isi
that the House Committee on ;.
Un-American Activities and
the Senate Internal Security
Subcommittee continue to go
up and down the country,
each of them functioning as
g kind of itinerant auto-da-fe,
intruding its inquisitorial-
nose into almost every aspect
of American life; they con-
tinue to be unrestrained by
any jurisdictional limitations
imposed by Congress; and
they continue.to be wholly

. unconcerned about constitu-

tional rights of privacy. |

been bfiter reaction to the ~
Warren Court in Congress.
Attempts were made to cur-
tail the Court’s jurisdiction.
Legislation was introduced—
and will no doubt be intro-|
duced again—to upset specifie
Court decisions. Moreover,
there has been a tremendous
hue and ery in the country
against the Court’s champion-
ship of individual rights.
These are disquieting symp-
oms. They suggest that the
ational fever is still pretty
high—indeed, that we are in
grave danger of a relapse,
The Supreme Court's essen-
tial business, as Alexander
Hamilton said, is “to declare
all acts contrary to the mani-
fest tenor of the Constitution

-

ﬁle people. The Court can

. MOTVEy as '
freedom. It'm.m

danger. Byt it is powerl
85 Drotart us hromm arvorve

? cmBretm’l::d us-of our herit
age. Bu cannot preserve
, that heritage forus. ~= -
- If we beeo i of
» freedom, i we tl of it &s
;& source of danger rather
. than of strength; if we elevate
| protection of the community
above the protection of indi-
vidual rights, we shall end by

aping the very enemy
epel, * - . ]



was taken up largely with
defense of states rights and a
fpledge to resist racial integration,
Mr, Hollings said “The Rattla of

the Republic is truly at hand."_

DYNAMIC CONSERVATISM

He also lifted high the banner
of “dynamic conservatism”, call-
ing Sputh Carolina “the strenghol{}

of impditional thought in Americ

Al

‘e :.Iae nation’s number one
for the survival of the free en
terprise system . . . the nation’s
hope for the survival of consti-
tuticnal! government."”

His address, delivered from a
platform decked with bunting,

bristled with emnation of the
United State Court for
its “illegal amendment’ of the
basic law of the land.

“PERIOD OF CHAOR™

Governor Hollings also ticked
off other evidences of a “period
of chaos” marked by ignoring the
form and lefter and spirit of the
Constitution and the American
concept of government by laws In.
stead of men. Referring to Pres.
ident Eisenhower, his attorney
|general and both national politi-
cal es, he aaid:

‘“We find a United States A-
torn& General pledging
'biamnaii against our Southlang

- see both political parties
competing to hurl the greatest
ipsults and defamation at our

I,

EOCAL!.S IKE “PETULANT”
F¥And worse, we find a
and pehilant Chief Executive
command of & march-
arnmy, this time not against
rlin, but agajnst Liitle Rock.”

On the other hand he pictured
South Carciina as a bastion of
economic and political freedom
and he =zaid the state’s miesion is
“to put forward a dynamic

bsmasa.nasset,notn}
bﬁi"

TH} nation’s businessman ool

tinuef to come South, Mr. Hat

and of our state governments.”

! LEGGE ADMINISTERS OATH
The cath of office wax admin.

Behind t:hem on a broad plat-

formg was ranged a large assem-
blage of state and na lead-
ersfand personal gu of the

principals,
vernor Hollings Is {lexpected
(Pleaxe tum to Page 12A, Col. 1)

INAUGURAL AD

P

SR\

DRESS

- Gov. Hollings Assumes Offiée; »
. Puts Emphasis on States Rights

. (Continued from Page One)

ident pro tempore of the State,
presided over the inaugural cere-
mony, which was also 2 joint ses-
gion of the General Assembly.
The Citadel band played the
National Anthem at the oulset of
the program, followed by the In-
vocation, led by Governmor Hol-
lings' pastor, the Rev. Heyward
w. E{ﬁng of St. John's Lutheran

Chugh, Charleston.
‘ Sefator Brown administered the
'Mthi‘: the new lieutenant gov-

Chester, formerly pastor of Wash-
ingion Street Methodist Church of
Columbia.
HODGES, VANDIVER ATTEND
Just before delivering his ad-
dress, Governor Hollings intro-
duced C.vernor and Mrs, Luther
Hodges of North Carolina and said
Gov. Ernest Vandiver of Georgia
was on his way to the ceremonies
but had been delayed slightly
(Governor Vandiver arrived in
time to review the parade which
followed the inaugural rites).

i aalS

The new governor also present-

Bell Timmerman, Jr., and Mre

Timmerman to the audience and
said Mr. Timmerman “bas reason
only for bkappy memories be-
cause he has done such a splen-
did job far South Carolina,

Gov. Price Daniei was being
inaugurated for a second term
term yesterday and could not be
present, Mr. Hollings said, t
the Texas governor sent along; as

his personal representativel a
former Sumtar rotident Rohard T

Al A TSaAA,

Haynesworth, now a businessﬂan

e'i‘g .g‘,“”’;;:;n%%agghgr ed the outgoi ,r, George |in Fl Pnsn.‘
’ N / THE STATE
n -
REG‘ 8 IIOT H_l!f‘:.;nl!\rn Coluxbia, S. C.
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dans of Two Justices

l 'Briwn Predicts Resignat

‘ the state-
1 Regq, ! Clarence J. PBrown  Rep. Brown made
i ha _-ment yesterday in a weekly
b Sl 2, LA
slees ents. He sa
\f‘elix rankfurter will resign on a swhisper” he heard
from the e Court "in from-a “source 1 thought

worth some consifl_lf;ration."

Tt ume.’

1 a relativel

| (C L - 2 7£§§‘
NOT RECORDED
117 JAN 8 959

In his newsletter,
Brown mentioned that
tice Black 1s 72 and Jus
Frankfurter 76 and that the
latter has “recently been in
bad health,” Justice Frank-
furter suffered a mild hffart
attack several weeks ago, ut
returned to the bench ea ier
this month. (UPL)

-

Wash, Post and
Times Herald
Wash. News _I_‘£
Wash. Star
N. Y. Herald
Tribune
N. Y. Journal-
American
N. Y. Mirrer
N. Y. Daily News _
N. Y. Times
Daily Worker
The Worker
New. Leader

i
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mﬂy William V. Shannon

' e’ ; é—L Washington,

, The routine denials by Presiden E;sgnhgﬂgx_apd Chief JusticedWarren have "j 2 ’9’; s
- shaken the widespread conviction here that the story of the coolness bétween them is ‘5

Robert T. Donovan, who wrote the story published in the Herald Tnbune yesterday,

mgiuy regalueu D,Y all his Coueagues for Ine — e PO

factual accuracy of his work and his scrupulous . I

fairness. bee ked

The fact is that what h.as long n talke e

about and occasionally glimpsed has now been CLillils sodd 1B
" brought out in the open. The fundamental source S

of friction between the two men is the Presl 4-l. _POSP-——_

dent’s refusal to do anything in a copatructive, : e
forehanded way to help carry out thmm ' o 7th-BLUE _FINAL

Lgurt's school desegregation décision, . -
Warren was early disillusioned by Mr, Elsen- 1/29 / 59 .. -

hower's aititude on this problem. The President .

has consistently refused to say he approved of - - L.

desegregation in principle; he has taken no steps . - l].6 - ..

te help make it work in practice. As recently aa
last year, he expressed the wish that desegrega- " n
tionfnight proceed more slowly. FACT AND FRICTI ON

. Donovan wrote that Warren regards this attl- BY

tude as being “too indecisive.” Warren in fact WILLTIAM V. SHANNON

uses more vivid language fo describe the Eisen-

"‘. P A
[ ’
. .

hower position. He calls it “wishy washy.”

- ' BUFILS -

Here are additional Instances thaé could be
c:ted to illustrate the gradual” deterioration in
relations: .

Mr. Eisenhower was oﬂ'ended wheln the Chiet :
Justice accepted.an itvitation to-attend the dedt .
cation of the Truman Memorial Library. Mr,
Eisenhower's feud with Harry Truman is very-
much alive and he regarded Warren s attendance
as #h act of disloyalty, - --

The President has pnoh»puhed Wsmn h
convo_rsations he has had with Southers Sems -
ators. These Southerners, going dowa to the -
White House full of fire and brimstone fo conss *

piaia about the Iniguities of the Suprema Court, g /'r .] 79
have been surprised to discover Mr, Flssnhawas L]

—_EoRnSTWer 'v’(

readily ag'reeln‘ with thems. . - T
President Eisenhower has made ne secret of - ., Hil‘
his shock at the Supreme Court's liberal deci. q

sions in. the civil Hberties feld, Chlet Justiced
Warren and the majority of his colleagues werg
ot wery popular In the
or In the reactiq
e decisions in the.

]

{éod”?/v?{ ﬂ

NOT RECORBED |
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(5 t0 be

IR fempts to get bills passed reversing tr'nese‘ i
t "lecls n:ugh Mr. Elssnhower makes much of :

* ret ltoeommentonthenhooldu‘:gthr?l

b 2 because—"T do not believe K s the t«’rlmc-“-

' tion or Indeed 1t Is aesm);; tor  Preskdent to ex
. press roval of .
' Boart decislon.” (dan. 21, 1959)—he H;:-i_n:;: .
bitlons sbout calling, in emlecs, 1oz W9 "-"ﬁ'. =
of these civil Rberties decisions. N
Qn July 17, 1857, he was asked at a p o o
{ " “ference why the Administration opposed

t material from
attorneys have relevan :
|| Fuihies as reauived by the Jencks decision. Ms.
. hower replied: ;
{’ it they (the Justics D B g}ﬁos‘{g
idespread opening © e
; i:n;hzngldﬁ?:pm the FBI records, “fl;ee“ e :ﬁ; :
J! may be mentioned, ";mem?:: th:ergagsgy somebody
as 2 — A " .
_in most derogatory K N St village can say>
| - wOAWeMY a skunk,’ or worse, and it will be
. [ '-d&w l:l'here in the report submitted by the indi-
! ¥ . . - .
i : i‘ rou could do incaleulable damapge, to my
j minl},

Just by opening up the FBI files. It would
! rrible,” he said. N i

a SRR ST R
| Yithese Whals; Président was parroting
‘the views set forth Dy Fustice Clark In his dis-
* #enting opinion in the Jencks éase, After such a
performance Warren and his majority éolléagues
naturally take with & grain of salt the President’s
protestations on other days that he could not pos-
sibly comment oh a Supremeé Court decision.
*  The President and the Chief Justice were nok
éver, of course, personal intimuates, What has
ooturred in the past five years s g steady dimimii-
tion of warmth in their official relations. How
far that diminution has gone we shall mever
| know until the blographers and writers of meiki-
. oirs begin their work, - o
-Certalnly we cannot expect Mr, Eisenho r
- ﬂ'io admit even to himself that his appointmentllof
Earl Warren as Chief Justice will rank as on f
- It his tew great constructive acts in the Presidenty,

H
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fa;up Seeks
To Impeach
High Courx

-

- Assosisind Press

‘A group of some two ﬁo:en
men and women filed a peti-
tion yesterday at the House
clerk's offjos to impeach mem-
bers of the"Supreme Court, -

Qpal @ , #pOKes-

Y man for the p, said the
W petition was 1500 feet in length :
o and carried names from l].l

over the Natlon.

‘The petition contained toot-
long pages headed “Impeach
“ Warren.” They were glued to-
~gether and rofled on three.
- Jrollers: on each page were in-

structions to mail the tien,
' when completed, to thg/Christ-
ian Nationalist Crusafe, P. O.
U J}Box 27805, Los Anﬁele- 27,
Calif,

Mrs. White described her-
self as chairman of the special| -
commitiee to impeach the
Supreme Court and said her
group worked with individuals

R

-

and many organlzations to e

citculate the petition.

The petition charged that
certain members of the Su-
preme Court *violated their
oath by substituting legisla-
on decisions for legal prece-
dent,” and thai their decisions,
i enforced, “will tend to de-
troy law enforcement agen-
tes, congressional investiga-
‘tion of tresson and subver-
gion . . . and destroy the sover-
eignty of the several states.”
‘:—-—- .

Salensin,

-k .-"-A-"-)

.
5 ¢ FEB 251959

olson
elmont —
DeLoach l,

McGuire
Mohr
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Rosen
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The Washington Post cmdé_‘;
Times Herald

The Washington Dally News

The Evening Star

Mew York Herald Tribune

New York Journal-American .-
New York Mirror

New York Daily News
New York Poat

The New York Times
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The New Leader
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UDICIAL OLIGARCHY’ HIT = -~
Supreme Court.Curbs

- ‘Urged by U.S. Judge:

\ " .
‘Apleatohelpina t “to save our government” by limit-
ing th: power ot'gne Us.g:preme wurt was sounded here yesterday.

U. 8. District Judge Dozler ane, now retired but still serving
from time to time on the federal bench in Florida, addressing the
Jacksonville Bar Assn, and many visiting members of the Florida
Bar, declared it was not his purpose to criticize the Suprems Court
decisions relative to racial segregation in the schools.

“But 1-am here to criticize the
judicial processes by which those :pas yutfered in this respect all b
decisions were reached and 10 U¥ | hay token place since 1937, but!
to impress upon you full realiza-|ihe gumage has been great and,
find & way to siop 1t soom, this|¢; bring an end to i, it will not .
nation will soon be governed, in-|pe many generatlons before this
sofar as its Constitution and fis | overnment will cease to operate (p

!
/
/

per—

laws are concerned, by & judicial | ypger our written Constitution,”
oligarchy. And 1 am sure that he said. 2
every one of you will agree With, Naping that the chief justices of
me that this nation will not sur-'tne gupreme courts of 36 other ‘
vive under the domination of &lgqies and many other state and’ 0
judicial oligarchy,” he declared. federsl judges “have moved out :
Only One Guess in front in an effort to bring an

1t should be obvious, Judge_ De- end to this danger which con-
Vane said, that under a written | fronts us,” Judge DeVane asked,
“eonstitution which provxdeu the the sssemhled lawyers to join i o, n )

means for its amendment, “the ine attempt “to set up s road-. /_ ([ y
Bupreme Court should have only | piock to stop it.” . ‘ ‘/

one guess as to the MeAnDE of | The jurist cited recent Supreme
any provl-'iioln ﬁ;lsthe @nf::::“gé Court interpretations tosr tmm%n-
1f the people agree stitution, aside from those g . . .
court on that guess, they md'tbz' to do strictly with sezregatilon [ Florida Times-Union
alone have ihe power the schools, which, he said, in- . ;
change it.” flicted n great deal more harm! Jacksonviile, Florida
Judge DeVane calied for sup-]upen the people of the nation than . Date 2 - A :9’7
port of a proposed amendment 0| iyl the racial rulings. . a .
the Constitution which would pro- Salute Flag
hibit the high tribunal from over-| «When the Supreme Court held
ruling, modifying or changing any | that the children In our publis
prior decision of ibe Supreme | schools could not be required o
Court construing the Constitution!giand and salute the flag of the
of the United States or acts of ynited States and pledge alle- G : p L
Congress promulgated under the | giance to the republic for which it s VRN A
Constitution. stands, when It condemned all HOT REGORDL
The judge foted s mumber of forms of religious instruction In = aD
ent cases, involving Issues oth- | oyr public schools, it struck & 141 L 5 1*3
than segregation, in which egf- | ddkth blow to the future wellpre LS it
r rulings of the Supreme Co of||the republic. As a nhation

ve been reversed. —
“The damage our Consttutibn |C snd rﬂﬂdsurvlve only un

When the Supreme Court asseris
itz right not to be bound by iis
own prior decisions whenever it
desires to construe the Constiin-
tion or an act of Congress other-
wise, “then the Constitution and
acts of Congress mesan nothing,"
Judge DeVane declared.

Recalling that sn amendment. .
restricting the power of the Su-]
preme Court has been introduced
in Congress by Florida's U. S.
Ep. Bob Sikes, Judge DeVane

i

d, “May God inspire us

Ip us to accomplish this obfhe-
e and thus save our great -
tution.”

b
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florida Times-Union
Jacksonvilte, Florida

Date ;-‘g -39
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Judge Dozier DeVane
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gtk the mr&lgﬁét Abraham

I
|
.

'Llenc. at Chicago:

b, 11
apoken—and he deserves them all. But if what Abraham
Lincoln said just 100 years ago were attributed today to any
' ‘one else in public life, the same utterances would be denqunced
"as coming from a “racist,” or “extremist.t or
% person who “defies™ the Constitution. -
" Few people roalize
ham ILincoln was against
declsion and how hé-
overturning of precedent in a ruling was not
‘settled law.It waz just 100 years sgo when
Abraham Lincoln was debating with Stephen
Douglas in the State of Illinois. Only & few
months ggo the Library of Congress pub-
lished a Book containing facsimiles of the
printers’ copy of the stenographic record of
Lincoln-Douglas debates “as edlted and pre-
pared for the press by Abraham Lincoln.”
" “Legal Astonisher”

. Following
Linooln's speech delivered on July 13, 1858,

. “The sacredness that Judge Dougl
© throws around this decision (ef the Bupretne Court of t
United States) is a degree of sacredness that has never heej)
before thrown around any other decision. I have never heard
such 6 thing. Why, decisions appsarently contrary to that d

ent eulogles are

ken Abra-
upremse Court

is & quotation from Mr.

clsion, or that geod lawyers thought were contrary to that de-

cisdon, have been made by thaty

very court before, It is the first
of its kind; 1t is an astonisher
in legal history—it- 18 & new
worder of the world.”

In speaking further of the
Dred Scott decision, Mr. Lincoln
seid at Quiney, Iilinois, on QOct.
13,.1838:

“, « . but wemnevertheless do
oppose that decision as a politi-
cal rule which shall be binding
on the voter to vote for nobody
who thinks {t wrong, which
shall be binding on the mem-
bers of Congress or the Presi-
dent to favor no measure that
does not actually eoncur with
the principles of that decision.
We do not propose to be bound
by it a8 o political rule in that
way. . . . We propose so reslist.
ing it as to have it reversed 1f
we can, and s new judicial ride

established upon this subject.”

Jefterson Quoted '

In another speech defivered
in Chicago on July 17, 1858,
Mr. Lincoln quoted with Ap-
tproval a letter from Thomes
Jefferson, written in 1820,
which declared that*if the
judges of the Supreme Court
are to be considered as “the
ultimate arbiters of afl Consti-
tutional questions,” this could
be 8 “very dangerous doctrine
indeed and one which would

P der the_despotigm '
J o% an n!tar M ) i

™ a speech delivered at
ttawa, I, on Aug. 31, 1438,

. Lincoln took up the ripe
uestion, He denounced slave

ut then added: .

“1 have no purpose to Intjo-
duce political and soclal equal-
ity between the white and the
black races. There is & physical
difference betwesn the two,
which in my jfudgment will
prabably forever forbid thelr
living {ogether upon the footing
of perfect equallty, and inas-
much as it becomes a necessity
that there must he a difference,
1, as well as Judge Douglas,
‘am In favor of the race to
which I belong having the su-
perior position. I have never
sald anything to the contrsry,
but T hold that notwithstanding
all this, there 18 no reason In
the world why the Negro is not
entitled to all the natural
rights enu.;nemt.ed in the Dec-
lazation of Indepe he
right to life, liberty and the

that those of the great mass of
white people will not. Whether
this feeling accords with justice
and sound judgment i§ not the
sole question, if, indeed it is

cannot be safely disregarded.
We cannot, then, make them
equals. , . . . “

With turther reference to the
equality or Inequality of the
races, Mr. Lincoln sald, on Sept.
18, 13858, at Charieston Iil.:

. *I will say then that I am not,
nor ever have been in favor of
pringing about in any way the
soclal and political equality of
he white and black races—that
I am not nor sver have been In
favor of making voters or jurors
of Negroes, nor of qualifying
them to hold office, nor to In-
termarry with white people;
and I will say in addition to
this that there is a physical dif-
ference hetween the white and
black races which I believe will
forever forbid the two races liv-
ing together on terms of social
and political equality. And inas-
much as they cannot so live,
while they do remain together
there must be the position of
jsuperior and inferier, and I as
much a5 any other man am In
favor of having the superior
position assigned to the wh.ltel
race. . . . I will add to this
that I have never seen to mﬂ_
gnowledge & man, woman or

thild who was in favor of pro-'
lducing a perfect equality, soclal -

and political, be{ween Negroes
and white men.” g
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any part of it. A universal feel-|.
ing whether well or ill-founded,
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¥ JUSTICE.EARL WARREN will

“ ot like some of this week’s news from

hicago. Naither will most of his Supreme
Court eolle_agues. L

- In the works Is a plan which very likely

will put the American Bar Association on

against the U. S. Supreme Court.

5 aeer,
The complaint, In layman's language,
would be something like this:

That the court has actively, consistently and dangerously
weakened the defenses of the United States and the several
states against the subversive activities of communism and
communists, :

There will be no suggestion, of course, that the court has
done this dellbe-ratelg. A special Bar Association commitiee
has prepared for submission today or tomorrow to the ABA
House of Delegates & report on communist tactics, strategy

s ahdaatiens tha TT Th
ANa oJeClives il wie United States. The House of D';.legat&

meets in Chicago today and tomorrow,

The ABA Board of Directors screens reports to the House
of Delegates and might prevent submission of this one. The
special committee, however, has voted to submit the report.
Bar Association spokesmen believe it will survive the screen-
ing process and go before the House of Delegates, This jatter
organization is the ABA policy-making bady.

The House of Delegates can adopt or reject the speclal
committee report. Adoption would make it an official utter-
anc r Association itself, which is something some
important elements of the association hope to prevent. Odds,

£
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record with & carefully worded complaint

eie. Room ____

b

Yo ; /- Holl
S e
“however, favor adoption of the report. A report on the same

subject was drawn a year ago but was not sub;
-consideration by the House of Delegates. It was pub)
in the Aug. 22, 1958, Congressionial Record. L

The 1959 report will contaln proposals for corrective '
measures against a serles of Sug{heme Court declsions which

begﬁ about three years ago. ere are 23 such decigions, ‘
30 far.

The 1958 report contalned 10 proposed corrective measures
E:lended._tn effect, to reverse the Supreme Court by legis -
on. L ]

The House Judiclary Committee approved last week a bill
to counteract the court’s decision on the anti-communist
(S:gglt_th Act, In Yates va. the United States, the Supreme

® Reversed two Federal courts and ruled that the teaching
and advocacy of forcible overthrow of the U. S. Government,
even- with evil intent, was not punishable under the Smith
Act s0 long as the advocacy was divorced from any effort
actually to start & revolution going.

The Bar Association speclal committee sald In 1958 the
No. 1 communist tactic at that time was nullification of the
Smith Act. The Supreme Court has nullified it in consider-
able degree. FBI Director J. Edgar Hoover testified in
January, 1958, that of 109 top communists convicted under
the Smith Act of subversive activities, 49 by then had been
set free by Supreme Court rulings.

The 1958 report baldly stated that Congress should move
to safeguard the nation against the over-all trend of the
court in the area of subversion. The 1959 report is said to
be stronger. If so, the Chief Justice and most gl hia-sss0-
clates will find it unpleasant reading.
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BOE TN ~CHARLES Jo BLOCH, EBITOR OF TNE CEORCIA BAR REVIEW, SAID
\ YERS MUST GUARD AGAINST WHAT XE CALLED THE

LAST NIGHT THE NATION'S LAW
SUPREME COURT'S THREAT TO DESTROY THE ENTIRE BILL .OF RICGHTS »

BLOCH TOLD SUFFOLK LAW SCHOOL GRADUATES THE NIGH COURT'S 1954
| scHoOL SECREGATION DECISION "DESTROYED TAE 10TH AMENDMENT® WXICH LEAVES
IFICALLY RESERFED FOR THE FEDERAL

TO THE STATES THOSE POWERS NOT SPEC
GOVERNMENT IN THE CONSTITUTION, : "
O THE ERROR OF IGNORING THE FACT TMAT 1TSS

*THE CQURT FELL INT
NOT INTERPRETING, THE LAV OF THE

' WER 1S CONFINED TO ADJUBICATING
L AND. " BLOCH SAID, ME SAID IT THREATENS TO DESTRCY THE BILL OF
M Rts VHICH GUARANTEED THE RIGNTS OF THE STATES AND THE INDIVIDUAL ¢
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; THE GOVERNING BOARD of the au-
gust American Bar Association has ap-
proved & recommendation that Congress,
by usze of the legislative process, reverse

me recent decisions of the United States
upremge Court. The rulings in question

“hale upRam® Individual rights egainst in-
fringement by state or' federal laws de-

. nism. - i
The. ABA is on controversial ground
and gives evidence that It recognizes this
by its cautious apprmach. The committee
report which the ABA governors endorsed
i{s careful to point out that the Supreme
Court is “the ullimate guardian of the

freedom.”

Nevertheless, says the ABA report new
approved for submission to the entire
fmembership: g

“Many cases have been decided in such
& manner as to encourage an increase in
Communist activities in the United States.
Our internal security has been weakened
by technicalities raised in judicial deci-
sions which too frequently in the public
mind have had the effect of putting on

trlal the marchinerv of the iudicial nrorecs
wani (N8 Macamnery 01 ne€ judicia. process

and freeing the subversive to go forth and
turther undermine the nation.”

. .
THE SUPREME COURT is under in-
creasing fire these days. Much of the at-
l‘ tack stems from its libertarian trend.

; Some Southerners would undo its man-
, date against segregated srhoois, by limit-
ing the court's powers or by constitutional
change giving siates exclusive authority in

¢ the field of education. But segregationist
are not the only eritics. J. Edger Hoove
\the FBI chieftain, lashed out at ruling
which “defeat the Interests of justice.”" An
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The Com't " Before The Bar

signed to combat subversion and commu-

Bill of Rights and the protector of our.

v miTer Wlifiod ot

preme, is stillthe best way.

. s"‘t‘r * e eF A
il "

Rep. Kenneth R Kelung. New York Re- ;

publican, said the Court had 'gone alto-
gether too far-in its zeal to prot&t the
rights of the individual.” .

The ABA leadership has joired the
swelling chorus ony philosophical path-
er than emotional grounds. Its influence
will be gieat because this s a field In
lrhich it m‘qua‘!iﬁed to speak. - - ;

: ®
THE GENTLEMEN of the bn- are not

asking for the creation of precedent. There
is ample .precedent for Congress {(and the
people) to say a final word after the Su-
preme Court has spoken. A most notable

' case in point is the 16th Amendrient au- .

thorizing & federaI mcome tax. It specifio-

Cormmnuuda Moot Ta -
QY Nuail:@a an 1895 oLpIreise Lourt ot -

cision holding that such a tax was un-
constitutional,

~ Precedent, however, is not involved
here. A principle is at stake.

The Suprete Court was devised to pro-
tect the rights of the individual, regard-
less of the charges or the temper of the
times. AR irfdependent judicial authorfty
above thé poltical turmoil has served us
well. Though sometimes it has lagged be-
hind public oplnion,” ft has as often been
ahead of it. Our system of legislative, ju-
dicial and executive authority, no one ru-b

'

"THE MIAMI HERALD
February 25, 1959

- George Beebe,
Managing Editor
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~ ‘Plug Loopholes
| With Legislation ﬂ
| CHICAGO — (UPD) —

Bar
esday accused the U. 8. Su-
eme Court of going easy on

rican

mmunists and called on Otm-u

gress to step in with tough
' remedial legislation.

Ths accusation and recom.

i accusation and recom

mendation were centsined in a
controversial resolution approv-
ed by overwhelming volce vote
at the mid-winter meeting of
the ABA's House of Delegates.

The vote made the resciu-
tion the official policy of the
powerful organization rep-
resenting 200,000 American
Iawyers.

_ 'The nation’s most prominent]

fpwyer, Supreme Court

dustice Earl Warren, is not i‘
ihember. His resignation way,

*cepted by the ABA Fnda.v

u""l 1

Associntlom

1559

The 50-plus page resolution,
epared by the ABA’s speci 4
qpmmittee on Communist tac-h
tes and strategy, said the Su-
;Hreme Court has weakened the!!
'natmn s security by its rulings
‘on 24 cases involving accised
'Comrnunist: or antl-subversive
ﬂlegmlatlon

Flying direct]y in the face of '

the court, the ABA delegates

demanded that state statutes
againxt sadition ba given oon-

{ P rare Ak

ieurrent enforcement powers as

; Ao
ﬁ Ull uwu

federal laws, The court has -

'IThe ABA also asked

i held that anti-sedition laws iw
j/ the exclusive business of ’
{i era.l government.

“bherever there are reasort
|able grounds to believe that
128 a result of court decisions
internal security is weakened"
. Congress should enact legisla-
tion to plug the loopholes.

House un-American Activities
Committes to take on the job

E:I:iating anti-Commumist Ia

jand the House [tself to se

[E: s standing anti-Communis
nvestigative committes,

-& o
’ ‘o
,

"The ABA aiso wants the il

f studying the operation %1 :

'l'f
IJ.

The vast majority of the 24§
legates brushed aside scatd.
red opposition in putti
emselves ecord as 41l
proving th

i uprege Court's' '
mterpretatmn ol how -

«13 L e Y g PR e——— {
tion should fight Communist

Two House Judiciary Comp-
mittee members congratulated
the ABA. Rep. Wiliam T. Mo-
£ulloch (R., Ohio) predicted 4
|*friendly reception” for
[ roposals in Congress. Re

bert T. Ashmore (D., 8.C.] .1}
{ixwas happy that the ABA delo- i
i gates “finally have come te '

"} feel ﬂmt t.ha Supreme Court

I’ !

, is ot above criticlem.” ¢ {

Jomm D. Randall of Cedar
| Rapids, Iowa, was nominated
|to succeed Ross L. Malone of .
sweil, N. M, as the n
esident. :
His election will become o

al st the ABA's August mee

g in Miami Beach.

/..?.

.r. -y e
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.Tagtics, “Strategy end Objec-

tives, The resolutiéns cailed on
ai. Congress lo étrengthen anti-
E i‘_i"_.;ubwilve lawa S est prob- ,
- M zw,l! 3 A y t . - . WA * >
. 2% eourt decisions. " - T, - he 1958
o . © The supporting mdf_l‘-h '{ Nelson, whick w
special comrhittee, which was target of the &, ¥ . :
not endorsed verbstim by thell and resolutions. - & ©. . falk, I 1338 & 1 P L ",; ‘/L
delegates, set out e reaso : : rowiy construcd, Ihe Btxis TNy / 9 7 L :
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ahdpd 18 mich & manner ¢ to ‘plus $19,000 1n costs of prose-

spcourage an increase n Cpmy =
. mwupist, activity ® 4 *, thé 16| | Wrare.sdvosating the overthyow .2 :
yort said, “Tne phralysis of| | of the Feders: Govérnment ang . B3 §

 fnternal security  grows| | in the langusgs of the statuts,
Wrgely ‘from construction and| | encoursging acts “hringing the
interpretation centering aroundi § Governinest of fhis state or the
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P - ey -
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‘maze, Marden was put té lataﬂoetu-u o - a c 7
al flight when Roy Cohn, another ~ # ~ N
lawyer, called attention to the fast, = L
that the Housé of Delegates does nat -

! adopt reports but oﬁ.ly'puns the .
\reoommendsu?u of the commitiée. "' < e

fered thesé legalistic puerllld‘ep, ﬂ

might now discuss this significant feport. What '@ -
Marden tried to say was t the report is not ah -
attack on the United States Supreme mq% which & 7, £
@efinitely 1s in matters of subversion, t1f 1t 4a =, '

it does not matter as most lawyers regard the Court ..
as the holy of helies of our pblitical system, which 1%
undoubtedly is. But the holy of holles, the inner me-
tuary of any temple, can become poluted 1f impropee '
persons become the High Priests, as, Jor mstl.nu.
Caiphas of Biblical fame. An ingtitution is only st .
good 83 the men who manage it and In many coun

- trieh, the instruments of justice and rlzht’ have bees.
corrupted, if not by money then by. thc ebrros!n w,‘;
tivities of lncorroct]y orlented men. . IR

v Whatthercportdoeautotakeasenuotdaqc
cizions of the United States Supreme Court lﬁo‘
1887 and 1958 and show that the Cotirt “legislated;
favorably te subversives and suliversicn and tha
" these decisions are not accldental or lncldenhl
whimsical, but present an intention to change thq
law. The “recommendations” ‘of the commities cgl} "
[ .upon Congress to remre the hws zomnlng )
ﬂon and sub ‘

-
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efe -, 'I‘hl;ee!JuIUt:er dlsuntalg‘hohﬂug that t Date Jo5¢
upurposeo Congress was belng frustrated in \ Y o r‘ n,»- .
® ata T whndarganﬁonwotﬂd. ‘a_w
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vhen asksd sbout ‘Communist

Congressional commttee investigating fattors

tionsl Necurity, "It seemed . that the pmmn? >R
merednmﬂgrqum:mtbyamkhw, d
ing body and that this information ;

.0F city suthofities at the time of his @i 1 :

‘ Bupreme Couit reversed the decisions of" $iar R ]
York courts and heid that this automatie Mp
was unconstitutional because of allsged: hﬂ: -of wne
pwpu Four i“.ﬁnﬁ- ﬂl!gnntnd L . ) -

- mmmwemwma el

vestigative tiees of Gon;rea. (kmoerzﬁng ‘
Iptter, it mpys:. | e
: “Nocwithstandlng some mista ku—}fenr than, ..
generally charged—the sorvice to-our country by the. .
Benate Internal Security Subcommittes and the House
Un-American Activities Committes has been w
enlable and worthy-of far greater praise than' has bean
accorded to them. The Commuriist and radital propi-
gandsa against these commitiees has never m’bndcl. ve
-, This commitise has heen astonished in rﬂ.ﬂ ﬁnh .
proposal to the Congress that one of its eommittéu
charged with investigating Natfonal &

icurity and Communist sctivities'be diseon m“
regard any sttempt to terminate or ‘to eumu m“*
- work of the committee af each hours charged with

this vital duty as a distinet ervioewthcnw&;“'

»i-.r-J

- At the annua! convention of the Am
Associntion next Bummer, these resolutions
[ appear on the agenda.” Not only the Commyainist ;[
other leftists but many so-called respecuble &W
,whll object to tham because they will argiie- ﬁl’h
- Bupreme Court must never be- criticized. Ins

;' of free men, no mltltuuon ot goyemment must m
be criticized. i Lo

& Wt. 18, lh,\c rmm- n}mm ‘;
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by Paulsen Spence

s most of us have received the
bencfits of at least an cighth
grade education, it should be pat-
ent to all that only by strict ad-
herence to the Constitution can we
hope to sccure our liberty and
promote prosperity. That the Con-
stitution 1s our Charter of Freedom
should be beyond doubt. 1f our
people do not understand this basic
fact, then there is something radi-
cally wrong with our public school
systemn.

In this discussion, we are not
concerned with the relative mernts
of segregation. Our only concern
is that there is no such thing as the
Constitution  being  “flexible  and
subject to judicial interpretation”
and that the offidal, written Con-
stitution does not provide for the
nonscgregation  decision and .re-
gardless of what is said 1o the con-
trary, this decision is not “the faw
of the fand.”

As most of our citizenty is in-
herently law-abiding, many feel that
it is wrong to oppose 2 decision of

AURTIINIT

TH.E COURT [

the US. Supreme Court. In the
case of the nonsegregation decision,
they have no resson to fecl that
way. Decisions of the Supreme
Court are binding only when made
in pursuance of the Constitution.

In order to understand why the
nonsegregation  decision is with-
out Constitutional authority, we
must review some of the funda-
mentals of our form of govern-
ment.

The States do not derive their
power from the Federal Guvern-
ment, The Federal Government de-
rives its power from the States. The
legislatures of three-fourths of the
States can alter or do away with
the Federal Government at will.

After the successful War of the
American Revolution, the 13 bng-
lish colonies were recognized by
themiselves and the powers of the
carth as being sovereign and inde-
pendent States, These States un-
dertook 1o get along under certain
Articles of Confederation,

Experience proved that this sys-

tem was not practical and, in 1787,

delegates from 12 States- met at
. Lates,




0 Tire Axtrrucax Mrepcuny

Philadelphia for the purpose of
creating a more perfect union.
These delegates drew up a con-
tract between these 12 States where-
in they agread w hive wogether saa
Federab Union with  specifically
dolepated powers. Like any good
fawver, they reduced this agree-
ment o writing so there would
be o chance of any futire misun-
derstanding. They called this con-
tract “The Constitmtion  of the
United STATES of America”,
After the contract was signed
by the delegates, it was submirted
o the Swates for ratification. The
Stazes said: “This is a fine con-
tract, but we cannot ratify 1t unless
adduional safcpuards arc added w
protect us against this new Fed-
cral Government.” S
As an oucome, a gentlemen’
apreement was made for the States
to ratify the contract with the pro-
-viso that 12 amendments would be
submitted by the First Congress o
the States {or ratification. Ten of
these amendments became  that
which we now call “Tine Bill of
Riwrhes
- “Article V1, Clause 2, of the Con-

-stitution states:

This Constitutien and the laws
of the United States which shall be
made in punuance thereof: . .,
shati be the supreme law of the
land; ...

and the Tenth of the above men-
tioned Amcndments states:

The powers not delejrated to the
United States by the Constitution,

nor prohibited by it to the states,
are rescrved o the states respec-
tively, or to the people,

This adds up 10 just one thing
and that is that the Federal Govern-
ment has no power other than that
specifically defegated to it by the
Constitution and any action of the
Federal Government which is not
in pursuance of the Constitution is,
of itsclf, null and void.

tE PrESIDENT and others refer to
Tt.hc nonsegregation decision as
being the law of the Lind. Wha
I:!\V?
Under our form of Government,
the courts have no legislative pow:

cr. In Osborn v, the Bank of the

United States, the Supreme Court,
presided over by the great John
Marshall, in 1824, clearly stated the
function of the Court when it said:

Judicial power, as contradistin-
guished from the power of laws, has
no existence. Courts are mere in-
struments of the law, and can will
nothing . . . Judicial power is nev-
er exercised for the purpose of giv-
ing effect to the will om judge:;
atways for the purpuse of giving
effect to the will of the legisla-
ture; .. .

In Wayman o. Southard, in 1825,
John Murshall also said: “The leg-
islature mukes . ., and the judia-
ary construcs the laws™ And in
Hennington v, Georgia, in 189,
and in Newport and Cincinnati
Bridge Company v, United States,
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in 1882, the Supreme Court of the
United States reathrmed this fact
when it said:

This court . .. has no legisla-
tive powers. It cannot amend or
modity any legisiative acts. It can-
not cxamine questions as expedient
or inexpedient, as politic or unpoli-
tic. Considerations of that sort must,
in general, be addressed to the leg-
islature. Questions of policy deter-
mined there are concluded herel”
“For protection against unjust or
unwise legislation, within the funits
of recognized legislative power, the
people must look to the polls and
not to the courts.

Louisiana Bar Journal, Oclober,

As- J. Y. Sanders, Jr, asks in the
1956

Has the Supremc Court the
right to change the Constitution by
interpretation?

Has the Supreme Court the
right 1o rule by edict where it con-
siders the Congress in crror in fail-
ing to legislate?

‘Have we exchanged the ‘divine
right of kings' for ‘divine right of
the Supreme Court’?

Have we substituted for the
government of checks and balances
instituted by the Founding Fathers
a supreme, omnipotent and infallible
Supreme Court as the final arbiter
of our destinies?

On Page 30 of a pamphlet, copy-
righted in 1946, known as “The
Road to Freedom,” I made the fol-
lowing statement:

Pants of the present 13th and
l4th Amendments having to do
with slavery and citizenship, are -

cluded in the suggested amend-
ments at the conclusion of this
pamphlet for the rcason conseyed
by Abraham Lincoln when he said
that in his opinion those amend-
ments would not be valid unless
approved by the Southcrn States.
Inasmuch as they were approved
by Carpetbagger and Scalaway leg-
islature, who no more represented
the people of the Southern States
than did the Quisling and Laval
governments represcnt the people of
Norway and France, these amend-
ments along with the 15th are not a

valid part of the Constitution.

This theme was independently
proved by Walter ]. Suthon, Jr. in
an enlightening bricf entitled: “The
Dubious Origin of the 14th Amend-
ment.” (Tulane Law Review, De-
cember, 1953)

As Mr. Suthon points out, Article
V (not the Fifth Amendment) out-
lines the specific methods to be
followed by which the States, if
they see fit, shall have power to
amend the Constitution,

When the so<alted 14h and
15th Amendments were submitted,
the requirements of Article V were
not adhered 1o, and therefore the
14th and 15th Amendments do not
exist. The fact that the Southern
States were forced to ratify these
Amendments at the point of a
bayonet has no bearing here. If the
Amendments were not submitted
in pursuance of Articke V of the
Constitution, that is that. Any per-
son who maintains that the 1l4th
and 15th Amendments are valid is
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either  intellectually  dishonest  or
stupid,

vT, cven  though the 14h
Amendincor were  valid, ihe
nonsegregastion decision is still in-
valid for the reason thar the Fifth
Scction of the 14th Amendment
statess
The Congress shall have power
to enforce by appropriate legisla-
tion, the provisions of this article.

The Congress has passed no Liw
prohibiting the States from segre-
gating the races. Nor is there anv.
thing in the Constitution that au-
thorizes the President 1o send forth
the Armed Fources to enforce an
cdict of 1he Supreme Court which
is not in pursuance of the Constitu-
tion. Nor s there anything in the
Constitution that requires a judge
of an inferior court to ignore his
oath of office by following a ukase
of the Supreme Gourt which he
knows is unconstitutional.

Almost cveryone probably will
aypree that the Supreme Court has
keaned over backward in its efforts
to help the Communists. Suppose
that it would dedide o help the
Communists to the oxtent that they
should order the Navy o scuttle its
ships, the Air Force to destroy its
plancs and the Army to do away
with its atomic weapons. Even
though such an order would mean
Nartional suicide, the President and
some-members of the inferior courts
would, doubiless, take the position
that because it was so orderad by

2 T Axnnicany Mesouny

the Supreme Court, the decision
was the “law of the land” and all
must abide by it. The nonscgrega-
ton decision is just as far-fetched

. and just as unconstitutiunal.

J. Y. Sanders, Jr, in the article
zlrcady alluded to, demonstrares
that the Supreme Court, by follow-
ing exactly the same reasoning it
used in the nonsegregation deci- |
sion, can also rule that:

The theory of private ownership
of property in our country has a !
detrimental effect upon those who
do not own property. The impact is
all the greater in that it has the
sanction of the law. The policy of
scparating the classes on account of .
their wealth or lack of wealth is
usually interpeeted as indicating an
inferiority of the poorer group. This
sense of inferiority alfects the char-
acter of the adult and seriously af-
fects the motivation of the children
of the poor. The fact that one class
of people live in fine houses while
another class of people are com-
pefled by the operation of this so-
called law (private ownership) 1o
live in tenements or even ‘slums’ has
a tendency to retard the political, so-
cial and cconomic as well as the
mental development of the poorer
class of children and creates a sense
of inferiority and class frustration
upon the poorer classes who [ec]
that they are deprived of an inher-
ent right by the operation of this
socalled artificial law,

. . « We conclude that in the ficld
of cconomics the doctrine of pri-
vate ownership of property has no
place. Scparate and private owner-
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ship of property is inherently un-
equal. Therefore, we ryle that the
planaffs and all similarly sitgared
for whom the actions have been
brought 'are by reason of the so-
called taw of private ownership
complained of, deprived of equal
protection of the law as puaran-
tecd by the 14th Amendiment, . . .

oty this be the “law of the
Lind™?

It must be reiteraed that the Su-
preme Court has no power to muke
laws and there exists no nonscgre-
gation law. Only the Congress can
make “the law of the land” and
that law muct be in pursiance of
the Constitution.

When Napoleon agreed to scll
Louisiana to the United States, he
stipulated that Louisiana was to be
admirted o the Union as a State.

Louisiana was to have all the
rights and privileges of the original
13 States.

When Louisiana hecame a Stare
in 1812, it agreed only 1o those pro-
visions as written into the Consti-
tution, Louisiana did nor agree ehay,
142 years Jater, it would accept the
dictates of 3 Supreme Court that
were not in pursuance of those
Writtcn provisions,

There are those who urge the
Southera membiers of the Congress
and the State officials 0 live up
to their oaths of officc. They have
“the cart before the horse™. It is the
members of the Supreme Court
and the Presideat who should live
up & their naths of office.

Inegration is a side issue. The
main issuc is: are we, the people,
going to insist that the Federal Gov-
ernment live within the powers
delegated to it by the Constitution,
or are we poing 1o allow, as Thomas
Jefferson predicted we would, an
unclected judiciary, serving for fife,
to cat away the foundarions of oyr
Constiturion ? .

The War of the American Revo-
Iution was fought to throw off the
voke of an English king who had
heaped all kinds of abuses upon
the  Amcerican Colonics.  These
abuses are plinly stated in the
Declaration of Independence.

When those great men drew up
the Constitution, the abuses of the
Lnglish Crown were fresh in their

minds and they set about to create

a  Federal Government  under
which such abuses could not cxist.

As expliined in the October,
1957, “Axtrican Mrrevry,” in
spitc of their efforts, abuses have
crept in. These  abuses, if  not
curbed. could result in some future
generation being forced o write 3
new Declaration of Independence
and to fight 2 new War of the
Amcrican Revolution,

In mher words, if we are so s
pid as o allow the Federal Governe
ment w o buy us with our own
moncy and. by ignoring the provi-
sions of the Constitution, 1ahe our
frcedom away from us, our poster-
itve in order to regain their free
dom, will have to da the s
things aur forchears did.
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TIIF. mosT simple way to nip
these abuses in the bud would
be for the people to force the legis-
latures of their respective Sates to
exercise the right the States re-
served in Artcle Voof the Consti-
tzoien, and require the Congress to
=l a convention for the purpose
of adopting Constitutional Amend-
ments along the following lines:

The first of these proposed
amendments replaces  the  uncon-
stitwtional Hth without impairing
the rights of the States. The fact
that there are more decisions, few
of which have any reference to
Negrocs, based on the so<alled
14th Amendment than on any other,
indicates a need for a 14th Amend-
ment. As the arguments against the
14th and 15th Amendments are ir-
refutable, there is little doubt that
some future Supreme Court, made
ap of learned and impartal jus-
tices, will throw these Amend-
ments out. It would, therefore, save
a Jot of confusion to adept a cor-
rect amendment before the present
socalled 14th Amendment is in-
valdated.

T Astoiacas Mencuvny

The sccond of these proposed
amendments would, by repealing
the 17th Amendment, return the
choosing of United States Scnators
to the State legislatures. It was the
Founders’ plan that the members of
the House of Representauves were
o represent the people. The Sena-
tors were to represent the Sates.
No harm could come from a pro-
vision that would allow the people
to veto an unpopular choice. Such
a veto provision would have prob-
ably eliminated the Lorimer Case,
which caused the adoption of the
17th Amendment.

The third proposed amendment
is intended to overcome the objec-
tions of that greatest of statesmen,
Thomas Jefferson. This plan pro-
vides for the United States Scnate
to sclect ten of the 11 Supreme
Court Judges for rotated terms of
ten years, with the legistatures of
the States, in each judicial circuit,
holding the veto power. It also re-
quires that the Supreme Court
Judges have ample experience, rep-
resent all sections of the Nation,
and be, as the President, native born.

See page 97 this issue

Security is mostly a superstition. It dots not exist in nature, nor do the
children of men as a whole experience it. Avoiding danger is no safer in
the long run than outright exposure. Life is either a daring adventure, or
nothing. Serious harm, I am afraid, has been wrought to our generation
by fostering the idea that they would live secure in a permanent order
of things. They have expected stability and find none within themselves
-or in their universe. Before it is too late they must learn and teach others
that only by brave acceptance of change and all-time crisis-ethics can they
rise to the height of superlative responsibility ~HeLen Krirex




Jo°

‘ Times Harald : .
The Washington Daly News

The Evening Btar

The New York Times

New York Post

The Washington Post ond ...
New York Herald Tribune
b vork lournal A

New York Mirror — .
New York Daily News

§ T

>
- -
d § SN

~
: .
¢
He o4t 1.
H . .

Fmr

v

i

?
. -

The Workes o ..

The Now Leader
The Wall Steest Joumal wu—

il

B
X8
~

oy

54-
T LA

(2 ~27

~




__.
2

'ga;':?

PR

i-

g‘.‘i‘ . 4T
“$ome Wonder M Warres i
“Bs Eyeing White House ~

| His " for politics, um-
ldimini; od even after five years

FEES
by
b

iy
1

$i

$ey
i
1

g
Y
-4
4
3
1
4

¥

1
s
]

o

ter controversy over the disclo-
sure that he had once held a card
Pin the bigotry-peddling Ku Klux
x'l“' fn . e ‘~_ ) . : -
“Though hé explained that the
firoad | KKK card was issued to him -
; splicited (m the Bouth im ‘the
1020s 3..was o rvare politician
i peail e I
their wiv. uttend the s swearing up
almost . monthy whils the
" dm as hh m ‘r Eh‘- r . )
Wa

YU
srect
i ‘
8
SEE“
FF

!g
FEE
¥

i
3
iy 4
3
g
g

rren,

he has the troe
ina Hikine for

T
:
P
i
5
%
1
E
E
:

;
i
3

i
i
§5
i
F

b



_mwm%mm __w,.w

recent instanee was

E‘ x,/,-fi%‘l IQK




V gs-'rﬁ:._tﬂ : -‘;"

AT |
:a\‘T!” 1.79. '»_
R Y

e
e e

'

. RS SR

&

- i
e
G
e
. -
) 1 “ iy,
» -
&* -
- T e
r Ul ~—_— 4._-
-l
.
f .



- o r—

P——
Pt

el

_M




T

o
N _‘
Y







L dliwd o B

kb

i ew

——

U.S.News &€ World Report

FROM THE SUPREME COURT:

NEW RULINGS, NEW PUZZLES

Look at recent decisions of the
Supreme Court, and you find—

When it comes to rights of in-
dividuals as opposed to powers
of the state, the nine Justices are
divided into two camps,

What is this new line-up? Who
are the "'swing men''?

In five cases involving citizen-
ship rights and contempt of court,
the sharp division on the Court
is made clear.

The Supreme Court appears to be
dividing into two distinct wings in
cases that involve_the constitutional
rights of individuals.

On the side of the individual as against
the state are Chief Justice Earl! Warren
and Justices Hugo L. Black and William
O. Douglas. On the side of broad powers
for the Government are Justices Felix

Frankfurter, Harold H. Burton, Tom C. f

Clark and John M. Harlan. The “swing
men” who determine the majority are
Justices William J. Brennan, Jr., and
Charles E. Whittaker.

This division was pointed up last
week in three cases that involved taking
citizenship away from native-born Amer-
icans and in two cases involving power
of lower courts to punish for contempt.

In one of the citizenship cases, a
Court majority held that citizens who
vote in foreign elections can lose their
citizenship. In the second, it held that

vitizenship cannot be taken From a soldier .

for wartime desertion. In the third, a
inajority held that serving in an enemy
army during war could not lead to loss
of citizenship unless Government proves
clearly the service was willing,

_Line-up on citizenship. These con-
fusing decisions started with a majority

holding that Congress, because of its
authority over foreign relations, can pass
Liws that take away citizenship for vot.
g in foreign elections. The case in-
volved a native of Texas who voted in
Mexico. This opinion was written by
justice Frankfurter, supported by Jus-
tices Burton, Clark, Harlan and Brennan.

The Chief Justice, joined by Justices
Black and Douglas, dissented sharply,
holding that citizenship stems from the
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Constitution and that Congress has no
power to deprive anv native-born Ameri-

can_of these rights. Justice Whittaker
dissented, too, gut on the ground that
voting in a foreign election, which may
be legal in that country, is not serious
enough to involve loss of citizenship.,
Then, in the desertion case, the trio of
Warren, Black and Douglas was joined
by Justice Whittaker in holding a law
depriving a deserter of citi-
zenship imposes “cruel and 4
unusual punishment” in vio-
lation of the Eighth Amend-
ment. The judgment to re-
store citizenship also was
supported by Justice Bren-
nan, but on the ground that
Congress had no authority
under its war powers to deny
citizenship to deserters. Dis-
sents were recorded by Jus-

tices Frankfurter, Burton,
Clark and Harlan, who denied
that loss of citizenship

amounts to “cruel and un-
usual punishment.”

In the third case, involving
; a U. S.-born Japanese drafted
' into the Japanese Armmy in
! World War I1, seven Justices
yheld that the Covernment
{ must prove clearly that the
citizen served willingly. Jus-
“tices Harlan and Clark dis-
sented.

On contempt: a similar
split. The contempt cases
involved people accused of
Communist connections, and

that the evidence of contempt was not
sufficient.

The other contempt case involved the
Fifth Amendment’s protection against
self-incrimination, The Government
charged that a woman falsely denied
Communist connections when she was
naturalized and should lose her naturali-
zation. She testified in her own behalf,
but refused to answer questions on cross-

UsNEWR Phota

NEW LOOK AT THE SUPREME COURT

a majority in each case held
against these individuals. But,
in each case, the Warren-Black-Douglus
trio_dissented, joined on other grounds

by !usticer‘ﬁrennarn.
ne case_concerned two of the first 11
Communists who were found gul]ty of

advocating violent overthrow of the Gov-
emment. This pair jumped bail and fled
as they were about to be sentenced to
prison. Theyv surrendered five vears later
and were sentenced to an additional three
years for contempt of court. Justice Har-
lan, writing for the majority, upheld the
power of courts to punish criminal con-
tempts without jury trials. Justice Black,
for the dissenters, argued that it is time to
change this judicial practice and require
jury trials In criminal contempt cases.
Justice Brennan dissented on the ground

Now revealed: opposing wings on individual riahts

examination, raising the Fifth Amend-
ment. The judge ruled the defendant
waived protection when she testified,
sentenced her to six months for contempt.

Justice Whittaker joined the Frank-
furter-Burton-Clark-Harlan contingent to
uphold the lower court. The Warren-
Blick-Douglas wing again dissented, with
Justice Black arguing that in civil cases
defendants need not waive the Fifth
Amendment protection to testify in their
own behalf. Justice Brennun dissented on
the ground that other penalties should
have been used.

These five cases provide strong indi-
cation that the Supreme Court—bitterly
criticized in Congress and elsewhere—
is rather sharply divided itsell.  (eno)
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in an extremely ugly position hefore world

e 2Y . : s PR
voncessionsin the dangerous heidegl disg

apinion.” “Like Carmen Basilio,” v mument might wyeaken Western res
New York Tomes™s Junes Restol he an. thought the time had come for 3
.S, has taken a terable beating,” The St and thought, At week’s end President

Louis Pest-Dspatca talked of “an unnec-
sty loss ol nmtiative in pedce nesaria-
tions” Democrat Nllo Stevenson. who
had unavailingly proposed a0 his ozt
vampaien that the U0 caspend s van
muclear test~ amlboeral? qeared thar 1he
Losos RO mave might
mural leadership.
Yital Samplings. Iodded st s news
vonlerenee. Secretary ol state Johin Fos-
ter Draalies Tell inte the hale, congeded tha
the Loxs By had won g eertain prop-
canb victory,” Bur said Dulles the Pres-
wlent had been forewarned  abour the
kremhn s move had consabted with <enior
atcls oballe-. Depury Defense
retary Donald Quarles Aromic Fneray
Comnssion Chairman Lewis Sitausst an
whether tootey to ~teal 0 march on the
Sovier by amnouwncing

deprive us o1 the

~eg-

USRS o of

L~ nuclear tesi=. He had deculed thae
o~ sumimer’s tests of clean.” e low -
talloanr nudlear weapons ar Foiwerok

Mol were eesentul to Ul <evunity . said
Pratfes “We dearded thit we vould nol, in
Lurness tao our responsiohities and aur du-
Hes toothe Mmerioan people perhaps 1o
I deaist o which we
Pebieve 1ot ~ommd merely 1o preopsaimda
Prpeses

Nevt sy the Preadent took aver the
He ol b conferenye
thar the USSR move was v just o <ide
ues Bohink e sk and 1 dont
think i 1+ 10 he 1aken ~erpaslve Andd
saen over-cas tepotts showed thar from
Caneb 1o Trinee o0 Lapan

Pezeam

ollensive, e~

there was
ttch more susprcion and <kepticiem ahou
the Kremlun < atenvion~ than had  heen
expected con Paries Npweao The ¢Cheis-
frade Screnee Maosnsor sunimed up s own
sampling~ thus  Peaple arent fools, We
beheve thar che Kremibin has underesti-
mated the mietizence of today'~ world,
that it has been o bit toe clever, amd tha
e an=ineeriiy can be exposed,”

Vital Shiftings. liut ~uch healthy anti-
propagands propavanda nal to he
aHovwed to wim <o casilyv, Tn that strange,
Balling proces~ that occurs when the LS,

bBut not Russta o~ ahout 1o test nuclear
weapons, the stopethe tests hue s ey
began o n-eo A group that ue luded als
wech’s Chemsst Lings Pauling and Britain's
Phulosopher Bertrand Russell brought <an
m Federal District Court in Washingion
to enjoin Delense secretary MeElroy amd
members of the ALC from holding more
nucleer tests. They promised to try o
bring ~uit in Brui~h and Rusian courts,
two, Ban-the-bumb marchers in Manhat-
tan and London got o joine four-column

Wit~

headline, 1wo-column picture. on age
Une of the aueust New York Frmes-—
"PEACE WALKERS ' SUORE NUCLEAR ARMS,

For all of i~ brave words in puidic, the
Administration began shiiting uncasilv in
private under the propaganda. considered
an offer to negotiane an end 1o nuclear
tests. with inspecon. after the U.N. test
series at Eniwetoh. Even Secretary Dulles,
who had argued that unwarranted U.S.

20

Eisenthower set in motion a review of the
U5, position on disarmament 1o be ready
within three weeks.

THE SUPREME COURT
The Judges or the Congress?

\ I three related cases. the nine Justives
por the US0 Supreme Court last week
Swrole twelve separate opinions, split with
o timdamental bitterness unknewn since

tagh, when Justice Robert Jackson began
, feuding in public with Justice Hugo Black,

As ot happened. st week's cases had o

i Arnold New:non—Lise
DissexTFR I'RANKFURTER
For awesome power, restraint.

tdo with the right of the U.S. 10 aeprive
L native-born Americans of their citizenship
Ufor such acts as desertion or voting in the
“elections of & foreign country. But in their
um and substance. the Supreme Court's
unvarnished differences went to a far more
Basic point: the power of the judicial
hranch of government to overrule the
judement of the legiskitive branch.

The issue was most clearly drawn in the
case of Olio-born Private Albert L, Trop.
who escaped from an Arny stockade in
French Morocco in 1944, went over the
hill. was picked up the next day. convicted
ol desertion and sent out with a dishonor.
able discharge. In 1g32 he applied for a
Passprert and was refused on o grounds,
clearly supported by a congressional act.
that hi~ desertion had cost him his citizen-
ship. Chiel_justice Earl Warren wrote the
wajority opinion.  with  Justices Hugo
Black, William™ O, Douglas and Charles
Evans Whittaker joining. William Bren-
nan concurred. Felix Frankfurter. Harold
Burton. Tem Clark and John Marshall

Harlan dissented. The upshot 5 to 4 in

favor of citizenship for Trop.
Wruie Warren for the majority: “The

Judiciary has the duty of implenienting
the constitutional safepuards that protect
individual rights. When the Government
acts to take away the fundamental right
uf citizenship, the safeguards of the Con-
stitution shoubd he examined with special
diligence,” Added Warren: “In some 81
instances since this court wis established,
it hax determined that congressional ac-
tion exceeded the bounds of the Constitu-
ton, It is ~ocin this case,”

In the dissent. Justice Frankforter said
that 1o uphokd the expateiation act “is tw
respect the actions of the two branches of
our Government ditedtly responsive o the
will of the people and empovered under
the Constitution to deterntine the wisdom
of Teeislation. The anesome power of this
court to invalidate such degislation, be-
vause in practice it ix bounded oniy by ourc
own prudence i discerning the Hmits of
the court’s constitutional function. must
be exervised with the utmost restraint.”
He took special exception 1o Earl War-
ren’s citing ol the %1 times the Supreme
Court has declared acts of Congress un-
vonsDitutieonal, That, smd Felix Frank-
turter, ad-libbing in his opinion. was net
much (o boast abowt —especially since a
gowd many of those decisions had later
been reversed by the court itseld.

Close Call on Contempt
T8y weght of precedent. few principles
in U5, Liw should be better settled than
the right of federal judges te enforce
their orders and judgment~ by criminal-
contempt penalties, assessed without ju-
rics. Vel last week the supreme Court
el came perlonsly ciose to denuding
the Judiciary ol i summary  criminal-
voittenmipt power<. In 1 33¢ the First Con-
gress. following commaon-taw practice. spe-
citteally granted Tederal courts the power
“lo puntsh by fine or imprisonment. at
the diseretion of »aid courts, all contempts
of wuthurily i any cause or hearing before
the ~ame.” 1n 18yo the Supreme Court de-
claredd: 1 it has ever been understood
that proceedings . . . for contempt of
court have been subject to the right of
trial by jury. we have heen unable to find
any instance of it.”

In at least 3o cases the Supreme Courd
has upheld the judiciary’s summary crimi-
nal-contempl power: andeed, it has been
sustained by every Supreme Court Justice
sittce 1874 except William Woods ( 1830-
871, James Byrnes ¢1941-42), and some
of those presently sitting. And during last
year's fight on civil-rights legislation, the
Congress even overrode bitter Southern
oppestlion to give the courts Jimited pow-
ers 1o enforce voting rights with the
criminal-contempt weapon.

"Anomaly in the Law.” The case con-
sidered by the Supreme Court last week
was that of top U.S. Communists Gilbert
Green and Tlenry Winston, convicted un-
der the Smith Actin 1944, each fined $10.-
000 and sentenced to five years in prison.
After sentencing. both jumped bail and
hid oul for nearly five years. When they
gave themselves up in 1956, they were
sentenced to three maore years apiece for
their contempt of court in jumping bond.
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The criminal-contempt convictions were
upheld last week by the Supreme Court
but only by a 5-to-3 vote.

The majority opinion, written by Jus-
tice John Marshall Harlan, cited the over-
whelming precedent uphokding criminal-
contempl conviciions without juries. Jus-
tice William J. Brennan reserved his opin-
ion on the constitutional pomt~ involved,
dissented on the ground of msutioient evi-
dence, But Hugo Black wreote o dis<enting
opinion for himsell, Chret Justice Fark
Warren and  William Douglo-. which
struck at the foundations of the pudicr-
arv's enforcement powers. Wrore Ihack:
“The power of a judee to intlict punizh-
ment for criminal contemypt by means of
a summary proceeding stands as an anom-
alv oin the law . . . No othoall regardless
of his position or the purity and nobleness
of his character. should be granted such
autocratic omnipotence.”

“Sinew of the Law."” What Hueo Black

and dissenting Drethren did not concede
was that by attemypiing to wipe out by
judicial decree the principle and practce
ol centuries, thev were arrogating to them-
selves a very real sort of omnipotence,
That fact was pointed out in an opinion,
concurring with the majority, by Felix
Fronkfurter: “To be sure. s never too
late for this court to correer a misconcep-
tion ip_al_ugGieiopal_deasion, [ But] to
say that evervbody on the court has heen
wrong for 1350 vears and that that which
has Dbeen deemed part of the bone and
sinew of the law should now he extirpared
i~ quite another thing. Decsion-making is
not a mechanical process. but neither s
thiz court an ongindting lawmaker.”

Closing the Book

The Supreme Court abse closed  the
book on one of the last of the Truman
Administration scandals last week . 1t re-
fused 1o review the convictions of Mal-
thew J. Connelly, appomiments secretary
to President Truman. and Theron Lamar
(“Sweet Thing™y Caudle, Assistant At-
torney General in charge of the Justice
Depariment’s tax division. They were
fined $:.500 and seatenced to two vears
in prison cach for conspiring to hix a tax
case during their days in power. Although
Conrnelly and Caudle can ask the Supreme
Court to reconsider, their chances are
indeed remote.

CALIFORNIA
Death on the Pink Carpet

To ler, men are Like new dresses, to be
downed and doficd af her pleasure. Seeing
a fellow that attracts her, she's ke a child
loaking at a new doli.

S0 wrote Hollywood Gossipist Hedda
Hopper hve years ago about the former
Julia Jean Mildred Frances Turner. the
former Mrs. Artie Shaw. the former
Mrs. Stephen Crane (twicet, the former
Mrs. Bob Topping. the former Mrs. Lex
{“Tarzan") Barker—better known to mil-
liens as Cinemactress Lana Turner. Lana
Turner had a daughter, Cheryl, to whom
she gave gifts, money, luxurious living,

- TIME, APRIL 14, 1958
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exclusive schooling—evervihing, in fact.
eyt a1 normal uphringine.

week  Chervl Crane, 1y Ll
bheu-haired and obviousty an unhappy
child, came hame Tfor Easter from €0
Happy Valley schoob <only te dind her
mother. Actress Turber. in the mirdst of
trying toodiscard her ite<t male dall, Bt
m this case the doll was ot 100 casy to
throw awayv. he was hanly handsome
Johnny Sompanate. 320 a2 bumearoumd-
Hotlvwood whose muodn cbam to fime was
a recond asa pal of siv-hit CGang<ter Mick-
ev Cobhen. Johnny and Eana had traveled
Furope together, spent two muonths in
Mexico, Hut upon their return Lana be-
gan, as a Beverly Hills cop delicatels put
it fast week. trying to Udiscourage his at-

. .
enching Spring
ring came to” California in belting,
unding. ~oxking storms, They <wept aut
ol the wy Land muss of Niherta, gathered
fury and maoi~ture aver the Taditie, bomed
cast nd southeast along the et stream,
rored in around Mann County '« Mt Ta-
malpais in reo-nmy e gust- I the tirst
shodavs of Apod, san Francisoo gat 3.gh
w, ol catn, Normal ramnfadl tor all of Apnl,
g0 e Raim cascaded down the city's

spectacular slopes spalled hoee deep irto
downtown ~treets. On resudentiad Mo sa-
tro a strange sed of mud 100 1. long and
25 0t deep seeped toward a4 couple of
apartment houses. In the tidelinds com-
munity of Alviso, almost all of the 1000

Asso aled Prey

Lasa Turnrr, Stonmeaxaro & Davairrrg CHErYLE
At the foot of a commodious bed.

tentions.” Johnny Stompanate got down-
right annoyed,

Last week Johany Stompanate whisked
up to Lana’s Beverly Hills home in his
Thunderbird, went raging in for a show-
down. Cheryl Crane heard her mother and
Stompanato arguing in Lana’s bedroom.
“Fil get you if it takes a day. a weck or
a vear!” cried Stompanato, 1 cut vou
up. Fll stomp you, and if 1 can’t do 1t
myseli. Il find someone whoe can.”
trightened Cheryl went to the kitchen,
picked up a 10-in. butcher knife. went
to the bedroom. “You don’t have to take
that. Mamma.” she said, and plunged the
knife into Stompanate. He  crumpled.
fell dead on Lana’s pink carpet at the
foot of Lana’s commadious bed.

Lana Turner called Jerry Giesler, Hol-
Ivwood's favorite lawyer. Cheryl Crane
citlled Restaurateur Stephen Crane, her
father. whom Lana divorced shortlyv aiter
Cheryls birth, Then Cheryl went quietly
off to the Beverly Hills police station, Lana
Turner went with her. later  returned
alone to the big cotonial house with the
pink bedroom. where hier wild sobs could
be heard by people on the lawn out front.

residents evacuated  their homes bhefore
4-to-3-11, floods, Against four miles of
coasthoe near Rockaway Beach. the ocean
battered in mighty go-ft. breakers,

Spring swept  on across  the  state,
wrenching  at homes, uprooting  trees,
blackmg highwavs and raitroads. swelling
rivers and streams and sogging levees to
wrap up  Northern California’s wettest
winter since 1340, In the majestic High
Sierra the storms piled aew snow into
2o0-1t. dritts, marooned 1,000 vacationers
in ski lodges and Nevada state line gam-
bling clubs. bogged transcontinental trucks
strining across Donner PPass, treated o7
passengers aboard Southern acific’s crack
streambiner City of San Franciseo te 3o
hours of well-fed isolation in a snowbound
snawshed near the puass,

In the irrpeated Central Valley, spring
soaked apricot trees. vinevards, alfalia
stands, tomate rows and the bhopes of
thousands of farmers. Sample casualty:
the cotton grower, afraid that he would
nol be able 1o work his fields belore the
normal May 1o planting deadline; to

® On Laaa ‘s homecoming from Mexico last month.
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DID SUPREME COURT JUSTICES

VIOLATE THEIR OATHS?

.,lp.'».,b"‘-“’ R b R R e ko
30 yoars, has been choirman of fheed b

by _Hugh

C. Bickford

Wgashington,

D.C., attorney

In the latest school case [the Little Rock opinion given

The Supreme Cowrt has the duty of interpreting the

Sept. 26, 1958], the Justices of the Supreme Court have
rationalized their stand by Jogical analysis.

At the outset of this reveuling opinion the judges engaged
in a bit of byplay which indicates that they are developing
an inferiority complex concerning their own position. In the
been the custom for one of the Justices to write the majority
apinion. If this is not deemed necessary, the Court has simply
stated “per curiam”™ [by the Court as a whole] and then set
forth the ruling of the Court.

In the latest decision the judges adopted the peculiar
of the opinion as if they sought to convey the idea that all
nine men had jointly held the pencil that wrote the opinion.
Thea, in many places, the joint opinion emphasizes that all
nine are unanimous.

It almost seems that the Court was trving to say: “The

Faw.
Therefore, the Constitution, as interpreted by the Su-
preme Court, is the supreme law of the land.
So far, muny students of logic may well say that the reason-
ing of the Justices is valid.

serving under the Constitution. First, it is pointed out that
all State officers are required by Article VI to take a solemn
oath to support the Constitution. From this premise. the Court
maoves to the stated premise that the Court’s interpretation
of the Constitution is supreme, Thereupon the Court erects

All State officers, under the Constitution, take a solemn
vath to support the Constitution.

The Constitution is what the Supreme Court says it is.

Therefore, all State officers are bound to support and
defend the Constitution as interpreted by the Supreme

chief justices of the State supreme courts disagree with us;
a growing number of lawyers disagree with us; a majority
of the House of Representatives has expressed disapproval
of our usurpation of power and the Senate let things stand
by a margin of only one vote, but we—all nine of us—agree,
and that alone makes it right.”

Court.

Again, assuming the premises to be valid, many students
will say that the conclusion is valid.

But if this logic applies to State officers, does it not also
apply to the Justices of the Supreme Court and all federal
officers, each of whom is ui stituti ak

But the most interesting part of the opinion is the attempt
to support with logic the proposition that any decision of the
Supreme Court must be supreme. In such logical analysis
there is an inherent demonstration that the Court is wrong.
Let us review this logic and apply the logic to its ol-

i d

an oath to support and defend the Constitution?

When each of these Justices took their solemn oath prior
to 1954, the Constitution contained the same words as it does
today. Also, when they touk their solemnn caths, the Constitu-
tion had been interpreted by the Supreme Court. Accordingly,

First. the Court stated that Article V1 of the Constitution
makes the Constitution the “supreme law of the land.” From
this the Court moves to Chief Justice Marshall's opinion in
Murbury v. Madison, in which Chief Justice Marshall held
that the Supreme Court was powerless to expand its own

: T urt’s own logic, each judge sol-
emnly swore to uphold the Constitution as it had been inter-
preted by the Court on the day he took his solemn vath.

When each of these Justices took their solemn oath, the
Fourteenth Amendment had been interpreted on muny occa- =
sions in a loug line of decisions. Shortly after the Civil War,

jurisdiction, Ignoring that portion of Marshall's opinion, the
Court quoted unly a portion of the decision which held that the
judiciary was the branch of Government charged with “the
duty of saying what the law is.” From these premises the
Court then arrived at the conclusion that “the interpretation

- - enunciated by this Court . . . is the supreme law of the

land.” Thus, the Court erected the following logical svl-
logism:
The Constitution is the supreme law of the land.

108

in the civil-rights cases and the slaughterhouse cases, the Four-
teenth Amendment was held not to apply to individuals in civil
matters but only to State governments in political matters.

In Plessy v. Ferguson (18496) the Court had first held
that the word “equal” meant “equal.” nothing more.

In 1927, Chief !ll(ﬁ(‘e Tuft, on behalf of & unanimous |
Court, held as to Mississippi schools that “it is the same ques-
tion which has been many times decided to be within the
constitutional powers of the State legislature without inter-

U. S, NEWS & WORLD REPORT, Dec. 19, 1958
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« « » Congress shows ‘some stirrings of disbelief in the Court”

vention of the federal courts under the Federal Constitu-
tion.”

In 1938, Chicf Justice Hughes stated the opinion of the

el “The Shate : ] 3 . Py

tion by fumishing equal facilities in separate schools, a
method the validity of which has been sustained by our de-
cisions " —Missouri v. Canada

Accordingly, when the Justices who now sit on the Su-
preme Court took their solemn oaths of office, they made a
solcmn compact, in the presence of G, to uphold the Con-
stitution as it had been interpreted by the Supreme Court
at that time “without any mental reservations whatsoever ”
Can we not, theeefore, apply the Court’s own logical reason-
ing as follows:

The Justices solemnlyv swore to uphold the Constitution

its position by reference to sociology as a basis for law instead
of established precedent.
Similuly, the same duty, as announced by the Court, ap-

other_co-ordinate branches of the Federal Governmment
Mr. Eisenhower seems to aceept the proposition that, as
Prosideat, he is an humble acolyte who must bow and bnock
his head on the floor i the presence of the Supreme Conrt.
Such was not intended by the constitutional Fathers, wlio dis-
attmenin office and expressty provided that each of the
co-ordinate branches should be courageons defernders ol the
Constitution against each of the other branches. Washington.
Jefterson, Jucksen, Lincoln, Wilson and both Roosevelts had
the courage to oppose the Court when it usurped power.
Eisenhower took a solemu oath to support and defend the

as it had been interpreted by the Supreme Court at the
time they took office.

Such Justices have not upheld the Constitution as thus
interpreted.

Therefore, the Justices have violated their oaths of
l\mn"

Constitution, as it eansted and was interpreted when he took
oath in 1953. He has not done so. On each occasion when the
Court has destroyed some part of the Constitution—in faver
of some vociferons minority bloe; i favor of Commamists: in

favor of the destruction of the sovercignty and republican
for . N i , ) .

If the Court’s logic is valid, the only proper rule is that,
when the Court has once interpreted the Constitution, such
interpretation becomes the supreme law of the lund and that
no man thereafter is justificd in amending that supreme law
unless the change is made by the people—from whom, alone,

head and acquicsced.

When the history of the Eienhower Administration is
written, perhaps the Lasting couclusion will be that it was
during his Administration that the: State govermments were
destroyed as federated States and all the power of government

the authority of the Constitution Hows. Of course, the
historical basis for such a rule is the fact that, when a decision
has been rendered interpreting the Constitution, the people
have had the power to accept the interpretation or to over-
rule it by amendment.

became concentrated i Washington, When it becomes thus
centralized, the inevitable man on horseback” will find it a
simple matter to take over and rule as a despot.

Many Romans were satisfied when the popular soldier
Julins Caesar took complete control, but it was orly a few
decades before Nero swas wiclding the absolute poswer that

How the Court Was Overruled

If they acquiesced a long time, the conclusion became
clear that the people approved the interpretation. On the
other hand, there have been outstanding instances when in.
the people and they did something about it.

In jts first leading case, Chisholm v, Georgia, the Court in-
terpreted the Constitution to mean that a private citizen could
sue a sovercign State in the Supreme Court. The Eleventh
Amendment was promptly passed to overrule the Court’s in-

Caesar had erected.

In Congress there have been some stirrings of dishelief in
the Messianic beliefs of the Court. The House voted to re-
strict the jurisdiction of the Court in limiting the powers of
the States, but the Senate, forgetting their solermn caths to

they took office, voted by a single vote to do nothing.

Roosevelt on Risk of Oligarchy

Franklin Roosevelt, in one of his greatest spevches, said:

—Agai, cott case, the Court held that
the validity of slavery continued even though the slave was
taken into free territory. After a bloody civil war, the Court was
overruled and the Thirteenth Amendment abolished slavery.

In 1896 the Court held that an income tax was unconsti-
tutional; the pcople overruled that interpretation, adopting

“Now, to bring about government by oligarchy mas-
querading as democracy, it is fundamentally essential
that practically all authority and control be centralized
in our National Government. The individual sovereignty
of our States must first be destroyed, except in mere

. . N . -~
minor matters of legislation. We are safe from the danger ]

the Sixteenth Amendment,

No such objection was raised by the people to the interpre-
tation of the Fourteenth Amendment established in the
civil-rights cases and the slaughterhiouse cases shortly after
~the War Between the States, nor was any serious attempt

stood firm for over 80 yeurs.

The supreme law of the land which most of the Justices
swore to uphold was to the effect that “equal” schools were
“equal” under the Fourteenth Amendment, that powers not
clearly vested in the National Government remained in the

of any such departure from the principles on which this
country was tounded just so long as the individual home
rule of the States is scrupulously preserved and fought
for whenever it seems in danger.”

Apparently, the executive and legislative branches are so

have overlooked the positive duty that rests on their shoul-
ders to oppose any unwarranted extension of power by the
third branch. They would do well to remember the solemn
words of Ceorge Washington in his Farewell Addr®s:

“I, in the opinion of the people, the distribution or

States. Their constifutional duty was to defend the Consti-
tution, as thus interpreted, against all enemies “foreign and
domestic.” Is not a-person who violates his oath of office and
seeks to amend the Constitution by illegal means an enemy
of that Constitution? Apparently, the Court's venture into

logic is no better informed than its previous attempt to j

Y. 5. NEWS & WORLD REPORT, Dac. 19, 1958

modification of the constitutional powers be in any partic-
ular wrong, let it be corrected by an amendment in the
way which the Constitution desiguates. But let there be
no change by usurpation; for though this, in one instance,
may be the instrument of good, it is the customary weap-
o .
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Criticism of tlie Court

~ THE discussion over the American

Bar Association's series of recom-
mendations to Congress for legislation
clarifving, limiting, and defining our
protections against internal enemies
and subversion, it was intimated that
it iy ginwise to criticize not only the
U.S. "Supreme Court but any of its
interpretations of the law. There are
several good answers to this claim,
some of which have been supplied by
the Justices of that Court.

The statement adopted by the
House of Delegates of the ABA spe-
cifically disclaimed any general criti-
cism of the Court itself or any effort
to limit the jurisdiction of that Court
as defined by the Constitution. The
recommendations of the House of
Delegates aim to have Congress clar-
ify its own laws and to assume the pow-
ers vested in it by the Constitution.

For the Constitution in Article II,
Section 3, states that “In all the other
cases before mentioned the Supreme
Court shall have jurisdiction, with
such exceptions and regulations as
Congress shall make.” The only cases
in which Congress may not “regulate”
are named in the same section and
are not pertinent to the cases which
were under consideration.

THE BAR'S RESPONSIBILITY

The bar in this instance is acting in
its most significant role. A lawyer is
something more than a plain citizen.
He is by tradition and law an officer
of the court and an agent of the gov-
ernment. To refrain from guidance
would be to shirk the bar’s responsi-
hility, as a professional association, to
the public and to government.

Among the recommendations which
the House of Delegates has made to
Congress, three are outstanding: The
states should be permitted to enact
and enforce laws to protect the nation
and its citizens against subversion, and
Cong:ess should make clear that by
enacting its own security laws it is not
pre-empting the field; the Smith Act
of 1940 should be amended and
strengthened to include not only par-
ticipation in organized subversive
groups, but the advocacy of over-
throwing the government, “or to teach
the necessity, desirability, or duty of

throw”, and Congress should continue

by kaymond Moley

its committees on internal security.

The ABA report points out the ne-
cessity of such legislation because of
the serious consequences of various
decisions of the Supreme Court.
These, in the holy name of freedom,
have seriously impeded efforts to in-
vestigate and legislate against sub-
versive activity.

In the debate in Chicago over the
ABA recommendations some perti-
nent evidence favoring the report was
presented by Alfred ]J. Schweppe, a
Seattle lawyer who has labored in--
defatigably for years to provide public
leadership through the bar. His evi-
dence consisted of statements made
by Justices of the Supreme Court it-
self concerning the right and duty to
subject the decisions of the courts to

merited criticism.
VIEWS OF JUSTICES

Back in 1898, Mr. Justice Brewer
siated in an address that manv ciiti-
cisms may be “devoid of good taste,
but better all sorts of criticism than no
criticism at all.”

In 1941, Mr. Justice Black said in
writing for the majority concerning a
contempt case against The Los An-
geles Times: “The assumption that
respect for the judiciary can be won
by shielding judges from published
criticism wrongly appraises the char-
acter of American public opinion . ..
an enforced silence, however limited, .
solely in the name of preserving the
dignity of the bench, would probably
engender resentment, suspicion, and
cor;tempt much more than it would
anhonna roacmant
enhance respsch

Dissenting in the same case, Mr.
Justice Frankfurter nevertheless said:
“Therefore judges must be kept mind-
ful of their limitatioms and of their
ultimate public responsibility by a vig-
orous stream of criticism expressed
with candor however blunt.”

The late Mr. Justice Jackson wrote
in “The Supreme Court in the Ameri-
can System” that “criticism by the pro-
fession” is one of the important criteria
in appraising a decision’s “real weight
in subsequent cases.”

The Court is a respeasible, human
institution. To elevate it above criti-
cism would be to create a tyranny
ahove the law and 2utwe the govern-
ment of which it is a part.

62 APR1 1809/
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FRANKIFURTER

Seven Panlven
(0 Tl

IHe afaate e fu”uu‘!r,'__. doci
Moy
MochoYops
Tle Honeaahile
Lownn 1Y Biandios,
,\\\-ul.lh' ]ll\ll- v
Supreme Court of the Unieed
.\II.H\'\'.
.\‘ff °

The Depariment i o THRE
whegram bom London nader the
date o Mol 1, 19, sty
L'”ll\\\

"VIRY  IMPORTANT  T0O
Ploach AL AVALLARLL
FUNDY AT ONCE 0O WEL/
MANNN CREDIT.

FRANKEURTER™

Yam S,

Your obediont seryant
Foy the Scaretary ol Stte:
Ay A Ay
Nevond Sevstans Nodorge
L ] [ ] [ ]

On March 201998 Lonsic 1Y, Bhan
dois cabled his nephew ae Lollow:
“FRANKEFURTER, LONDON
"YOURANDWIIZMANNS )y
BLES OF XX RUCHIVE D AND
TODAY ONE FROM SORO
LOAW WEHIZNANN OF 25 EX
PLCT DEITAAS WILL CABLE
SOMIT MONEY MARCH 4h
AND THAT MORE WILL FOL;
LOW SOON DEHAAS JIAS
6

-

& BRANDE]

A,

CONFIDINCE oNE MILIION
1ML AN FEND Wit nBr
RASED NOON WL REXNIT
FROM 1IME 16 TIME IN
AMOUNTS  OF FIFTY  ORr
HUNDRIDY T IOUSAND XM .-
LLARS YOUR CABLL  QF
TWENTY SEVENTI CAMT,
THROUGTHT PRIVATE WIREsS
1 THINK IT WOULD e Al
VISARLL 10 UsE BRYTISH
WAR OLFRT GLAD 70
RNOW (¢ INMISSION LIAVES
PARIN ON 11IGHTH WILL (CA-
BLE YOU AS SOON AS MAT.
TERNS  HIRE CONCERNING
UNIT  AND OTHERS AR
RANGED  sOA - DIFFTCUL-
TS 10 B OVERCOMI CA.
BEEWHATYOUR PLANS \RF

BRANDI IS

Apparcnth the vast sums of dol-
Lis sant from the U S0 Chaim
Weizoumn in London were bt
Gloctingy e coannse .
Fonktunger, frem the Heuel
Monie, Tane, Frano, on Mareh
LB wiore Mr Liandiis:

“"Wasmann |

tiscd Felix

< has g sug over
T gl Puble mn and over Fang.
b pernunent oficials wha will
sontiue to govern Englind when
Llnd George and Balfour will be
e mere—sinh as no ather Jew in
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FRANKICR LR ANp Bioavnray

Paglind or oncthe connnent has or
can casily acguire. Hos service has
IN'('” a0V r_\ (IL'C]) e — 1ot [?N_'l'l'[‘\-‘
the political waork of arousiog the
Foglish to an undeoanding of
their own interests but in educaing
the Fugleshs mind woa telr under-
stnding of  what  Zinnsm
neans.

“There i much personalia thar 1
I-\m‘\\' inu‘h_\t VOt lm{ l
bve only tme for o word or two.
Lewis Strauss, calim and penial as

\\'uult]

ever has been the best posable Blp,
Lillv Bullitt—who just betore my
arrival had loft for Russia L .. bas
aded us greatly, opening all the
doors that necded 10 be opened.”

On March 12, 1915, on the kener-
head of the Embassy of the Unired
Stites of Amurica, s, Franee,
Feliv Franhfurter wrote Mr, Bran-

Tur Onrrax or e

“The only way 1o induce the
American President 1o come in
the War T was o secune the COOPRT-
aton of Zionist Jewry by promising
them Palestine.”

“Prestdent Wilson tached the
Eraatest possible importance o the
advice of Mr. Justice Louis Brao-
duis," *

* Christopher Svkes, son of Sir
Mk Svkes, wrote a book, Truo
Stwdies in Virae. Referring to the
Bilfour Declaration, on Page 153,
Svkes et the cat out of the bag, and
we quote: “He (AMalcolm) then
old Svkes of a very curieus and

deis, and we quore as follows:

“The pobncad work done by
Weazmann has hoen nathing short
ob cviraordmiay and A personal
hold o the Gaternment rei pore -
erfid NMore than that he hos creaed
an oo, an .ltmu\l‘hmc Voor Phales-
nar matters that would ofoor ans
Government g nuicht succeed
Lhad George, l

"What neceds to be done By his
Commission s to urane o farr ae-
camplr of social and coonomic angd
cultural Tife—at least inats tounda.
render
Piave Conderonce impotent o undo
an existing natnonahity.

[i"l]‘-—\\'lli(h “'t)llld anv

“Wozmann has done this here
practicadly singlehunded. He needs
all posaible support—and money is
a tremendous Jeverage of prestipe,
He shoold have thae plentifully

ok Decnaraios

powerful influence which Zionists
could exert. One of Presidene Wil-
son’s closest advisors and  friends
was Justice Louis 1), Brandeis, a
Jow wudy a passionate Zionist fainh
of a recent convert. .., That Wil-
son was attached 1o Brandeis by ties
of peculiar hardiness. because, so
the sory ran in his carlier days the
future President had been saved by
this man from appearing in a dam-
aging  lawsumie, [t was said  that
Brandeis was regarded by Wilson as
the mun to whom he owed his ca-
reer. . . . There could be no doulw
that Brandeis was Wilson's intimate
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advisor, and Brandcis was a Zion-
ist. It followed thatdespite the Basch
failure, a Zionist policy was in truth
the way to capture American sym-
pathy.” Page 184. . . . Malcolm re-
plied: “The Question is, do you
want the help of the Jews in the
United States? The only way you
can get that help is by offering Pal-
estine to the Zionists,”

Mr. Wickham Sieed (Editor,
london Times) in his book,
Through Thirty Years mentioned
Sir Mark Sykes and Mr. Malcolm
as the two individuals muainly
responsible for the Balfour Declara-
uon. The Zionists carried out their
part and Aclped to Bring America
in.

a & @

All of the above, by M. 8. Land-
man—one of the top English Zion-
ists—appeared in the February 7,
1936 issuc of The Jewish Chronicle.

(A photostat of his whole article
will be sent to those who send a
contribution to Mercuny so we can
mail our magazine to many people.)

Heretofore, Mexcury has printed
some of the damaging facts about
Felix Frankfurter. We quote a few
of them:

“Theodore Roosevclt, who well
knew that leopards do not change
their spots, looked carcfully at Felix
Frankfurter in 1917, when Wilson
began allowing Frankfurter to do
his White House investigating and
reporting of IWW disturbances. ‘I
apree with your criticism of the
ridiculous creatures whom Wilson

Tite Asterican Mercuny

puts into office,” he wrote Senator
Henry Cabot Lodge in August,
1917, ‘Fehx Frankfurter is an ab-
surd misht”

“...1n November 1917, ., . revo-

lution-plotters of the International -

Workers of the World (IWW)
had started riots among the copper
workers in Bisbee, Arizona. The
local sheriff and his deputjes had
rounded them up and tossed them
over the Arizona State border. Le.
gal Counsel Frankfurter's report
to Wilson said that<the right of free
and unrestricted movement' of
these ITWW subversives had been in-
fringed, should be restored, and
recommended that such  scizures
and deportations from the State of
Arizona should be ‘dealt with as an
offense against' the federal govern-
ment,

“Theodore Roousevelt, following
publication of this Wilsonian advis-
or's ruling sent Frankfurter a let-
ter, on December 17, 1917, in
which he minced no words: *You
have taken and are taking, on be-
half of the Administration, an acti-
tude which seems to me o be fun-
damentally that of Trotsky and the
other Bolshevik leaders in Russia;
an attitude which may be fraught
with mischief 10 the country. ., .
Your report is as thoroughly mis-
leading 2 document as could be
written on the subject. No official
writing on behalf of the President,
is to be excused for failure o know,

and clearly set forth, that the TWW
is a crimingl organization. . . .




Fraskvtnten axn Baasniis

You (Frankfurter) are engaped in
excusing men precisely hke the Bol-
sheviks in Rusvia, who are murdcr-
ers and encouragers of murder;
who are traitors o their allies, to
democracy, and o ctvilization, as
well as to the United States.”
(Page 115-116, February, 195%)

The Carnegie Endowment was
the last play in Alger Hliss' long,
black record. “The rigped  wheel
suddenly went honest and Hiss was
caught. Eventually he went to pris-
on for the minor crime of perjury.
-+« Even the appearance of Si-
preme Court Justice Felix Frank-
furter, comng fuil arcle to testify
48 @ character wtness, was unavail-
ing. American juries are not easily
awed, and the stink of treason was,
strong.” (Page 20, Junc 1953)

“Felix Frankfurter is the third
member of the (Supreme) Court
whe  has  served continuously
throughout this period (since 1943).
He participated in 72 cases and his
record shows pro-Communist votes,
36; anti-Comumuist, 16, (Page 28,
October 195K)

“Frankfurter informed  friends
that recognition (of Red Russia)
wis in the bag because in this mat-
ter, at least, he had the new admin-

39

istration in his vest packet. ., |
Hiss admitted that Frankfurier put
him ™ Westhbrook Pegler, 1953,
(Page 43, August, 1933)

When Warren came into power
m the Supreme Court, he “lost Little
time in demonstrating that he was
embarked upon 1 lone wolf carcer.
Disregarding Republican advisers,
he promply muade a confidunt of

elt ! the

most 1

on the hench. Frank lurter, who was
an original incorporator of the
American Civil Liberties Union in
1921, had long been scarching for a
wiy to scuttle the whole body of
security and anti-communist legis-
Lition which successtve Congresscs
had placed upon the national statute
books. He recognized that in War-
ren’s gnawing ambition he had
found his chance. Warren, himself,
later wald how Frankfurter made
him fecl at home on the Supreme
beneh, took him in hand sucially
and helped him to secure qualified
assistants. (One of the Frankfurter
hallmarks has always been to plant
his own men in key positions under
other top government exccutives.
One of them wus Alger Hiss )
(Page 7, August, 1958)

What Do We Live For?

Itis not enough

who identifies himself with
person who thinks that the
the work house
have been born

unless we be of

. . 3
for 2 man to say that he lives. The guestion is, what docs he
live for? From what saurce does he derive his inspiration? The wise man is he

his community and sceks to make it better. The
object of living is nothing but work must regard
or the prison as a stepping stone to the ideal. He should not
a man but 2 bee or an ant. We exivt micrely in a state of coma
service to mankind. —Jaai« J. Davis
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WHAT A STATE CHIEF JUSTICE
SAYS ABOUT THE SUPREME COURT

From a noted jurist comes a warning about

creating a dangerous concentration of power )

the U.S. Supreme Court.
A group of Justices, he says, is using judi-
- cial decisions to rewrite the Constitution.

The trend of their decisions is described as

in Washington.

John R. Dethmers was chairman of the re-
cent Conference of State Chief Justices which
adopted a resolution criticizing the Court,

by John R. Dethmers

- === - ehimbd vxist for moorwnot e for the state_ . -

Chief Justice, VSupreme Court of Michigan

The role of the courts in tomorrow's America is {ore-
shadowed by their performance vesterday and todav., Aware-
ness of where we started, where we now are and the trends
which brought us there brings prescience of our destination
if those trends continue unabated.

In all history ro other people has enjoved the equal of
American liberty and freedom of oppurtunity. The Founding
Fathers planned it so. They determined that here the state

To achieve th: v knew it would not be enough to
establish majority rule, a government by the people, for at
times no other tyranny can match that of an unfettered, shift-
ing majority, which Jefferson terined an “elective despotism.”
To safegnard against this eventuality a written Constitution
was adopted, limiting the powers of the majority for the pro-
tection of the individual and spelling out guarantees of per-
sonal rights.

A further protection of human freedom against the dangers
inherent in a high concentration of governmental powers was
contrived by separation of those powers in three branches of
3V I 4 () = Wee (1 G
and State governments. The rights of the people were be-
lieved, by our forebears, to be safest under a retention of the
highest possible degree of local self-government.

Having provided for this by express constitutional terms,
they undertook to forestall an enhancement, through judicial
construction, of the national powers at the expense of State
and local governments or the people by adopting the Tenth
Amendment reserving to the States and the people all powers
not delegated to the United States by the Constitution nor
prohibited by it to the States.

Sir William Gladstone said of the American Constitution

(! b U oy i <! ul

——— e AW —t—

it is the courts which breathe the breath of life into its pro
visions and make its guarantees meaningful.

How often, at the instance of the humblest citizen, hav
the courts upheld the constitutional rights and privileges o
persons by denving validity and enforcement to legishativ
enactinents violative thereof or by prohibiting the invasio
or curtailment of them by administrative officials. The court
are the final hastion of our liberties. As in the past, so i

__tomorraw’s Amegiea thelr role will be vital, __
T vt all- ] o

-Import;, ¥
ceed on no express constitutiona] authority. That they shoul
do as they do is, however, implicit in Anglo-American juris
prudential tradition. How can courts decide cases befor
them mvolving some claimed right under a statute or som
grievance flowing from official action unless they determin
first the issue whether such statte or action squares wit
constitational rights, puarantees or Limitations?
When, some decades ago, Brazil desired to estahlish

new form of guvernment, its people adopted a Constitutio
and, usler it, established a federal union of States, both a

4 :) 0 g 3 CWhHe—w
have continued to enjoy government by the pcoﬁvle.‘. Br;{il
history has been one of recurrent dictatarships. YWRAE %
lacking in Brazil, but present here, to make the constitution
allv guarunteed rights of the people eflective? The answe
appears to be the tradition here that courts may decide case
against the Government and for persons to enforce their right

A tradition such as this can survive only so long as it i
sustained by public opinion. And it is so with the c¢ou
decisions, upholding the constitutional rights of persor
against infringement by Government. The courts are possessel
of no armed constabulary to enforce their judgments. The)

that it is the “most wonderful work ever struck oft at a given
time by the brain and purpose of man.” Throughout the years
a great reverence for it has developed in the American people.
Théy have come to regard it as the guardian of their liberties.
What a thrilling experience it is to view the original docu-
ment, under glass, at the National Archives Building in
Washington!

The glow of that experience soon gives way, however, to
" the sobering thought that an inanimate parchment, however
noble the sentiments inscribed thereon, cannot be self-execut-
ing. For that, some human agency is required. Lawyers and

decisious are given vitality and effectiveness only by the foree
of public opinion, whith even those in Government dare not,
for long, to defy. There can be no doubt that, in past decades,
the majerity of the people has favored court decisions protect-
ing the rights of individuals and has wanted the courts to per-
form in that fashion. Once the public becomes disinterested
or withdraws its support, court decisions will lose their fo
and we will have witnessed the beginning of the end o
ordered liberty and our free institutions.

One must experience some concern for our liberties, then
In noting an apparent diminution of public confidence in the

ages need no Old, but a 00 offten lsymen must, T.hﬂl
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« « « “’Outburst of criticism’/ of Court “cannot be ignored””

judicial process stemming from nation-wide atticks currently
being leveled at our courts and, particulaly, the Supreme
Court of the United States.

This, of course, has happened before. Tt poes hack, at
least, to 1803 and the case of Machury v. Madison, in which
the Court declared its power to pass on the constitutionality
of acts of Congress. Presidential wrath was incurred, congres-
sional threats to impeach the Justices ensued, and it was
vigorously asserted that euch branch of the Government
should determine for itself the constitutionality of its acts.
without overlordship by the courts.

Then came McCulloch v. Maryland, announcing the doc-
trine of federal supremacy and the power of the United States
Supreme Court ta hold State action violative of the Federal
Constitution. It was urged then that the Court be deprived
of its power to review the acts of States.

The Dred Scott decision of a century agois still remem-
bered as a contributing factor to the furor which culminated
in the Civil War. In the 1930s a hue and cry was raised
against “the nine old men,” traveling in the horse-and-
buggy days, thwarting the will of a determined Chief Execu-
tive with respect to social legislation.

Present-day attacks, perhaps more virulent and widespread
than ever before, emanate from a number of sources: from
the halls of Congress, where it is felt that Court decisions
have impinged on congressional powers; from States which
see in the decisions a sapping of their powers and a gathering
of them into the National Government; from sectional groups
which view certain decisions as destructive of their social

~——+#triictures; armd from persons everywhere who are fearful - -

decisions are enlarging the national power to constrict the
rights of law-abiding people and, yet, are weakening our
defenses against the enemies of our free institutions. Whether
justified or not, these feelings, beliefs, views and fears have
produced a combined outburst of criticism which cannot be
ignored. ‘

With the criticism have come proposals to curb the Court.
These go to the very roots of our system. One would make the
Justices subject to periodic reconfirmation by the Senate
and another would empower the Senate to withdraw con-
firmation whenever the judicial work of a Justice does not
comport with the Senate’s views as to what is “good behavior,”
fixed by the Constitution as a condition to continued tenure.

Lost would be judicial independence and destroyed our
system of checks and balances between the three branches
of Government, leaving a Court dependent on legislative
favor and approval for performance of its role as protector of
the rights of the people against governmental encroachment.

Limiting the “Power of Review”

By another measure, Congress would strip the Supreme
Court of the power of review in several areas of the law,
If the powers of the Court to determine constitutional ques-
tions were, thus, to be limited, the constitutional rights of in-
dividuals and minorities could be made to depend on the
‘will of the majority as reflected in Congress. That would
~mark the beginning of parliamentary, and the end of consti-

~tutional, government in the United States.

In view of the unlikelihood of success for such proposals,

~<however, it must be concluded that, for our liberties, the most
-serious consequence of the present controversy inheres in
~the unbridled attacks on the intelligence, integrity and mo-
~tives of the Justices and on the Court as an institution of Gov-
~emment. Subversives and those bent on the destruction of
-»0ur gystem have as a prime objective the undermining of pub-

Al 6. NEWS & W(.)II.D REPORT, Dec. 12, 1958

Yic eomfidenice in the courts, knowing full well that, without
the support of poblic cpinion, courts can avail vathing in de-
tense of the constitutional rights of persons. As earlier oh-
served, when that day comes we will have reached a parting
af the ways with wur cherished freedoms.

In warning of the dangers of intemperate attacks on the
Canrtas an mstitntion of government and the goardvon of onr
liberties, 1 do not snggest that the Conrt’s decisions v not
be criticized or difterences therewith expressed. Dhesenting
members of the Court do so with appacent relish and regular-
ity Citizens under a government by the people may and
ought to do no less, if that system is to be maintained. That
wis a major object of the First Amendment guarantee of
freedom of specch, designed to insure a Government sensitive
and responsive to the expressed public will and wish.

Ou this subject, Mr. Chief Justice Stone said:

“T have no patience with the complaint that criticism
of judicial action involves any lack of respect for the
courts. When the courts deal, as onrs do, with great
public questions, the only protection against unwise de-
cisions, and even judicial usurpation, is careful serutiny
of their actiony and fearless comment upon it

State Judges’' View of Court

This brings us to consideration of that portion of the sub-
fect matter which, 1 apprehend, prompted the invitation to
me to speak on this occasion. As is well known, the Confer-
ence of Chief Justices, assembled in Pasadena last_Angyst, .
adopted o 1épRGrt preparéd By its Committee on Federul-State
Relationships as Affected by Judicial Decisions.

At the outset, permit me to make these abservations:

1. Neither that committee, its report or the conference pre-
sumed then, nor do I now, to criticize the Supreme Court’s
decisions in the troublesome segregation cases.

2. It was not questioned that, with government under a
Constitution made by its own terms the supreme law of the
land, s;ineone must interpret that Constitution and declare its
meaning. It was acknowledged, and I reiterate with conviction,
that no body is better suited to the task than the Supreme
Court and no process is better adapted than the judicial proc-
ess to the function of determining constitutional meaning and
making constitutional limitations and guarautees effective,

3. The conference’s expressed alarm, and mine, at the
noticeable trend toward increased national powers accom-
panied by a diminishing of the powers of States and local
governments relates not to mere sectional or selfish intercstge
but springs from the same concem as that of our Founding
Fathers that liberty’s cause may be lost in too high a concen.
tration of powers in the National Government, and from the
conviction that safety for the rights of man inheres in a dif-
fusion of those powers and maintenance of the highest pos-
sible degree of local self-government compatible with na-
tional security and well-being.

So long as we adhere to the detenmination of the
Fathers that the state, the Govemment, exists for man and
not man for the state, our lodestar in the consideration of ev-
ery proposed extension or withholding of governimental pow-
er must always be, “How will the cause of freedom best
be served, how the rights of man advanced?"

That there has been a trend toward centralization in Wash-
ington can scarcely be gainsaid. Challenged at mileposts
along the way, it has advanced under the green light of judi-
clal decisions. Time will not permit mention of them all nor
@ thorough analysis of any. The first relates to the rule long
adhered to by the Court and redeclared as recently as 1936

»
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that neither the federal nor State governmerit may tax the
meome of officials or emploves of the other, on the principle
that & tax on income is a tax on its source and that the one
Covernment inay oot levy a tax which will impose a burden
on the govenmental activities of the other.

This was overruled by a 1938 decision. That a burden

as i mpon : s dici H i
aw iy e ced by the ccessity for increasing
the salaries of State emploves in an amount commensurate
with the resultant tax exaction.

Of mare recent vintage is the Supreme Court holding that
Congress has pre-empted the field, leaving no room for the
State antisubversive laws found in the statute books of 42
States, and a companion decision emasculating a State statute
empowering its aftorney general to investigate subversion and
examine witnesses in that connection,

Two athers upset State action denving admission to the

: NO sants wh rfus AnSWe estions con-
ceming Communist affiliation. Lawyers are officers of the
State courts, admitted by them and under their control. The
manner of this recent invasion of that relationship by the
federal court has proved startling to members of the bench
and bar as well as the public.

Ruling Against a School Board
Equally disturbing to those concerned about local govern-
ment is the action of the Supreme Court upsetting a local
school board’s_disruissal. of an_emplove. for invoking the Fifth

Interpretation of the Fourteenth Amendment has opened
up whale new vistas for federal judicial review of crimina
convictions in State conrts, in a manner and to an extent un
til recently unknewn to Jegal and judicial thinking in this
country and with interminable resulting delays in bringing
the wrongdoer to final justice. State convictions may be and
appointment of counsel for the defense, for Eolure to provide
the accused, on appeal, with a transeript of the trial at publi
expense, ete.

As the ambit of federal judicial anthority is thus constant
ly widened, we may get a glimpse of things to come. Already
in lower federal courts, it has been urged and those courts
have considered whether a State law  prohibiting  publig
employes from belonging to unions is viclative of the due
process,  privileges-and-immunities  and  equal-protectio
clauses of the Fourteenth Amendment or abridges the free
s ? Tation warantees of the Federa
Constitution; or whether treaties of the U. 8., made by thd
Constitution the supreme law of the land, may supersede Statq
and local law governing matters of Jocal concern; or whethe
a State may proceed with removal proceedings against the
mayor of one of its cities for malfeasance while criminal pro
ceedings on the same grounds are pending against him.

These are part of the body of decisions giving rise to a con
cemn that, by judicial construction, national powers are being
too greatly and dangerously enlarged and State and loca
power correspondingly coutracted. Of this trend, the Confer

. —ence of Ghicl- Justices and- many=others -have spoken—wit

Amendment and refusing to answer questions put to him in
an authorized inquiry concerning Communist activitics.

A number of fairly recent cases construing the interstate-
commerce clause disclose a judicial shift from the original
position that the regulatory power of Congress extends only
to goods moving and persons actually engaged in interstate
commerce. The later holdings are that that control extends
to anything or anyone engaged in that which affects inter-
state commerce. Accompanied by new decisions applying the
pre-emption doctrine also to the field of labor relations, the
result is that we now find national action controlling, and

held
eld;

constemation. Great judicial sell-restraint in this critical field
of federal-State relationships was enjoined upon the Supremg
Court by the members of the conference. 1 concur.

If Jeflerson were to reappear on the American scene today
waould he feel impelled to say, “I told you so,” pointing to hi
language of 1823:

“, .. there is no danger 1 apprehend so much as the con
solidation of our government by the noiseless, and there
fore unalarming, instrumentality of the Supreme Court.

_ W_h_y Court Decisions Change

= HCea, —whe y o

either directly or in effect, to the contrary, namely in such
areas as production or processing of goods before entering
commerce and, as well, after having come to rest following
movement in commerce.

The Court also upset a long line of its decisions by holding
in 1944 that the writing of insurance is commerce subject to
federal control under the commerce clause. Thereafter Con-
gress passed an act restoring a measure of State control over
the industry. Then, there is the case holding, in effect, that
a farmer's raising of wheat for consumption on his own farm

commerce, subject to federal regulation.

What, you may ask, accounts for this change in judicia
holdings with its resultant change in federal-State relation
ships? 1f, as commonly supposed, courts follow precedents
how can these latter-day decisions be explained? In this con
nection, comments of Mr. Justice Owen J. Roberts in 1944
are pertinent, Said he:

“1 have expressed my views with respect to the presen
policy of the Court freely to disregard and to overrule con
sidered decisions and the rules of law announced in them
This tendency, it scems to me, indicates an intolerance fo
what those who have composed this Court in the past have

Federal Jaw even has been held to extend to the relations
between s local automobile dealer and his repair-shop em-
ployes, excluding the power of State courts, acting under
State law, to enjoin unlawful picketing designed to compel
the employer to force his employes into a union.

A State statute aimed at preventing strikes and lockouts in
public utilities has been upset, leaving States powerless to
protect their own citizens against emergencies resulting from
suspension of essential services, even though such emergency
be economically and practically confined to one State.

Even the employment of a window washer in a building

in which office space cased by a tenant engaged in inter-
state commerce may, by reason of the latter fact, be subject
to federal labor law to the exclusion of State control.

92

conscientiously and deliberately concluded, and involve:
an assumption that knowledge and wisdom reside in
which wus denied to our predecessors. . . .

“The reason for my concern is that the instant decision
averruling that announced about nine yelts ago, tends t
bring adjudications of this tribunal into the same class as ¥
restricted railroad ticket, good for this day and train only.
At root of the problem is a difference in concept of thg

proper function and role of the Supreme Court. The Court i
divided into two competing judicial philosophies. Let us ex
amine a bit of the thinking of each. )

First, there izt s ot Jo viarshull, who said:

“Courts are thqmr ‘instruments of the law, md'cn
will nothing. . . , Judicial power is never exercised for the
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purpose of giving effect to the will of the judge; always

for the purpose of givine cffect to the will of the legisla-
- mre; or, in other words, to the will of the k™

Mr. Justice Frankfurter recenth wrote:

“The Constitution is unt the formulation of the merely
persmmf views of the members of this Court, .. "

Mr. Chief Justice Hughes said:

“Extraordinary conditions do not create or enlarge con-
stitutional power.,”

The great constitutional authority, Judge Thomas N. Coo-
ley wrote:

“What a court is to do, therefore, is to declare the law
as written, leaving it to the people themselves to make
such changes as new circumnstances may require, The mean-
ing of the Constitution is fixed when it is adopted, and it
is not different at any subsequent time when a court has
vccasion to pass upon it.”

Stmilar views often were expressed by the Court in the past.
So, in 1889, it said of the object of constitutional interpreta-
tion that it “is to give effcet to the intent of its framers, and
of the people adupting it.” In 1903, the Court declared:

“The Constitution is a written instrument. As such its
meaning does not alter. That which it meant when adopted
it means now. . . . Those things which are within its grants
of power, as those grants were understoed when made, are

still within them, and those things not within them remain
still excluded,”

In 1836, Mr. Chief Justice Hughes wrote:

“If the people desire (o give Congress the power _'f,O Tegn-

—-1ite industrics within the State, and the relations of em-
ployers and employes in those industrics, they are at
liberty to declare their will in the appropriate manner, but
it is not for the Court to amend the Constitution by judicial
decision.”

These statements are expressive of the traditional concept
of the rule goveming Court construction of constitutional
provisions, held by an earlier Court and perhaps still shared
by some of its present members. This represents the doctrine
of judicial restraint.

_Theory of a_"Political”’ Court

In opposition are those on the Court, with disciples notably
among the writers and professors of law, dedicated to judi-
cial activism. The theme of this group has been succinctly
stated by one of the professors. It is this, “The Court camnat
escape politics; therefore, let it use its political power for
wholesome social purposes.” They seize upon the statement
of Hughes, in his 1907 Eimira speech, that the Constitution
is what the judges say it is. Can it be concluded from this
that the Constitution may be made, by judicial fiat, to mean
whatever the Justices want it to mean?

That was not the import of the Hughes statement or speech
nor does it comport with his judicial writings. It is the position
of the judicial activists that the Court is frce to interpret the
Constitution in the light of current philosophies, psychology
and political and social doctrines regardless of the original
intent of its framers and adopters. One of the Justices of this
group has written, “Stare decisis,”—that is, the rule of fol-
lowing precedent in the decision of cases—"must give way
before the dynamic components of history.”

The dean of a noted law school has written:

“It will not do to say that, in construing these provisions

- of the Constitution, the Court should be limited to the
- meaning the terms had when they were written. , , , The
scope and meaning of the provisions of the Bill of Rights

AL S, NEWS & WORLD REPORT, Dac. 12, 1958

evolve, Iike the meaning of other constitutional terms, and

other terms o faw. They are stages in the organic process by

which ideas fourish or Langruish as new generations find for

themselves new and valid meanings for the old words.”

The late Professor Thomas Heed Powell wiote of the differ-
ing approach to the Low of the twa schools of thoughe tiat
the difference between them is in their conceptions of the
proper seope of the judicial function, the one haviig 1 fean
ing for getting the result in the particular case as it it were
a legishative choice, bt the other, on the contrary, having a
leaning to respect the outlines and many of the details of an
established legal system. .

Gentlemen, i our consideration of the role of the courts
in tomorrew's America we have noted, as suggested at the
outset, the pl-.l(‘(‘ of our comstitutional beginmngs and our
present position, observed trends which bronght us there,
and gained a ghimpse of the destiny to which their continua-
tion may bring us. Shall the trends be contiimed, retarded or
arrested? Shall it be held again, as the Court once said, that
“The Coustitution, in all its provisions, looks to an indestruc-
tible union of indestructible States™

__Threat to “Personal Rights”

You, the American people, must make the final judgments
on these matters. As you do, mark well what the philosophy
of the judicial activists may portend for the liberties of the
people and our free institutions. If the Court is to have wide

—atitwde in-determmmingretiational menTinITWNd, a4 some

suggest, may find it elsewhere than in the language of the
Constitution itself or may ascribe a new meaning thereto not
intended by the framers; if, as urged, the Court is to exert a
political power to achivve the social ends it deems expedient,
what will remain of constitutional restraints on Goverument
and constitutional guarantees of personal rights and liberties?

Shall not these be left, then, to the whim and caprice or,
at best, the good intentions of men, be they judges, legislators
or administrators of the law? It was not for this that our fore-
fathers fought nor for this they framed the Constitution and
its Bill of Rights.

One of the chiel responsibilities of citizenship, essential to
survival of a governmeat by the people, is to become informed
about government, to arrive at conclusions, form convictions,
and then make a worthy contribution to the great bodv of
public opinion which ultimately makes itself felt in the halls
of Government. So, if perchayge there be courts with ears to
the ground. even there may the voice of an informed people
be heard. Thus may the issues here considered be resolved
and thus may government and constitutional rights in the
future be what you, the people, want.

Let me conchule with a repetition. If the courts are to con-
tinue perdforming their greatest role of preservers of the
people’s liberty and freedom, they must have the support of
an informed and understanding public opinion. As Charles §.
Rhyne, immediate past president of the American Bar Asso-
ciation,” has_said: "Our system of goyeriment is na stionger
than our courts, and our courts are no stronger than the
strength of the public’s confidence in them.” There is no
greater claim on citizenship. Gentlemen, an awesome obliga-
tion is yours. The role of the courts in tomorrow’s America,
and the future of America itself depend on what you and
Americans everywhere do about it.

. Foregoing is full text of an address by Justice Dethmers
before the Congress of American Industry in New York
City, Dec. 3, 1958.
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(Ir_ili('ism of the Court

S i T

by Raymond Moley

~ 1HEF (1]‘\('”\\“”1 avel T]Il' .\]l]('['i(‘llll
l Bar _.-\\_.‘\_U('illli()l.l'.\ weries of eeom-
mendations to Congress for TegrinLation
clanlying, limiting, and defing our
profections against internal enemies
and subversion, it swas mitited that
it is unwise to critivize not ouly the
US. Supreme Court but any of its
wterpretations of the law. There are
several good answers to this claim,
some of which have been supplied by
the Justices of that Court.

The statement adopted by the
House of Delegates of the ABA spe-
cificatly disclaimed any general criti-
cism of the Court itself or any effort
te limit the jurisdiction of that Court
as defined by the Constitution. The
recommendations of the House of
Delegates aim to have Congress clar-
ify its own laws and to assume the pow-
ers vested in it by the Counstitution.

For the Constitution in Article 11,
Section 3, states that “In all the other
cases before mentioned the Supreme
Court shall have jurisdiction, sith
such exceptions and regulations as
Congress shall make.” The only cascs
in which Congress may ot “regulate”
are named in the same section and
are not pertinent to the sases which
were under consideration.

THE BAR'S RESPONSIBILITY

The bar in this instance is acting in
its most significant role. A lawyer is
wimething more than a plain eitizen.
He is by tradition and law an officer
of the canrt and an agent of the gov-
ernment. To refrain from  guidance
would*be to shirk the bur's responsi-
bility, as a professional association, to
the public and to government.

Among the recommendations which
the House of Delegates has made to
Cungress, three are outstanding: The
states should be permitted to enact
and enforee laws to protect the nation
aud its citizens ggainst subversion, and
Congress should make clear that by
enacting its own security faws it is not
pre-empting the field; the Smith Act
of 1940 should be amended and
strengthened to include not only par-
ticipation  in organized  subversive

groups, but the advocacy of over-:
throwing the government, “or to teach
! cism would be to create a tyranny

the necessity, desirability, or duty of
secking to bring about such over-
throw”; and Congress should continue

M_.________..————————-—“—-—«- -

secutity.

The ABA report lwnulx l!l_ltﬁl]l(' 1ne-
cesmty ol sidh Tegislation: becanse of
the serious  conseguenees of  various

its comnittees on anteral

decisions  of  the  Supreme  Court,
These, in the holy nume ot freedom,
hive serionsh anpeded efforts to in-
vestigate and  legislute  against sub-
versive activity.

In the debate in Chicago over the
ABA recommendations some  perti-
nent evidence favoring the report was
presented by Alfred J. Schweppe, 2
Seattle lawyer who has tabored in-
defatigably for years to provide public
leadership throngh the bar. His evi-
dence consisted of statements made
by Justices of the Supreme Court it-
self concerning the right and duty to
subject the decisions of the courts to
merited criticism.

VIEWS OF JUSTICES

Back in 1898, M. Justice Brewer
stated in an address that many criti-
cisms may be “devoid of good tuste,
but better all sorts of criticism than no
criticism at all.”

In 1941, Mr. Justice Black said in
writing for the majority concerning a
contempt case against The Los An-
geles Times: “The assumption that
respect for the judiciary can be won
by shiclding judges from published
criticism wrongly appraises the char-
acter of American public opinion . ..
an enforced silence, however limited,
solely in the name of preserving the
dignity of the bench, would probably
engender resentment, suspicion, and
conterapt much more than it would
enhance respect.”

Dissenting in the swne case, Mr.
Justice Frankfurter nevertheless said:
“Therefore judges must be kept mind-
ful of their limitations amd of their
ultinate public responsibility by a vig-
orous stream of criticism  expressed
with candor however blunt.”

The lute Mr. Justice Juckson wrote
in “The Supreme Court in the Ameri-
can System” that “criticism by the pro-
fession” is one of the important critetia
in appraising a decision’s “real weight
in subsequent cases.”

The Court is a responsible, human
institution. To elevate it above criti-

above the law and above the govern-
ment of which it is a_par
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