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pposes Jenner Bill

‘'The American Bar A tion
does not want Congress to try
to limit the Supreme Court's
| jurisdiction over appeals.

The House of Delegates, gov-
,erning body of the ABA, com-
pleted & two-day winter meet-
Ing yesterday by adopting a
resolution opposing a bill in-
troduced in the Senate by 8ena-
tor Jenner, Republican of
Indiana.

The Jenner bill would take
from the high {ribunal the
right to hear appeals on cases
involving congressional com-
mittees, executive security pro-
grams, State security programs,

the bar.
The resolution opposing this
proposal was amended from the

f the ABA reserve the right o

riticize court decisions a
at they do notl approve or dt}-
prove them.
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school boards, or admissions to

oor to provide that membars

As originally drafted by the

Tﬁ:urb Supreme Court

ATLANTA, Ga., Feb. 28 (P —

ABA's Board of Governors st
the suggestion of Senator Wiley,
Republican of Wisconsin, the:
resolution opposed the Jenner
bil) without expressing any
opinions on court declsions.
Before ending the meeting,

dent nominee, Sylvester C

Smith, jr., of Newark,

was chosen nominee for chn

‘man of the House of Delega
The election will take Dla

in August at the ABA's ann

meeting in I.os 1mu;eles

Oa, 9646
bJ

the House of Delegates elected!

Ross L, Malone of Roswell '
N. Mex., as the ABA's presi-.

Malone succeeds Cherles 8.
Rhyne of ‘Washington, while
Mr, Bmith takes over from
James L. Shepherd, Jr., -of
Houston, Tex.

Mr. Malone, who will be 48
in September, served as Deputy
United Btates Attorney QGen-
eral in 1952-3. He was insiru-
|ment.al in establishing pro-
cedure under which the Jus-
'tice Department consults with
lthe ABA aa to qualifications of
'proposed appointees tothe Fed-

eral judiciary. —
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SUBJECT: The Congressional Record
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Page A1795 Senator Talmadge, (D) Georgia, requested to have printed in th
L . Record an ed!torial entitled "Curbing Supreme Court, " from the ﬂ
'. February 22, 1958, issue ofthe Augusta (Georgia) Chronicle. w
B It is stated in the editorial "There should be full and free discussion

__inghe Senate of the Jenner bill - S. 2646 - to limit appellate ‘#

jurigdiction of the United Statesogugreme Court. The bill has bee
offered as a means of curbing a recent tendency in the court to
assume powers that are not authorized by the Constitution of the
United States. ......... in order to undo the damage already done

— e i B

- Congress will have to summon up supreme courage to deal with uu:I

Original flled in: & & — Zz/—1Y S:.?

carrent situation in a manner that will reestablish Congress as the
tion's lawmaking bodv. The Jenner bill is an effort to achieve
s4ch a restoration of congressional powers. It may need some
modifications to make certain that proposed limitations on the powers
of the Court will not act also as a limitation of the right of the people
' to appeal to high authority, but there is no question at aii about th
neid for restoring the Supreme Court to its orlgmal function as

PRy 'S IS Vs P L
pr Teuur of the Constitution rather than : ive body.
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Record for was reviewed and pertinent items were
marked for the 1rector 8 utt fition. Thie form has been prepared in order that
portions of a copy of the original memorandum may be clipped, mounted, and
placed in approptiate Bureau case or subject matter files.

In the orlqinc%f a memotandum ?uoned and dated as above, the Congressional
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may attract strong support. eass
. This pisn, which the ABA approved In principls st it our- Tele. Room
et Atlanta meeting, would re- ’ Holloman
quire full nine-member partici- qualified themselves, Tom Gandy

particular lawsuit. -
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.with the effect of causing the

pation in decisiona of all cases.
This would be attained by cre-
ation of a panel of judges
drawn from among the 87
members of the 11 United
Btates Circult Courts of Appeal.
They would be called up for
fmrmr-rv servise on the Bu.
preme Court a4 needed.

Whenever the Bupreme
©Court was ahorthanded, or
when sitting judges remove
themselves from consideration
of a case because of personal
disgualificationa, the court
could summon one or more sub-
stitutes to i}l the bench for a

The Bar Assccistion agreed
wholly with the disadvantage

judge can withdraw himself,

Supreme Court to render some
of itsa most important deci-
slons with less than the mini-
mum five-member majority
voting either way.
Legal Study BSet

But the assoclation appointed
s committee to study the legal
possipility of bringing in sub-
stitutes. The Constitution re-
quires all members of the Su-j*
preme Court to be sppointed

lower eourt judge could be ad-
vanced temporarily to the Bu-

du Pont de Nemours
‘was In violation of the anti-

64 MAR 18

by the President and confirmed
by the Senate, and the same
principle applies to all other
Federal judges.

‘The question is whether &

preme Court by legislative en-
actment and, If not, just how
such & transfer could be at-
tained legall. It could be done,
of course, by ‘Fonatltuupnﬂ

& recent striking illustration
of the effect of under-
manned court was the 4-2
finding lgst Jupe tha.t&I

Co.

trust law because of ita 23 per
sent holding of stock in the

because he had lsunched the.
snti-trust action in questigm
a3 Attorney Genersl undsr
President Truman and Jehn.
Marsball Harlan becauss hs.
had beein sn sitorney for the.
DuPonts. Amngociate Justics.
Whittaker esouid not vote he-
cause he arrived in the cours
too late to listen to arguments.
in the case.

The crucial point iz that lar
Supreme Court decision by leas -
than - overall majority inevite'
ably continues the lawsuit ube .
abated until at least Ave.
judges of the high court ean.
be assembled on the same side.

The DuPont indictment for.
criminal disobservance of the:
anti-trust law opecurred in
1940, It was late irr 1954 when
United States Distriet Judge
Walter J. Labuy of Chlcago de-
liversd the first decision in the
case, exonerating the DuPonts,
Eight ysars had elapsed before
the Bupreme Cowrt scted
the case, and then it lctulﬂ
settled nothing

Negotiations Stil On

For nine months since then

Judge labuy has bun mn.-

I"nflnn f-u- - b
- Wll"l“ uwu.w “'“.

with everybody knowing that
neither side will yisld withous
carrying the case back ic the,
Supreme Court. Probably it will
be two years mars befors the.
issue again reaches the B«
preme Court, and then oen-
ceivably with & short atiend-
snce on the beneh. ‘

‘The high point of lum
Court short-handednsss sy
have been in 1946 when, with
Aissocinie Justice Jackeon away

Teonducting the Nuremberg pest=

war trisls, Chief Justies Bteme
died suddenly. .
Even befors Justice lwno'l

4y, |death, 15 cases had been sed

for reargument becauss the
available jugges divided four h
Iour

General Motors Corp.

Two Disqualify Selves
In that case two Justices disd-
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Edttonn! Wntir. Hailed by
Liberties Union, Warns of
Crippling High Tribunal

By MURRAY H—J%N

i A warning of attempts to
. “cripple” the B8upreme Court
' l.nd to “erect spite walls'' around
lt was sounded yesterday at the
annual conference of the New
York Civil Liberties Union.

~1LASIN, SRVRLIIS

the field of civil liberties.
Me Dilliard tald tha confer-

ence's luncheon session that
Senate Bill 2848, submitied by
Benator William E, Jenner, Re-
publican of Indiana, was intend-
ed to “cripple. the Supreme
Court” because of recent rulings
favoring clvil libertles,
Vindietiveness Charged

Speaking in the " Roosevelt

l

Hotel, Mr, Dilliard declared that
the Jenner bhill “would have
Congress vindictively retaliate

against the Supreme Court for|

some eight civil liberties de-
cisions.”
* He saild that the proposed

legislation would bar the court;
“from wuppellaie jurisdiction in),

five important fields, such as
Congressional investigations and
Government employment in loy-
alty investigations.”

He said the bill also would
*block the Supreme Court out
in cases involving teachers and
lawyers caught in the same
net.” Mr. Dilliard continued:

* “The proponents of the Jenner
bill and the many other pending
attacks on the Supreme Court
would have the American people
believe that our high bench to-

day'is puked with irresponsible|

Jurists of one reckless mind.

Actually the nine jurists who
make up our Supreme Court
now are probably more repre-

The waming was given by;
'l'l-v‘lnr Dilliard, editoria] writer!:
of 'I'he §t. Louis Post-Dispatch, 1
after e had received the Florina
Lasker Civil Liberties Award of|’
$1,000 for outstanding work in

upreme Churt justices

commluiou to
Pruldentmm

Presiident Frankiin D. Roo-e
‘®elt and two to President

8. Trum-.(r;ﬁy He &ecumat
geographi . ces
Were ''more widely representa-
tive of the entire nation than
at sny tima in its history.”
‘Spite Walls’ Seem

After pointing to their widely
hns'lnx qualifications for the
gourt, he said:

'“Khl notion” that such a
p of men, 80 varioualy ex-
perienced and sssembled would

sither deliberately op
to or thinkingly dlind to the
security of the American people
is ridiculous on its face, &t
there are thoss among usg, in-
cluding the sponsors of the Jen-

ner bill who are h-uin' o yes

E Mr. mjmanouamdme

[\

that notiom to erect spite walls

around our highest tribunal”"’
A panel discussion on “Wire-
tapping and Eavesdropping”
followed the luncheon session.
Bunley J. Tracty, Washington
lawyer and former assistant
director of the Federal ] Bureau
of Investigation, said:
“Uncontrolled wiretapping
and eavesdropping constitute g
substantia] threat to individual
‘liberty, but properly restricted,
these activities are sssential if
) not indispensable, to both na-
¥ tional and individual security.”
- Edward -Bennett Williams,
Professor of ‘Law at Georgetown
University and also a Washing-
ton lawyer, sajd that although
Congress had made it a ¢rims

=

” to tap telephonea or to use in-

formation obtained from taps,
“the Federal Bureau of Investi-
gation has been and is contin-
uously engaged in this illieit

act, and.it.hag gone l.ni-h-gdn‘
unchalle ngad’

5’) cyef/é

sentative than the pgmh%g of
Wus Bupfame rt|
ch.” _ :
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% "“' Spreme oqurt riled 8
“to 1 yes at the Secre-
tary of the Army cannet con-
sider a soldier’s pre-induction
activities in deciding the na-
ture of his discharge.

By ruling on the two cases
before it, the Court also threw
o} the Government's argu-
mént that the type of dis-
chirge a servicemam~receives
isfhot subject to court review.

ervice ' Record Rule?l"
)nly Dlscharge Basis,

Federal courts are
notice that they can.

Review Is Ordered

the light of this o
involving John

ﬁ%‘
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Until yesterday no court had
interfered with the military
Secretaries’ discretion in fix-
ing the nature of discharge,

The Court ordered the Dis-
trict Court here to review “in;written after induction urging
inion” cases financial help for the defense

armon IHof Smith Act cases. The Jus-

given honorable discharges.

'u:d close to 700 other serwh::e\1

| No Army Comment

LI w MR e

and Howu‘d %b ll"té

former servicemen from New,
York. Both were given

Charges against
also included a letter he had

tice Department indicated it
‘felt this was a trivial charge..
Presumably, both will now be '

Lawyers for the two men

fnen have been given less-than.
‘honorable discharges ~solely
because of pre-induction activ-
ity. Presumably they, too, will
be upgraded &8s a result of the
decision,

The Army had no comment
on the effects of the decision.
Several months ago, however,
it stopped considering pre-ini
duction activities.

The Court in an unsigned
opinion disposed of the juris-
dictional question gquickly.
Federal courts have authority
to construe laws under wh* ™
discharges are awarded to .-
termine whether the Secreti.y
txceeded his power, it said. “If
he did so . . . judicial relief
from this illegality would be
available,” said the Court.

i. Once this was settied, the
overnment's cdse evaperated.
ustice Depariment lawyers
d conceded reluctantly in

rl'!"!‘mmn{s Iast nm!h-ml't
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lustice Tom C. Chrk w)
lone dissenter. He felt
the intent of Congress !
e the executive brnnch ¢
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pl jlmsdlcuon mr
ehiirges. - .
Clark also differed from th
majority on use of pre.d
tion activities, Thg e:tg‘ti:t:
creating  the Army Revies
‘Board, which * reviews dig
ucharge appeals, provides ¢
f fmdmgs shall be -bash
afon “all gvailable recordg
i Army has on the m
rk said the maJority
; nged "all" to "some.”
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Miss G —
In nine days of hearings criticism of my bill S, 2646 has fallen e

—

into several categories, I want to discuss these briefly, touch upon th
_main objections to the bill which'have been advanced, and answer them, I a/’
wontt do this extensively, because I don't think the objections to the bil_

require extensive answers, 3ut there are a few points I want to make -
before this record closes, ; : ’_’)(j / b7L"

A1l of the objections to this bill fall into two main categories:

se which admit the constitutionality of the bill but object to one

P

h

2

L
-’

‘ (1) those which involve the claim that the bill is unconstitutional, and

or more of the features of it on some other gxﬁunds.

Let's logk first at the constitutional arguments,

The constitutional arguments against the bill fall into three sub~
classes:

(1) The argument that the language of Articie III, section 2, clause 2
does not mean what it says, This is the argument first advanced by Mr, Joe
Rauh when he testified representing Americans for Democratic Action. This
is a completely specious argument and has been repeatedly refuted by expert
witnesses during the course ‘of these hearings,

(2) That the grant to the Supreme Court of original jurisdiction
over cases having a State as Party encompasses a grant of appellate juris--
diction over any case in which a State is a Party, and that this includes
cases brought in State courts and involving State statutes. This point not

only does not involve any good law, it doesn't even involve any good logic,
)

35{0 . T | {1
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As Mr, Frank Ober pointed out yesterday during his testimony, original_
jurisdiction and appellate jurisdiction are two separate things in law,
and are treated quite separately in Article III of the Constitution,
(3) That the provisions of Article III, section 2, clause 2 of
the COnstitution; respecting the power of the Congress to regulate.and
make exceptions to the appellate jurisdiction of the Supreme Court, have
|been somehow negatived by the adoption of some amendment to the Constitution.
Two amendments have been suggested as possibly modifying the citéd provisions
of Article III, They are the Fifth Amendment and the Fourteenth Amendment.
Now, the Fourteenth Amendment can hardly be deemed as amendatory of Article III
of the Constitution, since the amendment is concerned with actions by the
States and Article III is concerned with a graﬁt of power to one of the branches

of the Federal Government, The Fifth Amendment, of course, cannot be said

to repeal Article III, and is not in any direct and apparent conflict with

certain individual rights and if one of those protécted rights should be

directly interfered with through an exercise of power under Article III,

it is conceivable that such an exercise of power might be deemed unconstitutional.
We come then to consideration of whether anything in the Fifth

Amendment to the Constitution can be deemed to render my bill unconstitutional,
Principal proponent of the contention that the Fifth Amendment to the

Constitution might be considered as a bar to enactment of my bill was

\ Mr, Tom Harris who testified representing the AFL~-CIO, }r, lHarris did not

\ say that my bill was unconstitutional; he simply suggested how a court might
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find it unconstitutional. It would be necessary, lir, Harris said, to find

that one of the categories in my bill represented an unreasonable classificatior,
Mr, Harris did not express the opinion that any of the categories in my bill

was unreasonable; he just said it might be possible for a court to decide

that one of them was, Mr, Harris gave some examples of what he considered
unreasonable categories;:such as a provision which‘might seek to divest the
Supreme Court of jurisdiction to try a case involving a particular named
person;:and none of the examples he gave was anywhere close to any of the
provisions of my bill,

Those are all the arguments that have been made about the constitu-
tionality of the bill, None of them will hold water.

Now we corie to the opposition to the bill on its merits,

The American 3ar Association passed a resolution opposing the bill
on two grounds; first, that the bill was contrary to a position previously
taken by the American 3ar Association at another time and prior to some of
the worst of the recent decisions of the Supreme Céurt. This is of course
a self;serving action, It might be well if the 3ar Association were reminded
of Emerson's warning that a foolish consistency is the hobgoblin of little
minds, The other announced basis for the Bar Association’s action was that
my bill would be "contrary to the maintenance of the balance of powers
set up in the Constitution.™ As I have already pointed out in a public
statement, my bill only proposes to implement one of the basic check and
balance provisions of the Constitution; and I fail to see how the use of a

constitutional provision can be deemed to be contrary to the spirit of the

l

Constitution,



Various witnesses and others have assumed the right to declare the
basis upon which I have predicated this bill, They charge me with seeking

e A taalt_ o slde abhawsa
Lo AUMLLVULIIE Ulld vidl ge)

to punish the Supreme Court, I would not be advers
,if it were true; because I think some of the recent decisions warrant
punishment, at least to the old-fashioned extent of being required to

stand in the corner. Uut punishment was not the objective of the bill;

and in fact, the bill would not and could not punish the Court.

The Supreme Court has no vested interest in any case or any class of cases
that comes before it, The compensation of the Justices will not be affected
in any way if my bill is passed. Working hours will not be affected., If
they are held in less repute by some of the citizens of this country than
ere; this is not and will not be the result of my bill, but
rather the result of the decisions which the Court has handed down, Xo,

the purpose of this bill is not to punish the Court; the purpose

1 of this bill is to utilize one of the basic check and balance provisions

of the Constitution for the purpose of restoring a balance which has been
seriously upset by the actions of the Supreme Court, The Court has

repeatedly sought to legislate. The people of the United States are un-

They do not have to be lawyers to understand that it
of the Supreme Court; and they do understand this, It is not any particular
decision or the provisions of any particular decision which I am attacking

with this bill, What I am attacking is the problem of how to ¢vercome a

trend--a trend toward judicial legislation by the Supreme Court of the
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Unitad States, I concluded that the only way to check this trend was to
utilize the provision of the Constitution which I believe was placed there
for the purpose of permitting the Congress to act in just such a situation
as wa now find ourselves in,

It is perfectly clear to me as it must have been perfectly clear
to everyone who has examined this question in any Substantial degree that
enactment of the bill S, 2646 will not repeal or reverse any of the decisions
of the Sup%éme Court about which I—among many Gthers;;have complained, This
kind of an act cannot reach and affect a decision of the Supreme Court, It
may be that by a different kind of an act or acts, the Congress could for
the future effect a change in the prinéiples declared by the Supreme Court
in some of these recent decisions; and so far Qs this can be done, I want
to see it done, and I will help to do it, where the change will restore
the Constitution to its real meaning, where the Supreme Court has warped
and twisted and misconstrued it. 3ut I have never thought that my bill
would chanze any of these decisions or any of the Courtis interpretations,
ill will do, I hope, is to push the Supreme Court out of the
of legislation, and back into the area where it was constitutionally in;
tended to operate, ly bill is not punitive; it is wholly remedial in purpose.

It has been said in opposition to this bill that; if enacted,
it vould result in the possibility of diversity of decisions, In order to
consider this point intelligently, we must take note of the fact that several

different situations are covered in my bill,
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With respect to judicial power over congressional investigations, '
my positibn is that there should be nonej and if my bill should be enactad, _
and the appellate power of the Supreme Court in this field should be curtailed,
we would have none, Lower courts could protect the rights of individuals
without attempting to police the investigative powers of the Congress or to
assert its legislative powers. It has been the Su;remg Court, not the
inferior courts, which has sought these unworthy ends,

Vith respect to the Federal Lmployee Security Program, I think
nearly all of the cases would be brought in the District of Columbia, so
that the court of last resort for cases in this class would be, to all

effects and purposes, the United States Court of Appeals for the District

bf Columbia Circuit.,

1y

to th ws and the conduct
State investigations respecting subversion, with respect to the control of
subversive activity in local schools, and with respect to admission of
individuals to the Zar of particular States, I feel that a federally-
imposed uniformity is extremely undesirable, These are matters coumitted
by the Tenth Amendment to the Constitution to the States, they should be
controlled by the people of the various States through thair elected legis-
latures, and whatever they decide to do, the Federal Government should not
interfere, States certainly have a right to protect their own welfare;

to protect their children; and to choose who shall be the officers of their

courts.
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Tt has been argued agains$t my bill that it would have the effect of
"freezing" the various Supreme Cowrt decisions in the fields which the bill
would affect. This argument depends upon the assertion or the assurption
that all lower courts would be absolutely bound by these decisions, even in
cases where the lower courts might consider the decisions to be bad law.
This argument is just another way of saying that the Supreme Court can

make law which neither the Congress nor any other court can change; but that

made, and that the judge of a lower court must adhere to a decision of the'
Supreme Court rather than to the Constitution as he understands it, I say,
that is not the case, The Congress can act, in any one of several ways,
and ry bill is one of the ways. And a lower céurt can act, in a way contrary
to a Supreme Court decision; because what thz judges of our courts are
sworn to uphold is the Constitution of the United States, not the
Supreme Court of the United States.

Before I close, I want to refer to the letter of the Attorney
Ceneral of the United States, delivered yesterday and placed in the
record yesterday afternoon, First, I want to call attention to the fact
that the Attorney General was requested by letter of the Chairman of the
Cormittee on the Judiciary, under date of February 3rd, to appear and testify
on this bill, T am informed that letter was never answered., I am
informed the Attorney General spoke to the Chairman of the Committee and
asked if it would really be necessary for him to come up in person, or if

he could send a written report, and that the Chairman told him if he didn®t
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want to come, & written report would be all right, I take that to mean that

the Attorney General did not in fact want to come up and testify before this

comprittee, and subject himself to questions; he preferred to file a report in

writing and have it sent up here by messenger.,

We have been trying to get this report from the office of the Attorney

General for some two weeks now; and the word alweys bas been that the report

l was in process. They were "working on it." I had visions of & long end

carefully-drafted and well-documented and erudite report, that would give us

some help in our consideration of this bill. But no, That is not what we

got.

We got a two and 8 half page letter addressed to the Chairman of the

full Committee, which starts out:

"Dear Senator:

"Because of the importence of the subject, I am taking the liberty

of stating my views on the bill S-2646, . ."

That doesn't even indicate that the Attorney General knows he hes

been asked to testify on this bill. That sounds like he was telling us

he is sending us his opinion voluntarily, How can he be "taking the

liverty" of stating bhis views, when he has been asked in writing by the

Chairman of the Cammittee to do so0?

Well, the Attorney General's letter goes on for another two pages.

The second paragraph summarizes what the bill provides.

Then the third paragraph starts off with this sentence:

"In the first place, it is clear that this proposal is not based

on general considerations of policy relating to the Judiciary.”



Now where do you suppose the Attorney General got that idea?
How can he say it is clear to him on what basis I based my proposal? He
has not talked io me about it. The Attorney General goes on:
"It {my proposal) is motivated instead by dissatisfaction with
] certain recent decisions of the Supreme Court in the arees covered and
represents a retaltatory approach of the samwe general character as the
court packing plan proposed in 1937."
) This 18 one of the specious arguments against the bill which has

been repeated by various thoughtless witnesses; but I never thought I would

| hear the Attorney General of the United States repeat 1%,

I am of course interested to hear that the Attorney General dis-
approved the "court packing plan" in 1937.

Now, let me voint out what the real relationship is between the
court, packing plan snd my bill. In the first place, the court packing
plen was an effort to influence the Court so as to bring about a
particular kind of decision., My ©bill 1s an effo;t to halt the
incursions of the Court intc the legislative field., The court packing plan
advanced by President Roosevelt sought to influence the Court by lncreasing
its size and thereby cha

change the philosophy of the Court in any wey - I do not believe that to be
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possible--but rather to set up a barrier mgainat the philosophy which the
Court has been evidencing.

One more point needs to be brought out: the libverals vho favored
the court packing plan in 1937 have been making a good. deal of the fact that
they appear now as defenders of the Court, in opposition to my bill. But,
they have not changed their position one iota. The liberales opposed the
Court in 1937 and favored the court packing plan because they were enxlous
to secure Supreme Court approval for social and other legislation which
would change the fece of America and leed to increased centralization
of goverrment and the destruction of States' Rights, The liberals who oppose
my bill today are doing so for exactly the samé reasons. It 1s the 'Suprewme
Court which has changed its position in the interim, not the liberals, and
not Bill Jenner.

Well, now we come to the fourth paragraph of the Attorney General's
letter. He says that the Congress has only enacted legislation of this kind
once before, that this was in 1868, end that "bec;use it realized that this
was a mistake Congress reversed itself, restoring the jurisdiction in 1885."
I do not know whether the Jurisdiction which the Congress tock away from
the Supreme Court in 1868 was restored 17 years later because Congress
realized that it had made a misteke 17 years before, or because the .
situation kad chenged in the intervening 17 years. I can foresee the possi-
bility that if my bill passes, another Congress 17 or 20 years froam now wight
see fit to restore the jurisdiction which this bill would taeke away, on the

ground that in the meantime the Supreme Court had learned to stay within 1its
proper orbit,
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and could once again be trusted with matters in these fields. However that may
be, I do want to call attention to the fact that Congress did on a previous
occasion make use of the same constitutional provision which I would
make use of through the enactment of my bill 5-2646, and that the Supreme
Court of the United States considered the matter and held the bill to be
constitutional, and bowed to its provisions. The Attorney General
apparently does not think that the guestion of constitutionality of the
\bill is sufficiently important to receive any mention in his report.

On page 2 of his report, the Attorney General raises the question
I have already discussed, with respect to the possibility of different
rules of decision in different circuits and iﬁ different State courts.
I have already spoken ebout that question, but I will add this:
There may be some ergument for uniformity of decision emcng the circult courts
of appeals; but there is no loglcal argument for uniformity in the decisions
of the courts of the States. The State courts are exercising residual powers.
The Federal courts are exercising only specifiedlpcwers granted under the

! Constitution. We do not demand that all of our States be alike. We do not

demand that they think alike on matters of publiec policy. There is no reason
for demanding that their courts think alike or adhere to identical rules of
decision. There are in fact many subjects today on which there are different

rules of decisions in the various State Supreme Courts; and no one has been

sugegesting that there should be Federal legislation or Supreme Court legis-

lation to force uniformity.
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The Supreme Court does not make it a practice to accept all cases

vhich involve decisions of the courts of appeals which may differ fram decisions
of other circuits.

of Government." That must be the Attorney General's opinion; because 1t is not
the Constitution; and I guess we are supposed to consider the Attorney
General's opinicn more fundamental than the Constitution. The Constitution
contains the provision in Article III, pection 2, clause 2, giving the Congress
the right to make reguwlations and exceptions with respect to the Supreme Court's
eprellate jurisdiction., That certainly is not "full and unimpaired” appellate
Jurisdiction., So we have this situation: +the Attorney General is declaring as
fundamental samething that the Constitution not only dces not provide for but
specifically provides against. Personally, I'll take the Constitution!

The Attorney CGeneral goes on to indlcate that he regards the Supreme
Court as the "final arbiter” in "the maintenance of the balance contemplated
in our Constitution as among the three coordinate branches of the Government."
But the whole theory of our Constitution is that there should
be no "final arbiter"--because the Founding Fathers understood that if any
one branch of the Government got complete ascendancy, we would not have a
government of checks and balances, but an oligarchy which would lead
unquestionably and irresistibly to tyranny. The Conetitution did not meke
the Supreme Court the "final arbiter"--nor did even Mr., Justice Marshall,

3 L Y . s n

l in Marburyv. Madison. Marshall said there were "scme cases" in which
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the Court should consider questions of policy. He did not say that the Court
should consider questions of policy in ell cases, Now it happens that the

case of Marbury v. Madison was tried without & Jjury; and, therefore, naturally,

the Court was allowed & much wider latitude than it would have been 1if this
had been a jury case.

The genius of the Comstitution is that it does not provide for a
final arbiter; it does previde for checks and balsnces which may be used by
the different branches of the Government, one against the other, to guard ageinst
or to repel encroachments. It is this very system of uneasy balances which
gives the citizen his best guarentee that his rights will continue to be
observed. For once all power is put In a single place, Bo surely as "power
corrupts and absclute power corrupts absolutely" the 1ndividual rights of
citizens are doomed from that day on.

At the top of page 3 of his

"This type of legislation threatens the independence of the Judiciary."

Thet statement simply is not so. This bill does not threaten

the inderpendence of the Judiciary, and it does not threaten ocur system of
checks and balances., What it does threaten is the imbalance which has been
created by decisions of the Supreme Court in recent years. It threatens the
power to legislate which the Supreme Court has arrogated to itself during
those years. It threatens the status quo, the situation which favors the
growth of big central govermment and the decline and decay of States'. Rights.,
There are & great many people in this country today who favor

that status quo, aho want to see it preserved, and we must now assume the



o O

-ilh-

3

Attorney General of the United tates is one of them, But that does not
Justify him in confusing the status quo with the independence of the Judiclary.
Well, so much for the report of the Attorney General. I wanted

to mention it, because I think that when the Attorney Genersl of the United

States expresses an opinion upon proposed legislation, it should be important.

In this case;

I think he has been hadlv adviged.
j <4 wWMNX ne a aly

e e SRS e =

In closing, I want to repeat in new words what I have
sald many times before, and at least once here: I introduced this bill not
out of any spirit of retaliation, but out of & deep concern for the preservation
of the Constitution of the United States as 1t was meant to be, and our American
way of life as we used to know 1it. I-have introduced this bill in en effort to
secure action by the Congress which would help to restore the balance between
the respective branches of the Federal Govermment, and to restore to the States
a measure of thelr rights, guaranteed under the Tenth Amendment of the
Constitution, but which have been stripped froam them, notwithstanding that
guarantee, by judicilal legislation. I am not wedéed to any line or word of
this bill., There have been some suggestions during these hearings respecting
possible amendments to the bill, and I am willing to sit down with the ccmmittee
and consider any of those suggestions. If the Committee can agree upon different
language, even representing in part or in whole a different apprcach to this
problem, but which will be effective in achieving the objective I have sought,
the Comittee will find me ready to go along. I will support this bill or any
other bill which I think will help to limit the Supreme Court to its proper

sphere of action, to restore to the Congress autcnomy over the con duct of
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its own affairs, and to preserve for the States the rights and powers which
they reserved when the Federal Govermment was created, and which are guaranteed
to them under the Tenth Amendment to the Comstitution of the United States.

I think my bill S. 2646 will go a long way in that direction, and I em golng

to be for it with all the force I can muster. If you can show me & better

way, or even another good way, to accamplish the same purpose, yoﬁ can count

cn my support. I have no pride of authorship, I am not trylng to pass a
"Jenner Bill." I am just trying to get a jJob done--a8 job that urgently needs

doing.
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People Have Reason To Be M stlfled

This week the US Supreme
s:g_!u_}'_!: astonished the country by
rejecting the appeal of 23 Holly-
wood actors and writers who had
originally sued for some $56,000,-
000 in damages because they were
fired, and they charged blacklist~
ed by other employers, for having

When High Court Calls One nght_

ished because in recent months the
Supreme Court through a series of
rulings has manifested the tender-
est kind of feeling for assorted
criminals, including the Com-
munists and fellow travelers who
have manifested certain segments
of our economy.

taken the Fifth Amendment under In this case, of course, the Calj- Tennessee
questioning by the House Un- fornia state courts were dead right N
American Committee. The Cali- and so was the high court. The -13/5/58
fornia state courts had ruled {point is that many of us are so :
against them and the decision of ]accustomed to the court’s whimsi- FEditorial
. those courts now stands in view }cal and irresponsible rulings that
of the high bench's ruling. when it gets right on one we are.-
We say the couniry was aston- ) mystified.
\ - ) , . ———
M
(J-97555-A
I i :.;1‘( v F.\lw
‘.( 1 ‘o.L)t' —
} [N ...“:‘HD-_.__—-—_'DE =
521.#“,,,.:1“.)8\ INORRC

semiAlfLEL FILED




1"' 0-19 (Rev. 10-29-57) U ' ’
{} N

tﬁdcy in Natwnal Affairs ' ——

1] Judge Hand Seen Debatmg

‘Legislative’ Role

Court
nym m/ﬂ

WASHINGTON, l(u !—Perhqps the most rkable
pomment on the all.imnortant izsna of how far the ®inreme

—— wa SreTy awes ===

m-wmsummummmdwmp
Ty luuh.ﬁn chamber*™ hu oone from Judn Learned
Hang, retired. - 0 5.

He 1s nne of th mout remchd n.nd
most famous merm! of the Pederal bench.
The three lectures he recently delivered be-
for the Harvard Law School have just been
published hy the Harvard University Press.}
and they leave Do doubt that in his opinton
the Bupreme Court overstepped its powers
in the way it rulsd in the “segregation”

dayvs Jundas Hoand's lan_
~\Gge Nandg 2T

LT )ect of muech favor-
the Capitol here among'
P Senators who 111 along have felt that the
: usurping legisla-

EKnown as “Liberal”
Judge Hand sat for many years on the
David Lawrence United States Circuit Court of Appeals in
New York City. He is known a8 & “liberaf,”
but he 1s also known as a fearless judge who did not all
considerations of political expediency or emotional feelings
dmpair his reading of the Constitution or his study of the ba lc
nracedents established by the courts in previcus

Uris in previcus years., Io s

ARt LalALnnl

‘when It will limit its authority

iperplexed by the decisions in
'‘the

‘Bupreme Court failed to men- shi

. I cannot frame any definition

dw. Judge Hand's opinions were usually accepted by the
Supreme Court because of
their persuasive interpretation|
of the “law of the land.”
Judge Hand fnds himself

tJdleHnnd r.

he “has never b
:loxe nderstand” on '1-10:? it

cases, He ) Court adop
w " {the griew that §
curious” that the |, w]"‘ He 4 m:ge:‘;::.“
tion Section Three of the [Liouc SStablish & “third leg-
Pourteenth Amendment, “which add.s" chamber,” and then

offered an escape from inter-

“segregation”
amys it 1s

vening, for It empowers Con- |gnep.TC,, 90 Reed & third
gress to ‘enforce’ ¥ the pre- :’m““‘t b;fn‘it should appear for
ceding sectlons by ‘appropriate and not as the In-

legislatiom."”
On Couri’s Rale

Judge Hand, after endeavar-
ing o analyze the Supreme
Court’'s 1854 opinion in the

“segregation” cases, says:

“l must therefore conclude’
this part of what I have to say
by acknowledging that I do
not know what the doctrine is
az to the scope of these clauses.

temreter of
inscrutable prin.

Not by Appeintment ,
Judge Hand, however, doubts.

whether any ju
e Ly Judse shoud bel

maoal mentor”

Judge Hand mys,
that the co:}gﬁﬁ
dmui ﬂ‘:n not following the Con-
ar the
o Ariy precepts of the
& “third legislative chun
udge Hand doesn’t want

that will explain when the
court will assume the role of a
third leglslative chamber and

. to keeping Congress and the’ ber,” J
states within thelr
monw (13

. )
urvm‘hr appoint-
ent.
He writes: ™ —
“For myself It would be most

irksome to be ruled by s bevy

of platonic guardians, even if I
choose them,

they were in charge, I should
miss the stimulus of living in:
» soclety where I have, at lenst,
theoretically, some part in the|
direction of public affairs. - I

“Of course 1 know how illu-
sory would be the bellef thl.t my

S

murﬁxele-.'hultohm
!palls, I have a sstisfaction
sense that we are all en~
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!mnmeumuuit
.'dd witnesses pft Sen. Wil-

letters re
iceived hy th
|Internal Se

i curity Sub . "
c ommittee [." ons
j showed ns fer th
bill and four opposed. Th

were frofm private citizens
and patriotic societisx who
“felt the Supreme Court has
{ made things easier for sub-
versives and should be get
.down, Half the letters. were
from Texas, California and
Florida. Most 6f those came
from Dallas, Los Angeles and
St. Petersburg.

A completely ' different
type of response was report.
Jed and put in the record of
| the hearings by Sen. Thomas
C. Henningg " Jr. (DMbo),|
staunch opponent of the bul F
who polled law-school deans
and leading léwyers, :

Hennings wroté to 100
'{ deans and 30 lawyers and re-
ceived replies from half of
them. All the practicing law-
yers and all but four of the
deans opposed the bill. Those
opposed included

al of
Universi Law. School
Jenner's home state.

g%hers osﬁ % included
e of
arvar aw School; Johip

Eorq O'Briaﬁ a senfior mem-
er o ashington law

A

[

ﬂ Y
niernal Scburity Sub-

out of the
l'ing business because the Fed-

| Mallory. decision limiting |:

| they were

firm of Covmgton & Burling;

Arthur D American
*repﬁseﬂﬁhve l¥ the Pan-
munjom peace talks ip 1953
and member of the New
York law firm of Sul].iun &
Cromwell,

THE BILL would strip the
Supreme Court of authority '
to review cases involving the
power of Congress to inves-
tigate the Federal employes
security program, state anti-
subversive laws, school
bourds’ anti-subversive rules
and admission of

Ve, .

Q

‘tion and some challenge its
‘constitutionali

tonmiittee brought endorse-,
ment from a leng list of ul-
tra - contervative spokesmen
xd ogoliuon from the Jus-

many

_tb-pen inclu&ln; the
consaivative \.rmCIlUl Tri
bune. The parent Senate -Ju-
dfcfary Committee may act:

on It today.
Letters g both :ides fol- -
low a geaersl pattern. Those

in favor of the bill feel the
Court has helped the cause
of eommunism by decisions '
like Watkins (which held a .
congressional committee'
must tell a witness how its
questions relate to its legis- ~
lative funnHrm\ hnd Nelson
(which said states musf get
~ommunist-hunt-

eral Government preempted -
the field with the Smith Act).
They propose to prevent what
they consider bum decuions'
by killing the umpire,

SEVERAL of the letters
favoring the bill cited the

[

powers of Federal officers to
question a suspect hefore ar-
ra.l.gnment The Mallory
rule is not involved in Jen-
ner's bill. Most of these
letters did not read like:
lawyers' arguments. But
pot the identical
ferm Jetters often produced
by a pressure campaign. The
Subcommittee, staff said _it
had some of those and had
kept them out of the record.

Those opposed to the bill
usually made the argument

that the bill would create

““egal chaos” by removing

the one Court that can inter-
pret the law for the whole
country. They say it would
destroy the .last and most
important step of the cher.
“ished and needed tradition of
Judicial review. Many ques-

O'Brian,an e &er statesman

of Americ.n 'I.u: arote that
Wi AINS

.he was “unalter:bly op-
osed” to the bill. He called
“an attempt to strip citi-
zens of the protection of ju-

dicjal tevigw by the highegf

ﬂn“l: dm of our Beptlb-

l.lc

. 1 1{ "% “direet att.lek
ouf Federal system of Gov-
| groment,” he said, “threatens
, the_independence of our ju-

.I $ mavey “avt A Ty
AICIalY &0G oTus.

unlmportant all eomlden-
uou of pertonsl freedom. It

is a0 sweeping and so lhuare-
ly at odds with aul’n' cc:nstltue-
tional system as to cast grav
dm,!\tl'yon its constitutional-
lt"I'Ile Constitution permits
Congress to regulate the ap—
pellate jurisdiction of
Court. But the Canstitution
must be read as a whole, said
('Brian. He said & law en-
acated under ohe provision of
the Constitution could violate
others.

The Jenner bil, said
O'Brian, strikes “at the heart
of the Supreme Court’s func-
tions as one of the three co-
ordinate branches of the ng-
eral Government, as impartial
arbiter of Federal-State rela-
tlonships and as histeric pro-
tector of the freedoms of the
; individual.”

= WROTE Dean:

" “Judicial review ‘of the acts
"of legislatures, governmental
bodies and officials is one of
.thefuTidamentalsof our
, American constitutional sys-
,f.em . . » (The Jenner bill)

! seriously intringes the doc-

t frine of judicial review as we

ve known it since the days

Fof Johm Marshall , The
G'h!nl'-m. Court of fho “nitnr!
States 15 the only court in
pur system which can per-
form the important task of
judicial review in all its as-
pects, since, the Supreme
Court alone fs empowered to

-review decisions of both the

, State and Federal courts.”

i Enactment of the bill, said

- Dean “might well lead to

- Jegal chaos in that the game
legal questions could be de-

. cided differently by two Fed-
“eral couris of appeal or by a
. State supreme court and a
| Federal district court” This

&voulcl mesn “the supreme
law of the land might be dif-

E:qi for lons deEndm‘
w. el‘ﬁ

64MAR]_9/ 958{)‘7’0

jshes asides as
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renL said Dean, “but—idhe
%nestlon is whether we
rshould change our own'_his-
torical institutions that have
worked well or reasonably
well for abpout 170 years
hecause we are faced with
" gertain 'evils.” He thinks not.
.. Dean Griswold of Harvard
-¢alled the bill “probably con-
stitutional” but contrary to
the Constitution’s spirit.

“It 4s of the essence of the

we have

an independedt judiciary if
the Congress takes jurisdic-
tion away from the Bupreme
Court whenever the Court

gress does not like™

‘He compared the bill to
Franklin D. Roosevelt's
Court-packing plan which he

i and unnecessary.” .
“The Supreme Court ls an
- egsentially conservative Insti-
tution,” said Griswold. *“It is

in the nature of things that

t should be the subject of

Constitutidh,” he wrote, “that | 7.
an . independent |g.
judiciary. We will not have

decides a_case that the Con-

' considered equally “unwise

ontroversy, since the qu1r-§

ons whlch come before

e difficult and import
cnes. But the Court is the
balance wheel in our Govern-
ment . . . It keeps us from
swinging too far one way or
the_othese ThrouRNOUT Bur

‘histary, the Court hes, on the Goverament wﬂ@"o—f

whole, performed well the stantially~im Cr E

essential funetion of keeping Eve&om free te

our Gov ent on & soundj sui4 Griswold.

middle co .1t the Su- |[they deserve i he

preme Co h once made [But to take & "Eun
subservien§ (to the other jauthority in & ecult
branches) 2 great conserva- fively area of the law wo
tive influence which bhas said, solve no prohlen
played a key part in the suc- fpould turn the law of the

ceasful functioning of our land into a “paichwork” o
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‘Court—Packlng S

'in Reverse = -

! ATTY. GEN. Willjam P. Rogers
ade out a good legal and judicial
ase agdinst Sep, William Jenner s
ill to stnp the” Supreme C

wome of its authority.

Sen. Jenner would take away the
court's authority to review cases
involving congressional investiga-
tions, state rules governing admis-
sions 10 the bar and security

lcharges against public employes.

Mr. Rogers properly reasoned
that this bill would threaten the
balanced system of government,
‘based on our traditiornal separation
of powers. And, since it would per-
mit lesser Federal courts to pass on
these questions, it would lead to

. conflicting judgments and hence.
the utmost confusion.

N et nTat S are]

MOREOVER, as he said, thisis a
retaliatory measure, arising from
the personal dissatisfaction of Sep.

nner and others with some receift

preme Court decisions. Legislf-
tipn passed in an atmosphere of r¢
venge seldom is sound.

. We, too, have disputed somé of
these decisions. But we must as-
sume the court expressed its hon-

-est judgment. And in some cases

the trouble lay in Congress’ own

acts, not in the. court's interpreta-
tmns.

In any case, the Senate is di-
rected by the Constitution to “ad-
vise” as well as congent to appoint.
ments {0 the Federal bench made
by the President. That doesn't
merely mean patronage advice
from the Senator in whose state a
judicial candidate may live.

INSTEAD of passing a punitive
law, directed at the present Su-
preme Court justices, the Senate
would do well to encourage the
present general tendency oi the Ei-
senhower Administration te choose
for the Federal courts the ablest
men available, preferably by pro-
“motions for the circuit or district
courts.

The Jenner bill is a form of court.
packing in reverse, and the Senate,

in that notable battle of 1937, ;e-
jected-esurt-packing in principle.

bLﬁ
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Associsted Prem

A bill by Senator Jenner, Re-

Hmhllca.n of na, to eurb
| the power of th¥Bupreme Court
is reported to besTREMY WETELL

the Benate Judiclary Com-
miftee,

Bources close to the commit-
tee say that & majority of the
118 members now opposed the
controversial measure, although
the possibility of a compromise
was not ruled out.

f A possible showdown vote
on the issue today was washed
out when the committee’s reg-
ular weekly meeting was ean-
celed because several members
will be away.

The bill has been denounced
by opponents as the most seri-
ous assault on the independence

nf tha indisciaorv einsa tha lara
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President Roosevelt’s ‘unsuc- ‘lative purpose.

cessful effort in 1937 to enlarge

the membership of the Supreme(no appeals could be taken to

Court with his so-called “court-
packing plan.”

But Senator Jenner, accusing
the court of usurping legislative
functions, contends his bill sim-
ply makes use of a congres-
sional check on judicial power
that is expressly set out in the
Constitution as part of the sys-
tem of checks and balances.

Limits Jurisdiction

What the bill would do is to,
limit the Supreme Court’s ap-
pellate jurisdiciion by with-
drawing its authority to review
lower court decislons in filve
categories of cases.

These are cases arising from
congressional investigations, se-
curity firings of Federal em-
ployes, State anti-subversion
laws, reguiations of schoo]
hoards or similar bodies con-|
cerning subversive activitles by
teachers, and the admission of
lawyers to practice in State
courts.

In each of these fields, the
Supreme Court recently haal
handed down controversial de-
cisions. |

In the Nelson case, for ex-
ample, the court threw out
State anti-subversive legislation
on the ground that the Federal
Government had pre-empted
the fleld. In the Cole case, it
held that a statue providing

for summary dismisgal of Fgd-1
eral emMpIOYes as securlly risks

41958

Euymg in Committee’

?’

applied only to “sensitive’ jobs.
The court also found o two
cases last year that excludjng

lawyers Irom  practice
charges of past or present lub- Holloman
versive l.ctlvity violates the 14th Gandy

Amendment. In another case.'
it ruled that s achool teacher
cannot be fired sglely .because
of invoking his Ffth Amend-
tnent protection agalnst self-
dnerimination.

" Questions Must Be Pertinent
In still another controversial
decislon, in the Watking case,
the court said that congres-
sional’ committees have no
power of “exposure for ex-
posure’s sake” and cannot

compel witnesses to answer
without showing their questions

ara nartivard n wralid tasi=

¥aialu iCEiLs-

Under Senator Jenner's nio,

he Supreme Court on all future
ases in these flelds. Instead,
he final] decisions would rest
fwith the highest eourts {n each
of the 48 States and in the 11
'ederal Circuit Courts of
Appeal,
This is what has glven

to the argument of oppone‘;ﬁ:

s o il Pl
viigu uic L

WUMIW ua 17
“legal chaos."” that “we wo
have not one but 59 Bupre
Courts.” -
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. By HOWARD L. DUTKIN
Btar Stafl Writer

The Bupr Tt has been,

lasked for Jjudicial clarifica-.

tion" gf j{ contzoversial ruling
in thg ‘

Such clarification *is urgent-
1y neetled for the administia-
tion of justice’ in the lower
| courts,” the high court wal
told tn a brief Aled by attor-
Ineys for Lioyd Bal;enb].att. 35,
‘tormer Vassar Coilege psychol-
ogy instructer.
| In the brief, the attorneysi
{are seeking Supreme Court re-!
| vfew of Barenblatt's conviction!

'on charges of contempt af the

‘House ' subcommitiee on Un-

american Activities. The edu-i

icator had refused to answer s

inumber of questions, including

lwhether he was a Communist.
TIH® refusal was based on ihe

'First Amendment sefeguard of

7 freedom of speech and belief.

. .
Court's Specification

Tn the landmark Watkins de-
©glsion, the Supreme Court heid
‘that witnesses before congres- {
sional committees must ;
told clearly just what is being,
investigated eand exactly how
the gusstions asked are perti-'
pent to the investigation. t

L The court also. in the opinfon.
'Fmen by Chief Justice War-

n. sharply criticized the reso-
ution setting up the House
Q"ommlttee on Un-American

etivities as “excessively broad”
fnd vague as to e “duties 61
| the committee,

Pecause of this criticism,

some lawyers and judges heve
interpreted the Watkins deci-
sion as mepning that no con-
viction of contempt of the
, House committee can stand
ipecause of the flaws in the en-
lghling resolution. ‘
i Other students of * Jurls-
.. ,prudence hawe termed the blast
'4t the House resolutlon just
{dictum—the expression of the
\eourt’s viewpoint on one facel
iof the case but not a viewpaint
hewtttr™Tn  Ulbimadsuedober~
imination.

e s A e

The miffortts’of Jhe .
TR

trict was- ot thia opinion last
l Janusry ‘when . it afirmed
Baregblatt's convigtion. § @ 4.
The majorily epinion, writ-
Wn by Judge Walter M. Bas-
tian, declared ‘In part: - “We
Theiteve that i the court hed
.intended to strike down the res-
olution, ft would have said 80

4

J——

in“so many gords. , . *

.But Chiat Judge Henry W,
gertoy, §nd Judge David L
yelon sajd they interpreted
- Watkins declsion s means
5& ~Holise Committee hay
TR alp cumpel testi.
By

o rom Can-:

|

5 other judges!
alno . “nied hlgt on differsnt
"4 okiail Glilective

v, Tha resclution setting up the!
s committer smpowers it,:
i penersl, o ioyestigate the!
spread ol “un-Amedlcan” prop-
agsnda and activities, .

icantémpt appeals now awalting
'argument in the United States
\Court of Appesls 1¢r the Dis-
| fxict are linked to arty Supreme
iCourt decision in the Baven-
latt case, -

| " Amotg. these cases, to be ar-.
'gued “gne” after another on un- .

H l‘ " "Ths ultimate putcome of nine

‘are the contempt convictions of |
imawma Arthur Miller; Li- ‘
'!
H

P:dp_tmqu dates next month,

prarian Mary Knowles of Ply>
mouth Meeting, Pa.; Willi

, New York rewsparpr-
; Herman Liveright, w

Orpanz  television executie;
Gqdie Watson, former Phila-
idelphia’ school. temeher: Shel-
ton Roberts, New York neys-
paperman; Norton A. Ru

L L

ardl Bermard Deuweh Untwer-
\md’i af Pennaylvanis
et —————— .

scientist_of ¥ouow B
Ohto; John Golack. UL
Elgptrical Workers orZs r:_\

dance will represent the

emment.” ____ -
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Foury{ ‘%‘«f""‘? Seriers
BoaTian et b ¥ L g “_

h \ ‘_' 37"‘-_" ‘7 "
Suprems Coarty fourdofour deciss & ,,«zf‘:,%::“’“*
Gaslight case cama’only two &hys affer Repre-
ve Keating discussed ways and mbans of Parsons

Rosen
Tamm
Trotter

§.
fil

@reventing such evew divisions on.
r ‘tofour decisfons wndoubtedly crents’a bed
jmpression. They leavs the cougiry's Witimats -

decider of legal issues on the fence. The various Clayton
semedies which have been pro to assure mine- - E;:}:D Rzom ~
#ustice participation in all cases before the Oeurt Gund;m i
Tnight, however, cause more difficulty thu am ’

Lfoccuional four-to-foyr decision.
. It is well 1o femember that an even 1plit n t!u
‘Court does .not leave the case undecided. The
\gfect is to make the lower court decision pre
vail, This is not very satisfactory to litigants who
have carried their case to the highest tribumal.
Yet the ilternative courses wmust bs earefully
weighed. Mr. Keating haf suggested three possi-
bilities:. {1) Creation of a panel of judges from
the United States Courts ppeals which oould
be drawn upon to give th Sm_w%
‘judges in every case; (2) the use of retired
Supreme Court justices for this purpose; asd (3)
authorization of the Supreme Court to sit in three-
Judge panels in some cases.

It would be possible also te name an altemate
justice who would fill in when regular members
Aare il or disqualify themselves. Buf -all of thess
proposals create practical or theoretical difficultiesc
Who, for example, would choose a circuit judge K
to sit in-&ny particular case? The person choosing ' ST
the substitwte judgé might in"fact be deciding the
case. This froblem would be minimized by us- lg?owmnm
ing retired Supreme Court justices, but in many 28 1958
instandes such justices would not be "available.

The idea of having the Supreme Coart sit in
panels of three, as do the circuit courts, seems
to be clearly unconstitutional. The Constitution
established one Supreme Court, and the nature of

Wash. Post and E
Times Herald

its function as a final arbiter should preclude lny Wash, News
attempt at splintering. - Wash. Star

; An alternate justice, serving the same purpose N. Y. Herald —
as-do alternate jurors in some cases, might have Tribune

the virtue of simplicity but would give rise to N. Y. Journgle._
other objections. This would be a difficult role American

to fill satisfactorily, and a five-to-four decision in N. Y. Mirror
which the alternate joined might bring as much N. Y. Daily News

“eriticism as a four-tofour decision hy the }-egular
members. Spmetimes critics of the ecourts are
Inclined to say that judges should not disqualify

N. Y. Times
Daily Wotker

;themselves but thns would mean the participation The Worker
-— ‘of judges who in their own minds doubt their New Leader
A 7 7 objectivity. Certamly nothing should be done to

discourage disqualification where reason for it
exists, Perhaps the answer is that an occasional Date

fourto-four dacision is less disadvantagadusmhan MAR 21 1958
any ob-the-ppesently suggeﬂte_d correctivog. '
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Chief Justice Warren
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THE MAN IN THE NEWS

‘.

A COURT UNDER FIRE

g QP Ea e .- A e

After two docudes, there’s trouble again
about the Supreme Court. It's under fire, and
50, too, is its Chief Justice, Earl Warren.

Critics are accusing the Court of making its
own laws, of rewriting the Constitution to fit

its own philosophies.

The 1937 ohack on the Court came from

middle of 1 squabble, the target of an
attack that shows no signs of abating.
Much of the criticisin is directed at the
high tribunal's top man, Chief_Justice
Eqrl Warren.

Mr. Wuarren, in his nearly four and
a half years in office. has led. manv
critics say, a “revolution”™ in the Court’s
attitudes on issues  affecting numerous
groups and individuals,_As things stand:

® The South is agitated over racial in-
tegration in the schools,

® Congress is aronsed over limitations
on the powers of its investigating com-
mittees and the Government’s right to
fire employes accused of subversion.

Tul-. SUPREME ¢ OUNT again_is in the

—q:’..-- eEeT

- g e - -r. -’.-.'--,_

R

the New Dealers. President Roosevelt producod
his “'Court packing’’ proposal which was de-
feated in the Senate. Today, it's the more "'con-
servative’’ elements that are dissatisfied. o

Mr. Warren i '

the leader in major shifts of the Court's posi-

tion.

tle, defeated it But Mr. Roosevell won
in the end. Chief Justice Chailes Evans
1lughes shifted his ground, led the Court
to u more moderate attitude toward the
New Deal. Meanwhile, retirements and
deaths gave Mr. Roosevelt an opportu-
nity to appoint new members.

In that buttle, it was the “liberals” in
Congress who were attacking the Court.
Today, # is the “conservatives,” uronsed
it the changes the present Court has
made.

Chicf Justice Warren has had a hand
in bringing about most of the changes in-
volved in these complaints. The changes
have occurred since he took office i the

B T A

.

.l.:- 6—""'-&& L ek

autunmm of 1933, as President Eisen-
hower's first appointee to the High Court.
Nearly all the changes have come with
his approving vote.

Critics in Congress, for the mast part,
are Southerners, who dissent on the
school-integrution  decision, and  “con-
servatives” from the North. Meanwhile,
there also are indications that the Ad-
ministration is none too happy over some
Court rulings.

Moves to curb Court. Congressinnal
critics are fostering legislation to fence
the Court out of areas into which some
of its decisions under Chief Justice War-
ren have moved.

Senator William E. Jenmer (Rep.),

¢ Law-enforcement officials
complain of decisions that make it
harder to obtain the conviction of
admitted eriminals.

® State anthorities are  dis-
pleased  over rulings that make
federal enactments supreme  over

State Taws in the feld of sub-
LeTHION.

* Lawyers assert  that  long-
standing  precedents have  been

struck down, that the Court has
been writing its own laws, its own
amendments to the Constitution.

Echoes of FDR battle. All this,
Tor many m the Gapatal, is sharply
reminiscent. It was onlyv 21 vears
ago that the Court was in a power
struggle  with President Franklin
D. Rovseselt. The Court was strik-
ing down one New Deal enact-
ment after anotlier,

Mr. Roosevelt brought forth his
“Court packing” plan. The Senate,
after a prolonged and tamous bat-

58

Earl 'Warren: Chief Justice, chief larget
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of Indiana, last week was pushing a
hill to forbid Supreme Court review
in these fields: Cases arising from
congressional investigations and ci-
tations for contempt of Congress.
The _antisubversion  program  for
fmm—ﬁ oves. State Taws deal-
g with subversion. School-board
regulations having to do with sub-
versive activities by teachers. The
admission of Lawyers to practice in
State courts.

The Jenner bill has attracted
wide attention  and  substantial
support, But it also has drawn the
disapproval of the Administration
and the American Bar Assocition,
There s THtTe expoectifion that the
measure will be approved, but the
support it is receiving is considered
indicative of the prevalent  dis
satisfactions with the Conrt,

Question of experience. Other
measures are pending, too. One
would deny the federal courts
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jurisdiction over local n:_.:_:?:..:.c:. OUR REASONS WHY
the schools. This, of copirse, is aimed ——f oot 227 2207 T8
at striking down the integration decision,
Another  woald  require | that a1 Sne
preme Court Justices hijve five e
previous expericnce on the bench, M.
Wargen had no previenls judicial o
periepce—nor did nine o] his 13 prede
cessurs a8 Chief Tistice.
Copgress, meanwh:
to case the effect of o
1 verdict with Associate |
Clark| dissenting.  Undes

®

SUPEME COURT IS | CRITICIZED

!‘.!

Blos taken action

Fedeyal w::.plclm_.ml._I__m.f,:m..

E:M»J.nﬂlau_lrl_h...m_‘,.?‘_:_.::. if thes
are ufed agamst him ot Mis trial. A Jaw
passeql by Congress sets o certain safe-
guards that allow the FBI 1o muaintan
-.—HPJ .ﬁn..uhlﬂ.n\-nl.“.ltm.uh IIJMu‘uJ_.uuﬁ. h.ﬁ? ..u— SLb —1 aﬂ.ﬂ.

In inother case, this ong a unanimous
decisipm, the Court held that o confessed
rapist| must be acquitted because seven
and one-hall hours elapsed between the
tine of his arrest and hid arraignment.
During the interval he copfessed to the
crime] Washington, D. C., police authori-
ties complain that, withoyt questioning
beforg arraignment, many [suspects must
be refeased for lack of levidence and
numenous crimes must go unsolved,

The consequences of this decision in
Washington have appalléd  numerous
members of Congress. A House subcom-
mittee| is drawing up legishtion to case
the eflect of the ruling, indofar as it can
be eaged. Prospects of paskage are con-
sidered good.

From the seclusion of the Court, Mr.
Warren, of course, has had fothing to say
about the criticism directdd at the tri-
bunal or the legislation that is pending.

Son| of California. Mr| Warren—67
on March 19—came to the |[Court in the
antumn of 1953 after a lgng carcer in
the bustle of California politics. He had
been q crusading, crime-In sting district
attorngy, attorney general pf the State,
and popular  three-term Governor, In
1948, (he was the Republican Party's
vice-presidential pominee ay the running
mate of Governor Thomas E. Dewey of
New York, the presidential |candidate.

In Qalifornia, Mr. Warreh acquired a
reputation for somewhat aggressive “lib-
eralism” He championed public power,
compulsory health insurance| & State Fair
Employmeént Practices Taw|. liberalized
suctal-spenrity  benefits,  collective  bar-
gaining. He termed himse)f i man of the
center,| a  “progressive  conservative.”
Former President Hurry S, Trvman once
said of Mr. Warren: “He's rehll 4 Demo-
§ crat andd doesn’t know it.”

Mr, Warren is a big man o ith a friend.
ly smile. He always has liked people,

enjoyed having them around. Neverthe- 3

less, he|quickly made the trafisition to the Photin | SNAWK. Kes

bookish, secluded life of a Supreme Court RULINGS ON I, §. WORKERS—A bill in Congress would forbid|Supreme Court
{Continued on page| 60) review in several Tields, fncluding antisubversion program for federal employes

High Court  MIXING SCHOOLS—Decision
rulings make convictions| harder to get

at have limited
timit the Court

+Congressmen, arouied over decisions t
ng committees, are|seeking in turn to

[

U. 5. NEWS & WORLD REPORT, Mg-ch 21, 1958 39
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QuentinReynolds,
fnlrl;_'l[ {'lll’l‘(‘\[)!!llll—
ent author of
more than a dozen
|mnl\\, hofds a law
depree, hot switched

anid

ta jomrnalism, the
Quentin Reynolds fihd in wluch he he-
cante worlid Bunous, Heee s wlad be
writes abonut Rambler Cross
Conntry:

“i'M CRAZY ABOUT IT"

"The difference between my
Rambler and my big, heavy
car is amazing. It uses
about half as much gasoline
and parks so easily I feel
I ought to get a nickel
change from the parking
meter., Yet there's plenty
of room for my six-Toot-
one-inch frame. I like
everything about my
Rambler. In fact, I'm crazy
about it.:

his

If you are tired of feeding twice too
muel gasoline to a heavy, too-lig-
to-park auto- e

mobile, see the \O—2 %/;,
new Ramblers: S 2K, 8- @
100-inch-wheel- x
base Ramivler o8
Anmerican; JTOK-
inch-wheelhase Rambler 6 and
Rambler Rebel V-8; HT-inch-wheel-
base Amdussador V-8 Ly Ranbler.
Al Ranblers cost less to own al
operate and deliver more miles to
the gallon than compuarable com-
petitive madels. See your Rambler
dealer today,

The Man in the News

| {continued)

pl us : fast operation
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“A cAURT UNDER FIRE

Justice, winning praise From associates for
the WL he settled down to worh,

What Hughes said: The Cliael Jus-
tice is the Comt's chiel administrative
olficer. When it comes o setthiog cases,
however, he s .ml_\ one of e votes,
Chiet Jastice Hughes wrote:

“The Chicl Justice s head of  the
Cowrt has an outsbanding position, hat
in e simall body of able men with equal
anthority in the making of decisions, 1t
is evident that his actual influence will
depetd on the strengthe of his duoacter
and the demomstration of his ubility in
the intimate relations of the judges. ..

“Courape of conviction, sound learn-
ing. Familiarity with precedents, exact
kuowledge due to painstuking study of
the cases under consideration camot fail
to command the profound respect which
is alwavs vielded to intellectual power
conscientionshy applied.”

With no previous judicial experience,
Me. Wirren of conrse Tacked Enow ledge
of Tegal precedents. He set about acquir-
ing it, did his homework thoroughly . Tn
the conferences at which the Court comes
to decisions, he spoke up confidently.
His colleagnes soon were privately prais-
ing him for his industry and conrage.

The “liberal” Mr. Warren soon found
hinse T TreguentTy aligned with Associate
Justices Hugo L. Blick and William O,
Douglus, who had been appointed by
President Roosevelt. The appointiment of
Associate Justice William J. Brennan, Jr.,
by Mr. Eisenlower, gave the group an-
other ally. With the oceasional hacking
of other and moere “conservative” Jus-
tices, Mr. Warren found himself increas-
ingly in the majority in disputed de-
cisions,

The segregation issve, The Chicf
Justice's Birst really striking  triumph
came when he scarcely had been six
months on the Court, This was the
unanimous decision against racial segre-
gation in the schools, )

As the storv is pieced together by
those in a position to know, unanimity
against segregation did not come readily,
It had to be brought about slowly, by a
painful process of compromise and ac-
commodation. Mr. Warren exerted all
his newly found leadership to obtain it

The decision was widely acelaimed by
Northern “liberals” In the Sonth, and
in some other guarters, however, it was
criticized ad continues to be eriticized
as having no basis in either the law or
the Coustitution. In these quarters, it
is denounced as primarily an assertion of
Chief Justice Warren’s personal philoso-
phy.

The racial-integration ruling has pro-

vohed widespread  defimee across the
South. Defunce resulted in the dispatceh
of federd troaps 1o Little Rack, Ark, to
enforce integration there. Southern States
have et ap o compley of statutes to
preserse segregation. One by ane thev
are stinch down by the conrts, But it is a
long process and the el ds scareely in
sigtht.

Many of the Court’s critics consider
the segregation decision an example of
comstitutional amendment by the Court,
of legislation written by the Court. A
distinguished jurist, now in retirement,
Learned Hand, of the UL S, Court of Ap-
peals in New York City, recently said
the Court had developed into a “third

-

International News IPhoto

SENATOR JENNER drew wide attention
with his bill to curb the Supreme Court

legistative chumber”—that is, in addition
to the House and Senate.

Growing resistance. The®present re-
sistance  to the Court, the “Warren
Court,” as it sometimes is called, does
not have the tremendous power of the
Presidencey behind it, as did the resist-
ance of the Roosevelt era.

The opposition grows, nevertheless,
with every coitroversial decision. There
have been few of these in the present
term of the Court. For that reason, some
are wondering whether Mr, Warreg- and
his colleagnes are, at least temposarily,
in retreat,

When the tough decisions come, as
they must, however, there are fow indi-
cations now—so far as can be seen--that
Mr. Warren and his Court may yivld to
their critics. The battle line seems to
have been drawn, [END]

——
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Sen. Buﬂer Seeks Bill to Reve;'gemég
Four Disputed High Court Ru]m,g

Sr

Tglason —P‘
ocardman
Belmont ﬁ

"By mm L Lyons

kY w . 1]
a Senstor John Marshall But-f
qler (R-Md.) yesterday sug-

‘lelted a gifférent approach io
the Jennfr Bill's goal of un:

F The Cole decision in ot-
(Rt of Co

ed

limiting the Feders] security

program to sensitive poeitionl

Butler's amendment would ex-i
g the effects of recent tend it to every Government

A .

Supreme Courf decisions in ;uu .
sécurily cases. The Watking decision pleced
Instead of lﬁ'lpphl m . limits on the investigative

power of Congress and said,
Court of its power to revie\V| e lf

among other things, that wit-
five types of security cases as

nesses must be told how ques-
Sen, William E. Jenner (R-Ind.)} {/tions put to ttem are pertl-

q{would do, Butler proposed a ael.nttivt: l;ﬂ:pfs:m ngﬁt&:: ;:g_'

bill reversing four major de-] [posed language stating that
cisions and taking away thed lany question is inent if
Court’s appellate jurisdiction g the “body conducting the in-

In one area—state standards'y (QUiTY" 8ays It is. !

ap—"

o -

* lat ‘a Senate Judiciary Com-%

The Yatea decision rhade’'
for admission of llwyerl to § IBmith Act convictions more
practice.

difficutt by narrowly defining
Butler offered his proposal

an offense to teach or advo-
leate or organize any group
which advocates overthrow of

mittee meeting as amend-
ments to Jenner's measure, No W CTLnlo

{votes were {aken. The Com- tO® uﬁ'\"éfﬁi‘ﬁéi‘:‘s by iofce.
/mittee will consider the bill, The Court said “organize” re-
again next Monday. ferred to the founding of th

Butler’ Commaunist Party and c¢ould
o eul_s.e smzme:gg;nuorfﬂg, ot beﬁ' plied to_persons who
nﬁd

Court's decisions in the Nelson, in new emt!er:
Cole, Watking and Yates cases. istinguished betwpen “ad-
FVE“’ and teachin as an

Separate bills to reverse most n}
o tract prindiple o
-house. action effort

‘of them have been filed in each
YThe Nelson case struck down tates
42 state antisubversive laws on utje“ :zm'e’ndn:en: : con-
grounds that Federal Govern- |i§pt “organize M!.n hringing
| ment had preempted the Com-.
munist-hunting fietd with the,
Smith Act. Butler would re-!
verse this and any other like
case by stating that no Fed-

‘eral law shall exclude states mediate probable effect of
from the sama field unlegs

jeld unles luch actmn

COMEress =0 specifitbummm ) i

cacy and teachthg” i3 g
crime regardless of “the im-

370

its terms. The Act makes it -

ULIE UpTiawnva % -.-__.-_,:_
ﬂqnew members an that “ad-

Wash, Post and ﬁ
Timac ”arnld

Wash. News
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S American
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':i-Hnnc far tha '-ﬂmi-.-lm- u“‘a. kﬂm Q'e tha han

| to disposs of the Jenner bratnstofn:
¢ But What of Mr. Butler’s own devige fers
" plishment of at leskt part of what the Indjna
. Benator sought? The Butler plan, except in the,
“ease of baradmission cases, is to change the |( .~
, statutes which he insists the Supreme Court has
* misconstrued. There is nothing,' of course, td 7(/
prevent Congress from modifying any Federal
- gtatute i the Court has miscohstrued the con-
gressional intent, Rut each case of this sort ought
- to stand on its. own merits or demerits, and in.
the Butler list the demerits greatly predominate.
Certainly the idea of assembling a group of un-
related alleged grievanees against the Supreme
Court into a bill to take the place of a very differ-
ent kind of measure is in itself a monstrosity. - -
\In _an effort to overrule the Court ip the Steve

Nelfn case, Senator Butler would sef up a sweep- .
ing jnew principle. In that case the Court ?ﬂi— é /( - e T
dat.d Pennsylvania’'s “little .Smith Act™ odf the e ‘,___' _
ground that Congress had occupfed the fidld of Neo o bEp
control over subversion against the United States. 191 aPR 2 1094
Senator Butler would provide that ne act of Con-
gress in any field would “operate to the exclusion
of gny state law on the same subject matter unless "usmtaﬁ:&
sudh act contains an express provision to t Times Herald
_Afffet.” The result would be to leave state ler s Wash, News
Iation in effect unless it could not be recongfle :us\?' Stm 3
! with Federal law in the same sphere. - : - Y. ferald ——
i TP Momasccs sofobos oo ¥ii s sawdeal fa 2 &1 T!ibu!’!&
- A ALULUEIESS WINHES SALCIUSIVE LULUWY 1o 4 Bl.U
" in which Federal and state regulations have been N. Y. Journal-
. traditionally intermingled, it would certainly be American
well advised to say so in very positive terms. We N. Y. Mirror
an 5ee no objection to Congress saying by law N. Y. Daily News .
' Rhat when it does not say so specifically, it does N. Y. Times

ot intend to_blanket out all state legialation in

~ Bhe field affected by its own act. But i such an

; act were passed it should obviously apply only’

; to future legislation. To apply it to the past, as

' Senator Butler proposes to

F oftect of upsetting many delicate Federal-state

390 ¢ Telatignships that are not even in controversy.

v : - « \ggort, there is no excuse for Mr. Butler's
- ad /\ substitute, and it ought to be consigned
n along with the originel~Jdesmner hill, )

Daily Worker —
The Worker
New Leader
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THE ROUSE JUDLEIANY CONMTYEE 4 & BTLL TONAY YO LiMY TRL
l h}fﬂx.u‘ ”E%g'n%nm ufsxu RVOLVING POLICE QUESTI oF

L}
THE CS!‘ EE RECONMENDED THE M1 BLL anﬂ outcnon FRON CRAI
INARVIL CEL (.Y, ';IAT IT ! nur
LINIT® OB TAL YINE AN A ! .
THE BILL STENMS mu Tll'. COUIT" 'Ill.! AST JUNE FREEINC AM ACCUSED
VASKINGTON RAPIST REV WAL oN GN(.IS THNAYT NE WAS NELD YO0 LONGC
rngo:&:; VAS lllhcitl. ‘l‘ll‘. mh VOIDED NIS CONFLSSION ltcult oF
TAL BILL STATES TNAY CONFESSIORS SKALL HOT TEROVN O¥T SOLILY ‘
DELA!, 1V THEY ARE OTUERWISE ADMISSIBLE AS IVIDENCE IN
IALS. 1T ALSO PROVIDES THKAT CONFESSIONS WILL NOT BF llllillll.
WILESS POLICE InroRN 4 SUSPECT BEFORL QUESTICNINC TKAT ML Ig NOY
REQUIRED TO NAKE A STATEMENT AND TMAT Uﬂ'“n EE SAYS NAY BE WSED

TNE BILL WAS DRAFTED BT 4 SPECIAL SUBCONMYEE, ST WP LAST YLAR To

1. STUBY SUPREME COVRT DECISIONS IN A NUMMER oF FIELDS.

CILLER CALLED TNE NEASURE ®BAKCERCUS® Mid San INVIJATION T0 THE

B | POLICE TO BELAY TAE ARRAICKMINT FoR ITS OWN_ PURPOSES,

B NE WORE OPPORTINITY IS
WEANS LESAL o ILLECAL,®

*TME LONCER TNE PERIOD BEFORL ARRA en nhflt
b

B3Rk

-
"
w
™
»
p.
-9

GIV?I 16 TiNE ICE T0 KXTRACT A CONFESSION
NE SAID IN A STATEMENT,
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}1’ the things said, sspecially by the-alis- O | Trotter
lnx tices; Wwouid have curled:the Clayton

se ‘nherﬁ“who opbosed Jury » Tele.Room _

‘ln civil rights-enses. - - 154 Holloman ——

L ‘!'he case befare the.nourt involved . Gandy —o—
. Communists—Cdlbert Green: and
"Benry Winston. They were among the.11 - A :
‘Communist lenders convicted under the

Wmith Act. After their conviction.had f es could not be frusped 1o conv}

,¢uﬂty But Justice Black scorned. this
been upheld by the SBupreme Court they “argum “i will - “)ibarals”
-’.ﬂumped bail- and went - Into- hiding, o ent. t..;._ .“I'-h,e“ 'uﬂ

en they surrendered five/years later ‘* ?::ﬁ;; :e?ec:ctw or that the ‘;.':: \J
Ahey were charged with criminal con- 'not concerned with civi] libertias? ‘Thay
tampt for violating a lower court order, Mll not say this if they will ‘rend the

tried without Jury and sentaticed to serve "opinion. And We hope they wiil readgit,
vﬂ:ree additional. years. The majority ki

fo ut.heygloltmy clear thetr

@pinion conceded the right of Congress ‘of] some of the nonsense they W
Yo provide for jury trials ‘in any or all
‘eriminal “contempt prosecutions. “But
Congress had made no such provision in
thjs type of case, and the. mjorlt.y up-

Yo
uc;u lul.l.C COoti vn.uuu

] Justice Black, jolned by Chlef Jus-
Mce Warren and Justice Douglas, wrote
4 powerful dissent. Justice Black sald
the facts ol this case “provide a striking
rgxample of how the great : procednrul
‘sateguards of tHe Bill of Rights are “Hiw
easily evaded by -the ever-ready .and
“boundless expedients of a judiclal decree
‘and a summary (without jury) contempt
"proceeding.” He contended that in all
«<riminal gontempt prosecutions. whether
rCongress has agreed or not, the accused

‘spfuting last summer when the jury
ewa.suptor debate. _; g

._..
r

. D77

i

15 entitled by the Constitution to be
tried by a jury after indictment by a
grand jury Then Justice Black added
“this:

i Bummary trial of crlminal cont.empt.
as now practiced, allows a single func-
tlonary of the state, & judge, to lay down
the law, to prosecute those whom he be-

" Heves have violated his command (as in-

Wash. Post and
Times Herald
Wash., News
Wash. Star
N. Y, Herald

Tribune
N. Y. Journal-—..

terpreted by him), to sit in “judgment” American
gn his own charges, end then within the N. Y. Mirror
roadest kind of bounds to punish as he
sees fit. It seems inconsistent with the N. Y. Daily News
. most rudimentary principles of our sys-' N. Y. Times
., tem of ecriminal justice, n system care- Doily Worker
* fully developed and preserved throughout The Work
©  eenturles to prevent oppressive enforce- e Worker
Y ment of oppresalve laws, to concentrate - /:} New Leader
- this much power in the l;mnds ot-wmy™ é 7 L /; L
ofcer ofthe state, e A = - o »
Mol wE D Date
¥4 APR.17 1958 APR 2 1958
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New York, yesterday warnsd
the Senste tion
that would rob I
of its legitimate powers,
he was glad se join
Att.ome: ¢Gleneral Rogers in
opposing such measufes as the
Jenner bill to keep the Bupreme
Court from reviewing most se-
curity cases.
' Mr. Rogers on Tuesday
termed as “silly” ar oaih ad-
ministered recently at a Sen-
ate hesring to s Federal judge
Inominee who swore he would
uphold the oath he will be
required to take later before ¢
ascending the bench. The At-
torney General also sald, the
Justice Department is not yet
convinged the legislation to
modity the Supreme Court
g.m.lor.v rule was a good ides.|
A bil] reported to the floor
by the House Judiciary Com-
mittee would prevent & con-
fession from being barred {n
jeourt solely because of the time
hpse between arrest and
ent. The bill ste
'f the Mallory detisio
ch g confession waas t
-of court because of & d y Wash. Post and —
,before arraignment of T%: :
'bours, termed “unn "oy y Times Herald
ithe Bupreme Court. - ash. News 7
| Senator Javits sald legisla- Wash. Star /
tion opposed by the Juatice De-
Ppartment threstened the bal- N. Y. Herald
ance 0f power between the Tribune
judicial and legislative hranches -
of Government, N, Y. Journgl-—
“T feel it is necessary to speak American
up betfore scu'.':tt'e;.l of these meas- N. Y. Mirror
ures ¢come to the Senate floor,”
'Benator Javits said. “I want N. Y. Daily News
to record myself now. We ought N. Y. Times
W people know what Daily Worker —
' ) The Worker
¢ 7( - ﬁ New Leader
- \ .; .\RDED
Datd 22 _ . (0BG
/0 191 APR 9 1958
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‘—an‘ | ukout a Cog&y‘?‘

““ “The ¢omplex division of the. Buprem

" the nationeiity pases Gicided last -onw mﬁéi

. nuchtobededrad. In the Trop cise the Court-

ruledStolthatCongreuowreuhedmpom
when it tried to deprive deserters from the mili-
tary forces of their citizenship. Justices Black,

Douglas and Whittaker joined in Chiei Justice
Warren's opinion; Justice Brennan concurred sep--

arately and Justices Black and Douglas added a

brief opinion of their own. Justice Frankfurter

wrote the dissent with the concurrence of Justices
Burton Ciark and nanan.

In the other major nationality case, involving
Clemente Martinez Perez, Justice - Frankfurter
spdke for a bare majo}ity of five, and there were
three separate dissents. In thiz case the Court
conciuded ihai Comgress had authority io deprive
Perez of his citizenship because he voted in a
Mexican election. However, the seeming contra-
diction between the two decisions is more appar-
ent than real. Some vital distinctions can be

The Chief Justice made a. powerful case against
that section of the Nationality Act of 1940 which
would strip a native-born American of hjs citizen-
siip for desertion from the Army. “Citizenship,”

ke nointed put “im not 8 licange that exnires nnon

AUy puluice Ve A Al dadT LiRL TRASSSS Wl

misbehavior.” The Fourteenth Amendment con-

fers national citizenship upon all native-born Amer-’

icans. We do not think that basie “right to obtain

rights” can be taken away as a punishment for
crime, So drastic is this “total destruction of the
individual's status in organized society,” as the
Chief Justice concluded, that 4t amounts to cruel
and unusual punishment forbidden by the Eighth

Amendment. Incidentally this decision completely

undercuta President Eisenhower's suggestion in

1954 that Communists convicted under ‘the Smith
Act be stripped of their citizenship—a suggestion
which Congress wisely 1gnored.

The Perez case turned on very different facts.

Born in Texas, Perez had lived in Mexico 23 years

before he returned to this country claiming to be

2 native-born Mexican. He shifted across the
border several times as a workman.
finally sought admittance to the United States as
a citizen, he admitted that he had voted in Mexican
political elections and that he had remained in
Mexico to escape the United States military draft.
The Cougt held that the power of Congress to
regulate foreign affairs was ample to permit the

_nullification of the citlzenship of one who votes

"invwtoretzn election.

G Ari 167398

When he .

)

lninﬁdhhm:

resuumlouottunmm' "This Nation of
igrants could scarcely insist that one's orlghnl
P’muommy is maintained through any and all an *
gumstances.- It is not unreasonable for Congress
¢ 10 lay down rules for the forfelture of cltizenship
IU nluve-norn :unenms who have uearly n'am-
ferréd their-alleglance to another gountry.

" The weakness of the ltatnte in this particular
loeg, of citizenship.

is that jt lppea: ﬂ
t.he pnce for any i % in t!oreign election
fegafuxéii o wheilier it may be Teasonably coi-
| strued as # sign of h'ansferred allegiance. Aliens
; voted in our presidential elections in some states
_until 1928. Perhaps tha chief conclusion to be

rawn from these cases is that Congress ough

dobra’ o menme asmafal Tanle b 0 ma—To..To

WiET & DGOIT CRITIUL JOOR &L Iud CATEIESSLY Pr

ared statute of 1840 before the Court finds
necessary to whittle more of it away.
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A transcript of the advice

which United States Attorney

Oliver Gasch and his staff

1 gave to selected police offl-

elals on how to act under the
restrictions of the Mallory

s

Gl

this week to most other po-
licemen who deal with this
problem.

Chief of Police Robert V.
Murray said yesterday that

rule will be distributed later|lay.’

A iy e

V

‘Mallory Rule—

Giveny

must arraign those they arrest
without unnecessary delay. In
the Mallory case, the Supreme
Court refused %o aliow into
evidence a confession obtained
duri,ng an “unnecessary de-

—

In his lectures, which were
largely prepared {n answer
to questions submitted in ad-
vance by police, Gasch tried
to explain what an unneces-

the transcript of the three lec-

a general order teiling the
force that these are the views
of the United States Attorneys
Office and that they should
be followed.

Gasch was asked to talk to
police in an effort to bring
their investigative methods
into line with requirements
placed on them by the Su.
preme Court’s interpretation
of the judiclal rules of ¢
nal procedure.
=Yfoder- ihose ruies,- police

///‘/'/' e

sary delay Is.

jtures will be accompanted by| His interpretation has been ]

hat the normal processin
rom arrest to arralgnmefit
an be interrupted only by de-
ays which are the results of
actors beyond police control.

elays of this type, Gasch
said, probably will not affect
the val.i dity of statements
made by those who have been
arrested,

The delays which Gasch
-lconsiders necessary are those
which might eccur when a de-
fendant is drunk, eriticaliy in.

jured, or when a mechanical
failure of police equipment,
such as a flat tire, slows down
the arraignment process.
Murray sald yesterday that
coples of the transcript ‘will
be distributed to all $recinet
officials and to all detectives
on the—force’ e

|é:., 27575 g

NOT RECORDED
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F\J

.ﬁr’ﬁrdm ?fé

Belmont

“F Mohr

aﬂ’l Neas
Parson:

Tolson

Rosen
Tamm
Trotter

Holloman —
Gandy

“h

Wash, Post and &
Times Herald
Wash, News
Wash. Star
N. Y. Herald —

Tribune
N. Y. Journal-

American
N. Y. Mirtor
N. Y. Daily News
N. Y. Times
Daily Worker —
The Worket
New l.eader

Date - — —

APR 8 1958



PR - — [

g-18 (Rev. 10-20-57)

d/j Tolson
A SHARP DISAGREEMENT - ) - i ﬁm '
Th ' M 'I S D . ..f‘ '—:—1’ EE::::
—1ne vallory vecision: ::

| !')@' b’? C/% | Gand

BTwo Experts Give Their View
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'l} Protects Our Liberties’ i

Wash. Post and —
Times Herald
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- provided for the o
=~ Mallory was .;z:?d st 2:30
© p.m, the lonowjnl day. He dented

8he h}d qe

the offense, “Beyen ahd one-half
hours eh:fed between his arrest
and his oral confession, Durihg
the Interim the police gquestioned
others believed involved.
Mallory was questioned by the
police for approximately two
hours. The jury considered his
confession free and voluntary. He
never disputed this. The victim
eould not identife har aszaflant
Because of the delay between
arrest and arraignment the fol-
fowing morning, Mallory's con-
fession was ruled inadmissible,
Without the confession, the Gov-
ernment lacked sufficient evidence

. to seek & cohviction and Maiiory

was released.

The Mallory decision requires
the exclusion from evidence of
confessions made by persons un-
der arrest unless there was com-
plianee by the police with Rule
5(a) of the Federal Rules of
Criminal Procedure, which rer
quires arraignment of arrested
persons “without unnecessary
delay.”

Prior to the Mallory case the

Vo Ten Tiiptriad awm annfacsinrma
P u.l Iouc AAATUE J b WPl LASALA LA ALY

permitted the jury to give to con-
fessions such weight as ft felt waa
merited, provided first the trial
judge made a determination that
there was evidence that such e
confession was voluntary.

The Basic Test

Voluntariness s the test for ad-
mission or rejection of confessions
in most of the States. Confessions
shown to be voluntary are trust-
worthy, Under the old rule delay
between arrest and arraignment
did not necessarily vitiate a con-
fession unless the delay was s0
protracted that it could be said
the delay produced the confession,
in whichh event the confession
might be regarded ad involun-
tary and inadmissible.

In four Instances the court sald
the basis of 1t ruling was an in-
terpretation of the intent of Con-
gress In authorizing Rule 5 (a) of
the Federal Rules of Criminal Pro-
cedure, It would therefore appear
the decision rests in an area
wherein Congress may legislate if
it feels that remedial legislation is
pustified and in the public in-
verest

The most significant sentence
in the Mallory decision, {¢ me, is
the sentence found at the hottom
of page 4 of the Court's opinion:

“The requirement of Rule 5 (a) i

part of the procedurs devised by Con-
gress for safeguarding individual rights
without hampering effective and in-
telligent law enforcamant.”

{ This sentence states the age-old

ve basnh conoerned ev
thoruhunnddinlt!

Balance ke Vitel: <.,
Balance must be lehl
rights to be balanced mc&{‘m

e " "one hand those of the mcund A

from * criminal violence by -the -

most effective . hw enforcement
posaible. :
If too much emphuu is given

o the eficlency of law enforce-
ment, the rights of the accused
may be impaired. Similarly, if we
‘Jeoncern oursalves only with safe-
guarding the defendant's .rights,

we shall encourage and allow fo,

go unpunished the eriminal abuse
n# }nwu-hlﬂlng aitizana ﬂa'lhnn-
lmust. be malntained if we'are to
have equal justice under law.
What rights are involved?
First, there are the rights of
persons accu of crime. It is
our duty an responsjbility as
law enforcement oificers fo be
ever alert to probecl; t.he rights
of the accused.
Second, it 15 at least equally
1 important for us to consider the
rights of the law-abiding ecitizens-
who rely upon us for protection
from the criminal. Those who
live and work and visit in the
District of Columbia and who use
the streets during the day and
night have the right to effective
and Intelligent police protection.

W amva maitld anrmtand that mannia
AVY ULT WOl CGOLNWIGG Wiay pvUputs

here In the District are entitled
to less effective police pratection
than persons living in New York
Memphis or Cincinnatl.

Third, we should consider the
rights o! the innocent person who

| has been mccused of crime. As-

sume that such a person has been
arrested on probable cause but
that the police in their own minds.
question the identification by the
witness. Perhaps they are im-
pressed by the individual's protes-
tation of innocence. They should

have an opportunity to check

turther into the case before stig-
matizing the individual with =
criminal charge and an arrajgn-
ment,
- 'G‘rnn-d-h thara im tha nd b i#aT

TR vadle A3 Wil pAvAA Wb

, sltuatlon of the innocent victim,
Some of these innocent victims of
rapes and yoke robberies are
literally afraid te open the doors
of their homes or apartments to
& stranger, They are afrald to
walk the streets alone. We should
not forget these people in our
concern with the rights of the
accused, .

Legisliation 1s Needed

Experience under the .Malory
rule indicates to me the desic-
ubility of remedial legislation.

In most omses brought to our
attention , by the police there is
ample evidence beside confession
evidence. In some cases, however,
the Moallary rule appear: 4o
hamper effective and intelligent
law enforcement-——murders, rapes,
and yoke robberiea,
| "W R

L4

‘e.-_': "*‘h"- VFTANLL sy o

SR —'probluﬁm %M A

IDM, A
o= -
afdd individual have hem

"Evidence 4. fveet this uliimate
.0

contrary to the
Mallory case.

Trial judges difer ll 0 §
terpretatio to be gtven
lory decision. Some have giv

‘E

fu.
e

- & liberal interpretation. They

have not regarded themiaclves as
bound by what they consider dicta.
Others equally experienced hawa .
given the case a strict interpreta- -
. tion and have rejected confessions

cases involved brutal yoke rob-
beries. Victims hnwdiﬂpulty un~
derstanding why such crimes go
unpunished. Mr. Justice Cardozo’s
admonition should be recalled:
. . . Justlce, though due the ac-
cused, is due the accuser ais0.”

Three Important Reversals

On appeal, three important mur-
der cases have been reversed be-
cause of the use of confessiona
secured contrary to the interpre-
tation of the Mallory cage.

o_ Watson the confessed murderer
L

tel, cannot be retried tor this
mu.rder. :

® Carter, the confessed murderer
of & l4-year-old girl, cannot be
retried because of the restrictions
of this doctrine. His confession,
completely voluntary and trust

worthy, has never been repudiated
by him. Orally he confessed about
four hours after his arrest.

® Starr was convicted of the sec-
ohid degree murder of his wife.
There was ample eyewiiness iesti-
mony, but among other defenses
Starr pleaded insanity. He had
given the police s statement in
which he denjed stabbing his wife.
The statement seemed to be trust-
worthy evidence of his capacity
and understanding at the time of
the Incident in question, The re-
sviewing court, however, reversed
the copviction on the authority of
the Mallory case because it felt
that the Introduction of such an
exculpaiory statement was prejus
dicial to Starr's defenss of in-
sanity.

A [few days ago our Court of
Appeals denied & motion to
remand in the Milton Mallory
case, This defendant {8 a nephew
of Andrew Mallory and had been
convicted of the charge of carnal
knowledge of an 8-year-oid girl,

‘The defense moved to remand
the case for a new trial because
of the delay between arreat and
arraignment, The court’s donial of
this motion was predicated largely
upon specfal and unusus] facts.
Milton Mailory was so intoxicated
. L

- e M e



"oe )
paent of the public’s right te

. defense of

. basiy' Constitutionsl .

vights. - o T
The obm' 'lm on the .

Mallory decision are presenied

here in articies written especially ..

for The Btar by Mr. Gasch,
United States Aitorney for the
_ Dixtrict of Columbia, and Mr,
Wiltiams, a feading Washington
. Iswyer. .

.

‘at the time of arrest that arraign-
ment before a commissioner or
udge would have had no signif-
icance to him. When he was
ober the following morning and
hen confronted with the charge
galnst him, he admitted bhis
guilt within five minutes. .
Under these circumstances .it
does not appear that the Court
of Appeals has changed or liberal-

\
1.

Justice Calls for Action

We have had ‘many conferences
With the chief of police and his

supsrvisory officials, We have met

SLpTIYAoUl y DAlLia -1 L]

with the detective force on three
occasions to lecture them on the
principles of this decision and to
answer as accurately as possible
thelr questions. Certaln practices
formerly considered essentisal to
efficient police work have been
abandoned,

Legisiation which requires warn=
ing the individual before ques-
tioning by the police but which
would authorize the admission of

srenfaccianme chanre ta he valiindare
LUIIICOOIULID QLWL W WG vululiwal ¥

and trustworthy would be In the
interests of justice. It would serve
hoth to safeguard the rights of the
accused and prevent the hamper-
ing of effective and lntelligent law
enforcement.
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THE RULE INVOLVED

ized the Andrew Mallory doctrine.

SRR o

son-
wergies (n redent years was
o off iast year when the
Bopeeme Court reversed Andrew

. - Maligry’s tape conviction.  Most. ‘
' ‘people ars not sure whether the -

‘Malary rule is bad Iaw, but they

_wne"been repeatedly told that.

ory is » bad man ang they

. are violently opposed to any rule,

.which may block his conviction,

Mallory was & 19-year-old col-
ored boy of limited intelligence
who had been charged with a
brutal und unwitnessed rape. He
was arrested at 21 o'clock on the
afternoon of April 8 1854, and
guestioned by the police until he
eonfessed to the crime some eight
hours later., He was not taken
before a United States Commis-
sioner until the next morning. The
Supreme Court reversed his con-
viction, holding that this confes-
gion could not be used against him
‘because it had been obtained dur-
ing an unlawful delay between ar-
rest and arraignment.

The Mallory case was a3 unani-

mous decision by what I believe .

to be the greatest Supreme Court
of our generation. It is significant
that four of the Justices who
joined in this opinion are former
prosecutors.

It is also significant that the
present Attorney General of the
Unuted States says that he s
not at all convinced that the de-
cision needs to be changed by
legislation.

Based on Rule

Under the law no other decision
was ratlonally possible. Rule §
of the Federal Rules of Criminal
Procedure provides that the police
shall take an arrested person
“without unnecessary ‘delay
before the nearest avallable com-
missioner” or other committing
magistrate, who must inform the
accused of the complaint against
him, of his right to retain ceunsel,
and of his right to a preliminary
examination, .

He must alse inform the ac-
lcused that he is not required to

o F
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The Mallory decision hinged on the application. of
Rule 5 (a) of the Federal Rules of Criminal Procedure,

This is the rule:

5 (a)

APPEARANCE BEFORE THE COMMIS-
SIONER. An officer makin
a warrant issued upon a complain

an arrest under
or any person

making an arrest without a warrant shall take the
arrested person without unnecessargedelay before the

fore any hearb

officer empowered to commit persons charged with of- '

'nearest available commissioner or

fenges acainst the law of the United Stateg,

ALIARS D GpteeaidV wait

When a

PR e 22532 =

person arrested without a warrant is brought before
a commissioner or other officer, a complaint shall be

filed forthwith.

A

m———

- ynless it sppears

Rule 5 is the law of the land,
I » police officer Aouts its requirg-.,

ments, he is fiouting the Iaw of.:
e land. It has long been settled -
t Federal officers use the

fruits of their own wrongdoings '

In the celebrated McNabb case,
decided in 1943, the defendants.
were questioned for an inordlnate
length of time before they were
taken before & commissicner and
informed of their rights. The
Bupreme Court reversed their can-
victions on the ground that con=
fessions secured during such un-
lawful detention could not be used
against them. The Mallory rule,
therefore, is nothing more than
the application of a 15-year-oid
‘prineciple in & new case.
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The principal argument ad-
vanced againstvthe Mallory rule’ls |
-actually, the most cogent evidence
of the necessity for it. The police §
and the prosecutors point out that
the commissioner must release an
arrested person unless there is
“probable cause” to believe that
he has committed a crime. They
then urge that they are often un-
able to show “probable cause”
untll they have secured & confes-
gion.

This logic has one fatal flaw,

" Under Rule 4 of the Federal Rules
of Criminal Procedure, a police of-
ficer cannot gecure an arrest War-
rant unless there is “probable
cause” to believe that the arrested
person has committed a crime.
This requirement is dictated by
the Fourth Amendment, which
provides that an arrest warrant
shall not issue except upon “prob-
able cause” The same requires
ment of “probable cause” has al-
ways applied to arrests without &
warrant, If ap arrest s lawful
under Rule 4 and the Fourth
Amendment, therefore, there i &l-
ready *“probable cause” and no
confession is necessary in order to
hold the accused for action by the.
grand jury. Tk - O
If, on the-other hand, there fa
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