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to fraud. In return for a sentence of probation Weinberg

. tan area and elsewhere, for which he had received in return

PRATT, J: ) .

I. ABSCAM

R N I T

"Abscam'" is the code Word\given by the Federal
Bureau of Investigation to an undercover ''sting'" operation
conducted out of the FBI office at Hauppauge, Long Island, °
New York, under the supervision of agent John Good. Abscam

began after Melvin Weinberg in 1977 was convicted in the

Western District of Pennsylvania on his plea of guilty

agreed to cooperate with the FBI in setting up an undeércover
operation similar to the London Investors, Ltd. "business"
that Weinberg had used with remarkable success before his

arrest and conviction in Pittsburgh.

For most of his life Weinberg. had been.a "con
man'" operating in the gray area between 1egifima?e enterprise.
and crudg criminality; For a number of years in the l%pO; ;
and early 1970s, he had been listed askén\infé?mant:by e )
the FBI and had proviaed his cﬁntact‘agent from timeAto

time with intelligence about various known and suspected

criminals and criminal activities in the New York metropoli-

occasional small payments of money. When he was arrested
on the charge that led to his guilty plea, his informant

status was cancelled, later to be reinstated after his
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guilty plea and agreement to cooperate #ith the FBI.

As agent-in-charge of the FBI's Long Island office
Good was, at all times, the supervising agent for Abscam.

Initially, Weinberg worked directly under special agent

John McCarthy who later was replaced by special agent Anthony

Amoroso. Both McCarthy and Amoroso worked undercover with

Weinberg.

The general pattern of the "scam" of'"sting".
operation reflécted Weinberg's earlier theme of representing
wealthy Arab interests who had large sums of cash available
for business opportunities in this country. When operating

outside the law in Huntington, Long Island as London Inves-

‘tors, Weinberg's method had been a "front-end scam" for

real estate investment wherein he would promise to obtain
large loans for his victims and pick-up "éppraisaL" or
"processing" fees of sevéral thousand doilars, but without
ever producing the final loans.

Although not identical to London Investérs, the |
initial plan developed by Weinberg and the FBI was siﬁilarr
Weinberg was to present himself as a business agent for

"Abdul Enterprises', an organization backed by two extremely

-wealthy Arab sheiks looking for American outlets for their

‘cash. He would pass the word of big money available for

deals to other con men and people_ﬁho move between the

legitimate and illegitimate. If criminal prdpos&ls appeared,

>
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appropriate action would be taken by the FBI.

Weinberg and the agents set up business in an
office in Holbrook, Long Island. The FBI's cdde name "Abscam“
came from the first two letters qf "Abdul", combined with
the word "scam". ‘

x

At first Abscam's focus was upon stolem and forged -

securities and stolen art work. Other "investment™ opportuni- '

ties soon presented themselves, and quickly the investigation
turned itself toward Atlantic City and the, gambling casinos
which were then being proposed and constructed. As word
spread about Weinberg's contact with virtually inexhaustible
Arab funds, Angelo Errichetti, who was both ﬁayor of Camdgn,
New Jersey, and a New Jersey state senator, came oﬁ‘the
scene. Errichetti claimed to have extraordinary influence

in obtaining gambling casino 1icenses,\powér over thé commis-
sioners who issued the licenses, connecfions with organized
crime, ability to deal in narcotics, guns and counterfeit
securities; as well as intimate knowledge of which members

of the New Jersey legislature could be bought.

Errichetti brought to the undercover agents Howard

Criden, a PHiladelphia lawyef seeking to promote a gambling

.casino in Atlantic City. Im July of 1979, Errichetti and

Criden met with Weinberg and Amoroso on the sheiks' yacht

in Floridagto discuss financing for the proposed casino




that a client of Criden's wanted to build. In the caurse
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of the day Amorosowanﬂrﬁrrichéftf‘df§é““§éﬁ*thé*pTﬁbIém
that might be faced by the sheiks should a revelution occur
in their country and should they want to come to the United
States as permanent residents.. Amoroso told Errichetti
that he thought cooperation of public officials would be

needed and that money would be no problem.

ImmediatelyAéfter this conversation Errichetti
and Criden formed an alliance in which they undertook_toy
produce for ' Amoroso and Weinberg public officials wha,
in return for money, were willing to use,theif influence
with the government on the sheiks' behalf. Meetings were
arranged at various locations in New York, Philadelphia
and Washington where the FBI monitored the proceedings
with concealed videotape cameras and microphones. Where

videotape was not feasible, audio recordings were used.

Cash payoffs were made by the undercover agents.
to six,memﬁeré of the House of Representatives, oné immigra-
tion official, Mayor Errichetti, two members of the Philadel-
phia city c¢ouncil and, alleéedly, to a member 6f the New
Jersey Casino Control Commission. In additiom to the trans-
actions involving cﬁsh payments to public officials, Abscan
was-stringing along in separate discussions a number of
persons, including Senator Harrison A.-Williams, Jr. and

Congressman John M. Murphy, in connection with promised
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investments on projects in which each was to hold an inter-

est.

Toward the end of 1979 the credibilify of Abdul
Enterprises was beginning to wear thin, because the only

cash produced were Ehe $50,000 payments to congressmemn,

relatively small amounts when compared to the large business

investments and bank deposits which had been proﬁised\by

" Weinberg and Amoroso. Security for the investigation was

increasingly jeopardized as more and more people becaime
aware of Abdul Enterprises and its activities, and the

end of the investigation was clearly in sight by December,

- 1979. Because much of the revealed politiéal corruption

focused on the Philadelphia area, at the request of the

U. S.’Attorney for the Eastern District of Penmsylvania
the investigation was extended for a brief period in order
to provide an opportunity for uncovering there additional

corruption at the local level.

Saturday, February 2, 1980, was scheduiéd as -
the wrap-up day of the investigation, the day onfghich
Abscam was to "go public". A few days before that, some

—

reporters got wind of the investigation and sought informa-

tion about it, particularly from the U. S. Attorney in

‘Philadelphia and from Thomas Puccio and his staff at the

Eastern District Strike Force in Brooklyn. The government

represeéntatives managed to keep the publicity 1id on until

.-
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Louis C. Johanson and Howard L. Criden, décket no. CR 80-

- 00253, Eastern District of New York, tried'before the under-

Saturday, February 2, 1980, when teams of FBI agents inter-

viewed, almost simultaneously, many of those whose activities

with'Weinberg and Amoroso had marked them as either targets B

or key witnesses in the Abscam investigation.

Abscam's surfacing bréught extensive publicity,
enhanced, perhaps, by almost simultaheous surfacing of
other FBI '"sting'" operations, "Brilab" and "Pendorf" in
the—south and west parts of the country, respect?vely.

As a result of the Abscam investigation, grand 1

juries returned the following indictments:

1. US v. Alexander Andrew Alexandro, Jr. and
Alfred Carpentler, docket no. CR 80-00102, Eastern District
of New York, tried before Hon. Mark A. Costantino in October,

1980. :

2. US v. Michael 0. Myers, Angelo J. Errichetti,
Louis C. Johanson and Howard L. Cri&en, docket no. CR 80-
00&49; Eastern District of New York, tried before the under- - -

signed in August, 1980.

3. US v. Raymond F. Lederer, Angelo J. Errichetti,

1/

signed in January, 1981. —




"Hon. John P. Fullam in September, 1980.°
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4. US v. Frank Thompson, Jr., John M. Murphy,
Howard L. Criden and Joseph Silvestri, docket no. CR 80-
00291, Eastern District of Ngw York, tried before the ﬁnder—

signed in November, 1980.” C “i

5. US v. Harry P. Jannotti, George X. Schwartz, _ ‘!
Howard L. Criden and Louis C. Johanson, docket no. CR 80~ -

00166, Eastern District of Pennsylvania, tried before

R T

6. US v. John W. Jenrette and John R. Stowe, : i
docket no. CR 80-00289, District of Columbia, tried before-

Hon. John G. Penn in September, 1980.

7. US v. Richard Kelly, Eugene Robert Ciuzio
and .Stanley Weisz, docket no. CR 80-00340, District of
Columbia, tried before Hpn. William B. Bryant in Deéember,

1980.

8. US v. Harrlson A. Williams, Jr., Alexander
Fe1nberg, George Katz and Angelo J. Errlchettl, ‘docket
no. CR 80-00575, Eastern District of New York, tried before.

4/
the undersigned in April, 1981.

9. US v. Kenneth N. MacDonald and Angelo Erri-

‘chetti,,docket no. CR 81-00366. Indictment returned June

18; 1981, Eastern District of New York, to be tried before

the undersigned in November, 1981.
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10. US v. CharleS‘T.,Walsh, Martin Gabey, Vincent
J. Cuti, Jr., Nicholas Barbato, Angelo J. Errichetti, aﬁd ' .
Bowe, Walsh § Associates, docket no. CR 81-00218. Indictmentrt
returned April 9, 1981; supefseding indictment returned . |
May 21, 1981, Eastern District of New York, to be tried
before the undersigned in September, 1981.§/ g %t
The court fs informed that the Abs;am grand jury

is still sitting in the Eastern District of New York, and

e

that still more indictments are anticipated.

In all cases tried to date, the principal evidence-
against mbst of the defendants comnsisted of the videotapes
of their own words and actions. That evidence was supplement-
ed by audiotapes of meetings and telephone conversations,
,testiﬁony by co-conspirators and unrelated third party
witnesses, and documents. There was also testimony by
FBI agents of interviews with various defendants. In'addi«
tion, Aﬁofbsb and Weinberg testified, but primarily‘to_
set the scené and proﬁide a framework for introduction
in evidence of the video and audio tépes. Some defendants
were severed for trial; all who Qere tried, Werevfound'

guilty by the jury on one or more counts.
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II1. THE SUBJECT CASES

Before conside}ing and deciding the parties!

‘claims on the instant motions, the court will review in

more detail the circumstances qf each of the three cases

in which post-trial motions are now pending.

A. US v. Myers, Errichetti, Johanson and Criden,

The Myers trial involved four defendants. Defen-

dant Michael 0. Myers was a mémber of the United'States

- . House of Representatives from Phiiadelphia; He was brought

to the undefcover'operatives through défendant Angelo J.
Errichetti and defendant Howard L. Cridén, who made contact
Wwith Myers through Criden's law partner, defendant Louis

C. Johanson.

Myers was the -first conéressman to take money -
in front of the Abscam TV cameras. He did so in a hotel
room- at Kennedy Airport on August 22; 1979 in the presence
of Errichetti, Amordso and Weinberg; Johansoh and Criden-.
had both travelled to Kennedy Airport for?the occasion, -

' i

but were not present when the money was given by Amoroso

to Myers. All four defendants shared in the $50,000, with

- Errichetti receiving $15,000, Myers $15,000 and Johanson

and Criden $20,000, part of which they shared with their

Y
.1
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law partner, Ellis Cook, who testified at thevtrial as

an immunized witness.

The specific charges against the defendants were
bribery (18 USC §201(c)), criminal gratuity (18 USC»§101(gj),
interstate travel for unlawful activity (18 USC §1952}, ‘_
andjconspiracy (18 USC §371). Myers was charged with direct-
violations of the first three offenses; the other defendants -
were charged with aiding and abetting Myers' §ommissiQn.,

of the offenses. 18 USC §2.

Myers testified on his own behalf and attempted
to convince the jury that when he appeared on the videatape
and received the money in return for his promise to introduce
a private bill to enable the sheik to’enter and remain
in ﬁhi; country, he was only "play acting'. He argued
that he had no criminal -intent under the federal statutes
because he never intended ultimately to;do the acts for
ghiéh he was'receivipg the money. In other Words,’Myers'
défense was essentially that although he was swindling
the sheik, in no way was he‘compromis;ng his congressionél

office. Resolution of that central fact question rested

peculiarly within the jury's provincé. They had the opportun-~ _

. ity to view Myers on the witness stand and to evaluate

his conduct and statements before the TV cameras._ 1In fact,

the jury asked to review the key videctapes during their
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deliberations. Ultimately they resolved this credibility

‘The central issue presented to the jury was Myers' intent
‘that he took it with a specific intent to be influenced

and that the 6ther defendants aided and abetted him in

‘no verdict on‘the-criminal ératuity count, 18 USC §201(g),

issue against Myers.™

>

Under the court's instructions, the jury's verdicts
of guilty against all defendants necessarily established

the elements of the crimes charged.

bn the bribery count, 18 USC §201(c), the jury-
found that Myers received money from Amoroso in return
for being influenced in his performance of an officiél
act, and that he acted knowingly, wilfully and corruptly.

-

when he took the money. The jury's verdict determined

in connection with official matters relating to immigratiom,

o

his bribery.

Under the court's instructions the jury returned
a.lesser included offense of the bribery count (§201(c)),

because they had found.all defendants guilty of bribery.

On the interstate travel count, lé USC §1952,
the jury found that on August 22, 19794Myers travelled
in interstate commerce from Philédelphia to JFK airport
in New York with intent to carry on the unlawful activity

of receiving a bribe, that he thereafter performed an act
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either to carry on or promote the unlawful activity or.
to distribute its proceeds, and that he acted knowingly
and wilfully. Again Errichetti, Criden and Johansen were -

found guilty as aiders and abetters.

On the conspiraéy count, 18 USC §37%, the jury

found that all four defendants comnspired to defraud the

United States of the faithful and honest service of Congress-

man Myers and to have him receive money as a bribe im connec-

tion with the immigration, residency and citizenship probiemé~

of - the fictitious middle eastern businessmen.

Once the jury resolved the cenfral gredibilit&
issue as to whether Myers was '"play acting".before4thé
cameras with no intent to-have it affect his official con-
duct, the evidence against the defendants was Qverwhelming,
and there is no basis to set aside any of the verdictsa

for insufficiency of evidence.

B. US v. Lederer. ‘ N o -

Trial of the Lederer events seemed like a2 rerun
of the Myers.story. Only the congressman was different.
Raymond F. Lederer was also a member of the House of Repre-

sentatives from Philadelphia. He was also brought to the

"undercover agents through the activities of Criden, Johanson

and Errichetti; He, too, was given-ﬁS0,000 in front of

the TV cameras at a Kennedy Airport hotel in return for

17
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his promise to use his office and influence to assist the

sheik in his immigration efforts. Lederer received only
$5,000 of the total sum, however; the remainder was divided i .

among Criden, Johanson and Errichetti.

The charges against the Lederer defendants were

bribery (§201(c)), criminal gratuity (§201(g)), interstate

travel for unlawful activity (§1952), and conspiracy (§371).°

Lederer was tried alone. See ndtefl, supra.
He presented-a defense of-entrapment which the jury resolved
against him. The court instructed the jury that there
was amplé evidence of inducement‘and that the key entrapment

issue for them to focus upon was whether or not Congressman

" 'Lederer was predisposed to commit the crimes charged.

The jury's verdicts resolved that iésue against Lederer

on each count. Those verdicts also establish all the neces-
sary elements of each of the chargeé beyond a reasonable
douBt. Once again, the videotape evidence showing Lederer

accepting the money in return for his assurances of action

on the sheik's behalf in immigration matters was overwhelming.

C. US v. Thompson § Murphy

Frank Thompson, Jr. and John M. Murphy, United
States congressmen from Trenton, New Jersey and Staten

Island, New York, respectively, were the third and fourth




grew out of a payment made to Congressman Murphy in a hotel

"to use his influence on the sheik's behalf, they did find

.18

members of the House of Repfésentétives‘to be iﬁdicted
in the Eastern District of New York. The facts and charges

against them were more complex and subtle than those.against.?g‘
Myers and Lederer. Their codefendants, Criden and Joseph

Silvestri, were severed. See note Z, supra. . S

Although Thompson had received a $50,000 payment .
from the undercover agents in Washington in connectiom
with his own promise to provide immigration assistance

to the sheik, the charges against him under ‘this indictment

near Kennedy Airport. The government's evidence showed

that Thompson had approached two other congressmen, John

P, Murtha and defendant Murphy, encouraging them to meet

with the sheik's representatives in return for "walking
around money" that would be shared with'Thompson‘ The

Thompson-Murphy trial was complicated by an involved transac-

-tion wherein Murphy and a business partner sought from

the sheik financing for the acquisition of a shippiﬁg,ggmpan? i“

-in Puerto Rico.

Murtha refused to accept the money, and no indict-

ment was returned against him. The jury found that Murphy

"did accept the money offered to him, and while the jury

found Murphy not guilty of bribery, apparently because

they were not satisfied that he had fully committed himself

* e ey e -




Murphy guilty of receiving a criminal gratuity (§201(g)),7 |

conflict of interest (§203(a)), and conspiracy (§371].
Pursuant to the court's instructions, the jury did not
return a verdict on the interstate travel count (§1952)
since they found Murphy not guilty on the bribery count.

Thompson was found guilty of bribery (SZOI(E)), .

criminal gratuity (§201(g)), and consbiracy (s371). The .

jury found him not guilty on the conflict of interest charge .

(s203(a)); Tﬁbmpson was not charged with a travel act viola-

tion.

The key transaction in the Thompson-Murphy case

was the transfer of $50,000 to Murphy in a briefcase on
October 20, 1979. Under thé court's instructions the jury's
verdicts establish that each defendant knowingly received
part of the money that was in that briefcase. The‘juff‘

was instructed, "if a defendant did not receive pant of

that money then you must find him not guilty on thi$ count:

[briBery] as well as on the other substantive counts.™

Murphy did not testify, but through argument
of counsel it was urged that Mutpﬁy did not know that there
was money in the briefcase that was passed. Thompson did
\testify and claimed he knew nothing whatsoever of the Murﬁhy
trénsaction and denied having ever réceived.gny of its

proceeds. Both contentions were rejected by the jury,

Wi Srs Dy oo n [

20
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which found each defendant guilty on some counts, and not
guilty on others. Again, the videotape evidence against

the defendants, corroborated by the testimony of Murtha . B
and other non-government witnesses, established an overwhelm- ?

ing case. Weinberg and Amoroso pravided their usual testi-

mony linking together the various audio and video tapes.
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.in US v. Myers, 635 F2d 932 (CA2), cert. denied, us .,
‘101 SCt 364 (1980). ‘

- on the ground that the motions could be dealt with more

22

III. PRETRIAL AND POST-TRIAL PROCEEDINGS

m ———— e

Extensive bretrial motions were made by all defen- ',
dants in all three of these cases. -Representatives Myers,
Lederer, Thompson and Murphy all claimed legislative immunity
under the speech and debate clause of the constitution,
andtpretriél appeals were heard‘ﬁ} the Second Circuit §n .
that issue. In all cases the district court's\orders.refﬁs_
ing to dismiss the indictments were affirmedi‘ The key

decision was written by Judge Newman of the Second Circuit

A number of othef issues weré raised by preérial
motioé seeking'dismissal of the indictment on grounds of
governmental misconduct, denial of defendants® due process
rights iﬁ the conduct of the investigation, entrapment\
as a matter of law, and various other issues whiéhvﬁuring
the course of the proceedings have beeﬁllopsely refe;red -

to as the "due process" issues. a R

rl

A1l three of these cases were originally assigned
to Judge Mishler of_ this court. In his original dispositiom

of the "due process' motions Judge Mishler reserved decision

effectively after presentation of the government's case

at trial. He indicated that if he found any merit to the




due process claims, he would conduct a hearing between
the government's case and the defendants' case and then
decide the questions raised. Four days before the Myers

case was to go to trial, however, Judge Mishler recused

"himself and these cases were reassigned to the undersigned.

Just before the trial Eegan the '"due process”
argUments~ﬁere again advanced by defendants who reasserted
their desire for a pretrial hearing. By that time, Judge
Fullam in the Jannotti case in Philadelphia had conducted

many days of pretrial "due process'" hearings but had been

‘unable to resolve the questions presented, which he finally

reserved for post-trial determination. Under those circum-

stances, this court ruled that the due process hearing

- would be deferred until the jury in thé Myers case retired

to deliberate, and then any additional testimony that was

required could be heard before the court sitting without .

a jury.

. As- matters deVeloped, defense counsel ithxers~
argued persuasively that this court's modified plan was . .
impractical; as a result, the "due process” claims of the

convicted defendants in the Myers, Lederer, and Thompson

cases were heard simultaneously in January and Februar?
of 1981, at a consolidated hearing held shortly after the

jury had found Lederer guilty.

23
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only before this court in both "due process" hearings and

-ings, to the extent that such evidence might be brought

trial motions.

‘permitting a wide-ranging scope of inquiry, seemingly endless :

24

The Williams trial did not take place until April,
1981, after the first "due process“ hearing had been con-
cluded; consequently, a separate '"due process" hearing
was conducted in June, 1981, and the post-trial motions
in Williams #ill be decided separately after counsel have
had an opportunity to brief the issues. Ali parties'in S

all four cases were given the opportunity on the "due process'™’

issues to reiy upon all of the evidence developed, nat

in all four tfials, but alse-before Judges Fullam, Penn f

and Bryant in their respective trials and due process hear-

to this court's attention before determination of the post-

This court recognizes that the lengthy.''due pro-
cess" hearings permitted in these matters have extended
well beyond what would be appropriate in the usual criminal

case. Conscious decisions and express rulings were made

cross-examination by defense counsel of a«éeemingiy endless
list of witnesses, and extensive use of hearsay and opinion
testimonyﬁ In addition, the court ordered the government

to produce many iﬁternal documents of the just;ce depaftment

and the FBI. At times the proceedings more resembled a

series of depositions and requests for document production
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.in a securities fraud or antitrust case than a hearing

to determine whether the government had violated the "due

process" rights of defendants in a criminal prosecution. ..

In most instances, even when the court had doubts about
the suitability of a line of questiening or whether a docu-
ment should be produced, decision was resolved in favor

of the defendants. :

There were gubstantial reasons for such liberality
to defendants, unprecedented in this court's experience.. |
In the first place, from the very beginning it was apparent
that these were significant cases to the defendants, to
the FBI, to the justice department, to the public, and
perhaps even to the very structure of our governmental
system. Large sums of money had been spent in the Abscam
investigafion. High-ranking members of Congress had been
indicted. The integrity of both the FBI and the justice
department had been vigorously challenged. A mnovel investiga;

tive technique had been employed against members of Congress
and others without prior specific suspicions.Z/ - And tﬁe-
entire matter had been given extensive national coveragé

in the news media, reflecting notvonly the importance of

the criminal actions, but fundamental political and consti-

tutional issues in which many segments of the population

had an interest.

1
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_effort by all parties has been devoted to this case. Justice

26

Second, since the United States Supreme Court
has not yet expressly ruled 6n many of the legal issues
presénted, and the issues raised are novel questibns of
great public importance, final review by that body is a

distinct possibility.

E

v

Third, it is advantageous for this court te have . |
developed a complete record so that review omn appeal can
be final, without the need for a remand to develop further

areas of possible inquiry. Already, enormous time and

to the partiés and to the public demands final resolutiom
on one trip thfough,the appellate review system if that

is at all possible.

Féurth, the political, professional and business
careers of the defendants have been destroyed or at least
seriously compromised by the indictments, trials and convic-
tions. Whatever final sentences might be:imposed,‘thg ) i‘_ ;\
harm to theée defendaﬁts from the mere fact of conviction B -
was significant, thereby requiring meticulous‘revieé'cf

every possible basis for vacating those convictions.

Fifth, although the cases before the undersigned
were tried in the Eastern District of New York under the
jurisdiction of the Second Circuit, all but one of the

defendants reside in New Jersey or Pennsylvania under the




jurisdiction of the Third Circuit. A serious claim was
made by most of the defendants that the government had
wrongly manufactured jurisdiction'in the Eastern District
of New York by scheduling the payoffs in this district
to the prejudice of those defendants who reside im the

Third Circuit. Since there appears to be some conflict

between the views of the Third Circuit and the Second Cir;uit

on '"due process' problems, compére'US V. Twigg, 588. Fz2d.-

373 (CA3 1978) and Government of Virgin Islands v. Smith,

615 F2d 964 (CA3 1980) with US v. Turkish, 623 Fzd 769

(CA2 1980) and Grochulski v. Hendersom, 637 F2d 50 (CA2

1980), cert. denied, 101 SCt 1383 (1981), it appeared fair

to both the government and the defendants to explbre all

factors that even remotely suggested some possibility of

relief to the defendants under the precedents of either

the Secoﬁd or the Third Circuit.

Seventh, the nature of the claims asserted by

defendants -- over-involvement of the government in creating

the crimes charged, specific governmental misconduct during
\

the course of the investigation, and suppression of exculpa-
i

tory information during the course of - the investigation
and trial -- dealt primarily with factors beyond the direct

knowledge of the defendants, so that whatever evidence

-could be developed would have to come by way of the hearing

from government records and government witnesses.

x




directly upon the Philadelphia phase of Abscam, a phase -

Eighth, in the Abscam case tried in Philadelphia,

US v. Jannotti et al., Judge Fullam had conducted further

""due process'" hearings after the convictions and had found

reasons for dismissing the indictments there. US v. Jannotti,

501 F Supp 1182 (ED Pa 1980) (aﬁpeal pending)«/ See: discus-
sion of Judge Fullam's decision in section VIT, infra.

In the course of his "due process'" hearings, Judge Fullam
at many points foreclosed testimony about the  New York

cases, and restricted his inquitry to matters that bore

that focused primarily om local officials during a period
of some 10 days at the very end of the investigation.
In the present c¢ases, which involved elected federal offi-

cials engaged in activities over some seven months, the

need for a more wide-ranging inquiry seemed compelling.

In short;'the procedures followed by‘tﬁis court
and the~rq}ings made throughout the‘course offthg-due process .
hearings were guided by a senéitfve concern for the rights |
of these defendants, an awareness of the unsettle& legal \
principles governing disposition of defendants; claims,
and an appreciation of the public importance of the Abscam
investigation in general and the conduct of these defendants
in particular. Together, these factors persuaded the court

that wherever possible, consistent with legitimate govern-

mental needs for continued secrecy, open disclosure of




the Abscam investigation and the government's handling

of it was both mecessary and deésirable.

As a result of the foregoing, the court has before
it, and has considered in makiqé this decision, all qf
the testimony developed in four weeks of the MZ§£§ trial,
thrge weeks of the Thompson trial, one week of the Lederer B
trial, five weeks of the Williams trial, three weeks of
the first due process hearing, and one week of the éecond
due process hearing, making altogether approximatgly.l7
.wéeks of trial presided over by this court represented
in approximately 20,000 pages of transcripts. In additi;n,
the court.has'reviewed all of the testimony in the due
process hearings before Judge Fullam, and those selected
portions of the trials before Judges Fullam, Bryant and
Penn, as well as the due process hearing before Judge Penn,
that counsel have focﬁseﬁ upon. The many volumes of the

FBI's Abscam files from both headquarters in Washington

and the Brooklyn-Queens office were reviewed im camera,

resulting in directions to the government to pr&duce all
or parts of many documents. The court has also reviewed
and considered the govermment's pre-p}osecution.memoranda,
the so-called "Del Tufo memorandum’, the "Blumenthal report"
“on publicity leaks, a large number of video and audio tépes

and transcripts, and hundreds of other exhibits.
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The post-hearing memoranda of counsel constitute
a stack of briefs some six inches high. An even larger
stack of motion papers was created by the pretrial, prehear-
ing, and mid-hearing submissions of counsel, many of which
were incorporated by reference into their final submissions.
All of those papers have been read and carefully considered -,

by the court.

" With that background, the court next turns to

an outline of the specific claims of the- parties-and,. final- ...

1y, to a discussion of the merits of those claims together

with the court's findings and conclusions, where necessary,

with respect to those claims.
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IV. DEFENDANTS' CLAIMS

A. Claims of The Myers Deféndants.

The four defendants in Myers have filed joint
briefs in sﬁpport of all post-~trial motions and thus their
arguments are referred to collectively. TheyMXg;g}defendant§
essentially claim that the Abscam investigation did not ‘
uncover criminal conduct, but instead created or instigated
any criminality that may be present, and that improper ‘
delegation of éuthbfity, lack of supervision, inadequate

documentation and the reward system used by the government

created such doubt as to the truth, reliability and integrity

of the verdict as to require dismissal of the indictments.

The Myers defendants urge, in effect, that notwithstanding

their failu;e to claim entrapment at the trial, they are
_not precluded from now asserting a defense of:"entrapment

as a matteér of law", or "objective entrapment'". They urge

that many states have recognized and legislatively adopted

objective entrapment and that the federal courts should  ~ ~

constitutionalize that trend..

More particularly, the Myers defendants argue
that the government did not infiltrate or uncover ongoing
criminal activitf, but instead‘creaéed such -activity; that
the government offered dverwhelming inducements to the

Myers defendants; that Abscam was conducted without adequate
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safeguards, particularly with respect to supervision of
Weinberg; that the techniques employed by the govermment
in Abscam were "outrageous" within the meaning. of Hampton

v. United States, 425 US 484 (1976); that there was entrap-

ment as a matter of law; that the compensation of Weinberg

as an informant is unconstitutional; that it is improper

Al

to undertake a general investigation into the corruptibility -

of members of a particular branch of govermment without

some "well-grounded basis'"; that as a matter of constitu%
tidnél law the ''so-called due prdCésé defense or objective
strand of the entrapment defense" should be available to

a defendant subjected to "outrageous governmental investiga-
tory‘action"; that the destructiom, erasure Qr unéxplained
loss of tapes requires an inference that the tapes contained
exculpatory matefial; and that in én undercover investigation
the verbal assertion by a potential target that he- or she
desires to act within the law forecloses any further investi-

gation of that individual.

B. Thompson's Claims.

Defendant Thompson advances argument§ that aré
similar, although more focused. He urges what he character-
jzes as "the doctrine of governmental overreaching" as
requiring dismissal here because the government instigated
rather than discovered the crimes and because its selection

of "targets'" was arbitrary and unprincipled. Thompson

s aear 2 mpewr % - s newner e e P R
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further urges that the indictment should be dismisse& Eeéaﬁsém B
in the course of the Abscam investigation there wefe wide-
spread and continuous violations of laws, regulations and
guidelines in the control and monitoring of the informant :
Weinberg, in using Criden and other "middle men", in lacking
reasonable suspicion before bringing public officials before

the video cameras, and in ignoring or disregarding "red

flags" and substantial legal questions that arose. Thompson

further argues that inadequate documentation of the investiga-

f

tion, unauthorized disclosures of .information.to.the press ..

by the government, attempts by the government to intimidate
witnesses, failure to observe the requirements of Brady

v. Maryland, 373 US 33 (1973), and other possible vialations

of law require dismissal of the indictment against him.
Finally, Thompson urges that the circumstances of his involve-

ment with Abscam constitute entrapment as a matter of law.

C. Murphy's Claims.

Defendanf Murphy érgues that the government's
conduct of the Abscam investigation violated principles

of fundamental fairness because the justice department

_ targeted congressmen in violation of principles of separation

of powers and the speech or debate clause, failed to take
into account the nature of Murphy's duties as a legislator,
and failed to consider the right of all citizens to petition

Congress and Congressman Murphy for redress of grievances.

- . - v a v —

Voa emlad’t
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Murphy further argues that his prosecution was the product
of governméntal overreaching in the creation and promotion
of crime ‘and that the government's outrageous creative | R
activity was designed to lure Murphy into criminality without §
any indication of his predisposition or prior agreement |
to engage in wrongdoing. He further argues that as to

him the government deliberately or reckessly created ambigu‘{
ous and misleading evidence of criminality. Murphy's final
argumeht focuses upon claimed misconduct by the government

in the Abscam investigation and prosecution, and argues

FR Sy

that the miéconduct'caused him specific prejudice. He
contends'fhat dismissal of the indictment would not hérm

any 1égitimate.law enforcement purpose, but on the contrary .
would serve as a deterrent against any future Abscam-type

abuses.

D. Lederer's Claims.

Defendant Lederer claims he was deprived of due ;

process and that he was the Victim of entrapment as a matter 'é
of law becaqsé Abscam constitutes outrageous conduct omn ‘
the part of government agents in that they created rather
than discovered crime; allowed Weinberg and Amoroso to

act in ép uncontrolled fashiong manufacfu;ed jurisdiction
over defendants; selected a venue thaélwould avoid the

Third Circuit's decision in US v. Twigg, 588 Fzd 373 (CA3

1978); provided improper incentives for Weinberg; appealed




to the civic duty of taréets‘to involve them in‘Abscam;:
improperly used "middle men”; attempted to mislead the
court and jury about the creation of the "asylum\scenafio"; d~=.
permitted an FBI agent, the gbvernment prosecufor and Wein- _f
berg to separately contract to write books about Abscam; |
failed to safeguard against entrapment; trapped Lederer
int§~gi€ing a false statement to the FBI; withheld evidencé
of Weinberg's criminal record; leaked untruthful stories
to the press in order to interfere with coopéfation among
co@efendanté; destroyed evidence; withheld pridr statements

‘of Amoroso and Weinberg; violated the principlés of Brady

v. Maryland, 373 US 83 (1973); and instructed agents to
testify falsely and to withhold information at the trial.
Lederer further argues that he was entrapped as a matter

of law.

E. Claims of the Government,

The- government argues that the Abscam investigatien -

in its totality was‘both appropfiate‘aﬁ& constitutional,
that the rights of none of the defendants were'yidlateé
by the investigation and that there ﬁas no exculpatery ‘
evidence withheld from the defense. In the government's
view, all of the defendants' '""due process" contentions.
basically fall into two categoeries, neither of which has
validity: governmental "over-involvement" in the creation

of criminal ‘activity, and the government's failure to take
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measures to ensure that innocent people would not be wrongful-
1y ensnared and convicted. The government urges that defen-
dants' claims

cannot be comsidered in the abstract,.

for the facts as developed at the trials

reveals [sic] a collection of unscrupu-

lous public officials who were never

"yictimized" by the informant or the

intermediaries and whose guilt was .

clear because they were clearly guilty, - ;

not because théy had been manipulated

to appear in compromising positioms

before the -cameras.

Government's memorandum at 1.

The government further argues that the Abscam
investigation was pursued in good faith and conducted profes-
sionally in view of the circumstances, that no right of
any .defendant was infringed and, finally, that whether
an operation such as Abscam is "godd"™ or "bad" is a matter
to be decided initially by the exeécutive branch of odur
government, subject to legislation by Congress, but does

not present judicial questions under the due pracess clause.

" As an alternative to dismissal of the indittment;

all defendants also move for a new trial on various grounds;

including insufficient evidence, errors in the charge,

and Brady violations. See section IX, infra.

o
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.A. Entrapment.

V. GENERAL ﬁISCUSSION OF BASIC LEGAL CONCEPTS

Whenever government agents, in carrying out their
law enforcement functions, assist criminals or participate
with them in their criminal activity, questions arise as
to the propriety or legitimacy of the government's conduct
and as to whether the law should punish a person for engaginé
in governmentally instigated criminal activity. The answers

must draw on considerations of philosophy, psychology, 3

-t

statutory construction, constitutiomal law, practical needs
of law enforcement, and even undifferentiated visceral

feelings about right and wrong.

’Much~of the judicial discussion of these questions
has focused on the ideas generally encompassed in the concept
"entrapment''. Although virtually all judges have agreed

that an innocent person who was "enirapped" by government. '
agen;s iﬁto committing a criminal act should not be cbnvicfad:%
theré is less agreement on the proper principles underlying 3
the éoncept of entrapment and on what factors do or do .

not constitute entrapment.

Under the so-called "subjective' approach to
the defense of entrapment, :two factors must be considered:

Was the defendanﬁ's crimindl conduct "induced' by the govern-
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ment agent? If it was, was the defendant "predisposed"
> p P

to commit the crime? This sﬁbjeetive~app;0ach:focuses e
upon the conduct and propengities of the particular defendant&f
in each case. It is for the jury to determine, first, .
whether there is sufficient evidence of "inducement' and,

if so, whether the‘gove;nment has proven beyond a reasonable
doubt that the defendant was~"predisposed”.§/ In theory, :
the subjective approach to entrapment is groundéd in legis-
lative intent: if aﬁ.otherwise innocent peréon was entrapped
by a/governﬁent agent into performing a criminal act, the

legislature never intended that his conduct be punished.

Sorrells v. US, 287 US 435 (1932); US v. Russell, 411

Us 423 (1973).

”Ob}ective” entrapment is a term applied to either
of two different concepts. Under ane view of‘"objective"
entrapment the focus is not upon the,propenéities and predis-
positions of the individual defendant, but instead upon
an objectivé sténdard of "persons who would normally avoid
crime and through:sglf—struggle resist ordinary tempté—

tions'", Sherman v. US, 356 US 369, 384 (Frankfurtef, J.

‘concurring), in order to determine whether the inducement .

tendered by the government agent was unaccceptable.™

The. second view of "objective' entrapment focuses
upon the conduct of the government agents in each particular

case to determine whether that conduct '"falls below standards,,




‘ ’A | : ’ ‘ . : ' ; . s - - ee . = B N
R - .- -
’ .

to which common feelings respond, for the proper use of

governmental power“. US v. Russell, 411 US at 441, (Stewart,

J., dissenting). However, and despite eloquent arguments
in several dissenting and coﬂcurring'opinions, Sorrells,
287 US'435; Sherman, 356 US 369; Russell, 411 US'423;

and Hampton, 425 US 486, the "objective' approach to entrap-

~
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ment has never been accepted by any majority of the Supreme

Court.

Some -confusion has arisen because "objective”

entrapment, the view that over-involvement of the government

in the commission of a crime requires dismissal of an indict-
ment, has also been called "entrapment as a matter of law".
Further semantic confusion has arisen, however, because

the term "entrapment as a matter of law'" has also beem

: applied to a situation where,’on the evidence presented,

no jury could find beyond a reasonable doubt,’that the

defendant was predisposed to commit the crime that was

‘induce& by the government. agents. . Sherman v. US, 356 UsS -

369; see US v. Jannotti, 501.F Supp at 1200. Under that

view, "entrapment as a matter of law" simply means that

insufficient evidence was presented to warrant the case

going to the jury on the issue of defendant's predisposed

‘. state of mind.

Entrapment is a difficult, conceptually slippery,

and philosophically controversial concept. Ever since

i
i
i
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issue of entrapment. Sorrells,%ZS? US 435; Sherman, 356

Sorrells v. US, 287 US 435 (1932), the Supreme Couﬁt has

divided sharply on the standards to be applied'in reviewing

the conviction of a person whose criminal conduct was in

part facilitated by government agents. In US v. Russell,

411 US 423 (1973), a Supreme Court majority of five claimed

to adhere to Sorrells as a precedent of long standing that
had already once been reexamined and implicitly reaffirmed

in Sherman v. US, 356 US 369 (1958). Writing for the court

in Russell, Justice Rehnquist pointed out that "since the

“[entrapment] defense is not of a constitutional dimension,

= —

.Cdngress may address itself to- the question and adopt any

substantive definition of the defense that it may find

1
desirable." 411 US at 433 (footnote omitted).

{
H
¥

Four Supreme Court deéisions are central to the
US 369; Russell, 411 US 423; and Hamﬁton, 425 US. 48%. )
Familiarity with the majority, concurring, and dissent-
ing opinions in those decisions is assumed.  From those
decisions as a whole it appears that the "objective" viewV‘
of entrapment as espoused by Justice Brennan in Hampton
has never been accepted by a majority of the Supreme Court.

The '"subjective'.view has been adopted in Sorrells, Sherman

and Russell and appears to be still acceptable. to a present

-majority of the current Supreme Court bench, at least in

4(
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most cases, where a defendant's predisposition has been:

established.

Hampton presents a more complex picture. There,

three justices voted to solidify the subjectife approach
SO that‘under no cifcumstances,'regardless of how egregious
the. governmental conduct, could a defendant who was found ;
by a jury to have been predisposed to commit the crime

\have the indictment dismissed for govermmental misconduct.
425 US 484. Three other justices believed that the circum-
stances §howed that governmental officials had purposefully
‘created the crime in Hampton and that such creative activity
by governmental officials required dismissal despite defen-
dant's predisposition to commit the crime. 425 US at 495
(Brennan,- J., dissenting). Two other justices in an opinion
‘written by Justice Powell found that Hampton was controlled
by Russell, that Hampton- had not even raised the issue

of predféposition, and that his entrapment defense, there-
.fore, failed for lack of proof.. 425 US at 490 (Powéll,

J., concurring). Justice Powell deciined; however, to

close the door entirely upon the possibility of court inter-
vention in an extreme case. He refused to accept the premise
_"that, no matter what the circumstances, neither due process

principles nor [the Supreme Court's] supervisory power

could support a bar to conviction in any case where the .

41
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Government is able to prove predisposition." 4Z5 US at

495. 1In footnote,\Justice Powell added:

I emphasize that the cases, if any,
in which proof of predisposition is
not dispositive will be rare. Police
overinvolvement in crime would have
to reach a demonstrable level of out-
rageousness before it could bar convic- .
tion. This would be especially difficult .
: to show with respect to contraband
@ offenses which are so difficult to : ’
detect in the absence of undercover '
Government involvement. One cannot
easily exaggerate the problems confronted
by law enforcement authorities in dealing
effectively with an expanding narcotics
. traffic *# *# * yhich is one of the major
( ‘ contributing causes of escalating crime
in our cities. #* % % Enforcement offi-
cials, therefore, must be allowed flexi-~
bility adequate to counter effectively
. . such criminal activity.
. . , 425 US at 496 n.7 (c1tat10ns omltted)

Thus as the Court divided in Hamgton, with_JusticeA
Stevens taking no part: ;hree judges'would make,ﬁredisposi~‘
tion the on]y‘issue;lthree judges would eliminate predisposi- ;
tlon entirely; and the dec151ve two. concurrlng votes,‘express—f
ed in Justice Powell's opinion, 1nd1cate that pred1sp031t10n E

is not only relevant but will be dispositive in all but

the "rare" case where police over-involvement in the crime
reaches "a demonstrable level of outrageousness". Since f
Hampton had been predisposed, and since the police imvolve-
ment in his crime was not "outrageous", his conviction

was affirmed. The three dissenting judges would eliminate




. B. Qutrageousness.

consideration of predisposition entirely and would instead

devote their attention only to governmental misconduct.

While they would prefer to be more restrfbtive—of-permissiblen:

governmental involvement in crime than Justice Powell's

test of '"outrageousness", the dissenters' position a fortiori

accepts the "outrageousness'" standard, making it the point

in the continuum of escalating police involvement in crime

where five members of the present court agree that a convic-

tion should be overturned-.-and an indictment dismissed.

Until further word from the Supreme Court, there- .

‘fore, as a matter of strict legal precedent, this court

must assume that while the subjective view of entrapﬁent,
is thé general guide, it is nevertheless subject to an

overriding excéption that under either the court's super-
visory powerlg/_or the due process clause, a predisposed

defendant- cannot be convicted if police over-involvement

_in his crime reaches 'a demonstrable level .of outrageous-

‘ness”. See US v. Johnson, 565 Fzd 179, 181 (CA 1 1977):

oty -ty

Whaf conduct by law enforcement officials would ¢

be "outrageous"? . No clear standard has evolved. Many

" partially relevant factors have been discussed, argued,

and either accepted or rejected in various opinions on

the subject. The court has reviewed and carefully considered
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numerous cases, including the following: (1) United states

Supreme Court: Sorrells v. US, 287 US 435; Sherman v. US,

356 US 3695 US v. Russell, 411 US 423; Hampton v. US, 425

US 484; (Z)VSecond Circuit Court of Appeals: US v. Viviano,

437 F2d 295 (CA2), cert. denied 402 US 983 (1971); US v.

Nunez-Rios, 622 F2d4 1093 (CA2 1980); US v. Corciong, 592

F2d 111 (CA2 1979); US v. Archer, 486 F2d 670 (CA2 1973);
US v. DeSapio, 435 F2d 272 (CA2 1970), cert. denied,402

US 999 (1971); US v. Brown, 603 F2d 1073 (CA2 1979); (3)

Cases from other circuits: US,vi,Smith; 538 F2d 1359 (CA9

1976); US v. Quinn, 543 F2d 640 (CA8 1976); US v. Graves,

556 F2d 1319 (CA5 1977), cert. denied, 435 US 923 (1978); \:ﬁ
-US v. Leja, 563 F2d 244 (CA6 1977), cert. denied, 434 US

1074, 436 US 948 (1978): US v. Johnson, 565 F2d 178 (CAL

197Zj, cert. denied, 434 US 1075 (1978); US v. Twigg, 588

F2d 373 (CA3 1978); US v. Szycher, 585 F2d 443 (CA 10 1978).

0of a%l the foregoing cases, only one, the Third'
Ciréuit's decision in Twigg, has actually held that an
indictment should be dismissed under the supérvisofy péwer :
or due process clause.because governmental cénduﬁt was.
"outrageous'. Although most of the other cases recognize
the possibility of such a conclusion, none of them has

held under the circumstances presented to the court that
' 11/

dismissal of the indictment was an appropriate remedy.




® S ' ' § o N 45

_ __The central issue now tendered by defendants

'_5 ©© " in this case is whether the circumstances of the Abscam

- ~investigation and the govermment's conduct toward the particu::
lar defendants reached "a demonstrable level of outrageous-
ness" sufficient to require dismissal of the indictments. >
Before addressing the circumstances of Abscam and the particy-

‘.} lar problems of these cases, however, it may be useful '

to list many of the factors that have been the focal point

of discussion in the cases cited by>counsel. Among those

factors are the following: ' .

4
[ \.. ) 1. Did the government agents initiate or instigate

the criminal activity?

2. Was the government's participation essential

to the crime?

-~

3, Had the defendant engaged in similar criminal

. activity before the government agent came on. the scene?

4, - Was the activity of the government agent,

when viewed alone, criminal? -

S . 5. How easy or difficult is the job of law enforce-
ment officers in combatting the kind of criminal acfivity

involved? !




" to commit the crime?

6. Do the police need to use the kinds of tactics

utilized in order to effectively detect the crime?

7. Did the government provide the imstruments
or implements (e.g., drugs, laboratory equipment, chemicals,

money, suitcases) to commit the crime?

8. If an informant was used, was the informant

reliable? Did he have a criminal record?

9. . Was the informant paid a fee conmtingent upon _

" the number or importance of defendants apprehended or con-

victed?

10. Did the informant violate the law, or urge

others to violate it?

11. Did the informant or the undercaver agents

exert pressure or use- threats on defendants to induce them

12. Did the informant or undercover agents engage
in other activities, not directly related to the érime,

which violated the law or weré dishomorable?

13. Did the government agents show a proper

regard for judicial and police processes?
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crimes were being committed in their presence?

47

14. Did the government's agents perjure themselves
by false reports to the police, to a judge, or to a grand

jury?

15. Did the activities of the agents actually

harm innocent citizens not the subject of the investigation?

®

16. Did the activities of the government agents

have any direct adverse social consequences?

17. Did the undercover agents stand by while o

18. What was the value to law enforcement of
the information being obtained by the informant and under-
cover agents?

19.- How important was the crime and its detectiom

in the overall social scheme?

20. How closely were the informant's-activities , %

supervised by the govermment agents?

21. Was the claimed outrageous conduct of the
agents an isolated instance, or was it part of a widespread

and continuous system? ' -

22. Did the investigative technique complained

of produce a substantial danger of unreliability and thereby




nized that in order to combat crime in our society it is . !

48

potentially expose innocent people to prosecution and pos-
sible conviction?lz/ |

Although there are some indications from.gome
dissenting justices in the United States Supreme Court f
that undercover activities, deception, trickery and simiiar
techniques by police should be impermissible under our .
constitution, the great majority of opiniomns on the subject,
and all holdings by the Supreme Court and, as far as this

court is aware, by the circuit courts as well, have recog-

permissible for police to employ artifice and stratagenm,
to use undercover agents who deal directly with criminals,
and to present opportunities and facilities to them for

the commission of an offense.




VI. SPECIFIC DISCUSSION OF DEFENDANTS' CLAIMS

We turn now to a discussion of the merits of
the defendants' claims. For discussion purposes the claims
will be divided into four groups:
A General Nature of Abscam.
B. Specific Operations of Abscam.
C. Weinberg and His Conduct.
D

. Miscellaneous Arguments.

A.. General Nature of Abscam.

1. Objective Entrapment and Entrapment as a Matter of
Law. '

, Ali defendants urge, as a primary contention,
that the indictment should be dismissed because the Abscam
investigation did not uncover criminal conduct, but. instead
created and instigated it. This argumént challenges the
.essential nature of the govermment's "sting™ operation,
which presenfed to defendants a false and fictitious_buti
. convincing "scenario" of a wealthy sheik}willing to pay
cash for prémises of assistance in his immigraéion to the
United States. Defen&ants argue that this scenario induced~
. them to participate in criminal events they otherwise would

"not have engaged in, simply because absent the governmment's
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actions they would not have had the oppdrtunity to do so

-- at least with this sheik. -

The central defect in defendants' argument is

that it simply does not represent the law as established

by the United States Supreme Court. As noted in the '"general

discussion", section V, supra, eloquent dissents have urged
that objective entraﬁment be adopted as a cénstitutional
principle so that whenever a government agent provided

the impetus for a crime, prosecution would be barred.

If that were the law, clearly these convictions would have-

]

to be dismissed; indeed, if that were the law, these prosecu-

tions would never have been brought. However, and as already

noted, whenever the dissenting or concurring justices on

. the Supreme Court have urged objective entrapment as a

principle of constitutional law or as a basis for invoking

the supervisory power, see Hampton, 425 US 486; Sorrells;l
287 US 435; Russell, 411 US 423%; and Sherman{.SSG UsS 369,
the‘majority has reiecteq the concept.. Thus, chept‘for ’
the possible ayailabiiity ofgan "outrageous‘gévernmeﬂtalj
conduct" argum;nt, discussed below, defendants’ entrapﬁent
claims inlthesg cases are restricted to principles of sub-
jective entrapment, where the creative activity of -the
government entraps into criminal conduct a defendant who
was not predisposed to commit the cr;me. As already noted,

i

i
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the focus of this defense is upon whether the &efendant'A

was predisposed to commit the crime.

Predisposition is generally a question of fact
to be determined by the jury; Of all the defendants before
the court in these three cases, only defendant Lederer
requested that the issue of entrapment be submitted to
the jury, and, of course, the jury found him predisposed,
a -decision that cannot be overturned because it is supported
by sufficient -evidence. Since the other defendaﬁts did
not request an entrapment charge, the issue of subjective .
‘entrapment is no longer open to them.ls/ ' e
Substantial parts of the memoranda submitted
" by the Myers defendants focus upon why ;his court shoula
apply the principles of objective entrapment. But in view
of the consistent position taken by the United States Supreme
Court agains& the arguments of its diSSenters, it would
be improper fer this court to de;ide'these cases by adopting
objective entrapment. Presumably, the Supreme Court- could -
overrule its clear precedents to the contrary and impose
such a fuﬂdamental change on our criminal justice system.
Similarly, it is within the province of Congress to define
the entrapment defense in objective terms, and the fact
that a number of states have done so might be persuasive

argument to a legislator. But the argument is unpersuasive




to this district judge in light of the clear federal prece-

dents that reject objective ‘entrapment.:

2. "Outrageous' Government Conduct.

Even if objective entrapment is not to be the

.standard, -defendants argue, these indictments should be

]

dismissed because the govermnment's handling of the investi-
gation was '"so outrageous that due ﬁrocess principles would
absolutely bar the government from in&dking judicial proces-

ses to obtain a conviction.” This argument stems from

‘Russell, 411 US at 431-32, where Justice Rehnquist, speaking

for the majority, acknowledged that such a situation of
"6utrageous" conduct ''may some day be presented!". - Justice

Rehnquist repeated that thought in Hampton, 425 US at 489.

It is important to recogﬁize, however; that in
neither Russell nor Hampton was the questioned governmental

conduct held to be "outrageous'". Nor has any other decision

. of the Supreme Court found law. enforcement officers'_qondﬁgt

to be so "outrageous" as to require dismissal of-an indict-
ment. Thus, even though the Supreme Court has yet to be |
confronted with or to offer a description of circumstances
sufficiently outrageous. to warrant dismissal, the governing
principle remains that in some case, under some circumstances,

the conduct of law enforcement officials may some day bar
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prosecution. Defendants argue that those cases, those
circumstances and that conduct have arrived with Abscam..
"It is clear that mere instigation of the crime '-,

does not render law enforcement activity "outrageous'.
Here, the government presented‘a fictitious sheik, seeking

to buy favorable legislative action. Undercover agents

T

offered money in return for defendant legislators' promises °°
to introduce a private immigration bill. Im simple terms,

bribes were offered by the unde;cgver agents and accepted
. N - emr mn vme s . 14

by the ‘defendant congressmen. o

Clearly, the government agents created the opportun-,

ity for criminal conduct by offering the bribes. But their
involvement falls far short of being "outrageous'" for two

reasons. In the first place, each of theilegislators could

-

simply have said "no" to the offer. US(vi Myers, 635 F2d
at 939. Three other legislators faced with identical offers,
Senator Pressler, Congressman Patten and Congressman Murtha
did precisely that as shown by the videotapes in evidence

as DP Exs. 22, 21, and Thompson trial Ex. 29. Second,
the extent of governmental involvement here is far‘less

than that in Hampton, where the government not only supplied

. heroin for the defendant to sell, but also produced an

undercover agent to buy it from him. Even under those
circumstances, where the government was active on both

sides of a narcotics sale, the Supreme Court did- not consider
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the agents' conduct to be ”outrageous";ia fortiori here,
where the agents acted only on one side, by offering moﬁey
to congressmen in return for favors, the invoelvement of

15/ : :
the undercover agents was not '"outrageous'. '

3. Selection of "Targets'.

Defendants argue that Abscam was "outrageous”
because its selection of congressiomnal targets was.arbitrary
and unprincipled. Early in the first due process hearing

this court stated that in the absence of evidence to the

contrary it would assume that. there was no "probable cause'™ P

or even '"reasonable suspicion' which might be used as a

. predicate for making a bribe offer to any of the defendant

congressmen. No evidence is before the court that any

of the defendant cdngressmen committed any prior similar

violations or engaged in any course of conduct or other
circumstances that would’warrant suspicions of.criminality
in the conduct of their legislative affairs.lé/ =

Under these circumstances, defendants argue,
to permit targets to be.selected by middlemen violated
due process because it did not provide sufficient protection
to the innocent. Both iegally and factually the argument ‘
fails. _On the legal side, Judge Newman noted on the earlier

appeal in Myers that the constitutiom does not require

reasonable suspicion before a congressman may be made the
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subject of an undercover sting. US v. Myers, 635 F2d at

940-41. See also US v. Ordner, 554 F2d 24 (CAZ 1977).

Factually, too, the argument is undercut by what
happened with representative Patten and Semator Pressler,

who had been brought to the undercover agents by middleman

Silvestri. DP Exs. 21 § 22, respectively. Neither one .

apparently knew he had been brought before the sheik's
representatives to be offered money in réturn for a promise

of favorable legislative action. However, neither one

was overwhelmed by the circumstances, and each declined

the offer. Pressler, particularly, actéd as citizens have
a right to expect their elected representatives tozact;

He showed a clear awareness of the line between proper

and improper conduct, and despite his confessed need for

campéign money, and despite the additional aﬁtractiveness

to him of the payment offered, he nevertheless refused

to cross into impropriety.

il

The court is convinced that. the defendant congress-

men appearéd through a "sélf-seleéting" procedure that
involved the other defendants as well.\ The agents did

not set out to offer bribes to any particular~congfessman.
They set no standards, established no criteria. Instead,

the middlemen, Errichetti, Criden and Silvestri, carried

the word that money was there for the taking by any Eongress-

man who would promise to give législative aid to the sheik's
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need for asylum in the United States. Weinberg's description
of Abscam accurately characterizes what happened: "We -
put out the word that money was available, we had a honey .
pot and the flies came.” Schwartz Trial Tr. 2.65 (Sept.
11, 1980). .

Uncontroverted testimony established that no y
prospect was rejected or vetoed either by the agents or
by higher authorities in the justice department. No congres-
sional defendant was forced to attend the videotaped meeting,
and no congressman was contacted directly by any of the i
undercover agents. Prior to the payoff meetings all contacts
with fhe congressmen were through the middlemen, who apparent-
-1y believed the sheik's offer, who claimed to have influence
with the cdngressmen, and who claimed to be able to produce
congressmen willing to take bribes. With the comnvicted
congressmen, these .claims proved accurate; with some other
legislators, the middleﬁen did not live up to the abilities

they had boasted of. In some-cases, as noted above, -after

the legislator appeared, he réjected the offer of money.

- With each defendant brought before the TV cameras,
the criminal nature of the proposed deal'was made clear.
Each of the congressmen was a sophisticated politiciaﬁ
who clearly was aware what was being requested of him and.
what the money was being offered for. While Amoroso and

Weinberg talked around the point somewhat and did not mention




TN

57
the word bribe in the on camera discussionms, they han&léd
the matter in each case as tactfully and delicately as
one might suppose, given the nature of their undercover -
role as agents of foreign principals offering a bribe to
a high publi; official.lz/ But, as the videotapes clearly
showed and as the juries necessarily concluded, each congress-

man was aware of the criminal nature of the transaction,

and each acted wilfully.

The claim that the justice department "targetéd"
only supporters of Senator Kennedy in his presidential

race was unsupported by the evidence.

In short, on this record it is clear that those
defendants who appeared and accébted bribes were not "tar-
gets" in the sense that any government agent selected them
for some sort of "honesty test";-instead, each was a willing

volunteer seeking illegal and corrupt payments.

4, Size of Inducements. <

‘A1l defendants argue that the inducements offered
to the congressmen were overwhelming, designed to overpower

their otherwise adequate resistance and to induce honest

- and innocent people to commit a crime they would normally

18/
avoid.”  Congressmen Myers, Lederer, Thompson and Murphy

were each given $50,000. In addition, each was told that

the sheik would invest money in the congressman's district.
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The inducements were cléarly improper in the case of the

" cash-payments; although arguably proper in the casé of

promised. investments. Even with thé investments, however, -
at least some of the congressmen seemed more interested

in obtaining deposits in favorite banks than in truly develop;
ing the resources of their own districts. With Murphy,
moreover, there was the added transaction of a contemplated
loan to enable him and his business partner to bﬁy a shipping

company.

In another Abscam matter relating to a new gambling .-

casino, Errichetti is alleged to have received part of

a $100,000 payment made by the undercover agents. In addi-
tion, he seéms to have been promised é lucrative job with
the casino once it opened. Criden first contacted the
undefcover\agents when he sought financing for a casinof

if successful, he and his law firm would have received

a fee that ran in seven figures. Later activities by both
Errichetti and Crlden demonstrate, héwever, that they pro«
duced bribe-taking congressmen because of the cash they
received as part of the payoff. There is no evidence to

connect their motivations for these crimes with their hoped-

for bonanzas if the casino project went - ahead. Certainly -

- none of these defendants were in the position Judge Fullam

found Jannott1 and Schwartz to be in: "either take the

bribe or lose the investment for your community.' ‘ -
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While there may be*"induceﬁents" that are "over-
whelming'", such as a threat against the life of a loved
one, when the inducement is ﬁothing but money or other
personal gain, this court does not believe that the size
of the inducement should be a détérminative factor in whether’
a public official can be prosecuted for accepting it. B
No mattér how much money is offered to a government official
as a bribe or gratuity, he should be punished if he éccepts.
It may be trué, as has been suggested to the court, that
"every man has his price"; but when that price is money |
only, the public official should be required to pay the
penalty when he gets caught. In short, as a matter of
law, the amount of the financial inducements here could
not fender the agents' conduct outrageous or unconstitution-

al.

But even if the size of the inducements were

- relevant, on the facts here they do not approach "overwhelm;_
ing". The undercover agents were dealiné with members

of Congress, sophisticated peéple who function‘ét the highest
level of our government.\ In these infigtionary~times, o
$50,000 is simply not an overpowering.sum of mbney-; The
agents sought to keep the bribes reasonable and realistic

in light of all the circumstances, and the ‘sheer length

of time Abscam ran without raising suspicions or being -
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exposed testifies to the agents' success in making all

aspects of the bribe offers seem real.

Moreover, there were several participants in
each of these transactions, so the amount of bribe mone&
each congressman could expect to. actually receive varied
from between $5,000 and $20,000. Furthermore, it is evident;
that the inducements offered ﬁere not so great as to cause
every official who appeared before the cameras to agree

to commit a crime, because Senator Pressler, Congressman

"Patten and Congressman Murtha all refused. Nor do we know

how many congressmen, if any, were approached by the middle-
men, offered the $50,000, and refused outright to even

visit with the sheik's representatives to discuss the matter.
Taken together, all these factors make it clear that the -
inducements offered were not overwhelming. The difference
between'those prlic officials who took bribes and those

who refused cannot be\foﬁnd by examining the inducements

offered. Honest congressmen would refuse a bribe offer; .

dishonest ones took the money.

\Judge Fullam, in his due process ruling in Jannottil,
found the inducements offered by the government to be so
"attractive'" and ”excee&ingly generous" that defendants' ~
acceptance of the money could not establish proof of predispo-

sition, and he therefore held that the inducements resulted

in ‘entrapment as a matter of law. It may be that he reached
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that conclusion because the bribe money was forced on defen-

dants by threats of withholding the hotel investment, a
substantial benefit to their city, if defendants did not
take the money. To the extent that Judge Fullam may have
felt that the amount of a bribe offer, standing alone,
may insulate its recipient from prosecution, thisﬂc0urt

respectfully disagreeé.

5. Need for the Investigative Tactic.

A vital factor in evaluating the government's

conduct is whether there was any particular need for the
kind of investigative tactic employed. The Supreme_éourt
has recognized with drug-related offenses that undercover
activities by governmental agents isAnecessary for proper

law enforcement:

The illicit manufacture of drugs
is not a sporadic, isolated criminal
incident, but a continuing, though
illegal, business enterprise. In order
to obtain convictions for illegally
manufacturing drugs, the gathering
of evidence of past unlawful conduct
frequently proves to be an all but
impossible- task. Thus in drug-related
offenses law enforcement personnel
have turned to one of the ohly practic-
able means of detection: the infiltra-
tion of drug rings and a limited partici-
pation in their unlawful present practices.
Such infiltration is a recognized and
permissible means of investigation;
1f that be so, then the supply of some
item of value that the drug ring requires
must, as a general rule, also be permis-
sible. For an agent will not be taken

—
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into the confidence of the illegal -

entrepreneurs unless he has something’

of value to offer them. Law enforcement

tactics such as this can hardly be , )

said to violate "fundamental fairness” : .

or "shocking to the universal sense

of justice.™ )
‘ US v. Russell, 411 US at 432 (citatiom

omitted). .

Although discovered and prosecuted less frequently, ;
than drug trafficking, political corruption through bribery -
is regrettably found aﬁong public officials, not only in
this country'but\abroad. While this court is not prepared :

—+to characterize the bribery oﬁ public officials as "a continumE
‘ing, though illegal, business enterprise", clearly it is )
not Qimply a "sporadic, isolated criminal incident". Like
drug offenses, bribery is difficult to detect. Both are
"victimless crimes" in the sense that no one with knowledge .

of the usual transactions has a motive to report the illegali-

ty to law enforcement officialss

Moreover, with b;ibery, nothing more is\required :
than the quick passing of money in. return for a proﬁise :
of performance by the public official of an act that appears
to be an apprﬁpriate part of his public duties. With drug
deals, at least one part of the tramnsaction is clearly
illegal -- the contraband. With bribery, both parts of -

the transaction are apparently legitimate: (1) money and

(2) actions by public officials. Detecting bribery, there-
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1ly. Homesty, integrity, truthfulness and sincerity are . f

63
fore, is probably even more difficult than detecting drug o

offenses.

" Some would say, however; that mere difficulty :
of detection does not create a need for undercover, infilt;at—i
ing tactics such as were used in Abscam. More is needed,
specifically a serious hgrm to society, and there are those .
who would argue that bribery and corruption in our public .
officials should be viewed with a toierant "boys will be

boys'" attitude. This argument the court rejects categorical=

essential qualities for effective leadership in our society.
Tolerance of corruption has no place here. The cynicism
and hippocracy displayed by corrupt officials, pretending

to serve .the public good, but in fact furthering their
own‘privafe gain, probably pose a greater danger to this
country than all of the drug traffickers combined. Corrupt
leaders not only betrgy.their constituents, but - alsoc contri-
bute to a moral decay in American society that many view

as the forerunner of economic, political and social disaster.

This court believes that the great majori;y"of
government officials, including those in Congress, are
honest, hard-working, dedicated and sincere. However,
the government needs to have available the weapons of under-
cover operations,Ainfiltrationtof’bribery schemeé, and

"sting"” operations such as Abscam in order to expose those
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officials who are corrupt, to deter others who might be 7T
tempted to be corrupt, and perhaps most importantly, to
lpraise by negative example those who are honest and square-
dealing. Without the availability of such tactics, only

rarely would the government be able to expose and prosecute

bribery and other forms of political corruptton.

6. Lack of keliability. -

One of the central notions running through the :
concepts of entrapment, governmental overinvolvement in
crime, and due process violations for '"outrageousness"
is a deep judicial concern that juries' convictions be
reliable measures of defendants' culpability. Courts must
intefvene when conduct by a government agent, or for that
matter by any other person, creates a substantial risk
that the "gﬁilty" verdict is not a reliable evaluation

of what a defendant did.

With these Abscam verdicts, reliability is high.

[y

In each of these cases the essénce of the government's

case was found on the videotapes. The full meetings with
congressmen.were recorded from start to finish, with no
editing of the tapes either during or after the meetings.

A more reliable basis for conviction can hardly be imagined.
Through the videotapes the juries were permitted to see

the actual crimes committed. - Compared to the ordinary

......
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"tone of voice, timing of comments, and even the defendarnts?

trial where oral testimony can at best only partially re-
create an event, the reliability of the Abscam evidence

. 19/
was increased many times over.

Not only was there mo  »
question of the actual words used by the participants,

but the jury could also perceive the added dimensions of

gestures and mannerisms. The issue of "credibility? determiﬁ»:
ing whether the eveﬂts occurred as the government contends,

an issue that dominates so many criminél trials, was virtual-
1y eliminated from these trials. Thus, there is absent ;

from the reliability calculus one of the major hazards.

to truth and justice that is present when only oral testimony

recreates the events.

Finally, review of the tapes in each case confirms
that the jury was not only authorized, but virtually compel-

led to find each of the congressionaf-defendants guilty.

B. Specific Operation of Abscam. -

1. 1Inadequate Safeguards.

Defendants argue that Abscam was conducted "without -
adequate safeguards'", particularly with respect to the

supervision of Weinberg. They point out that during the

"more than one year of Abscam's operation, Weinberg was

accompanied by agents Amoroso or McCarthy oﬁly half the
i

i
H




0f misconduct charged to Weinberg discussed below.

66

time, and that the rest of the time he was free of governmentk‘

supervision. e

There are several flaws in this argument as a

ground for attacking the convictions. In the first place,

none of the defendants has shown any direct or specific
harm resulting from the alleged lack of supervision.' Defen-} X
dants' claims in this regard are amorphous and unfocused. T
Perhaps they can best be viewed as generalizations or charac-

terizations to be applied to the other specific. instances

r g gt s oater aow

Second, defendants cite no authority holding
that the constitution requires the FBI to impose a particular

degree of supervision on an informant.

The third flaw in the argument is thalt even tﬁough
a lack of supervision may connote a defect in an investiga-
tion, the only relevant question is whether ultimately
that defectlaffected the reliability pf the‘result, and,
as shdw# in the discussion of feliabiiity; Section VI-A- :

6, supra, on this-point the government rates well.

The fourth defect in this argument is factual,’
for the supervision imposed on Weinberg was more than ade-
quate to the circumstances of this investigation. Weinberg
recorded literally hundreds of conversations and -telephone

calls outside of the agents' presence. "While Weinberg
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was given some discretion as to what calls to record, this

L3

¢ourt is satisfied.that he exercised that discretion by

recording all calls and conversations that he could consis-
tently with safety and convenience. There is no evidence
presented by any of the defendants that a particular-.phone
call or conversation exonerated him or that the lack of

a particular recording in any way prejudiced him. : Tl

Undoubtedly, there were many unrecorded phone
calls and conversations in which Weinberg participated

over the many months of the investigation, but the evidence

X meermen o wav e v e oA

shows no pattern or purpose to them that would warrant

an inference of misconduct or evil intent. Nor does the
constitution demand that the FBI or an informant record
every conversation with.a subject. Preserving evidence

in electronic form may add credence te the government's
case, but failure to récord.raises no constitutional -defect;
it does no more than possibly reduce the persuasive quality

of the government's case in the eyes of the jury.

Mdreover, and contrary tO‘defendants4’assertidns,
Weinberg was supervised extensively by the FBI. In an
investigatiqn that spanned many months and meetings all
along'the east-coast, WeinBerg'was in virtually daily coﬁtacr
with Amoroso, and his recordings were delivered to the
FBI for transcribing on a periodic basis. Most importantly,

the key events on which the governmemt relied in presenting




its cases, the appearances before the videotape cameras, 
took place in the presence of the-FBI‘agents, and occasional-
1y under the direct supervision;of an attorney from the
Eastern District Strike Force. Beyond that, supervising
agent Good and strike force chief Puccio continually monitor-
eq the progress of the investigation, and each reported
reguiayly to their respective suberiors in the bureau and

the Department of Justice.

Finally,-the ultimate "safeguard"” in these cases
was that the Eéﬂé}éi”bart of the criminal conduct charged
to each congressional defendant wés recorded on videotape
so that the jury could directly interpret, assess and evalu-
ate its every nuance, its full flavor, its pervasive aura

of corruption.

2. Missing Tapes.

All defendants argue in one way or another that

entire tapes or parts of tapes are "missing". This argument

is directed not to any videotaﬁes, but only to-éudiofapes;
most of which were recorded by Wéinberg. In'some instances,
entire conversations were not recorded; Weinberg explained
that he sometimes had conversatiops‘over the telephomne

when his recordef was not available; and _that at other

times he did not have blank tapes available. On occasion

Weinberg recorded over a previously recorded conversation
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that he regarded as unimportant. There is no evidencé
that the recordings thereby erased were anyfhing but what
Weinberg judged them -- unimportant. Once when he was
flying to New York from Florida, a number of .tapes, less
than 10, were stolen from his flight bag, am incident he
promptly reported to Amoroso. With some conversations
the recorded portion does not begin until after the convefsa%
tion had obviously begun; with others, the recorded portion

ceases before the conversation ends.

All of these ¢laims add up to an assertion that
not every conversation during Abscam between Weinberg and
various subjects was preserved in a recording. As already
discﬁésed,gﬂ/ however, this is not a constitutional defect.
While it offeréd to defendants an argument to the jury
as to the credibility -of the government's case, the érgument
did not prove to be persuasive. -

The Mzg£§idefendants argue, in addition, that
the "missing" tapes require an inference‘tﬂaf—théy:cqntaine@
exculpatory material, Howevér,hthey explain neither what
effect the inference should have nor in what way the unre-
corded conversations could exculpate any of the defendants.

21/
Nor did they request such a charge to the jury.

Perhaps defendants seek a '"per se' rule that

whenever a law enforcement agent fails to record a comversa-
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tion the defendant automatically must be acquitted.onlthe~
presumption that the unrecorded material would have tdtally
exonerated him from gﬁilt. Such an argument must be rejected*;
out of hand as frivolous. Trials are a search for truth

and fairness, not a game to be run by automdtic, unrealist;c
rules. Absent even a hint of what benefit to defendants

the information on the "missing" tapes would offer, the -
effect of any 'missing" tapes ceased to be relevant upon

the return of the juries' verdicts.

3. Verbal Insulation.

The Myers defendants argue that when a potential
target in an undercover investigation merely states that
he desires to act within the law, the govermment should
be automatically foreq}osed;from any further investiga—’
tion éf him. Presumably, the basis for this argument is
the law's concern that aﬁ innocent person not be unlawfully

entrapped into criminal conduct.

Defendants' argument goes too far, however.
If adopted, it would provide a corrupt politician easy )
insurance against any undercover investigation, for when
the suggestion of improper conduct was raised, all the
subject would have to do wéuld be to invoke the magic incanta-

tion "I desire to act within the law'" and then plunge into

his nefarious activities, confident that thereafter any
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statements or conduct by him would be immune from investiga-
tion. Such a per se rule would soon frustrate virtually

all undercover law enforcement. -

As presently viewed by the Supreme Court the .
law protects the innocent in an undercover investigation,
not by honoring incantations of '"verbal insulation', but
by ﬁaking available the defense of subjecfive entrapment
to be determined by a jury, always with power reserved
to the court to set aside any conviction obtained by "out-
rageous" government conduct that disregards principles
of fundamental fairness. It is not "outrageous' mefely
because the agents did not cease their.efforts immediately

upon a politician's initial proclamation of honesty.

4. Violations of Laws, Regulations and Guidelines.

Defendants .argue thaf dismissal of the indictments
is required because in the course of Abscam the gavernment
engaged in widespread and continuous yiolations of laws,
regulations and guidelines. Significantly, they do-not
" point to violations of the constitution, nor do they relate
any of the claimed violatioms to any particular,constitution~-
al rights of these defendants. Instead, their arguments

are aimed at the operation of Abscam in general.

It is clear, however, that for a court to dismiss

an indictment there must be not only a constitutional viola-




72
tion, but also some resulting adverse effect or prejudice -

to the defendant. US v. Morrison, Us , 101 SCt 665

(1981). In Justice White's opinion, rare in the Supreme

Court because it was unanimous, he noted

absent demonstrable prejudice, or sub-

stantial threat thereof, dismissal

of the indictment [for a sixth amendment

right to counsel violation] is plainly )

inappropriate, even though the violation )

may have been deliberate. This has '

been the result reached where a Fifth

Amendment violation has occured, and

we have not suggested that searches

and seizures contrary to the Fourth ;

Amendment warrant dismissal of the - -

indictment. ;
101 SCt at 669 (footnotes omitted).

\ In support of the reference to the fifth amendment,
Justice White cited US v. Blue, 384 US 251 (1966), where
the Court had commented that so drastic a step as barring
prosecution altogether for having acquiféd incriminating

evidence in violation of the fifth amendment
" might advance marginally some of the
ends served by exclusionary rules,
but it would also increase to an intoler-
able degree interference with the public
interest in having the guilty brought
to book. . -
384 US at 255.

Again, in US v. Payner, Us , 100 SCt 2439

(1980), a majority of the Supreme Court concluded that
§due process comes into play only when the governmental

;activity in question vielates some protected right of the




!f-m

particular defendant. Violation of a third party's right

does not-warrapt court:-interventien—on-due-—process—grounds.

The Second Circuit in US v. DeSapio, 435 F2d

272 (CA2 1970), cert. denied, 402 US 999 (1971), reached
a similar conclusion when it commented: .

The difficulty courts have had in explica-
ting and marking the boundaries of

the defense of entrapment, % #% % suggests
the inadvisability of attempting to
develop a penumbral doctrine that would
add to the many collateral issues now
pervading criminal trials still another,
a judicial determination whether the
activities of an informer had passed
some ill-defined acceptable bounds.
Where, as here, there is no claim that
the informer's activity infringed any
specific of the Bill of Rights or any
statute of the United States relating

to the conduct of investigations, and

the competing considerations are such
that we are unable to conclude that

it violates the "decencies of civilized
conduct", * % # such decisions had

best be left to the executive branch,
which is accountable for its conduct

to congress. :
435 F2d at 281 (citations omitted).

In US v. Szycher, 585 Fad 443 (CA 10 1978), the

,Teﬁth Circuit also recognized a possible due process defense
based upon outrageous conduct by law enforcement people.’
_The informant there had used and distributed cocaine to
.others, had frauduléntly‘solicited credit, had converted

and stolen property, had failed to pay his just débts,

had a past criminal record, and had been paid $300 a head

by the government agents for each person he could bring

" 73
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into the drug trade. These faétors, separately or together;‘ o
were insufficient to warrant dismissal of the indictment,
however, because they did not infringe any right of the , L
defendant. To present a valid defemse, the court held,
the misconduct "must be postured as connected in some way
to the commission of the aéts for which the defendant stands’

P 4

convicted". 585 F2d at 447. . -

Even with formal administrative regulations,

violation does not require so mild a sanction as suppression

of evidence, US v. Caceres, 440 US 741 (1979)§ much less
could violation of regulations or guidelines require dismis-

sal of an indictment.

Defendants point to certain "guidelines" for
the conduct of undercover investigations that had been
established by Attorney General Levi and that were referred
to by Assistant Attorney General Héyménn in his testimony
before a congressional comm%ttee looking into Abscam after
it went public. While many of those‘guidelines ﬁayihave
been aimed at producing "reliable® evidence; none of thém

alone expresses a constitutional standard.

From the justice department's point of view,
an indictment should not be brought without an excellent
chance for a conviction; weak cases, therefore, are to

be avoided. Most of the guidelines have the dual purposes




of injecting basic fairnmess into the proteedings and of

assuring a convincing case when the investigation is conclud-
ed. PFailure of an investigator to follow any particular
guideline or any combination of guidelines, however, does

not authorize a court to invalidate a conviction. Mere

weak spots in the government's case are properly the subject
of evidence and argument before tﬁe jury, as they were i

in these cases, and they may increase the chances of acquit-

tal. But they neither guarantee nor warrant dismissal

by the court.

—

Defendants also point to the failure by FBI agents
to make the usual "302 reports" of some of the events which

occurred in the course of the Abscam investigation. Amorose

made few, if any. His explanation was that he was working

undercover and that the truly significant events in which

he participated were fully recorded on tape, video and

audio. For him, completing 302 reports that summarized
conversations already fully recorded electronically would
ha&e been useless paperwork. While 302s are desirable;‘
berhaps indispehsable for the FBI to effectively function

in its overall operations; their absence does not raise
constitutional issues in these cases. Lack of documentation
of the government’'s investigatign raises issues of credibili-

ty, but not of constitutionality.




5. '"Red Flags".

Defendants argue that the justice department
recklessly disregarded certain "red flags" which should
have put them on notice that the investigators were "out
‘of control". The focus here is upon a series of claimed
instances of Weinberg's miscénduct, coupled with certain .
warnings and questions that were éaised about the investiga-
tion by Robert Del Tufo, United States Attornéy for New
Jersey, and two members of his staff, Robert Weir, and

Edward Plaza.

(M; First, as to the claimed misconduct by Weinberg,
none of the‘inétances, even if true, has any direct relation-
ship to any protected right of these defendants. Except
for the three expensive watches that Weinberg promptly
turned over to the FBI, there is inconclusive evidence
in the record about the gifts. The court is satisfied
that Dilorenzo,- Errichetti's nephew, lied about the microwave

oven. The other evidence of gifts is simply unperéuasive.

It is true that Weinberg encouraged Errichetti
and Rosenberg to provide forged certificates of deposit,
supposedly to be used by the sheik as security for release
of cash from hié overseas banks. This technique, however,
simply furthered the overall investigation and was carried

on under the supérvision of and with the knowledge of the
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FBI. By convincing Errichetti and Rosenberg that Weinberé;fmu~'
Amoroso and the sheik were willing to‘act illegally, Weinberg
carried forward the theme of the overéll scam, and made -
his other overtures to them appear more credible. No social
harm came from this conduct; the phony CDs were turmned

over to the FBI and were never used.

Similar considerations control Weinberg's receipt
from Errichetti of a letter forged over the sighature of
Senator Williams. Weinberg and Amoroso had told Errichetti
that the new Arab businessmen who were considering buying 3
the titanium mine would like confirmation in,writing that.
Senator Williams would guaranfee government contracts for 
purchase of the titanium after the sale, just as he had
agreed to do for the original investors before the sale.
Errichetti volunteered to supply such a document, indicating
his willingness and ability to have it forged. There was
no impropriety in Amoroso and Weinberg permitting Errichetti

“to go-zhead when the only result was to have the‘forged
décument delivered to them. Indeed, the document constitutesj‘
powerful evidence of thevdepths of corruption to which

Errichetti, an elected public official, has sunk.

Much attention at the due process hearings was
focused upon the so-called "coaching incident' involving

Weinberg; Errichetti and Senator Williams on June 28, 1979.

Just before Williams was to meet ‘the sheik, Weinberg and
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Errichetti spoke to him about the impending meefing and
how they thought Williams should speak and act. Prior
recorded conversations among go-conspiratoré Errichetti, .
George Katz, Alex Feinberg and Sandy Williams haﬁ revealed
that Senator Williams was close-mouthed, reluctant to push

his own position, and frankly unimpressive to the likes

of Errichetti. Weinberg, of course, desired to have Williams

appear before the sheik (and the hidden TV camera) without
inhibition or restraint so that he would clearly reveal

his bOSition5 made clear by him and his co-conspirators,
that he would guarantee titanium contracts. In Weinberg's
conversation with Williams, which Weinberg recorded, hé
urged Senator Williams to imﬁress upon the sheik how impor-
tant and influential the senator was, that he should '"come
on strong", that what he said was not important because
Williams was '"on stage for 20.minutes". Weinﬁgrg told

Williams "You gotta just play and blow your horn. The

louder you blow and mention names, who you control # % -

# " Williams Ex. 14.

Defendants argue thaé this kind of "coaching”
of subjects in advance of thelr appearances before the
hidden cameras is grossly 1mproper and typical of the overall
conduct of Abscam. It is neither. While not to be condoned,
beéause it creates a serious danger of unreliabilityé such

conduct by Weinberg could be the basis for correctiv% judi-
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Williams was not a weak, naive, inexperienced person.

79
cial action oniy if it appeared that it actually had sbmé ' )
effect upon Williams' own behavior. When hé testified e
at his own trial, however, Williams stated that he paid | :;
no attention to what Weinberg had told him, and that when

he ‘appeared before the sheik he knew what he was going

to say and he said it. Williams Tr. 4284-86. Moreover,

On the contrary his intelligence, strength and insight
had carried him to the very heights of political prominence

and power.

Nor was the "coaching'" incident typical of Abscan.

Except when on camera, at the meetings, Weinberg did not’

speak to any other of the congressional defendants at any
time, let alone at‘the critical point just before the meet-
ingé. Thus, none of the present defendénts can claim to
have been directly affected by the Williams 'coaching"
incident, nor was there any pattern of similar operations
that in some wdy might be said to have affected the ;ights
of these defendants.zz/

Considerable eviéence was presented at the due
process hearing about a meeting at the home of special

agent Larry Schneider in New Jersey, held on August 9,

.1979. The meeting was attended -by Weinberg, Good, several

FBI agents from New Jersey, and Plaza and Weir from Del,

Tufo's office.




According to Plaza and Weir, Weinberg was criti-

B

cized at that meeting for having given Senatdr‘Williams

instructions prior to the June 28th meeting. This testimony
was corroborated to some extent by two of the New Jersey
FBL agents.l Weinberg's alléged response was that if he -
did not put words into the subjects' mouths the government

A

would never be able to make éases.

By the time of the due process hearing Plaza

and Weir, and, of course, the defendants, urged that this

incident with Williams constituted serious misconduct that
jeopardized the entire investigation. Plaia and Weir testi-
fied that a serious argument developed between Plaza and
Weinberg at the August 9 meeting, and that "putting words

in subjects' mouths" became a major point of concern for

the rest of the investigation. -

There is no question but that some sparks were.

generated at the August 9th meeting. Plaza's abrasive .

- manner and blunt criticism caused Weinberg to argue with,

him and later even to threaten to quit Abscam if Plaza 

and the New Jerséy pfosecutors were going to rum it. BEven
before the August 9th meeting LawrencehScharf,of'the Eastern
District strike force had cautioned Weinberg that he should
not put words into the subjects' mouths. Weinberg and

Good disliked and distrusted Plaza and his participation

-~
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in the investigation. Whatever may have been said at the
August 9th meeting, over the ensuing months Plaza and Weir:
wrote several memoranda criticizing Abscam and its handling .

+

by Puccio's staff in the Eastern District of New York, :
but fhe ""coaching" incident received only passing referenée.
To the extent that Plaza and Weir urge that it was a continu-‘
ing and active point of dispute, therefore, they are inaccu--
rate. By the time of the August 9th meeting it was past »
history, and the technique was not thereaftef ;ep?ated‘
The.motivafions for the conduct and testimony by Plaza

and Weir and their superior, Robert Del Tufo, are discussed"~mj

in section VIII, infra.
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6. Use of Middlemen.

The congressional defendants uniformly complain
Qf the government's use of middlemen suéh as Criden, Efri— 
chetti and Silvestri. . They characterize them-as having
been "deputized" 56 that the government could evade its
owﬁ responsibilities. Under this argument, defendants
urge that after it became apparent that Weinbe}g could
not '"coach" the subjects before they appeéred on camera,
the government then had Weinberg "coaéh" Criden, Errichetti
and Silvestri so that the middlemen in turn could tell
the congressional subjects what they were supposed to say
and ao when they met with the sheik's representatives.
In effect, defendants argue, the middlemen themselves were
made representatives of the gouernﬁent, which now must

answer for their misconduct.

To suggest that the government be held responsible

for the criminal; corrupt, self-seeking ﬁachingtioné of .
Errichetti and Criden is ludicrous. Those men, aS'wgil

as Silvestri, smelled easy money to be made by bringing

in corrupt politicians who wou