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O’SULLIVAN, Circuit Judge. Appellant, Warden of the
Ohio State Penitentiary, appeals from a United States e
District Court order declaring void the 1954 conviction =
of petitioner, Dr. Samuel H. Sheppard. Judgment had been b
entered in the Court of Common Pleas of Cuyahoga County,

Ohio, upon a jury verdict convicting Sheppard of the
second-degree murder of his wife.! Upon his appraisal of
trial and pretrial publicity and other matters, the District
Judge concluded that Dr. Sheppard did not have a fair
trial and was thus deprived of rights guaranteed him by
the United States Constitution. His order gran'oed bail to
Dr. Sheppard and released him from the Ohio Penitentiary

‘; Before O’SULLIVAN, pPHLLIPS and EDWARDS, Circuit

—_—
1 Marilyn Sheppard, petitioner’s pregnant young wife, was bludgeoned
to death in the bedroom of her lakeshore home during the early morning

hours of July 4, 1954. Dr. Sheppard told police that he had been wakened

r’ from his sleep on a couch in the downstairs living room by a noise or
cry from upstairs, ascended the stairs, and was knocked unconscious

& while grappling_with an unidentif.able white “fa-ry” standing next to

his wife's bed. He further stated that upon recovering, he pursued the
form out of the house, to be again knocked out while struggling on the
shore. The evidence disclosed that Dr. Sheppard had recently been un-
faithful to his wife. :
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where he had been confined under a life sentence since his
conviction in 1954. Ohio was granted 60 days within
which to take further action against Dr. Sheppard. Shep-
pard v. Mazwell, 231 F., Supp. 37 (July 15, 1964). This
Court has stayed the order fixing such time limitation.
Sheppard’s conviction and the denial of his motion for
new trial on grounds of newly discovered evidence were
both affirmed on appeal by the Court of Appeals for Cuya-
hoga County, Ohio. State v. Sheppard, 100 Ohio App. 345,
128 NE (2) 471 (1955) ; State v. Sheppard, 100 Ohio App.
399, 128 NE(2) 504 (1955). The Ohio Supreme Court

. dismissed an appeal from the decision affirming the denial

549

of a new trial in State v. Sheppard, 164 Ohio St. 428, 131
NE(2) 837 (1956), and affirmed the conviction in Stage
v. Sheppard, 165 Ohio St. 293, 135 NE(2) 340 (1956 "
two judges dissenting. Application for certiorari was'
denied by the United States Supreme Court, Sheppard v.
Ohio, 352 U.S. 910, 1 L. Ed.(2) 119 (1956), and rehearing
was denied, Sheppard v. Ohio, 352 U.S. 955, 1 L. Ed.(2)
245 (1956). Dr. Sheppard’s later petition to the Supreme
Court of Ohio for a writ of habeas corpus was denied.
State, ex rel. Sheppard v. Alvis, 170 Ohio St. 551, 167
NE(2) 94 (1960). Dr. Sheppard thus has had the benefit
of all the processes of law provided by the State of Ohio,
and the United States Supreme Court did not see fit to take
the case for its review.

The habeas corpus proceeding here involved was com-
menced in the United States District Court April 11, 1963,
charglng, as amended, some 23 separate constitutional
defects in Sheppard’s conviction, Some of these had already

gbeen found without merit by the Ohio courts and others

ere new. Indicating his view that there were probably
other constitutional imperfections in Dr. Sheppard’s trial,
the District Judge bottomed his decision on four separate
grounds, (1) newspaper publicity before and during the
trial denied Sheppard a fair trial, (2) the trial judge
should have disqualified himself, (3) evidence that Shep-
pard had refused to takea lie detector test and that another
witness had taken such-a test was im roperly brought
before the jury, and (4) the bailiffs in cgarge of the jury
gftgr. the cause was submitted to it improperly allowed
individual jurors to make telephone calls to their families,
Grounds 1 and 4 were passed upon in the Ohio Court of

ppeals and Supreme Court and were found to be without
merit. They were also relied upon in the application to
the United States Supreme Court for certiorari, which
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was supported by the same volumes of newspaper publicity
as are Eefore us. Ground 2 and part of ground 8 were first
asserted in the instant petition for habeas corpus.

We are of the opinion that the release of Dr. Sheppard
was improvident, and that the District Court order should
be vacated and Dr. Sheppard remanded to the custody of
the respondent Warden of the Ohio Penitentiary.

Before detailed discussion of the issues before us, it
should be preliminarily observed that Dr. Sheppard was
released not because of any evidentiary showing that the
jury was prejudiced by the newspaper and other publicity
or that the trial judge exhibited partiality or prejudice
in his conduct of the trial, nor because of any evidence that
the jurors’ calls to their homes contained any improprieties.
The District Judge presumed that the judge and the jury
must have been so affected by the publicity and other events
as to be unable to discharge their respective responsi-
bilities in keeping with constitutional standards. ‘ Review-
ing substantially the same record as did the District Judge
here, the appellate machinery of Ohio, challenged to do so,
was unable to discern the evils now presumed by the Dis-
trict Judge. Aware that as a matter of formal rule, denial
of certiorari by the United States Supreme Court does not
bespeak its approval of a state court decision, we do men-
tion that eritical points now made by Dr. Sheppard did not
excite the Supreme Court to take for review this case now
characterized by the District Judge as “a mockery of

~ justice.”

The District Judge’s comprehensive and paiﬁstakingly

- prepared opinion exhibits his searching and laudable zeal

to protect Dr. Sheppard’s constitutional rights. He cast a
wide and fine net over Dr. Sheppard’s trial and its back-
ground, gathering in many imperfections each of which
was found to have offended the United States Constitution.?

2 The District Judge said, “The Court . . . has found five separate
violations of petitioner’s constitutional rights, i.e., failure to grant a
change of venue or a continuance in view of the newspaper publicity
before trial; inability of maintaining impartial jurors because of the
publicity during trial; failure of the trial judge to disqualify himself
although therc was uncertainty as to his impartiality; improper intro-
duction of lie detector test testimony and unauthorized communications
to the jury during their deliberations. Each of the aforementioned errors
is_by itself sufficient to require a determination that petitioner was not
afforded a fair trial as required by the due process clause of the Four-
teenth Amendment. And when these errors are cumulated, the trial can
only be viewed as a mockery of justice. For this reason, it is not neces-
sary to consider the remainder of the 23 stipulated issues, which range
from having significant merit to no merit at all.” 231 F. -Supp. 71.
(Emphasis supplied.) .
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This conclusion is reached notwithstanding that on the
main points discussed some nine Ohio judges of the Common
Pleas Court, the Court of Appeals, and the Supreme Court,
did not find error or constitutional vice in the Sheppard
trial and that the case “did not commend itself to at least
four members of the [United States Supreme] Court as
falling within those considerations which should lead this
Court to exercise its discretion in reviewing a lower court’s
decision.” Sheppard v. Ohio, 352 U.S. 910, 911, 1 L. Ed (2)
119 (remarks of Frankfurter, J.). Other points now
found to be of constitutional magnitude evidently did not

ﬁ;appear of sufficient significance to prompt Dr. Sheppard’s

counsel to assert them as error on appeal.
Aside from the question of lie detector evidence, which

we find without merit, the judgment of the District Courts

cannot be affirmed unless we are willing to accept its con-
clusion that the jurors who heard this case were, wittingly
or unwittingly, false to their oaths; or that the trial judge,
deceased before the start of this habeas corpus proceeding,
was guilly of impropriety in sitting as a judge at the
Sheppard trial. We cannot join in such conclusions, not-
withstanding our agreement with the District Judge’s
characterization: of the conduct of some of the Cleveland

press as being shameful journalism, certainly not conducive

to the judiciary’s continuing concern for the freedom that
the press insists should at all times be accorded to it. Con-
temporary American society would be greatly benefited if
those members of the press and other media of informa-
tion who offend in this regard were as conscious of and

their privileges remain unimpaired. Good would also be

devoted to their responsibilities as they are solicitous that

? the product of greater restraint by prosecutors and other

members of the bar who indulge in public and truculent
announcement of their trial plans and ammunition.

An initial question should be disposed of. The respondent
warden now charges that the District Court was without
Jjurisdiction to entertain the instant habeas corpus action,
asserting that Dr. Sheppard has not exhausted remedies
still available in the state courts of Ohio, citing 28 U.S.C.A.
§ 2254. He contends that application for delayed appeal is
still available to petitioner under Ohio Revised Code
§ 2953.05 as to errors not already considered by the Ohio
court, and that under Ohio Revised Code § 2725.02, habeas
corpus may also be presently employed to present federal
constitutional questions.to the Ohio courts. In his answer
to the petition for habeas corpus, however, respondent

s
o= 2

© Sheppard v. Maxwell © 5

No. 16077

admitted “that petitioner has exhausted all his remedies
in the courts of Ohio. . ...” Whether such response consti-
tutes a judicial admission foreclosing present consideration
of the jurisdictional question and whether, assuming the
court’s right to now consider exhaustion of remedies, peti-
tioner has exhausted his state remedies as required by 28
U.S.C.A. § 2254, are interesting questions. We pass them,
however, believing that since the District Judge has enter-
tained the application for habeas corpus and ruled on the
merits, we have the right to, and should, dispose of the
appeal before us on its merits. Particularly is this so since
the result of our determination is in a sense a vindication
of the state courts. Compare the Third Circuit rule
that exhaustion is not required prior to a ruling against
the merits of a state prisoner’s petition, United States ex
rel. Drew v. Myers, 327 F(2) 174 (CA 3, 1964); In re
Thompson, 301 F(2) 659 (CA 3, 1962) ; In re Ernst, 294
F(2) 556 (CA 3, 1961), cert. denied, 368 U.S. 917 (1961).

We shall discuss the merits under the headings of Pub-
licity, Disqualification of Judge Blythin, Lie Detector Evi-
dence, Communications with Jurors, and Other Questions.

1) Publicity. S
We should at the outset confess a certain temptation to
yield to today’s accelerating current of excitement and
concern about undue press coverage of criminal charges
and trials, and to affirm petitioner’s release as dramatic
vindication of the bar’s contention that some of its own
members and some of the various media of information
have by misuse of their rights prevented our courts from
according fair trial to all who are accused of crime.: Doubts
as to the efficacy and propriety of such action, however,
are supplemented by the certain knowledge that it is our
duty as federal judges to avoid a state judgment of
conviction only where some constitutional infirmity may be
found. Careful consideration of this case leads to the
conclusion that no such infirmity infects Dr. Sheppard’s
conviction. The frequently quoted prefatory (g)ara raph to
the opinion of Judge Bell, who wrote for the Ohio Supreme
Court in affirming the conviction of Dr. Sheppard, provides
appropriate introduction to the publicity aspect of the

present case: o
“Murder and mystery, society, sex and suspense

were combined in this case in such a manner as to
intrigue and captivate the public fancy to a degree
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perhaps unparalleled in recent annals. Throughout
the preindictment investigation, the subsequent legal
skirmishes and the nine-week trial, circulation-con-
scious editors catered to the insatiable interest of the
American public in the bizarre. Special seating facili-
ties for reporters and columnists - representing local
papers and all major news services were installed in
the courtroom. Special rooms in the Criminal Courts
Building were equipped for broadcasters and tele-
casters. In this atmosphere of a ‘Roman holiday’ for
the news media, Sam Sheppard stood trial for his
life.” 165 Ohio St. 294.

It should be observed here, however, that no rule of law,
no procedural device, and no constitutional guarantee
could then or now erase the murder of Dr. Sheppard’s wife
or its circumstances; such .events inevitably cast the
Sheppard trial into the setting so graphically described by
Judge Bell. Judge Bell’s accurate observation, in our
view, merely demonstrates that the Ohio Supreme Court
was fully aware of the subject before it. The fact that
two of the Ohio judges dissented bespeaks the searching
and vigor that must have attended the deliberations of the

_seven judges whose decision ended Ohio’s appellate review

of the matter now before us.

The Supreme Court of the United States also had J udge
Bell’s preface before it. Justice Frankfurter recited it in
full in his memorandum. The main points earnestly pressed
upon the District Judge and this Court are not the
belated discovery of Dr. Sheppard’s present counsel.

Before examining in detail the nature of the publicity
given Dr. Sheppard’s case, it is well to note that he must
carry the burden of demonstrating the constitutional vice
in his conviction. As stated by the First Cireuit in another
publicity case, “the question whether jurors are impartial
1n the constitxﬂ:ional sense is one of mixed law and fact as
to which the challenger has the burden of persuasion. . . .”
Geagan v. Gavin, 292 F(2) 244, 246 (CA 1, 1961), cert.
denied, 370 U.S.“-90\3\(‘1962). This burden is one which
must be carried “ ‘not-as a matter of speculation but as
demonstrable reality.’ ” United States ex vel. Darcy v.
Handy, 351 U.S, 454, 462, 100 L. Ed. 1331, 1338 (1956)
(emphasis supplied) ; Stroble v. California, 343 U.S. 181,
198, 96 L. Ed. 872, 885 (1952). See also Adams v. United

States ex rel. McCann, 317 U.S. 269, 281, 87 L. Ed. 268, -

276 (1942).

K I
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Formally, the errors charged in this area of publicity are
the District Judge’s denial of motions for a change of
venue, for a postponement of trial, and for mistrial.’ It is
the law of Ohio that these are matters for a trial judge’s
discretion, not subject to review except for abuse thereof.

- Townsend v. State, 17 C.C. (N.S.) 380, 25 0.C.D. 408,

aff’d, 88 Ohio St. 584, 106 NE 1083 (1913) ; Richards v.
State, 43 Ohio App. 212, 215, 183 NE 36 (1932) ; Dorger
v. State, 40 Ohio App. 415, 419, 179 NE 143 (1931), appeal
dismissed, 124 Ohio St. 659, 181 NE 881 (1931), cert.
denied, 284 U.S. 689, 76 L. Ed. 581 (1932); State v.
Stemen, 90 Ohio App. 309, 310, 106 NE(2) 662 (1951),
cert. denied, 342 U.S. 949, 96 L. Ed. 705 (1952) ; State v.
Deem, 154 Ohio St. 576, 97 NE(2) 13 (1951); State v.
Sheppard, 165 Ohio St. 293, 296, 135 NE (2) 340 (1956),
cert, denied, 352 U.S. 910, 1 L. Ed(2) 119 (1956). Such is
the law in other states. 24A C.J.S. Criminal Law §§ 1864,
1865, 1866, p. 715 & n. 16 (1962). And dealing particu-

3 A stipulation of issues in the District Court raised the questions
whether xr)’etitioner’s rights were violated by pul.)hcatx,on of a list of
veniremen in advance of trial, or by the trial judge’s failure to se-
quester the jury sua sponte. The District Judge stated these issues
were _considered under the publicity heading, and it appears that he
found a deprivation of due process in each claim. We are unable to agree.

As a lawyer who through many years has observed the regular publi-
cation of the names of the venire in the local paper in advance of the
term at which they were to serve, the writer of this opinion finds novel
indeed the contention that ‘“the publication of a list of veniremen thirty
days in advance of trial, thus subjecting said veniremen to opinions Qf
others during the thirty day period [was] a violation of petitioner’s
constitutional rights.” Neither citation of authority nor judicial reason
is offered in support of this claim, and we find it unpersuasive.

We find equally unpersuasive the claim based on failure to sequester
the jury. No formal request therefor was made at any time by the
prosecution or defense. We cannot speculate now whether able defense
counsel would have welcomed such a procedure, or whether long insula-
tion and confinement of a jury trying a first degree murder case might
be thought more likely to lead to conviction and a death penalty than
permitting a jury the relaxation and refreshment of living at home, even
with the possible exposure to extracurial publicity. Eminent advocates
might be in disagreement on the point. Cf. United States v. Provenzano,
334 F(2) 678, 696 (CA. 3, 1964), cort. denied, 379 U.S, 947 (1964). We
cannot now speculate as to why defense counsel withheld such a request.
There is no record to tell us whether the suggestion may have bcen made
in Chambers and there opposed by defense counsel. That point was
never made to the Ohio courts. And we will certainly not, in the context
of this case and at this distance, find constitutional vice in the trial
judge’s failure to do what was not requested of him. Compare Odell
v. Hudspeth, 189 F(2) 300, 303 (CA 10, 1951), cert. denied, 342 U.S.
873, 96 L. Ed. 656 (1951); Wheeler v. United States, 165 F(2) 225, 229
(CA D.C. 1947), cert. denied, 333 U.S. 829, 92 L. Ed. 1115 (1948) ;
Stephan v. United States, 133 F(2) 87, 99 (CA 6, 1943), cert. demec‘i,
318 U.S. 781, 87 L. Ed. 1148 (1943). It should be noted here that his
failure to sequester the jury sua sponte was not charged as error on
Sheppard’s appeal.

Rt b Puate 4 Vo il
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larly with allegedly prejudicial publicity, this is the Fed-
eral rule as well. FEstes v. United States, 335 F(2) 609,
614 (CA 5, 1964), cert. demied, 379 U.S. 964 (1965) ;
United States v. Lombardozzi, 335 F (2) 414, 416-17 (CA
2, 1964), cert. denied, 379 U.S. 914 (1964) ; Hoffa v.
Gray, 323 F(2) 178 (CA 6, 1963), cert. denied, 375 U.S.
907 (1963) ; United States v. Decker, 304 F(2) 702, 704
(CA 6, 1962) ; Bearden v. United States, 304 F(2) 532
(CA 5, 1962), vacated on other grounds, 372 U.S. 252
(1963), on remand, 320 F(2) 99, 101-03 (CA 5, 1963),
cert. denied, 876 U.S. 922 ( 1964) ; Greenhill v. United
States, 298 F'(2) 405 (CA 5, 1962), cert. denied, 371 U.S.
830 (1962); Blumenfield v. United States, 284 F(2) 46
(CA 8, 1960), cert. denied, 365 U.S. 812 (1961) ; Dillon
v. United States, 218 F(2) 97, 103 (CA 8, 1955), cert.
dismissed, 350 U.S. 906, 100 L. Ed. 796 (1955) ; Kersten
v. United States, 161 F (2) 837 (CA 10, 1947), cert. denied,
331 U.S. 851, 91 L. Ed. 1859-(1947) ; Shushan v. United
States, 117 F'(2) 110 (CA 5, 1941), cert. denied, 318 U.S.
F G At i T e
, 218- s cert, !
791L.£d. 1586 (168852 ert. denied, 295 U.S, 739,
n the case at bar, the trial judge held in abeyan
motions for change of venue and for continuance,y ad\cz(iesitr};;
that he would first by a voir dire examination determine
whether a fair jury could be selected notwithstanding the
alleged prejudicial publicity. Under Ohio law, this was
proper procedure. Prior to Dr. Sheppard’s conviction the
Ohio Supreme Court had approved a lower court statetr’lent,

“The examination of jurors on their wvoir di
affords the best test as to whether or not prejuﬁzizz
exists in the community against the defendant; and
where it appears that the opinions as to the guilt of
the defendant of those called for examination for
Jurors are based on newspaper articles and that the
opinions so formed are not fixed but would yield
readily to evidence, it is not error to overrule an

application for a change of ”
iy 2o ge of venue.” Townsend v. State,

In sustaining the convicti .
Supreme Court said. ton of Dr. Sheppard, the Ohio

“For example, in Richards v. Siate 43 Ohi
212, 183 N.E., 36, it was held that the exercislg o‘%%%é
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right to order a change of venue lies in the trial court’s
discretion, and that a refusal to order a change of
venue without prejudice until it can be determined
whether a fair and impartial jury can be impaneled is
not an abuse of discretion. .

“If the jury system is to remain a part of our
system of juris;})lrudence, the courts and litigants must
have faith in the inherent honesty of our citizens in
performing their duty as jurors courageously and
without fear or favor. Of the 75 prospective jurors
called pursuant to this venire only 14 were excused
because they had formed a firm oxinion as to the guilt
or innocence of the defendant. full panel was ac-
cepted before this venire was exhausted, and defendant
fxercised but five of his allotted six peremptory chal-
enges.

“In the light of these facts, and particularly in the
light of the fact that a jury was impaneled and sworn
to try this case fairly and impartially on the evidence
and the law, this court can not say that the denial of a
change of venue by the trial judge constituted an
abuse of discretion.” State v. Sheppard, 165 Ohio St.
296-97.

In determining whether Dr. Sheppard has carried the
burden of demonstrating the unconstitutionality of his
trial, surrounded as it was by pervasive publicity, it is our
duty to review independently this voir dire examination
of the prospective jurors in the state court. Irvin v. Dowd,
366 U.S. 717, 728 (1961) ; United States ex rel. Bloeth v.
Denno, 313 F(2) 364, 372 (CA 2, 1963), cert. denied,
372 U.S. 978 (1963); United States ex rel. Brown v.
Smith, 306 F(2) 596, 602 (CA 2, 1962), cert. denied, 372
U.S. 959 (1963) ; Geagan v. Gavin, supra, 292 F(2) 246-

- 47. The voir dire examination fills nearly 1600 pages in

the record of the present case. Each prospective juror was
questioned about his acquaintance with the pretrial pub-
licity, and each of those who ultimately returned the guilty
verdict swore that such publicity had created in his mind
no opinion as to the guilt or innocence of the defendant
and would not affect his deliberations. A reading of the
voir dire discloses its thoroughness and careful inquiry
as to any effect that publicity might have had on the
veniremen, We find 1t without substantial fault and




turned into a “jungle of wolves.” ¢ Our own review of the - -
VOIr dire transcript makes it clear that the extensive ques-

tioning of each juror by the court and counsel, and the
admonxtmns_ given them, forcefully impressed on their con-
sclences their solemn responsibility and their duty to con-
sider nothing but .What properly came before them in the
courtroom. Since it is obvious that this examination of the
Jurors affords 1o support for petitioner’s position, the only
part of the publicity question that remains in the case, as
1t has been submitted to us, is whether there exists some
basis for ghsrega.rd}ng the jurors’ unanimous sworn state-
ments of mmpartiality. We are offered nothing to support
a finding of mass perjury—or unwitting incompetence' of
the jurors to obey their oaths—beyond the nature of the
gubl_xclty itself. The District” Court ruled, however, that

This Court . . . has no compunction in finding that the
publicity was so prejudicial to petitioner that the assur
ances of the Jurers must be disregarded. .. .” 231 F, Supp.
59. (Emphasis supplied.) Summarizing this conclusion
in (.ilﬁ'gex:ent words, the opinion further states that “the
prejudicial effect of the newspaper publicity was so mani-
fest that no jury could have been seated at that particular
time in Cleveland.whlch would have been fair and impartial
regardless of thelr_ assurances or the admonitions and in-
structions of the trial judge.” 231 F. Supp. 60. To evaluate
this ﬁndu;g_ we must turn to a brief summary of the pre-
trial publicity involved. We need not choose between one
gentle characterization of some of this publicity by the
Ohio Attorney General as “nothing more than inane and
mnocuous reporting” and present counsel’s borrowed con-
demnation of the Sheppard trial as “‘a God-damned
shame’” The District Judge’s opinion details what we
L]

¢ The trial judge’s awareness of the importance of the voir dire is
gggr;ged by the I‘ollqwﬁrg\@monition, given to some prospective alter-
TOrs ! .
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assume he considered the worst of it. From his recital and
our own review, we attempt a general summary of its
character. It began with the report of the murder of Mrs.
Sheppard. The brutality of the murder and Dr. Sheppard’s
version of its bizarre circumstances combined to make it
front page, headline news. This was as inevitable as the
immediate speculation by officials and the public as to
who had done it. Early news stories contained aceounts of
police efforts to question Dr. Shepiard and noted the fact
that from the day of the murder he generally acted, and
talked to police, only with the advice and direction of two
lawyers, Arthur Petersilge and William Corrigan, the
latter a leader of the criminal bar of Cleveland. Through-
out were many human interest stories laudatory of Dr.
Sheppard’s career. His own, his brother’s and his attor-
neys’ extensive exculpatory statements were also given
front page prominence. Soon, however, and with increasing
impatience, there began to appear news items evidencing
the press’ belief that Dr. Sheppard was being unduly shel-
tered. The Cleveland Press in particular became violently
critical of what its editor considered a failure of police
authorities to press investigation of the crime. It urged
quick apprehension and “grilling” of the deceased’s hus-
band, who was at least once characterized as the “chief
suspect.” Dr. Sheppard’s refusal to take a lie detector test
was headlined, but attention was also given to his explana-
tion that he felt that such testing could be misleading
because of his emotional condition and his doubt of the
reliability of such tests. It was intimated that Bay Village
authorities, friendly to Dr. Sheppard, were joining his
attorneys in surrounding him with undeserved protection.
Certainly little sophistication was required for a reader to
become aware that the Cleveland Press entertained strong
suspicion that Dr. Sheppard had killed his wife, although
at times the Press suggested that Sheppard should clear
suspicion from himself by submitting to adequate question-
ing. All of this was indeed stated in more violent and
colorful language than we employ in attempting to sum-
marize it. Accompanying the accounts of the progress of
the investigation were reports of Dr. Sheppard’s steadfast
denial of guilt and presumably accurate accounts of his
own early, self-exculpatory narration of the events of the
murder night. The press has always claimed the right to
prod public officials, obedient to what it considers its high
duty to protect the public weal; it frequently presses the
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exercise of this claimed right with crusading zeal. That it
can be wrong and that often it sacrifices good taste and
fairness to circulation is rarely admitted by the fourth
estate. Certainly the Cleveland Press’ discharge of its
claimed duty in the Sheppard case could have been ade-
quategr pursued with less .obtrusiveness. We need not
here decide whether the Bay Village authorities, or the
Cuyahoga County coroner or the Cleveland police did or
did not need the urging provided by the Cleveland Press.®
It has not been asserted that the police authorities were
without the faults charied to them, although it might
fairly be inferred that the Press’ meddling probably im-
peded more than it helped.

. It should be emphasized that nowhere in the neys items
13 there any hint or suggestion that Dr. Sheppard con-
fessed or admitted his guilt, or any claim that he had a
criminal record or had been other than an exemplary citi-
zen, or any clear assertion that the press or the police
had any direct evidence of his guilt. Comments to the
press by police officials, and even prosecutors, occasionally
exceeded the bounds of propriety, but they too revealed no
more than that some thought that Dr. Sheppard was guilty.
In addition to the pretrial publicity set forth in the
District Court opinion, the Cleveland papers also published

items emphasizing Dr. Sheppard’s protestations of inno-
cence.*

°The dissent states that a Cleveland Press representative made a
public boast that his paper’s handling of the Sheppard story produced
the trial. .Petxtmner’_s brief makes such assertion but does not provide
a supporting a})pendlx reference.

¢ Samples of headlines in the Cleveland Press, the Cleveland News,
and the Cleveland Plain Dealer are:

“Exclusive! ‘I Loved My Wife—She Loved Me,” Sheppard Tells
News Reporter.”

“Dr. Sam Writes His Own Story.”

“I am Not Guilty of the Murder of My Wife, Marilyn. How could
I, who have been trained to help people and devoted my life to sav-
ing life, commit such a terrible and revolting crime?”

“Sheppard-Lawyers Hit Stories on Murder.”

“Dr. Sheppards_Statement Issued to Answer Gossip.”

“Bay Doctor ‘Talks to Reporter.”

“Husband Puts $10,000 up For Slayer.”

“Text of Doctor’s Statement on his Offer of Reward.”

“Doctor Will Help in Hunt for Death Weapon Today.”

“Honored Athlete at Heights High.”

“Dr. Sheppard Returns to Bay View Hospital to Treat his
Patients.”

“Drunk ‘Confesses’ but Story Fizzles.”

“Dr. Sheppard Tells Press ‘Killer Will Be Caught,””
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We turn then to the two cases relied upon by the
District Court in ruling that such pretrial publicity per se
deprived petitioner of a fair trial, Irvin v. Dowd, 366 U.S.
717 (1961), and Rideau v. Louisiana, 373 U.S. 723 (1963).
In each case the United States Supreme Court set aside
state court convictions which had been affirmed in the
highest courts of those states against charges of prejudicial
publicity. It held that the prejudice in each case was S0
great that traditional voir dire procedures and admoni-
tions were unavailing to insure a fair trial. It is clear
that the publicity involved in these cases was significantly
different from the publicity surrounding Dr. Sheppard.
In Irvin v. Dowd, the Indiana court had denied a second
change of venue. The Supreme Court recited these facts:

“‘Six murders were committed in the vicinity of
Evansville, Indiana, two in December 1954, and four
in March 1955. The crimes, extensively covered by
news media in the locality, aroused great excitement
and indignation throughout Vanderburgh County,
where Evansville is located, and adjoining Gibson
County, a rural county of approximately 30,000 in-
habitants. The petitioner was arrested on April 8,

1955, Shortly thereafter, the Prosecutor of Vander-
burgh County and Evansville police officials issued
press releases, which were intensively publicized, stat-
wng that the petitioner had confessed to the siz mur-
ders.

“Text of Statement by Corrigan After Arrest of Client, Dr. Sam.”

“Police Cordial, Polite as They Take Sheppard.” .

“Family Points to Bay Man as New Suspect as Hoversten Talks.”

“Dr. Sam is Anxious to Take Stand, His Brother Says.” .

“Battles Prowler in Bay. Corrigan Links Boy’s Story With
Sheppard Case.”

“Dr. Steve Hits ‘Red Herring’ Accusation.”

“Dr. Sam Just Like Brother, 2 Sisters-in-law Say a