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Mohr

SUBJECT: : MORTON S OBELL was C : ' Parscas
. . ESPIONAGE - R _ : ‘ Rosea
: . Nease
. Winterrowd ——
on 5/8/56 subject filed notice of motion for new Tele. Rooo —
trial bdased mainly on claim he was illegally deporied from Gandy

Mezico and the Government, aware of this fact, prejudiced him

by introducing into the trial false information that the deportation
was legal, Another motion for @ new trial and petition dated
5/25/56 was filed by defendent's attorney in District Court,
Southern District of New York, This motion claims Court was
without Jurisdiction since Sobell had not besn legally extradited
Jrom Mexzico., &Sobell contends this motion cttacks the jurisdiction
of the Court to conduct the trial and differs from previous
motionwthat Court lacked personal jurisdiction,.

Petition claims U.S. through and by its agents, including
the prosecution, agents of the FBI and of the U.S. Embassy in
Mexico City, unlawfully planned and partictpated in his illegal
selzure in Mexico and his abduction and removal to the U.S.

This was done in violation of the extradition treaty between U.S.
and Mexico, thus depriving the Court of jurisdiction over the -
subject matter. The claim i8 made the Mexican police were acting
pursuant to the direction and control of the U.84 through ite ¢
agents8e. The petition claims the power and jurisdiction of the

U.S. and its agencies and branches cre governed and limited bdy “)éi/
the extradition treaty and points out the treaty specifically
ezcludas crimes of a political nature.

Sobell also filed a reply affidavit in answer to the
Government's affidavit dated 5/21/56. This claims the Govern-
ment's answer ratses issues of fact calling for a hearing. It
again claims the Government used perjured evidence which invalt-
dated the entire proccedtng, thus making other evidence at the
trial irrelevant.

The petition claims Inspector Huggins, INS, knew his
Iteattnony that Sobell was deported was false and 8o advtocd the

FBI and the prosegQution. T%ta i8 not correc e  Hu 8 _was
A 2L LY 12 8o

101-2488 [/ENCLOSURE ..,
o Enclgs 20 v Racoﬁosu-z . %6

’ .\ J'HTON Cc"TﬂINED ‘ JUN 5 19 PN : 'to..
ia LL&) 1 % »

: g‘E I,?I-'Y‘]'“UU; oY




Memorandum for L. V. Boardman

interviewed S5/14/56 and denied he had been informed by Mexican
authorities that Sobell was not legally deported. Further,
Huggins did not tell any FBI agents that he knew Sobell was
not legally deported. In its original petition, the defense
claimed the Mexican Consulate, Laredo, Texas, had advised the
INS station at Laredo that Sobell was not legally deportede.

) Petition claims U.S. Attorney Saypol and his
assistant, Roy Cohn, attempted to estadblish that Sobell was
deported by Mexrican Government action. PFPetition claims Saypol
in his statement to the Court that Sobell did not enter Mexico
on a visa was attempting to leave the impression Sobell illegally
entered Mexico. It its noted Saypol made this statement to the
Court on a motion for arrest of judgment after the completion
of the trial and the jury could not be influenced by it.

The petition expands the charge that the Government
suppressed evidence to include not only Sobell's property dbut .
the facts of the Government's alleged participation in Sobell's
selzaure and abduction. It also claims this contention could
not have been raised earlier since Sobell was not cware until
recently that the Government used perjured testimony., An
attempt is then made to explain why Sobell did not take the
stand at the trial, stating the jury would not belileve the
Government was using perjured testimonye.

Nottce of motion, the petition, and subject's reply
affidavit are enclosede

ACTION:

For your infomatione
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FULTON LEWIS BROADCAST .

to Presidents in the past received a request from L
, s8.to reserve the Ballroom,of the Willard Hotel " .
:for a Wexley lecture. Mr. Lewis stated that as the word spread I N
concerning the lecture, the FBI and police dug around and found ' S
this was going to be a meeting of the Sobell Com Pittee of Washington o L ‘%\
a committee organized for the release of Mortofi Sobell who was .- . " 7 v ¥
convicted along with Julius and Ethel RosenErg and is now serving 7 . "3

Y

30 years in Alcatraz. He said Mrs. Evans gave an F Street address R
which turned out to be the address of the Progressive Partyof .. - - -~ 6\
America, which was the same party that ran Wauace for Presxdent AN
in 1948. . , CL RSP

"The Judgement of Julius and Ethel Rosenberg' and has been cited

N
He said John Wexley is the author of a book titled I L
nine times as a member of the Communist Party %

-
»

Mr. Lewis stated that alter all this information was

. uncovered the Manager of the hotel wrote Mrs. Evans that the contract
had been called off, and she could come by the hotel and get her money
which she had paid originally for the reservation. R
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. | SUBJECT-S LAVYER, MARSHALL PERLIN TELEPHONICALLY INFORMED THAT ATTORNEY
}%4 THOMAS MC BRIDE WHO WAS TO ARGUE MOTION ON MAY THIRTYONE FIFTYSIX '
HAS SUFFERED A HEART ATTACK AND WILL BE UNABLE TO DO SO, PERLIN STATED
HE WILL ARGUE MOTION AND ASKED THAT DATE OF RETURN BE POSTPONED TO

- - T W-!ﬁ“« ‘“'»M
P TIRDee

__WONDAY, JUNE FOURTH, REQUEST GRANTED, AUSA DRAVING UP ANSVERING

.

AFFIDAVIT FOR SUBJECT-S PETITION OF MAY TWENTYFIVE, COPY WILL BE

GBTAINED WHEN COMPLETED AND FORWARDED TO BUREAU, AUSA ALSO ADVISED
THAT CONTACT HAS BEEN MADE WITH ASST ATTORNEY GENERAL WILLIAM F,
TOMPKINS REGARDING RETURN OF SUBJECT-S PROPERTY TAKEN AT TIME OF HIS
ARREST AND NOW RETAINED IN FBI, NYO BUT NO DECISION HAS BEEN REACHED

BY TOMPKINS REGARDING RETURN, THAT GOVERNMENT ATTORNEYS DEBATING
ADVANTAGE OF RETURNING PROPERTY BEFORE DATE OF ARGUMENT OF MOTION on);ii
“WAITING FOR POSSIBLE NEW DEFENSE MOTION DEMANDING ITS RETURN UNDER
SECTION TWO TWO FIVE FIVE, BUREAU VILL BE KEPT ADVISED,
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MORTON SOBELL WAS, ESP-R AUSA ADVISED INSTANT DATE NO ACTION
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DISQUALIFY JUDGE IRVING KAUFMAN FROM HEARING MOTION SET FoR /(™ / '

JUNE FOUR, . AUSA HAS NOT COMPLETED GOV, ANSWER TO SUBJECT=S SECOND

PETITION, BUT EXPRESSED CONFIDENCE THAT COURT WILL RULE IN GOV,
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Mr. Nease__.____

'7 ELE 4 ’ Mr. Winterrowd.
.. . Tele. Room

@ : Mr. Holloman __
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WS 6 FROM Nzw YORK & 4-37 PM 4o,
RECTOR uncmr ALL INFOR ‘:Tﬂgﬁ ,Cﬁ\é‘i;g oy
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MORTON OBELL,‘ﬁAS. ESP-R, COURT CONVENED AT ELEVEN THIRTY AM oncf/’“y’/
INSTANT DATE TO REAR Ancuntnr ON MOTION UNDER SECTION TWO TWO FIVE FIVE,
JUDGE_IRVING KAUFMAN PRESIDED, DEFENSE REPRESENTED BY MARSHALL PERLIN

OF NYC, BENJAMIN DREYFUS OF SAN FRANCISCO AND LUIS SANCHEZ PONTON,
“[PROFESSOR AT UNIVERSITY OF MEXICO, PERLIN ARGUED MOTION FILED MAY
EICHT NINETEEN FIFTYSIX, REVIEWED CIRCUMSTANCES OF THE SEIZURE OF SUBJ

N utxrco- KIS susszauznr ARREST AT LAREDO, TEXAS BY FBI AGENTS, THE .
TESTIMONY 'OF HUGGINS AND GOVERNMENT EXHIBIT TWENTY FIVE A, THE INs “7°"¢¢
| MANIFEST, STRESSED USE BY GOVERNMENT OF PERJURED TESTIMONY AND
SUPRESSION OF FACTS Hchn'ibﬁin HAVE SHOWN SUBJ WAS NOT LEGALLY DEPORT-
ID, CLAIMED SUBJ KIDNAPPED AND NOT GIVEN OPPORTUNITY TO RETURN

TO US VOLUNATRILY, JUDCE xAurnAN_pyiir;opzn PERLIN ON USE OF "
ALTASES BY SUBJ IN MEXICO AND STATED DEFENSE HAS NOT EXPLAINED THIS ZF:

HCEPT BY CALLING IT A ®USTE BRAINSTORH m KAUFHAN )
L ifi‘; . REGORDRD: 0 /0 —as E5—/3
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PAGE TWO

- . - P LRI Pl PR ; r . c- . =,

ADVISED PERLIN THAT HIS ARGUMENT cgg;xgu;g_xg_xz;unu TO PERSONAL
JURISDICTION OF SUBI, A MATIER UPON WHICH THE COURTS HAVE PREVIOUSLY
RULED, rnnr FACTS OF EVENTS IN MEXICO WERE KNOWN TO DEFENSE BUT nzr- |
INSE DIP NOT USE KNOWLEDGE TO CROSS DASH EXAMINE HUGGINS, rzn;;s_aggu.
ED THAT GOVERNMENT ATTORNEYS AS OFFICERS OF THE COURT WERE OBLIGED TO
‘TELL‘THE COURT OF THE ALLEGED KIDNAPPING, KAUFMAN TOLD PERLIN THAT. THE
DEFENSE ATTORNEYS WERE ALSO OBLIGED TO BRING FORTH ALL FACTS TO GUIDE
THE COURT, PERLIN FINISHED AT TVELVE FIFTYFIVE PM AND BENJAMIN 3
DREYFUS MADE REQUEST TO COURT TO BRING SUBJ TO NY FROM ALCATRAZ IF L
HEARING, ON QUESTION OF FACT, WHICH HE BELIEVES EXISTS AETEB;P;RLIﬁf ..
\ARGUHENT, IS GRANTED, COURT ADJOURNED TO 9TWO PM, OTHER DETAILS - '
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Fele U FEDERAL BUREAU OF INVESTIGATION | '
- U. 8. DEPARTMENT OF JUSTICE
. . . Belmont&_,

COMMUNICATIBNS SECTION
N &'o (e

( -\, Mr. Parsons e
. . Mr. Rosen———
TELETYPE - . Mo Tomm
_ . . - . / Mr. N?ase._._.
VASHINGTON FROM NEW YORK 20 o ' obBAP R

' L ’ ° Mr. Holloman___

IRECTOR & veesdU RGENT,... Miss Gandy—

MORTON ?QBELL, VAS,, ESP = R, - AT AFTERNOON SESSION or,umnmc‘"i@

INSTANT DA;‘:FE, ARTHUR KINOY AND FRANK DONNER OF LAV FIRM, ONNER, yo» Y,

KINOY AND PERLIN, ARGUED FOR DEFENSE, COURT CONVENED AT TWO P,M, AND

KINOY ARGUED AT LENGTH THAT DISTRICT COURT DID NOT HAVE

Jumsnxcnou OF THE SUBJECT MATTER, CITING COOK VS, U,S, AS mcznmr

JUDGE KAUFMAN SUBSEQUENTLY POINTED OUT DISTINCTION BETWEEN SOBELL

ARD COOK CASE, THAT QUESTION WAS, COULD SOBELL HAVE BEEN TRIED IN

U,S, COURTS IF HE HAD NOT FLED, m‘ér INASMUCH AS HE COULD HAVE,

THERE IS NO QUESTION OF JURISDICTION OF THE SUBJECT MATTER,

KINOY ALSG 3unsuzn POINTS OF VIOLATION OF TREATY BETWEEN MEXICO AND

U,S, KAUFMAN ASSERTED THAT THE DEFENSE HAD PREVIOUSLY CITED

IDENTICAL CASE PRECEDENTS TO CIRCUIT JUDGE FRANK WHOSE OPINION

WAS THAT THERE WAS NO LACK OF JURISDICTION, ”%g;T'Sﬁf.xms ANSWERED W‘f

ARGUMENTS STATING THERE WAS NO VANT OF JURISIDCTION AND THAT
jarft

THERE IS NO VIOLATION OF A TREATY FOR MEXICO TO THROV gur AN
VEND PAGE ONE ‘ — '

. (VIS
- AT E L~
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'PAGE TVWO

AMERICAN CITIZEN FOR ANY OR NO REASON AND THAT A P;n§oﬁ VHO
COMMITTED A CRIME HAS NO PERSONAL RIGHT, AS THE DEFENSE SEEMS T0
INFER, TO ASYLUM IN ANOTHER COUNTRY, VILLIAMS MENTIONED, IN ANSWER-
NG counr TO DENY PETITION, THAT THE ARGUMENTS ADVANCED BY THE
DEFENSE HAVE BEEN MADE REPEATEDLY AND APPARENTLY ARE MADE AS GRIST FOR
THE PROPAGANDA MILL TO FEED UPON, CITING THE NATIONAL COMMITTEE ;
TO SECURE JUSTICE FOR MORTON SOBELL, HE MENTIONED BETRAM RUSSELL

—

AS HAVING ISSUED A STATEMENT ON THE JUSTICE OF THE TRIAL AND READ
THE STATEMENT TO THE COURT, ATTORNEY DONNER TOOK VIOLENT EXCEPTION TO
THE INTRODUCTION INTO THE RECORD OF OUTSIDE ORGANIZATIONS STATING THAT
HE AND HIS ASSOCIATES WORK LONG AND ARDUOUSLY ON THE CASE AND

THAT THE MOTION VAS FILED IN GOOD FAITH, KAUFMAN COMMENTED

THAT THE DAY THAT THE COURTS BECOME SENSITIVE TO SUCH EXTRA-

JUDICIAL PRESSURES, WE MAY AS VELL CLOSE THE COURTS OF JUSTICE,
#DONNER ATTEMPTED TO CONTINUE VITH A SUMMATION BUT KAUFMAN TOLD HIM
KIS POINTS HAD ALL BEEN PREVIOUSLY AND ABLY ARGUED AND THAT HE WOULD /
IND PAGE TWO ‘
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"PAGE THREE
\ntsznvt DECISION, PERLIN WAS GRANTED UNTIL WEDNESDAY, JUNE SIXTH
To FILE HIS ANSVER TO GOVERNMENT AFFIDAVIT IN OPPOSITION TO
SOBELL-S FORTH MOTION UNDER SECTION TWO TWO FIVE FIVE WHICH nzr:nsz
DID NOT RECEIVE UNTIL INSTANT DATE, COPY OF GOVERNMENT AFFIDAVIT
cgrnrn:n'nnn FORVARDED TO BUREAU INSTANT DATE, COPY OF DEFENSE
ANSVWER WILL BE OBTAINED,

‘ KELLY

END
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HDRTOéjZOBELL UAS, ESPIONAGE - R, REBULET JENE ONE .FIFTY.SIX TO

‘ 4 T S AT remvey Soo TwErRN DISRICT o V.Y, N
DEPARTMENT, NO REQUEST RECEIVED FROM IJSAJ SPNY E?R_SUBJECT—S‘PBOPERTY“
CBTAINED AT TIME OF HIS ARREST AND NOW RETAINED I!i NYQ. DURING ARGUMENT
OF SUBJECT-S MOTION BEFORE JUDGE IRVING KAUFH&N ON JUNE FOUR, FIFTY .
SIX, DEFENSE COUNSEL PERLIN TOLD JUDGE KAUFMAN HE HAD REQUESTED RETURN
tr PROPERTY BUT HAD NOT RECEIVED IT, USA PAUL VILLIAMS TOLD THE .
COURT THAT THE DEFENSE KNEW WHERE THE PROPERTY WAS AND AS EXPERIENCED

LAVYERS KNEV HOW TO OBTAIN IT, BUT THAT THE RECORD SHOWS NG LEGAL

REQUEST FOR THE PROPERTY, WVILLIAMS ASKED PERLIN IF HE WANTED TO MAKE
A REQUEST OF JUDGE KAUFMAN FOR THE RETURN OF THE PROPERTY, - rmrw4
DID NOT ANSWER AND JUDGE KAUFMAN STATED THAT SUFFICIENT MATTERS VERE

BEFORE THE COURT AT THE PRESENT HEARING, ’BUREAU VILL BE KEPT ADVISED

"\'!l,' -

OF ANY REQUEST RECEIVED FOR RETURN OF PROPERTY,

naconozn-ez/’f:éﬁ@;‘x’fm/ 9 7 7
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’ FEDERAL NVESTIGA
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‘ COMMUNICATIONS SECTION

H g4 FROM NEW YORK § g-13 PM

IRECTOR URGENT

MORTON SOBELL VA ESP DASH R COPY OF DEFENSE REPLY MEHORW

DATED SIX SIX FIFTYSIX DEP‘ENSE REPLY AFFIDAVIT OF SIX SIX FIFT
DEFENSE MEMORANDUM OF LAW AND GOVERNMENTS REPLY BRIEF ON FOURTH

MOTION UNDER SECTION TWO TWO FIVE FIVE dBTAINED. PHOTOSTATS OF ABOVE
OBTAINED AND FORWARDED TO BUREAU INSTANT DATE, .7%,

D,JD' , W ‘/!I/Jé -
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Ojﬁce Memorandum - vnitep states covernmenT

‘ 'é TO ¢t L. V. Boardman 4‘1{'//\..4 , DATB: June 5, 1956
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. WROM : A. H. Beimntdﬁ,@ ' . R Tolsoo z
. : ’ Boardman
1/ O 0& Belmont

Mason
supjecr: AMORTON SOBELL, was.

Mohr

ESPIONAGE - R 2 S . Parsons ——
. Tamm
On 5-8-56 subject filed notice of motion for new Newse —
trial dased mainly on claim he was illegally deported from Tele. Root —

Mexico and the*Government knew this but nevertheless introduced Molloma:
Jalse information at the trial that this deportation was legal.
Another motion for new trial dated 5-25-56 was filed by Sobell, claiming
the court lacked jurisdiction over the subject matter since Sobell had

not been extradited 6pursuant to treaty. Sobell’s affidavit was gnalyzed
by o dated 5-29-56. _ ~~

The attached copy of the Government's affidavit fildd in

answer to this motion was furnished to the Bureau by the New York
" Office. This afridavit states Sobell has made the identical claim
before and it has been rejected dy the District Court, Circult Court

of Appeals and U.S. Supreme Court. IThe affidavit states that how

Sobell was deported has nothing to do with the court’s power to try
offenses agalinst the Unhilted States but can only pertain to whether

the court had jurisdiction over Sobell’s person. The affidavit
eotnts out the Circuit Court of Appeals expressly deaided:Sobell’s #allgyd
kidnaping® did not ralse any guestion as to the court's jurisdiction
over Sobell.

The afridavit cites the case of Ker v. Illinois decidéd
in 1886 which stated that the United States citizen charged with
a crime committed In this country and apprehended on foreign soil
i8 glven no immunity dy the U,S. Constitution, laws or extradition
treaties to avold:> trial on his forced return to the United States
even though extradition was not used to accomplish this return;
The affidavit also cites a more recent case, Frigbie v, Collins in

which the U.S. Supreme Court upheld thie ruling. l\
ACTION: ' ‘
For informatjon. ' 2 ?9/
Enclosure _ @05}33& L RECORDED - /p "';M/ fj - /
. . : e . Lo : e EROIAES BB 7 -
101-248 ArIE - _
3. e P 4\ 1 JUN 19 1856 ‘
JFL: jadbd 1 o A R
(5) " - - g
¢ - Boardman }}& —
Belmont \ - e TNE
7 o 1 IRFORMATION COUiRINEU
(& Wichols Fu== L IO RS TTIED

ggﬁmﬂ 22 ‘9 g T TN B oL '




y .
- | °
: o _
3
i -
o : Fs Gison . " ate __-%‘/Cé ......
Ib BUﬁEqu | e ¢ Bl J0/- > ¥P3
- | o s::_‘:_::::::::::::::: re MeRT ol So AL
[ P S o ESP=R
- f
[ Agent ... —
s
[ Y 2 -
) Steno memcncccccaann
2 T " _
" ACTION DESIRED A {
kaslp 9 e L lnitial & retum EOpon Case F
[seorch & reten [ Expedite A
[Jsend Serlals e T Rocharge serials [ Correct
C] Propere tickler  [Call e
N [ S — L Revm soriats TS0 me .
i [Jacknowledge T vype :
E [ Subanit mew chorge-at Cering tite Crite
Y [JLeads need ettention [ J0elinqoent . E
% CIReturn with explanction er netetion a3 fe ectien token. '
3

wpCRaAtIod OO
LN 15 NstiiiD g persen /?’/ -2
:‘.ATE E}}CIDSURE

. ey e— P

: | 7 (TA1NED 6/ §3- /% 7‘5/




~ <y~

ey

. e s an e o R S e . a—-

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YOBK

o em e em e m wm e . m > . o X

'

UNITED STATES OF AMERICA-

e e e a— gy P e ) YO T

ATFIDAVIT IN OPPOSITION
-y . . TO SOBELL'S FOURTH
. MOTION UNDER 28 U.S,.C

SECTION 2258, . —
C 134wm2bs:

MORTON SOBELL,

- . ) Defendant, . 3.

e W e e e o . oen . e, R 7.

STATE OF NEW YORK ;
DOUNTY OF NEW BS,.S !
SOUTHERN DISTRICT OF NEW YORK)

PAUL W, WILLIAMS, being duly aworn,.&eposes
and says:

1, . I am the United States Attorney for the
Southern District of New York and eppear for the United

States of Ameriocan in opposition to this fourth motion’
of Morton Sobell seeking & hearing and an order setting
aside his conviction under 28 U,S,C, § 2255, The facts
contained in this affidavit are stated upon information
and belief based upon the files and records in this case, |
2, .The moving papers of the d>fendant, Morton
Sobell, and the files and records of this case conclusive
ly show that he 1s entitled to no relief, .
3. .The alleged grounds for Sobell's fourth
§ 2255 motion are that the United States of America and

this Court had no jurisdiction by reason of Sobell's
allegation that he was "kidnapped" and foreibly ejected
from Mexico with the cooperatiosa of the FBI and other

agents of the United States, .Sobell has advanced ‘this

eontention previously in his motion in arrest of Judgmentr

=t

in the appeal of his conviction (Seée Exhibit A which 1s

an extract from his Brief on appeal), and in his petition'
j to the Suprems Court for certiorari (See Sxhibit B,). In:

each instance, the argument has been judicially rejected,
'

O~ R F 275




1

K (2403-2425; 195 F, 2d at p, 603; 344 U,S. 833). Sobell
attempts to distinguish his present argument on the ground

e Ll i

- "| that nis eesrlier arguments_raised only the question of the
1 . Jurisdiction of the Court over his nggggn,.whereas he now
: A seeks by realleging a similar story to ralse the question
of the Court's juriédiction over the subject mafger.

" 4, The contention that this Court lacked
jurisdiction over the gubject matter 1s absurd, The sub-
Ject matter in a qriminél case is the orime charged, The
indictment chargéd that Sobell and ofhera conspired with

‘intent and reason to believe that it would be used to the
advantage of the Union pf‘Soclalist‘BeﬁublicB, to deliver
documents, writings, sketcheg,_notes and information re-
lating to the military defense or*the United States of
America, The indictment oharéed that this conspiracy took

place at the Southern District of New York and elsewhere
in violation of § 34 of Title 50 of the United States Code,

The United States Code expressly grants jurisdiction over
this offense to the District Court!
*The district courts of the United States
shall have original jurisdiction ### of all
* offenses against the laws of the United States|
Title 18 U.S.C, § 3231,
How Sobell was deported from Mexico has nothing to do with

this Court's power to try offenses against the United

-States, nor with the power of the United States to make

esplonagé conspiracy a erime, All it can pertain to is

whether Sobell was properly before the Court - by defini-
tion a problem of jurisdiction over the person, Ford v,

United States, 273 U.S. 593, 606 (1927%; Pon v. United
{  States, 168 P. 2d 373 (1st Cir, 1948).

.-

5. The Court of Appeals expressly decided t

in United States v. Rosenberg, 195 F, 24 583 (1952) that
i Sobellts allegations of "kidnapping" 414 not raise any |

v ey

question 28 to this Court's Jurisdiction over the sudbject
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. matter, After discussing these allegatlons,.whlch had been

the Court stated:

5 TR+ e SPmLLE

A e an

made by Sobell for the first time after the trial had been
concluded and the jury had rendered its verdict of guilty, .

"Under Bule 34, moiions in arrest of judg--
ment are allowed only (1) where the indictment
charges no offense and [2) where the court had
no jurisdiction over tha offense charged.

This situation, we think falls into neither

category.® 195 F. 2d at p. 603 .

6. The Court of Lippeals held thc: Sobell's
challenge went only to Jjurisdiction over his person and was
therefore untimely since he failed to advance his contentlionsg
until the trial was over,

*"He preferred to take his chances on the
verdict, withholding his trump card until
the trial was over., The Federal Rules of
Criminal Procedure allow no such tactic,®
195 F. 24 at Pe 603.

7. In his petition to the Supreme Court for a
writ of certiorari, Sobell again used the "kidnapping" argu-
ment, In this petition, however, he d4id not specify whether
he was labeling the argument an attack on jurisdiction over
his person or over the subject mattér, perhaps to avoid the
decision of the Court of Appeals that he had waived any
challenge to jurisdiction over his person by irolding back
information, The Supreme Court denied the petition for a
writ of certiorari, 344 U.S, é38.

8. The decision that this Court had jurisdiction
over the subject matter has been implicit in each of the
many decisions by this Court and the appellate courts which
heve passed upon this case on numerous occaslons, Sobell's
allegations that he was 1llcgally “xiznagped" from Mexioo
with the cooperation of United States officials had been
advanced to these courts, It i1s a funiamental principle
that a court must always pnse upon its own jurisdiotion,

whether counsel argue the matter or not, pDefiance Water Co.

o L
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Ve Dgilgngg. 191 U.S, 184, 194 (1903); United States v,
! Bradford, 194 F, 2d 197, 200 (2a Cir. 1952), cert. dented
| 343 U.S. 979, '
H 9. As he did in his brief on appeal and in

150 et day s < 1A

his petition for certiorari, Sobell cites Cook v, United
States, 288 U.S, 102 (1933) which is not in point, That
case involved the jurisdiction of the United States over &
British vessel for an offense alleged to have océurrea at

8 place which was outside the tcorritorial waters of the

United States as established by treaty, On the other

hand, Sobell 1s an fmerican citizen who has been convicteq

L~
e

of a orime committed on ‘fmerican soil in the Southem

District of New York, The Cook case is no zuthority for
the propositon that the United States of America and this

Court lack jurisdiction over such an offense,
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© 3, 1950, He was driven to Texas and at 10 AM on Lugust
‘18, 1950, less than two days after his apprehension, was

- =N - - “ e e . ’

10. PFor Bseventy ycars, it has been the settled
law of this country that a United States citizen cherged
with B crime committed in this country and aporehended
on foreign soil is given no immunity by the Constitution,
laws or extradition treaties of the United States to
avoid trial upon his forced return to this country, even
though the machinery of extradition was not employed to
accomplish his return., Ker v. Jllinois, 13 U.S. 436
(1886) ., Tne'Ker case 1tself concerned & defendant who
was forcibly taken from Peru by an agent of the United
States Federal Government without fénow‘mg the extra-
dition treaty, In that case however, the time elepsing
betwien Ker's initial gpprehension in Peru and his ar-
raignment in the United Statzs was many weeks, In the
instant case, Sobell says he was first apprehended by
Mexican police at about 8 P.M, on fugust 16, 1950, A

warrant for his arrest had becen ouﬁstanaing since August

brofight before a United States Commissioner in Texas for
fixing bail on the charges pending against him. Sobell
makzs no clz2im that any attempt was made to obtain a
confession from him during the time between his apprehen-
sion in Mexico City and his return to this country. The
contention that the mannér of his Jdeportation from Mexioco
amounted to & violation of the extradition treaty has no m
more merit now than the contention of Ker which the Supre
Court rejected in 1886:




Kidnapping Act.

- -

"There is no language in this treaty,
or in any other treaty made by this
country on the subject of extradition,
of which we are aware, which says {n
terms that a party fleeing from the
United States to escape punishment for
crime becomes thereby entitled to

an asylum in the country to which he
has fled; indeed, the absurdity of
such a proposition would at once pre-
vent the making of a treaty of that
kind." 119 U.S. at p. 449.

11. Recently the Supreme Court has rendered a
decision which makes even more clear that Sobell raises
no issue of any fundamental nature which would déprlve
this Court of Jurisdiction or in any way vitiate his

trial, In Frisbie v, Collins, 342 U.S. 519, the Supreme

Court denied habeas corpus to & prisoner in a Mléh!gan
penitentiary serving a life sentence for murder who al-
leged that the State of Michigan had no Jjurisdiction to
try him because its agents had illegally seized him in
Illinois, blackjacked him and forcibly transported him to
Michigan in violation of the Constituwt fon and the Federal
The Court held that the Federal Kidnap-
ping Act did not change the rule declared in its prior
decision in Ker v, lllinois, 119 U,S, 436. The breadth
of the Court'é lénguage was not limited in its applicatioy
to State Courts:

"This Court has never departed from the

rule announced in Ker v, Illinois, 119 U.S. h36,J

Lily, that the power of a courl te try 8 person

for crime {s not impaired by the fact that he

had been brought within the court!s juris-

diction by reason of a 'forcible abduction.!?

No persuasive reasons are now presented to
stify overruling this line of cases. They

on the sound basis that due process of

law {s satisfied when one present in court

is convicted of crime after having been fairly

apprized of the charges agalinst him and after

a fair trial in accordance with constitutional

procedural safeguards. There is nothing in tke

Constitution that rzquires a court to permit

a guflty person rightfully convicted to escape

Justice because he was brought to trjial against

his will." 342 U.S. at p. 522
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12, Morton Sobell was tried for this traitorous
crime by @& jury ugder the . fairest prdce&ures for obtaining
Justice yet de§eloped by mankind. He was rcpresented'by
Counsel of his choice. He had every opportunity to éross-
examine t he witnesses who testified against him. He had
every opportunity to'introduce evidence in his own behalf,
which he did not choose to employ. Each and every one of
twelve fair and impartial jurors pronodnced him guilty
beyond a reasonable doubt. He has challenged the vallidity
of his conviction time and time again on every ground so
far conceived by his various lawyers. See Appendix 1 which
is a partial list of Judicial proceedings upholding the
convictions and sentences of Sobell and the Rosenbergs.
Each such challenge has served only to re-enforce the
verdict of his guilt and the faierness of the procedure by
which that verdict was reached,

13. His latest petitidn taken together with the
previous reccord from this case shows conclusively thét he
is entitled to no relief. The petition is so lacking in
merit as to raise serfous questions whether it is advanced
in good faith. Sobellts attempt t o deny t':ie authority of
the United States of Amcrica to try him for his betrayal
of this country should be rejected.

Sworn to before me this
day of June, 1956
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APPENDIX 1

-

PARTIAL LIST OF JUDICIAL PRO-

CEEDINGS UPHOLDING THE CONVIC-
TIONS AND SENTENCES OF SOBELL

AND THE ROSENBERGS

e pomtvy gAVTIATY S Y

March 29, 1951 After a trial of three weeks Jury

o " renders its verdict of gullty as
chggged as to the thiee defendants
(2388-9). : :

April 25, 1951 Motion by Sobell in arrest of gudg-
gﬁgg)denied by this Court {2403-

February 25, 1952 Convictions examined and affirmed
bg the Court of Appeals. 195 P. 2d
583 (2d Cir. 1952).

April 8, 1952 The Court of Appeals denied petition
{og §ehear1ng. 195 F. 2d 583 (24 Cir
952).

October 13, 1952 The Supreme Court denied petitions
gog writs of certiorari. 344 U.S,.
38. )

November 17, 1952 The Supreme Court denied petition rqi
rehearihg. 344 U.8. 889,

December 10, 1952 This Court denied §2255 motions to
set aside the Judgments. This was
Sobell's first § 2255 motion. 108 F.
Supp. 798 (Ryan, J.).

December 31, 1952 The Court of Appeals affirmed Judge
. Ryan;a decislon. 200 F, 24 666 (24
Cir.).

danuary 2, 1953 The Court of Appeals denied Sobell's
motion for leave to file a second
petition for rehearing of the origi-
nal appeal, .

January 9, 1953 This Court denied Sobell's applica-
tion for reduction of sentence. 109
F. Supp. 381.

January 19, 1953 The Court of Appeals denied a peti-
tion for rehearing of its decision
as to the first § 2255 motion.

May 25, 1953 The Supreme Court denied petitions
for writs of certiorari to review

: the denial of the first § 2255

. motion. 345 U,S. 965.




o rreen b e a3 RPN 310

June 15, 1953

June 9, 1953

June 11, i953

June 11, 1953

June 15, 1953

June 17, 1953

June 19, 1953

October 8, 1953

¢ October 31, 1953

February 1; 195N'

June 7, 1954

* June 9, 1953 decision of this Court

.respect to Sgbell,

The Supreme Court denied petition
for rehearing. *-345 U.S. 1003,

This Court denied defendants’
§2255 motion and their motion for a
new trial. This was Sobell's

second §2255 motion. (I.R. Kaufman,

The Court of Appeals affirmed the
appeal having been taken by the

Rosenbergs., 204 F, 23 688 (2d. Cir)}

Sobell filed a notice of appeal of
his secund § 2255 motion.

The Supreme Court denied the Rosen-
bergs'application for a stay of

execution pending application for -
a writ of certiorari to review the
Court of Appeals decision of June
11, 1953 and two other decisions.
346 U.S. 271.

Mr, Justice Douglas qranfed a stay
to the Rosenbergs. ;3 U.S. 313,

The Supreme Court vacated the stay
statiny; in part that the Court "saw
no substantial question in those
{collateral] proceedings to be pre-
served for its further considera-
tion.» 346 U,.S. 273, 281,

The Court of Appeals granted the

Government's motion for summary af-
firmance of this Court's decision
as to the second §2255 motion with

The Court of Appeals denied Sobells
petition for rehearing of its Octo-
ber 8, 1953 decision. .

The Supreme Court denied Sobell's
petition for certiorari with respect
to the denial of his second §2255
motion. 347 U.S. 904.

The Supreme Court denied Sobell's
second petition for rehearing of itg
denlial of certiorari as to the orig-
inal appeal. 347 U.&, 1021. .
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Ojﬁce Memo@ndum e UNITED STAQES GOVERNMENT
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: |l ﬂ\‘ ce: Mr. Boardman
| } * L, V. BOARDMAN o Wicbuls June 12, 1956
; Mr. Branigan Tolson
FROM : 5 g Mr. lse . Nichols
. fe . g:ludm:n
1 o ‘ ATION CONTAIRED:. Mason
w’»m MORTO ) Was. | %%:é?fﬁ%”mmssnm Pur-g P
ESPIOMAGE - B . AT, Y2181 2 Roses
. L Nease
. T
) 8 “ . ele. —
5 Subject filed sotion for new trial/ﬂ éouthern District, Cong e

! Bev York, based mainly on claim that Govermment knowvingly used perjured “ “]‘: E
. testimony to show his deportation from Mexico was legal vhsn he allegas
" such deportation wvas illegal. Subject filsd anothsr motion for new trial
5-25-56, Southern District, New York, claiming court lacked Jurisdiction
- over subject matter of the trial, since he had not been legally extradited | '-i‘p
. from Mexico. These motions were argued before Jud.ge Irving R. Kaufman
; 6/4/56 and decision was reserved.

s s ) IND LyRLon

Nev York Office forwarded to ths Bureau Photostats of following
items pertaining to defendant®s motien of 5/25/56: (1) Defendant®s
memorandum of lav_in support of motion; é Govermment®s reply brief;
(3) Defendant's reply memorandum dated 6/6/56; and (u) ‘?enaant's un-
dated reply affidavit.

/

AV Firm Dircadsos- 1W¥A v 50 2eel

SRS

. 1’: K bat
/Dt»"\”‘-' P ,,_")

Defendant®s memorandum of law in support of his motion hu
three main points, vhich are: (1) Government had no sovereign power
to convict Sobell and court had no jurisdiction in the proceedings;
(2) Cases holding that i1llegal abduction may not invalidate a criminal
2 conviction based on proper judicial process do not apply since the
N J Government's action violated the Extradition Treaty; and (3) This
~ ;7 challenge to the jurisdiction of the court has not been previously w73t
‘v litigated. It is noted that on ths day of his sentencing, Sobell {
. 'made a motion in srrest of judgment, in vhich he challénged the juris-
.. .diction of the court over his person, and this motion was denied and
. the denial was upheld on appeal. In this most recent motion, Sobell
;18 attempting to claim the court 4id not have jurisdiction over the sub-
. % Ject matter, which he claims is different from his previous motion

N RECORUCD -
WX Govermment reply brief . states So - ]2 ques 1%'_ﬁ?5

personal jurisdiction by not making his origm unti

he
. of the trial, and this latest motion is actually the same pohé 1 1956
. ferent language. The brief points out the District COurt

over the subject matter, conspiracy to commit espionage c

X 2! % United States, and Sobell is merely claiming here that rm should not have

i ‘bcon throwvn cut of Mexico. Government states the tion Treaty does

"occupy the field" and does not limit the Unitdd-States or Mexico

A fron ousting any alien. Further, an alien does not have absolute right
3,/ to asylum anyvhers. QGovernment®s brief also states treaties are between

'1 nations, and an individual has no right under these treaties unless that

individual becomes clothed with the rights of the Government. BSince ths

-’-'reaty wvas not used here, Bobell 4id not become clothsd with any of thue

L /"1 P2
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Memorandum to L, V5 BOARDMAN

The defendantts affidavit states the points raised on thass
motions are guch as tp va.rro_,nt a hearing on the fgctl.

- " The defendant's reply memorandum of 6/6/56 restates the allega-
tion that the Government knowingly used perjured testimony which was
prejudicial, and the reason this point was not raised at the trial was
that the defendant 4id not know the Government was knowingly using perjured

testimony.
ACTION:

© “ TFor your information. These papers contain no nev allegations
by the subject. All pertinent allegations previously made havebeen in-
vestigated and results of investigation furnished to Department and to
the U. 8. Attorney, Southerm District of New York, for their use in
preparing answers. )
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' UNITED STATES DISTRIC? éom o R
~ SOUTHERN DISTRIC? OF NXW YORK I

UNITED STATES OF AMERICA,

v ] m.e132a

MORTON 80BELL,
4 Defendant,

. BRPLY MEMORANDUM
e '. ™e mu ;oéﬂontxm{ of m_Morﬁcnt u mu
. memorandum and argument are fully mn with l.n the brief

submitted by petitioner in support of the present motions
This reply memorandum does not attempt to re-state the
pertinent arguments and governing propositions of law
whioh estadblish petitioner's right to a hearing in the
present instance, |

The Governmment's eontentions overlook one basie

e and governing rule of law whish is decisive in the present




aside or negated whether or ot the defendant presents any
arfirmative evidence in the sourse of the $rial $o sontess

falsity of the prosecution's ease. The shooking and immorel
eoncoept that a prosecution ean contrive a sonvistion with
fapunity 1f the defense does not tender affirmative evidense
would make & travesty ef the soncept of &ue ;”“Ilo y

The Government seems to exouse the prosesution's
knowing use of perjured testimony olaiming 4% to be irrelevant.
This contention is absurd in the fase of the Court of Appearls
holding that the evidence was highly material and relevant,
and eontrary to the Government eontention its use was
neither easual nor optional. The perjured tuthoaim
deliverately employed by the prosesution to secure petitionsr'sg
eonviction by impressing the Court and jury wi th the view
that 3obell had been returned to the United 3tates after
making an independent cholce not to do so, and that this
return was then made over his odjestion by the Government

of Mexico in lawful coopsration with the United States

authorities,

i {7 In this conneetion, we oall the Court's sttention
o the reply affidavit in the jurisdidional motion filed

this date and which is inoorporated in the presert proceed-
inge The petitioner did not know the prosescutiocl was knowe
inzly using perjured testimony. He d1d not knov intsar alia
that it was the United States which had sontrived the selsure
throuzh its agents, that these actions wore doie without the
knowledge or eonsent of the Government of Mex'0c0 Or any of
its authorities, and that the Government of #“xlco had
advised the prosecution that thars was no desortation or
removel by its Covernm2ant or authoritiss,




The ovidenass was false &s the prosesution well kn;'.
The prosecution was fully avare that 1t had deprived peti-
tioner of his right to make bis intended return but soughs
to estavlish the opposite. The prosecution oontrived she

‘events whioh it then used ss a basis fer She perjured

evidence, _

Petitionsr -1;1 not discuss the cases olted by
the Government in its memorsndum. Thosé Gases are elther
inapplicadle to the present lssues or support the proposi-
tions of law tendered by petitioner. The petitioner has
stde t be Tequired showing ef knowing use of perjured testi-
mony on the part of the prosscution, that the prosecsution
suppressed faets favorable to the pstitioner and made nise-
representations to the Courte The files and records of
the ease, the Government's snswering affidavit fail to
estadlish eénolunivoly that the petitioner is not entitled
to relief soughte Undert he sircumstances this Court is
required to grant 8 hesaring.

Respectfully sudvalitted,

DONNER, XINJY & PERLIN
BENJAMLK DREYFUS

Attorneys for Petitloner

dateds New York, NHew York
June €, fose
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'lITlD STATES nxlfiibj COURT . .

SOUTHERN DISTRIOT OF MRV YOAX
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,uomn SOBXLL, °

0-0_0‘-00..‘.'.-'.“
ZEELINDURY STATENDNE
fho-vnitod Staton.ot America would addr.n- 1£aoif
u: oppouuon to Sobell's fourth motion under 28 U.8.0. §2235.
o twﬂhnzxoambya»uumoaa___
?_tho allogntxon that Sobell was rleth from Mexico and sent
" o the United States dy Mexican suthorities with the coopera-
"tion of United States officials in viohuon of & treaty of
extradition between the United States and Mexico, Scbell .

claims that this violation goes to the Diltrtot Court's
Jurisdiction over ?thp subject matter,” And since a oriminal

RN N

I

defendant never can ialvokjﬁrisdioeion over ths "subject -attor,
Sobell then argues, he can raise this point -- again and again
and, perhaps, again -- in order to try to upset his conviction

by & Jury as &8 sapy.




THE PALLACIRS IN SOBELL'S
JQUATH MOTION, :

nEn

Pirst, Sobell's motien must de dismissedvesnuss
no matter how he labels his sttack in $his fourth Botion 2258
motion de 1s sttacking the Jurisdiation of the Distuet Court
over his person. MNe has waived that attack, That L the
le of lav in this case. . R

Second, 8obdell does not truly allege & viohtion
of any treaty. .

Third, Sobell has no standing to raise any Qestion
of non-compliance with an extradition treaty, '

ARGUMENT

ponér

S8CBELL IS AGAIN ATTACKING THE
COURT'S JURISDICTION OVER HIS
PERSON, WHICH HE WAIVRD BY A
DELIBERATE CHOICE,

Sobell says in this fourth Seotion 2255 motion that
the district court had no Jurisdiction over him because e was
"kidnapped” and forcibdbly ejected from Mexico by Mexican
officlals with the cooperation of the Federal Bureau of
Investigation and agents of the United States. 3obell has
advanced this contention in his motion in urrist of Jjudgment,
in the appeal of his convietion and in his petition for
certiorari to the 3upreme Court. (See Exhibits A and B of
the Governaent's Affidavit in Opposition to Sobell's Pourth

02-




Notion under 28 U.8.C, §2255.) In each instanse, the
argusent was rejected, (R.2403-242%; 195 P.2d at p. 603;‘
344 v,8, 838).

Sobell's "distinction” in this argument is that She
earlier arguments raised only the Question of Jurisdiction of
the sourt over 'his person,’ whereas hs raises the question
of Jurisdiction “ovcr‘ghc subject matter.” The "distinction”
oomes about, Sobell says, because he is now setting out in
more detail doth his 0ld story and also the extradition treaty
between the United States and Mexico and the laws of Nexieo.,

Sobell's “distinotion” offers no difference.

This 1s the twice-told tale in a new semantic guise, The
"subject matter” in a oriminal case is the orime charged.

Ford v. United States, 273 U.S. 593, 606 (1927); Pon v,

United States, 168 7.2d 373 (lst Cir. 1548), The indictment

in this case charged 3obell with conspiracy to deliver documents,
writings, sketches, notes, and information relating to the
military defenses of the United States of America to the Soviet
Union with the intent to help the Soviet Union and with the
belief that it would de to the advantage of the Soviet Union.

The indictment charged that this conspiracy took
place in ths Southerm District of New York and "elsewhere”
in violation of 50 U,8.C. $34. There 1s no question that the
indiotment charged the offense proscrived dy 50 d.a.c. $34,
There ocan be no dispute that the Distrist Court 4in the Southern
District of New York had jurisdiction to hear such offenses

under 18 U,3.C. $3231. United States v. Rosenberg, 195 P.26
S !




583 (2d Cir. 1552); cert. denied 344 U,s5. 838 (1952);
see also same case, 346 U.S, 273, 281 (1953).

Nowhere in the 56-page brief of Sobell in support
of this fourth motion under Section 2255 does he gainsay both
the fact that the United States has made his acts of espionage
e orime and that the District Court in the Southern District

of New York can heayr such offenses,

Sobell is again merely caliming that he should not
have been thrown out of Mexico, JFactually, that has nothing
to do with the District Court's power to try offenses against
the United States nor with the power of the United States to
make espionage or conspiracy to commit esplonage a crime
punisha®le with a Jail term. The fact that Sobell was eJjected
from Kexico is ndt a crime in itself; it 1; not the orime
'vith'which he was charged. All this talk about extradition
treaties and the like can aim at one thing: was the defendant
Scbell properly here in the Southern District standing trial?
By definition, that s strictly a problem of Jurisdiction over
the person, This point is made in Ford v. United States, supra

p.606, It has been made by Judge Frank on the original appeal
in this case in the Seoond Circuit; this court then, not only
hes & gulde from precedendg but it has a rule of law in the
case to follow, 195 P.24 at p.603.

3ince this i3 an attack on the Jurisdiction over
the person, Sobell walved the right to attack by deliberately
permitting this case to go to the Jury and withholding his
information and fire until that Jjury found him to be a spy

ole




for the Soviet Union. 198 2.24 at p.603, 2Pon v, United States,
supra; Jord v, United States, supre, | ' '

Mot Cook v. United States, 288 v,8, 102 (1933),
not United States v, Rawscher, 119 U.8, 207 (1866), mot

Johnson v, Browne, 205 U.8, 305 (1907), not United States v,
Perris, 19 ¥.2d 925 (D.Cal. 1925) -- not one of the cases oited
by 3cobell changes his attack on :urlsdiction'ov0r'hxs person

to something else, JNor do they change the faot that Sodbell
waived all shallenges against that jurisdiction,

Mone of theno cases holds that a charge that
treaties were violated when a defendant was drought Pefore the

sourt is an attack on jurisdiction over "the sudject matter."

Ou the contrary: Gook at page 121 speaks of "Jurisdiction
over the vessel”; Johnson v, Browne recognizes at page 320

that 1t 1s talking adbout "Jurisdiction over the individual”;
Ferris states twice thatvlt is dealingz with "Jurisdiction over
the person,”

And in each case on which Sobell would rely, the
objection was timely made, 3See e.g. Cook v. United States,

supra at p. 102; United States v. Raus:her, supra at
statement of facts.

Soviet apy Sobell cannot metazorphosize a human
being into a mule; he cannot change an attack on the Jjuris-
diction over his perscn to one on the sutject matter, the

offense of spyling for Soviet Russien againat his own country.
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SOBELL DORS NOT CHARGE A TREATY
VIOLATION; HE CAMMOT, THUS, RSCAPE
HIS COMVICTION BY A JURY OF SPYING
AGAINST THE UNITED STATES,

Even if this Court could reach the "jurisdictional”
Question, Sobell would not succeed. 8obell charges that
United States officials violated an extradition treaty with
Mexico. As & result, he maintains that the court lost Juris-
diction over him,

Sobell realiszes that he cannot claim a want of
"due process.” Prisbie v. Collins, 342 U.S, 515 (1952).

He also concedes that the Extradition Treaty between the
United States and Mexico does not provide for extradition
in esplonage cases. Treaty of 1899, in 3en. Dos. Mo. 357,

6lst Cong. 24 Sess, p. 1184, His argument i{s based on the
fdea that the United States-Mexican Treaty ‘occupies the
field” in that any extradition not oconforming to that Treaty
or not specifically menticned in it is proscribed, Then he
contends that United States officials dy "assisting” in
getting him out of Mexico violated that Treaty, because he
was not extraditable. He alsc argues that American officials
heliped Mexican officials tc violate internal Mexican laws.
Sobell’s arrest <id not violate the Extradition
Ireaty, Esﬁionase i3 nct covered by the Treaty and the
Treaty does not "occupy the field," Nowhere in the Treaty
ig there a word adbout limiting the otherwise unlimited power
which Mexlcc and the Unlted Statea should have to oust any

-6~
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alien to the sole power to oust aliens who commit the crimes
1isted in the Treaty. Articles I and II provide only that the
two Covernments will deliver up criminals "according to the
provisions of this convention” in the enumerated instances.
Article III prohibits extradition proceedings in specific
{nstances, including extradition for a crime of a “purely
political nature." If Article II's enumerations were intended
to be exhaustive there would have been no point at all in having
Article III's prohibition on extradition for "purely political”
crimes.

The fact that the Treaty does not "occupy the field"
18 supported by the excerpts from the Political Constitution
and internal laws of Mexico appearing in Sobell's Notice of
Motion on his Third Section 2255 Motion -- assuming that
Sobell's translations are accurate (Exhs. A and C). Article
15 of the Political Constitution, according to Sobell, again
places the limitation on extradition of "political offenders.”
The internal Law of Extradition of Mexico, according to
Sobell, looks to instances where extradition will be made
where no international agreements are made. Art. I, II
(as translated by Sobell).

Indeed, it 18 ridiculous to think thaé Mexico has
limited itself to ousting only aliens who are charged with
the enumerated offenses in the Tfoaty. An alein doo‘ not .
have an absolute right to asylum anywhefs; Governments ocan,

in the absence of self-imposed restriction, expel those aliens

whom they do not want. Ker v. Illinois, 119 U.3, 436, &42
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(166¢); chandler v, Unit=¢ Ostates, 171 P.2d y21, 935
(ist Cir. 1549); United States v. Unverzagt, 299 Ped. 1015

(D. waah.), aff'd, 5 P.2d 452 (yth Zir, 1925), cert, denied,

265 U,s, 56€; United Stutes v, Insuli, 8 P.Supp, 311 (D.l11.

1534%); Gillers v, United States, 182 F.2d 962, 972 (D.C.
Cir. 155C). Here is what the Supreme Court said in Ker v,
Illinzis cboeut a Treaty Just about identicel to the Mexican-
Urited Gtates Extradition Treaty:

“There 1s nc lanzuage in this treety,
or in any other ireaty made by this
country on the subject of extradition,
of which we are a.ure, which says in
terms that a party fleeing from the
United States to mscape punianment for
c¢rime becomes thereby entitled to an
asylum in the ccuntry tc which he has
fled; 4indeed, ths abaurdity of such a
proposition wouid at cnce prevent the
making of & treaty of that kind,"

1135 U,S, at p. &45,

The further suggesticn mzde vy Sobell that he falls
within the Treaty's prohidbition against extradition for "purely
pclitical” crimes 1s aonocase, He 15 & proven spy of a
forceign country., Consplrlig ts oommit eaplcnage was the charge
against him, Evideance of hls membership in the Communist
mcverent -- assuming that movenent has enything to do with
“politics”’ -- was admiited at trial orly tc show his propensity

to sry for the souviet Unicn and hiie motive for committing

es5; i7nage azgainst the counciry of his dbirth,

There Just i4, then, no viclation of a Treaty here,

Actually the alleged "facts™ ir this case are

strikingly aimilar tc the facts in Ker v, lllinois, supra.
Ker v, lilinois presenicc e cese where an "agent of the

-8-
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 President of the Wnited States" went down te Perv with

. of intermational law nor the breaking of an internal law of

extradition papers in his hands, The President's agent
foroidly dragzed Ker out of Peru without using his papers.
snAlthough the llicn'l orimes were litnin the purview of thl
Extradition Treaty the Supreme Court said shere was no violation
of the Treaty and Ker could not have his »elsase. The Oourt
held this despite its statement that an agent ef the President
was involved. The Govermment here states the .“l_._g dase as

the Supreme Court stated it; not as it appears buried in
somsone's drief,

~ Upon analysis, Soviet Agent Sobell is claiming at
most & violation of some sort of internal law of Nexico., It
this claim would not help Sobell: time after time, the courts
have said tbat nolthor the violation of some conortl principlo

%nother nation by United States officials defeats the Juris-
diction of American courts over criminal defendants., Cook v,

United States, relied on so heavily by Sobell, states that -
rule, 288 U.S., at p. 122, And so does The Richmond, 13 U.S§,
(9 Crancn) 102, 103 (1815); The Merino, 22 U.S, (9 wheat.)
391, 401 (1824); Ex Parte lopex, 6 P.Supp. 32 (D.Texas 1G34);
United States v. Unverzagt, supra; United States v. Insull,

supra,

Sobell's petition thus would fall -- even if he
could reach the "jurisdictional” question,




JOINT 3

MORBOVER, S0BELL HAS W
STANDING TO RAISE A QUESTION
OF AN EXTRADITION TREATY
VIOLATION,

FPinally, independent of all other considerstions,
Sobell's Fourth Ssction 2255 motion must be dismissed decause
Sobell lacks standing to raise an extradition treaty violation,

Extradition trezties are made between nations. They
confer rights on nations to demand fugitives where as a matter
of general international law they would have no rights. They
impose duties on nations where otherwise they would have
complete diascretion. 1 Moore on Extraiition, $$186-188;

Ker v, Illinois, supra; PFactor v. Laubenheiner, 250 U,.S,

276, 2387 (1933).

Since extradition treanties arc betwean nations the
viclations are the primary socncern of the nations themselves,
Only if the defendant beccmes somehow "clothed” with the rights
of orne of the Govermments ¢an he claim relense, In this
situation where noone a:tually usez the extradition procedures,
it has been ccnsistently held thet the defendant is not "clothed"
with eny of the Governmont'c rights to coa:lain of viclations
and he dces not defeat furlacicticn cver his person. Ker v,
Illirols, supra, st p, #03: United Utetos v, Unverzagt, supra;

chandler v, United 3tates, cupra; United States v. lnsull,

-——

supra; Oiliars v, Unlted “tates, suira; EX jerte lopez, supra;
-——-L-..“ —— e . . pi

Ex perte Sceott, O B, & ©, Uk€ (Ving's Zeuch 1

-10-
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Sobell kas urged upon this Court the authority of
Ynited States v. Rauscher, supra, Cosgrove v, Winney, 174 U.8,

64 (1859) and several other oases which have held that when
the United States goes through extradition proceedings and
obtains extradition on one ground it cannot try the defendant
on others., Those cases do hold that in that limited instance
the defendants can assert a right which a Government could
assert, But as the Supreme Court said in Ker that is only so
because the defendant ;an gone through A procssaing and 1s
"clothed” with the rights of that procesding, and because
the United States cannot be allowed tc perpetrate s fraud
on another nation with impunity, 110 U.S, at p. 443,

Since this one exception to tre gereral rule of
lack of etanding to assert extrsdition Tresaty vioclatiocus
does not apply here, Sodbell's fourth mcticn for 3ection 2255
relief muat be dismisaed on that point eslcne, even if it de
saosumed -~ contrary to fact -- that his return to the United
States constituted a treaty vioclation,

CONCiUSION

Thiz Court should dismiss this Fcurth 28 U,S8.C,.,
820555 metion without a hearing because it raises not a single
iesue which could sustain it as a matter of law,

Aespectfully suomitted,

PAUL W, WILLIAXS,

United States Attorney for the
Southern Distrist of New York,
Attorney for United States of America.

PAUL W, WILLIAMS,
ROBERT KIRTLAND,

b%xsi.i%. of Counsel,
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© JTATEMENT OF FACTS

This is a motion pursuant to Title 28, U.S.C.
Section 2255, requesting that the judgmont of conviction
and sentence be set aside and that petitiocner be discharged
from detention and imprisament, on the grounds that the
sentence vas imposed in vioclation of the Constitution and
laws of the United States and that the Court vas without
Jurisdiction to render the judgment of couviction and to
impose the sentence.

The petition sots forth that the United States and
the trial court lacked all power over the subject-matter of
the proceedings agalnst petitioner, as a result of vioclations
of the Treaty of Extradition betwean Govermments of the
United States and of Mexico , and ths transgression of the
sovereignty of the United States of Mexico.

In addition, the petition asserts that due process
of lav vas denied to potitioner because the prosecution
made substantial use of evidence derived fram the circum-
stances of the treaty violations, in its case against

petitioner.
A. Ths Facts All
on -

The basic operative facts, as alleged in petitiom,
are as follows:
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. 2255 on the grounds set forth in this petition,

t 4. Agents of the United B8tates initiated, arranged

 and planned the seisure of petitioner in Mexioce and his

_ abduction and removal %o the United States,
. . 6. Local police of Mexiso City who asted unlawfully

as agents of offisials and representatives of e United
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