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. of New York by Mr. Saypol's letter of Decembar l thet I
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MR. GLEESON: ¥ay I adérges the Court for
just one moment, sir, before -Your Hondr‘béodqus. '

Unintentionally 8 nis erbmstardihg was created '

;with respect to pending proceed_nss in Lhe SOuthern District '

'
]

presented to Your Honor last Thuradaﬁ. A secohd letter has
been written corr°ct1ng that misunderstanding and I have shown
a copy of 1t to Mr. Hamilton.

I present a copy of 1t %o Your Honor and T

sk, sir, to be permitted to have Mr: ‘Saypol's letter of

. December 7, the letter to which I ai now referring, become.
[ v : . .

paft of the record.
| THE COURT: Mr. Hamilton has 1it?
FR. GLEESON: Yes, sir.
- MR. HAMILTQN: And thére’is no objection, 1f
Your Honor please. | | f
MR. OLEESON: .I have concludéd, sir.
(The_letter referred to is as follows:)
‘. UNITED STATES DEPARTHENT OF JUSTICE
UNITED STATES ATTORNEY

Southern District of New York,
Unlted States Court House

. Foley Square
New York 7, N. Y. el?
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December 7, 1950
vf Honorable Gernld A. Gleeson
. . ,Uni ed States AttorneJ u;~# .
| saa'tem District of Pennas’]:vania :
| 4th»Floor, u. S.’ COurthouse |
ch and harket Streete
" Pniladelphis, Pennsylvania-

. ne': Un.e.ted States v. xzarry Gold .

United States V. Jvltus Rosenhorg, et al.
. ‘Dear Wr. GleeSUn- EERECE
I wrote‘tQZyou»oﬁ Decemberhl, stating 1n'par£
4n the second paragraph of my letter'that Gold "= & &
is a co-defendant on charges of conspirécy ﬁo.éommif
espionage along with 5ulius.ﬂosenberg, David”érgenglass'
and others. He hes not entered a’plea to that indictment."
| I regret en obvious error in des%ribins 901655
status in the pending prosecutlon in this district.; Ke,is 
’ actualiy'nnmed as a co-cppspiratdr."wuo coples of the .

~ - indictment are enclosed.

14
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This indictment supersedes & previous one vhich

. named the Rosenbergs only, obtained on newly acquireé
e o  evidence presented to another grand Jurj A% that time E

it was contemplated that Gold sheoculd be named &8s a

e e~ T T
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{ .. . defendant. The final decision tc name him ds & co-
«: g conspirator was predicoted on the fact that since
- ~ : . maximum punishment could be imposed 1n the cese in your

Jui:hi_s&;'x;:tion, 1t would be of ‘np advantege and might be
taétiéa],ly disadvantageous to ’the- case ’jﬁe‘nding in .my |
aistrict to nams him a,s.a defendsnt. | ..
- | I hope that no gmbarrassment has been caused
you. .' Judze Fx@rgnem, tc whom I spoke af‘ter ‘talking to
‘you on 'the telephone today, eg&?ressed himself &s completely
undeéstanding'in.,the, circums‘::;anéeé and said that he had no
fault to find . ’
Very truly yoﬁr:‘ R
/e/ IRVING . SAYPOL
. Irviné H. éaypol
‘United States Attorney .-

Enc;%es ,
' . THE COURT: Mr.‘ Gold, do ydu caré to make a |

. statement? . 4
i ¢ MR. GOLD: If Your Honor please -- . "
<k THE COURT: You may move to the bar of the,

Court, if you will. ,
MR. GOLD: I shall be very brief.

o o - e o o e g =
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There are Just four poin s, and with one exception,
if,all of them have been very adequ&tely set forth 1n this couru on’
fthe.7th of December.. I am making note of tnem now, because

" they represent metters whicH have been uppermoat #n my mind

t
H

for the past few months.
' First, nothing haa served to bring me to e

reélization of ‘the terrible mietake that I have made as this
xone tac& the aopointment by this Court of Hr. Hamilton and Mr.
Bvllard as my counsel. Ihese men h&veﬁworhed 1ncredib1y ‘hard -
end faithfully in my behslf, and in the face o2 severe personal
critié&sm and even invective, ana t.ey kave dgone this, not fow
the reason that they condones Ty cr&kc, but beyause they believe .
‘that as & basiq part of our law I wes entitled to the best legal .
represéntation,available. ’ P . . ‘ -

' Séédnd, I am.rully avare that I have receivéd_f.:
.the most scrupuloualy rair trial and treatment that could be
‘. deaired and this has been not only in this Court, but has becn '
. wa_the case with the E.B I., with the other asencies ot the Jus cicde

,:_;pepartment ard with the authorities at the various p*isons uhere

'i -EJ??I have been lodged, both heru and in New Ybr:. Most certain4y
this could never have happened 1n the 80viet Union or in any of
the countriea dominated by 1t.
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Trirg, the most .o.mentinﬂ of all saoughts
concerns the fact that those who meant so much to me have
been the worst besmirchcd by my deeds. I refer here to
thia country, to my family and friends, to my former class-:.
mateo at xavier Uhiversity, and to.the Jesuits t.ere, and t&
the people at ghe Hesrt S?ationvof the Ehilaqelphia-eeneral
Hospital. ihere is & puny inadequacy aboug ény words tellihg
how déep end horrible is éy remorse. | i
-0 _Fourth, and very 1ast7 I have tried to maké
-the greatest: possible amenés Ly di°cloaing every phase of my
espionage activities, by identifyi'" all cf, the peroona
inyolved, andé by revealxng.every lest serap, shred, and -
particle of evidence.  : . B , E L

_Your Honor, I have finishvd. c b

THE COURT: Mr. Golq, bhe Court has carefully
cogsidered the cogent end. anclytical aéétemant'presented bj
"~ your able and distinsuished-cpunsel, Mr. Hamilt;n,‘whoﬁ thié
‘Court appointed to represent you. Mr. Hamilton's presentation
of your-lifé and éharacter and of thencircumatanées~surrounding
the crimes chax ged in the indictment proviced the COurt with-
the. rulle.t poseible relevant 1nformation and ezpressed
~ecounsel's consc;entious devotion to his duty as a member of o

the bar ang as an officer of the court.

The Court has alao considered uith care the
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recorrendation maﬁe by the zttérnev General that you be

- gentencet to prison for & tarm of tuenny-five 3ears. - You
" have pleaded suilty to two counts in the 1ndictmenu. Since
the COngrers had autho rized the 1mposinion of sentence of the-
. ertreme penaloy of dehth for tbo crime charced in each count of

the 1ndictment the Cousrt had resguested the Attowney General

to submit e recommendation es to ‘the senuenoe £o b2 imposed.
It must now be eaid that, uhen a defendant
hac been charged with & certain crize or crimes and has entered

a plez of guilty to the oharge or cherges, the COurt,-in

‘afriving at the proper sentence, ks 2 duty to deliberate '

- -

qun certain factors, nQ& 1y; the nr bion of society against
wrongdoers; the é1scipline of the wronsdoer; the rg;Ormation |
aqd rehabilitétion of tre urongdoer; and the‘dete;rence of |
others from the commission oﬁhlikehbffenses. The Court, in

the exercisé‘of its diseretion, should give cereful, humane

. and comprehensiva consiceration tc the aituatibn of each

offender and to the circumstance° contemporary to the offense.

- In s*udying th° case, the Court should determine whether the

\
crime 1nv01ved'danger tO'property, danger to hnman life,

danger to the national secu$ity. The COurt ehould further
consider whether the crime was one’ of eudden pasaion or a

studied and deliberate act or series of acts.
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In diecharéing the duiy of pronouncing
oo sentenee upon you, thiu Cour’ bus endwarored logicblly and
-"tﬁ;:thouuhtfully to apnly to the facts pr sented those principlce
and standawds which have iy our 1an withstooé the teut of ‘
"time. The COurt if it 18 to be a COurt of Justice, must ”
' never be aroitrary, c'bricioue, or eubject to! whims or
popular passion. | } ) ‘ . ‘ o
X - You have plcaded sv*lbr to charges of crimes
' effectin@ tn» n&tional secarity of thz United States and te
the gdvantage of the Union of Soviet Socia11°t Repubiics.
The ér&?ity of these offences 1s 1rdlcuted by the 0cngreus nal_
’euuhorézhtio1 to inpose sentence of the death penalty for each
_epime charged. ' . ' 2
while these offenéeé &re properly viewed in
the setting oW the period of their comm;ssiov, at vhich oime |
- the Uhion of Soviet SOcialist Repub11cs was en e11y of the
vUnited States, nevertheless, you transmisted and de}ivered_»
" documents and information vital to our national defense and
' affectihg thé national aecurity.bf the Unifeé Statea to ageﬂté

?;of a roreign sov rnment and you entered 1nto unlawful con-

spiracy with agcnts of the Loz elgn govermisent with full,
- complete and calculated knowledge of the secret_character.

of this information relating to atomic energy and nuclear
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'fission ané of 1ts importance té ¢ne national #gfense of
the United States and with kaouledge that in éo acting you
were :Ln'vigla'c.ion of the lams of the United States.
; | The Court has Prcp?rlﬁ considered #hat with
. advice of gouhsel you have.entefed pleaﬁlof gﬁilty ?6'the
crimes charged in the two counts of the‘indic%mént; an6
the Court hes further considered, &s 1t has a%like duty to
consider, the fact that you, in addition to confessing your
guils, héve attempted to atone for your crimea against¢ the .
‘United States by actively coéperé%igg with the Government
to.qguse.the apprehension oZ and the conviétion of co-
gbﬁzpirators who -participated with wou 'in your wrongdoing.
fhe Court, nevertheclesg, must réfléct upon
the need to deter others in the future from tﬁe coruission of
sinilar offenses to the injury of the United éé_atés and to
the advantage of a foreiéﬂ'eovernnen:, The couft stresses - - .
that the deterrence of others from such oftenseslis en
obligation whose weight cannot be minimized in this case.
Since the responsibility of a Judge in‘imposiné sentence

remins the cdnscieptioue exercise of his discrefign,~the court

P “* " has concluded that it will not £ollow the recomdendation of
% ‘ the Attorney General, but, &fter long and deliberate

- application of the principles to the tacts,.the Court has

-
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determined the sentéhce &nd 3udqment'in this ceue &s fdllows:
| On COunt No. 1 in %he bill of indlc*mcpo
42458, United States Dia crict Court for the E&ete”n D¢utr1ct
‘_of New York,~and to ﬁhich you heve properly agreed that you
'bé tr&ed'in this court. it is the sedtencé ang Judégment of
the COurt uoon the plez cof guilty to COunt ‘1 of the
indictmznt, that you, Harry Gold ke confined in a federal
‘peniuentiary for a term of thirty ycars,-which is the
maxinmurs priéon term under theilaw.
That on Count Ko. 2, it is uh° sentence and
 Judgment of the COaru, vpon the ptca of Gullty to Ccun%
" OF the indictment, that you, haA»y.Gold, shall be confined
in'e federal penitentiary for a tefm of thirt& years. The
| service of this se-ai:er.ca gl:2ll run concurrently wiuh the
sentence imposed on Count %. ) ' ’A x
This Court cen not clope the pages of this
caée wilthout expressing its deepest énd mo3’t profouﬁd thénks
: to Mr. Hamilton and-to his associate, Mr. Augustus Ballard.
AsAI.hav;.éaid, the‘conscientious éffort devoted to the;tésk

. . o o
that this Court 1mposed upon both you gentlemen make this

o

RO ver: onerous responsibility of the court 113hter in its welght

Yook uga.T.-'.

) by your devotion to that task. I am sure both you gentlemen

will £ind satisfaction in the memory of'a heavy responsmbility

S~ - y " mme e e e e B
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_ dlscharged with the greztest of fidelity, ard my merc

I~

thonis io ro reward.

o ¥R. HA%ILTON; hﬂ I ask Ybur Honor's
1dduigencé'to thé extent of a2 five or ten minute recess -
__before é;y;ng eny comment for'the'récord, es I should 1ike
to talkito ny client end to my associate. . |

THE COURT: Surely.
This Court will be ir recess for five
',minpt;s. . .
MR. -GLEESCN: Hay it please the Court, may
Mf, Hamilton a2nd I see you for & moment at side bar?
s : TEE COURT: Yec.
| (The following trancpired &% side bar:
FR. GIEESOK: I TSSPC’CfuLI? sugcesu to the
COu. thet tha ina-cxm~nu on uh,ch sentence is being
i pronounced 1is in rgality & one-count inaicu¢-no, 81d I
move that Your ‘Honor puss sentence on the indictment
as a vkole. |

. THE COURT: The Court nas alreedy stated in

A )

'lapguase that the CGurt knows no other wey of clearing -
ﬁp that 1t was the sentence and judgmenﬁ of this Court
upon the plea of guilty entered by the'défendant to 1:?»:{._~

. indletment, set forth in Count Ho. 1, hat the defendant,

gariy Gold, be confined in a federal penitentiary for &




term of thinrty years, the mosximum prison term undex the law.

I will net ch‘nsc thav.

LJ. FAMILTOM: If vbur doro" please, T had’

‘hoped that thie would be the end of this whole matter -

this morninﬁ, but, in eddition to what M. Glecson s2ys,
I, as a matter of reeord only, at this time at luazt,

want ¥o call Your Honor's atbention to the fact that

et the time of the arraignment the clerk, in reading

the indictmens, esked for a ples upon the first count,

vhich was given, and upon the_gecond count, which was

siven, end before I cculd object . Glcecon mede the
P et

statement to the Court. thet this was @ “ngle crime

end asked for a pleaz tc the irrictment as a whole,

which wes given. Therg'are any number of authorities.

on that. .
|  THE OOUR“; Excuce me. =
‘ wéuld you want the Court to ciarify this by
eayiné.that as t¢ the thirty-year‘bfisoﬁ terﬁ imposeé;
vhich is the meximum under th;z law, 1% 1s the judgment
of the Court that he serve thirty yeara in prison under

LR
Y

t%e Indictment a3 & wale?

2L f

MR. EAMILTON: Yes, Your Honor.
' THE COURT: I will do that.

e =~ o dr————
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MR. GLEESON- ¥én, thaet will élear it up.)
TEF COUFT- Kr. Gold, nill_yqufcpmghfo:uard

to the har of th° COurt.

4.

(Hr. Gold ecands at tce bar of tﬁé CourtA)
HR COURT: ‘So that there aill be no mis-
unéerstanding g to the judzement of ‘the Coux’s m 1ts
pronouncement of 1ts sentence upon you, the maxiunm priaon
term under tae laa,for the_clt'.'n.::'a that you have cowmitted s .
thirtj years, 1% is the sentence ard Judgment of ﬁh&s Court
that you serve thirty years, and that that maximum prisoh
term be innoscé, and th:“ 1 as %0 both eounte Aeé.forth
'1n thn indictment, to which yon.nav e pleadad gu'lcg, end
‘to the. fu‘l and complete indicins Jc.‘»In othexr words, there
is one senﬁence izposed, that ol thirty years.

Is that clear, gentlemeny

MR. HAXILTON: It is to me, Ycur Honor.

FR. GLEESCYN: Your Honor, that 1s?e§*4sfactory.
- THE cbﬂn"- Hl)l there be eny other question .

;" DOW before the uour», fo“ the reco"«

'+ MR. HANILTON: I have nonc, Your Homor. -
IR . _ THE COURT: Are there any other statements..

LGIRRIE Lt AT SR

MR. GLEESON:-'I haveﬂncne, sir.-
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FBI
Date: 7/7/66

{Type in plm‘ruext or code)

'; -‘”, = - - S EWILS el e cez T et ,,, ‘r(. J .
.- . e - P - LA RN PR Y., e

| suBJECT: MORTON SOBELL - - .-
( : o .;."(oo. NY) _f' (

e

“USA's office, SDNY, had received a letter dated 7/6/66, from

fwith the person of the same name who is the subject of Bufiles

_prev;ously sealed trial exhlbzte.

-"a scientist," who would be bound by the restriction agains
_public disclosure. : 4 =

|
|
|
)
|
|
l
|
|
|
|
|
\
|
(
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|

(Pnonty)
A LTI ."_,DIRECTOR, FBI (101-2433) |
- FROM: - SAC, NEW YORK (100-37158)(1’)

_ESP - R~

ReNYalrtels, 4/%/65 and 4/21/66, re USDC, SDNY,
order making available to Sobell attorneys and "experts" the

-AUSA ROBERT L. KING, SDNY, advzsed 7/7/86 that
ELINOR JACKSON PIEL of DONNE and PIEL, associate

counsel of SOBELL, that in accordance with the order they
were going to show the trial exhibits to Dr. PHILIP MORRISON,

The Dr. PHILIP MORRISON is undoubtedly identical
100-345840 and 65-67551. MORRISON is professor of physics and

nuclear studies at Cornell University. He is an admitted member

of the Young Communist League and has a long and extensive

. pecord of association with numerous CP front organizations. He

worked at Los Alamos rrom 1944 to Jtﬂ_‘leFORMATlON CO’“NNED
. For info. . " HEREIN IS UNLASSIHED 28 Pyl

’:4 @ aurseu CRM) @,@g Tﬁm-s

- 88-106323)(WAL

IR)
iy Gl D @S 2453 4633

.~ NY 100-109848 (HELEN SOBELL) ~ i~ "————1
'NY 100-135206  QALTER D. SCHNEIR) ' e
Y 100-107111 ' (CSIMS)(41) - 10 JUL‘_}

NY 100-91669 (DR, PHILIP'£ORRISON)

NY 100-37158 qy ¢ o i
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o 101-2483 % “Tg UL 19 1966
9 aPL:mab com'mmnis : Vi -

: Mr, W. C, Sullivan DATE: 7/14/66 ) Rosen

. Trotthr
: Mr, W, A, Branig’o\.»f} ' , i - ::. f::nigan Tele. Roon
: MORTON SOBELL | M“" ATROY CORTATER
ESPIONAGE - RUSSIA m B W@ )

L et T e e b = B e el vmas o Doe v B T TN . . -

OFMONAL 10RM 3. 10 2010-108 ;f"
:::::’ :;m n:) »” : LR Tolson
UNITED STATES RNMENT \) Deoach
1 - Hr. DelloaCh asper
Memorandum —  1Ii: Sifives bt
1l - Mr, Wick . EZTF
) ale

Sulliv
Tave

This is an informative memorandum.

BACKGROUND :

Morton Sobell is currently serving a 30-year
sentence as a result of his conviction in 1951 of espionage
conspiracy along with Julius and Ethel Rosenberg. 8ince his
conviction numerous efforts have been made to obtain his
release without success., On 5/13/66 Sobell made his sixth
motion under Title 28, United States Code 2255, in the District
Court, Southern District of New York, to set aside his conviction
claiming the Government knowingly used forged documents, per-
Jured testimony and suppréssed evidence which would have proved
his 4anocence., He requested a hearing to produce evidence of

-the above allegations.

- " The United States Attornmey, Southern District of
New York, filed an affidavit and memorandum in opposition to
Sobell's motion on July 11, 1966, and the New York Office has
furnished a copy of these papers. In the papers the Government
contends that the ends of justice dictate a termination of
attacks on the credibility of Government witness and the good
faith of the prosecution. The Government states this motion is
based on grounds previously heard and determined on their merits 5
and that this motion is an abuse of Section 2255. /5

petition does not raise any issue of fact which warrants a
hearing. The Government memorandum points out that if the
unsupported allegations of the defense were substantiated
they would not show perjury or the knowing use of perjury.
The Government claims that in this motion Sobell is trying to

Further, the Government contends that Sobell's //

‘relitigate the credibility of David and Ruth Greenglass,

Government witnesses, and to reverse the strategy of trial
counsel in 1951 and cross examine -Harry. Gold another %qnqent
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Memorandum W, A, Branigan to W, C. Sullivan

‘RE: MORTON SOBELL

101-2483

The third point in the Government memorandum is that

- Sobell's claim that his counsel did not provide effective
{ representation at the trial is frivolous. The memorandum

points out that Sobell claims the trial was conducted in such
an atmosphere of terror that defense counsel was prevented
from presenting an effective defense, It is pointed out that
in a motion under Section 2255 made in 1852 the claim was made
that newspaper publicity had prevented the selection of an
impartial jury. VWhen the question was raised at that time
about seeking a change of venue the defense stated that counsel
was unaware of such publicity.

One of the points raised by Sobell relates to a
registration card of the Hotel Hilton, Albuquerque, for Harry
Gold for June 3, 1945, Defense claims the FBI forged this
card since the handwritten date on the face is 6/3 and the
time stamp is 6/4., The memorandum points out that even those
who accuse the FBI of dishonesty "... do not accuse it of being
incompetent which it would have to be if it made the idiotic
mistake of placing inconsistent dates on a card it allegedly

manufactured."
ACTION:

For information., This matter is being followed
.closely,

Y // b
%‘Z‘"/
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Date:

-
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L _‘_(Type {nplqintesl or_code) R

. €o0: _mr),

copy of USA, SDNY,

i d:.scussed with AISA KING.

Bureau will

P Yo L
BUREAU (Encl. 2 ﬁ
(1 - 52-106323)(WAHTER
~ {ATT: CRIME RECORDS) .

-NY 100-109849
-« NY 100-135206 (WALTER

- NY 100-37158 L

: 'nxnzc'rox, FBI (101-2%3)
" sac, NEW YORK (100- 37153)(9)

SUBJECT: - MORTON @BBLL -
. - ESPeR - .5

' Enclosed for the Bureau are one copy of aff;dav;t

of AUSA ROBERT L. KING, SDNY, opposzng SOBELL's
memorandum in oppos;tzon to the motion.

These are in reply to SOBELL'
«wgre ferved on WILLIAM KUNSTLER,

Information contained 1n PH airtel of 7/8/58

(HELEN sosr:m.)
= NY 100-107111 - (cs.mswu)

REG- 437 }o/» 2-!/3.3 /525

( P nomy)

AL mroammbu CONTAIN

motion and one .-

s motion under Section 2255 and
SOBELL's attorney, on 7/11/66.

s Was
advised of developmenté.', lf(l‘),

AaLE-N—-CI‘- EHIND FLIAE"

D. SCHNEIR)

D. SCHNEIR) -

HEREIN JS UNCLASSIFIED
DATE - Y&LEJT i

ReNYa1rte1, s/27/ss.»

p——— TR 62-/06 323
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

- e -es arEs aEGEp e @ sas e a-es eEeas B x

MORTON SOBELL,

Petitioner, : )
66 Civ. 1328
e o 8 -1gdocy
UNITED STATES OF AMERICA, :ALL INFORMATION COI‘ TAINED
Respondent . DA_I;EM S a!‘ébLHbSlFlED

-ew - e wmm e oo oo oo oo ee o)X

MEMQORANDU! OF THE UNITED STATES OF
AMEFRICA 1§ OPPOSITION TO SECTION
2255 PETIYION OF MORTON SOBELL.

ROBERT M. MORGENTHAU,

United States Attorney for the

Southern District of New York,

Attorney for the United States
of America.

ROBERT L. KING,
STEPHEN F. WILLIAMS,
Assistant United States Attorneys,

Of Counsel.
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_«  UNITED STATES DISTRICT COURT
-7~ SOUTHERN DISTRICT OF NEW YORK

P

¥ MDRTON SOBELL, :

Petitioner, 66 Civ. 1328

-v-

UNITED STATES OF AMERICA,

Respondent,

MEMORANDUM OF THE UNITED STATES
OF AMERICA IN OPPOSITION TO SECTION
2255 PETITION OF MORTON SOBELL

Preliminary Statement

By order to show cause, returnable May 13, 1966,
petitioner Morton Sobell brought his sixth motibn, pursuant
| to 28 U.S.C. $2255, to vacate and set aside his 30-year prison
sentence and his judgment of conviction entered on April 5,
1951. Said motion also seeks the following interim relief:
(1) a hearing to determine the issues; (2) the release of
- petitioner on bail or in the alternative, & direction that

PR RE
Wt g gt

~ he be present at the hearing; (3) authority to take the
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deposition of Harry Gold,* a Govermment witness at the trial;
(4) the furnishing to petitioner of the confession of Klaus
Fuchs, not a witness at the trial; and (5) the furnishing to
petitioner of any and all pre-trial statements of David and
Ruth Greenglass and Harrjr Gold, each of whom testified for
the Government at the trial,

The return date of the motion was adjourned
either by consent or by order of this Court to July 25,
1966.

The Government submits this memorandum in op-
position to petitioner's said moti.t,m and to each and every
request for relief sought therein. Tae groundé of the
Covernment's opposition are that (1) the motion constitutes
an abuse of 28 U.S.C. §2255, and (2) the motion and the
flles and records of tnis case conclusively show that

petitioner is entitled to no relief.

% Mr, Gold's release from prison on May 18, 1966 was the
reason the instant motion was initiated by order to show
cause, Upon assurance given by the Govermment to Judge

‘Marvin E, Frankel on May 13, 1966, that Mr. Gold will be

available should this Court order a hearing on the motion,
the question whether Gold should be produced was deferred
peading a determination on whether a hearing is necessitated
by the motion.

-2-
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Statement of Facts

. Indictment C., 134-245, filed on January 31,
: : 1951, charged Julius and Ethel Rosenberg, Morton Sobell,

. David Greenglass and Anatoli A. Yakovlev with conspiring
between 1944 and 1950 to violate 50 U.S.C. §32¢ by combin-
ﬁg' to communicate tc‘s the Union of Soviet Socialist Republics
documents, writings, sketches, notes and information re-‘.at-
ing to the national defense of the United States, with intent
and reason to believe that they would be used to the advan-
tage of the Soviet Union., Named as conspirators but not as
defendants were Harry Gold and Ruth Greenglass; and a sever-
anze for trial purposes was granted to David Greenglass, who
pleaded guilty, and as to Anatoli Yakovlev, who had left the
United States.

Trial of the Rosenbergs and Sobell commenced be-
fore Hon. Irving R, Kaufman and a jury on March 6, 1951, and
concluded on March 29, 1951 with a verdict of guilty as to each

& Rapealed June 25, 1948, C.645, §21, 62 Stat. 862, efiective
September 1, 1948; now covered by Title 18, United States Code,
Sections 792 and 2388.
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defendant. The evidence at the trial was summarized by the
Court of Appeals on the Rosenbergs and Sobell's direct appeal
-~ from the conviction as follows: -

"At the trial, witnesses for the government testi-
fied to the following: In November 1944, Ruth Greenglass
blanned a visit to l';er husband, David, stationed as a soldier
in the Los Alamos atomic experimental station. Before. her
visit, Ethel and Julius Rosenberg, sister and brother-in-law
of David Greenglass, urged Ruth to obtain from David specific
information concerning the location, personnel, physical de-
scription, security measures, camouflage and experiments at
Los Alamos. Ruth was to commit this information to memory
and tell it to Julius upon her return to New York, for ul-
timate transmittal to the Soviet Union. David, reluctant at
first, agreed to give Ruth the information Julius had re-
quested. He told her the location and security measures of
the station, and the names of leading scientists working
there., When David returned to New York in 1945 on furlough,
he wrote out a fuller report on the project for Julius, and

sketched a lens mold used in the atomic experiment. A few

"> nights later, at the Rosenberg home, the Greenglasses were

-4 - - -
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introduced to Mrs. Sidorovich whom Julius explained might be

sent as an emissary to collect information from David in New

i Mexico, It was agreed that whoever was sent would bear a torn

.“",'.‘%_ half of the top of a Jello box which would match the half re-

tained in Ruth's posséssion. Ethel Rosenberg, at this time,
acimitted ﬁe: active p:art in the espionage work Julius wgs
carrying on, and her regular typing of information for him.
Julius introduced David to a Russian, who questioned David
aboui: the atomic-bomb operation and formula. In June 1945,
Harry Gold arrived in Albuquerque with the torn half of the
Jello box and the salutation, "I come from Julius.'" BHe had
been assigned to the mission by Yakolev, his Soviet superior,
and had, the day before his trip, met pursuant to Yakolev's
command, with Emil Fuchs, British scientist and Russian spy
working at Los Alamos, David delivered to Gold information
about personnel in the project who might be recruited for
espionage, and another gsketch of the lens mold, showing the
basic principles of implosion used in the bomb construction.
Gold relayed the information to Yakolev, On a revisit of the

CGreenglasses to New York, David turned over a sketch of the
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cross-section and a ten-page exposition of the bomb to

-~ Rosenberg. Ethel typed up the report, and, dufing this
meeting, Julius adm;tted he had stolen a proximity fuse

from a factory, and had given it to Russia. After the war,
David went into business -- a small machine-shop -- with
Julius, and Julius several times offered to send David to
college on Russian money. Julius confided to David that he
was helping the Russians subsidize American students, that he
had contacts in New York and Ohio, and supplied information
for siphoning to Russia, that he transmitted information to
Russia on microfilm equipment, and that he received rewards
for his services from the Russians in money and gifts. 1In
1950, Julius came to David and told him to leave the country.
immediately, since Dr. Fuchs, one of Gold's collaborators,
had been arrested; he, Julius, would esupply the money and the
plan to get to Russia. A month later, after Gold's arrest,
Julius repeated the warning to flee, &adding that he and his
family intended to do likewise, and giving David $1,000.




418000

Julius said hig own £flight was necessitated by the fact that
Jacob Golos, already exposed as & Soviet agent, and Elizabeth
Bentley, probably knew him. Julius said he had made several

phone calls to her and that she had acted as a go-between for

~*’ " him and Golos. Julius gave David an additional $4,000 for the

trip. Julius had passport photos taken telling the photographer
that he and his family planned to leave for France. After
David's arrest for espionage, Ethel asked Ruth to make David
keep quiet about Julius and take the blame alone, since Julius
had been released after admitting nothing to the F.B.I. -In
1944, Julius several times solicited Max Elitcher, a Navy
Department engineer, to obtain anti-aircraft and fire-control
secrets for Russia, and in 1948 asked him not to leave his Navy
Department job beceuse he could be of use there in espionage.
A wmonth or so later Elitcher accompanied Sobeil to deliver
“waluable information" in a 35-millimeter can to Julius.
"According to the government's witnésses, Sobell
a college classmate of Rosenberg's suggested to Rosenberg that
Elitcher would be a good source of espionage information, and
he, Sobell, later joined Julius, in urging Elitcher not leave

the Navy Department. According to Julius, Sobell regularly
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* . delivered 1nformation for transmittal to Russia. Sobell (as

noted above) delivered “wvaluable information" to Julius on

7 oan emergency midnight ride after learning that Elitcher was

being followed by the F.B.I. He asked Elitcher for a fire-

ordinance pamphlet and for the names of young engineerg who
might supply military information to the Russians. In 1950,
Sobell fled to Mexico, used various aliases there, and made
inquiries about leaving Hﬁxico for other countries. He wﬁs,
however, deported from Mexico to the United States.

The Rosenbergs took the stand and testified as
follows: They had never solicited the Greenglasses for
atomic information or participated in any kind of espionage
work for Russia., Julius denied stealing a proximity fuée.
He did not, he said, ever know Harry Gold or call Elizebeth
Bentley., He admitted that he and David went into business
together after the war, but said they did not enjoy good
business relations. 1In 1950, David, according to Julius,
excited, asked Julius to get a smallpox vaccination cer-
tificate from his doctor and to find out what kind of injec-
= tions were necessary for entrance into Mexico, Ruth had told
Julius that David stole things while in the Army, and Julius

.
-8 -
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thought David was in trouble on this account. David asked

""" gor a few thousand in cash and, when Julius refused, told

© Julius he would be sorry. Julius denied that he gave David

’ 3
&
R
L.
. ‘,:;,;
e,
et

any money to flee, or had any passport pictures of his own
family taken preparatory to flight. He never discussed
anything pertaining to espionage with either Sobell or
Elitcher although he saw both socially. In short, the
Rosenbergs denied any and every part of the evidence which
the government introduced in so far as it connected them
with Soviet espionage. Sobell did not take the stand but

he pleaded not guilty."
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Testimony of Harry Gold o
Harry Gold testified on March 15, 1951, as part

D TP
ok e,
A I BN
|‘v .\

i

1

of the Government's direct case as follows: He was engaged

Tore

in espionage work for the Soviet Union from the spring of
1935 until the time of his arrest on May 23, 1950 (R.
1161) .* From March 1944 until late December 1946, he
engaged in espionage work with Anatoli Yakovlev as ﬁis
Soviet superior, a man he knew only as "John" (R. 1155,
1158-59, 1171).** Gold had meetings with Klaus Fuchs in
June and July, 1944, and January, 1945 in New York and
Massachusetts and secured information which he reported
to Yakovlev (R. 1172-76, 1183-85).

. In May, 1945, Yakovlev told Gold he was to meet
Fuchs on the first Saturday in Jure, 1945 (June 2, 1945)

in Sante Fe, New Mexico and then to proceed to an additional

* References with the prefic "R." are to the transcript
of the proceedings at the trial.
*% Government's Exhibit 15 showed Yakovlev to be a Soviet
national and an official of the Soviet government
(R. 1225-28).
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mission in Albuquerque, New Mexico (R. 1185-86).
%% Concerning this additional mission, Yakovlev said
a woman who was supposed to make the trip was unable
to go and that it was vital that Gold do it -(R. 1187).
Yakovlev gave Gold a piece of paper with the name
"Greenglass', an address on High Street, Albuquerque,
New Mexico, and the notation '"Recognition signal. 1
come from Juiius", together with a piece of cardboard
.cut in an odd shape from a packaged food conﬁainer and
en envelope containing $500 for Greengiass (R. 1187-88).

Gold met with Fuchs in Santa Fe, New Mexico

for a half hour on June 2, 1945 (R. 1190). That evening
he went to Albuquerque and to the designatgd address on
High Street, but ascertained that the Greenglasses were
out for the evening and would return the next morning
(R. 1191). He stayed the night at a rooming house and
on Sunday morning, June 3, 1945, registered at the

Hilton Hotel in Albuquerque (R. 1191-92).

G A
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At about 8:30 a.m. on June 3 he went again to

{
£
¢
!
;
3
:
E

~ the High Street address and there encountered David
Greenglass. When Gold said "I came from Juiius" and
showed David the piece of cardboard Yakovlev had given

» him, David produced a matching piece of cardboard.
Gold then introduced himself as '"Dave from Pittsburgh"
and David Greenglass introduced Gold to his wife Ruph
(R. 1192-93).

David told Gold the information on the atom
5omb was not ready and said he would have it ready at
3:00 or 4:00 p.m. that afternoon (R. 1194). When Gold
returned at that time, David Greenglass gave him an
envelope, saying it contained the information on the
atom bomb for which GoId had come. He also told Gold
that he expected to get a furlough at Christmas and
would return to New York, at which time he could be
contacted through his brother-in-law Julius. He gave
Gold the telephone number of Julius in New York City.
(R. 1195-96.)

¢12-
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; , Gold returned to New York on June 5, 1945
and on the same evening met with Yakovlev and turned
over to him information which he had réceived'fram

Fuchs and Greenglass (R. 1198-1200). Two weeks later,

Flllvag it

f: ‘ he again met with Yakovlev, at which time Yakovlev
told Gold the information had been sent to the Soviet
Union and that the information received from Greéﬁglass
“"was extremely excellent and very valuable" (R. 1201).

Gold also testified to several additional
meetings with Yakovliev and a further meeting with Fuchs
in September, 1945 (R. 1202-23).

It should be noted that Gold did not testify
that he ever met the Rosentergs or Morton Sobell. In-
deed, Judge Kaufman recognized that Gold's testimony
in no way impliicated Sobell as a member of the conspiracy
charged when he instructed the jury as follows:

"To determine whether Morton Sobell

was a nember of the conspiracy you

are only to consider the testimony

of Max Elitcher, William Danziger

ancd the testimony relating to the

defendent Sobell's alleged attempt
to flee the couatry.




- .

3 p1k: £1h-@
, , 114868

"1f you do not believe the testimony
of Max Elitcher as it pertains to
Sooell, then you must scquit ghe '
defendant Sobell." (R. 2355.) -

Though given overnight to make their decision,

;fa:!;,i_‘: i :.r‘ Y ‘n
o

e - counsgel for both Rosenbergs and for Sobe;l chose not to

- cross-examine Gold (R. 1230). In his summation, the
Rosenbergs® ccunsel made perfectly clear what his trial
strategy was in this respect. He conceded the June 3,
1945 meetings between Gold and Greenglass but emphasized
‘that Gold had never claimed to have met Resenberg (R.
2205-06, 2215). Counsel accepted the Jello-box evidence,
except for the Greenglasses testimony that their half was’
obtained from the Rosenbergs. He stated: '"Is it too un-

~. reasonable to infer that maybe David got his one-half ofﬂ

the Jello box from the very man who gave the other half

to Gold?" (R. 2216.)** ge added that Gold:

* When he sentenced Sobell, Judge Kaufman remarked that
“the evidence in the case did not point to any activity
on your part in connection with the atom bomb project."

(R. 2461.)
** The references to 'Julius'" were explained away by

Mr. Bloch as code names rather than true names (R. 2218-19)
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""got his 30-year bit [his sentence
upon his conviction on a similar
charge in Philadelphia] and he told

C e the truth. That is why I didn't
e cross-examine him. I didn't ask

i him one question because there is
no doubt in my mind that he im-
pressed you as well as impressed
everybody that he was telling the:

absolute truth,the absolute truth."
(R. 2215; emphasis added.)

<

-

s
-
H
i
3
£

Counsel for Sobell, in his summation, adopted
the strategy of attacking the testimony of Elitcher and
the flight evidence, emphasizing that this was the only
evidence against his client (R. 2243, 2258). Harry Gold
was not mentioned once in the entire summation (R. 2239-65).

The Hotel Hilton Registration Card

To corroborate Gold's testimony concerning his
June 3, 1945 activities in Albuquerque, New Mexico, the
Government on March 16, 1951, introduced in evidence a
photostat of a Hotel Hilton registration card showing
Gold's registration at the Albuquerque Hotel on June 3,
1945. The circumstances of the introduction of the

photostat are as follows:

A et e i.e o mme—stme e e e e e
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"MR. SAYPOL [the prosecutor]: I now
have some testimony which it is
possible there may be a stipulation
on: The fact of the registration
of Harry Gold at the Hotel Hilton
on June 3. I have a photostat of
the registration card. 1 also have
the original on the way, together
with a witness if required. . . ."

(R. 1258)

“MR. SaYPSL: 1 want to offer in
evidence and have received a copy
of the zeglctration card as a reccrd
regularly kept in the course of
business and show it to the jury.

"MR. E.E. BLCCH [Rosenberg's couns~l):
1 certainly have no objection to that
introduction.

"™R. KUNTZ [Sobell's counselj: W
have no objection.”" (R. 1259.)

Since the foregoing proceedings toock place

rnutside the presence of the jury, they were repeated whan

the jury returned (R. 1261-62). The photcstst of the

vegistration card was then received as Government Txhik_ .t

16 and the record reflects:

e e g ——— e e o ——— T T T G e

"MR. SAYPOL: Yes. I will ask leave
to read it to the jury and exhitit
it to the jury, hotht the face anc

AR I G £ Y -

the evurce_side of the paovtosiat

received.
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May I proceed to read it to the
Jury?
THE COURT: Yes.

(Govermment's Exhibit 16 exhibited
and read to the jury.)" (R. 1262;

emphasis added.)

Sobell's Post-Conviction Proceedings
Upon the conviction of the Rosenbergs and Sobell

on March 29, 1951, gmntencing was scheduled for April 5,
On that day, counsel for Scbell made a motion in

1951.
arrest of judgment, claiming that Sobell's conviction

was obtained upon false testimony about which the F.B.I.
must have known (R. 2402-19).* Judge Kaufman denied the

motion and sentenced Sobell to 20 years imprisonment

(R. 2425, 2462).

¥ The alleged false testimony was that of James S. Huggins,
an Immigration official from Laredo, Texas, who wrote on

an Immigration record that Sobell was '"Deported from Mexico"
In support of the motion, Sobell submittzad

(R. 1516-35).
an affidavit alleging in substance that he was forceably
kidnapped from Mexico (R. 2406-14).

o
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The Rosenberg and Sobell convictions were
affirmed on appeal, 195 F.2d 583 (2d Cir. 1932). One
of the attacks on appeal concerned 'the reliability of
the damaging testimony given against . . . [the defendants]
by the government's chief witnesses who are all self-
confessed spies, and partigularly the credibility'of the
testimony of the Greenglasses. . . ." 195 F.2d at 592.
Pointing out that Judge Kaufman had instructed the jury
that they must consider the accomplice testimony of the
Creenglasses and Gold ''carefully and act upon it with
caution" (R. 2364), the Court of Appeals declined to
enter the province of the jury and consider the matter
of credibility. 195 F.2d at 592. Rehearing of the appeai
was denied at 195 ¥.2d 609 (2d Cir. 1952)..

Petition for certiorari was denied, 344 U.S.
838 (1952) and rehearing denied, 344 U.S. 889 (1952).
In 1954 Sobell moved for leave to file # second petition
for rehearing, which was denied at 347 U.S. 1021. Again,
in 1957 Sobell moved to vacate the orders denying certiorari

and rehearing, which motion was denied at 355 U.S. 860.
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Sobell and the Rosenbergs joined in a motion

under 28 U,S.C. §2255 in late 1952. Among the grounds

eyt AL

of the Rosenberg motion, in which Sobell joined, was

the contention that ''the prosecuting authorities know-
ingly used false testimony to bring about petitioners’
conviction.!" Rosenberg petition, November 24, 1952,

p. 5; 108 F. Supp. 800 N.1.*

The claim of knowing use of perjured testimony
in this mot;on was threefold. First, it was contended
that David Greenglass lied when he testified.that he had
cooperated with the authorities from the time of his
arrest on June 15, 1950, as was evidenced by a ststement

- of Mr. Saypol, the prosecutor, at the time of David
Greenglass' sentencing. Rosenbgrg petitiop, supra at

60-64. Second, David Greenglass allegedly perjured

* Another ground urged was that pre-trial and trial publicity
"'created a trial atmosphere of prejudice and hostility

toward" the petitioners. Rosenberg petition, supra at p.4,
108 F. Supp. 800 N.1.
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himself when he testified that Governmen£ Exhibits 2,
6, 7 and 8 (reproductions of sketches of atomic bomb
information turned over to Rosenberg and Gold) were
prepared from his memory alone without outside aid. To
demonstrate the falsity of this testimony, petitioners
adduced affidavits of scientists saying it was "impossible’
or "improbable' that Green;lass could have preparéd these

sketches solely from memory; and petitioners alleged that

- Gold had assisted Greenglass while both were lodged under

the same roof at the "Tombs" (the New York City prison).

Rosenberg petition, supra at 64-68. Finally, petitioners
asserted that rebuttal witness Ben Schneider perjured
ﬁimself to the knowledge of the prosecution when he testi-
fied on March 28, 1951 that the last time he saw Julius ‘
Rosenberg before that day was in May or Jume 1950, when
Rosenberg came into his shop for passport photos. Pe-
titioners relied upon reports that Schneider had been
brought into court the day before, March 27, 1951, to
ascertain whether he could identify Rosenberg. Rosenberg

petition, supra at 68-70.
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These motions of the Rosenbergs and Sobcli were
i denied by Hon. Sylvester J. Ryan on Decembervlo, 1952

R 3 at 108 F, Supp. 798 (S.D.N.Y. 1952), and the denial wes
affirmed on December 31, 1952, 200 F.2d 666 (2d Cir.).
Certiorari was denied on May 25, 1953, 345 ﬁ.S. 965 and
rehearing denied on June 15, 1953, 345 U.S. 1003.*

By notice of motion, dated June 5, 1953, the
Rosenbergs moved for a new trial under Rule 33, F.R.
Crim. P., and for an order pursuant to Section 2255
vacating and setting aside their judgments of conviction.
By order to show czuse, dated the same day, Sobell made
a similer motion based on the evidence set forth in the -
Rosenberg petition. The grounds of the motion were
(1) newly discovered evidence, and (2) the.use by the
prosecuting authorities of knowingly perjured testimouny.

Rosenberg petition, June 5, 1953, p. 4.

* A further motion of the Rosenbergs under Section 2255
and Rule 35, F.R. Crim. P., was denied by Judge Kaufman
ES on June 1, 1953, affirmed June 5, 1953, 204 F.2d 688
(2d Cir.). A motion by Sobell under Rule 35 to reduce
— : sentence was denied by Judge Kaufman on January 9, 1953,
= -7 109 F. Supp. 381. CT
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The newly-discovered evidence consisted of a

i s g 04

console table said to belong to the Rosenbergs, about

which David and Ruth Greenglass had testified at the

repAaa s,
AT T

trial, and certain pre-trial statements of Ruth and
David Greenglaés to their attorneys and inter-office
memoranda of those attorneys, which had been stolen
from the office of those attorneys. Upon the basis of
these items, the following contentions were made: (1)
Ruth and David Greenglass perjured themselves in their
testimony concerning the console table, and the Govern-
ment knowingly sponsored this testimony and suppressed
the console table, knowing that it could expose Ruth
: Greenglass' perjury with respect thereto, Rosenberg
petition; supra at 13-15; (2) Greenglass was a "hysteric"
and a habitual liar, id. at 15-17; (3) the Government
suppressed the fact that David Greenglass was questioned
in February 1950 concerning the theft of uranium from
Los Alamos, id. at 17; (4) David Greenglass' pre-trial
statements to his attorneys omitted mention of portions

of his trial testimony which tended to connect Juliuc

Rosenberg to the conspiracy, e.g., he stated he identified

-22-
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Gold by a "torm or cut piece of card" rather than

2 by a Jello box and he stated "I did not know who sent
Gold to me",.ig. at 19-23.
. These motions were heard by Judge'Kaufman on
June 8, 1953 and he orally rendered his opinion denying
the motions the Qame day. Transcript of Hearing, June 8,
1953, pp. 122-37. Concerning the relief sought under
‘Section 2255, Judge Kaufman, while noting '"that this
Court does not in its discretion believe that this

motion should be entertained", *

procceded to decide
the application "cn its merits or lack of merit" (id.
at 123). He treated 'hs true 211 the basic facts stated
in the moving papers', noting thet ''thic does not mean,
of course, that I am obliged to accept conclusionary

allegations asserted by petitioners' (id. at 123-24).

In substance, Judge Kaufman expressed doubts whether

T © % In this connection, Judge Kaufman adverted to the
o claim of knowing use of perjurious testimony in the
i earlier Section 2255 motion decided by JLd~e Ryan

‘ (3d. at 122-23),

=23~
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the evidence adduced even indicated perjury, but in
any event held it was no proof whgtsoever of‘inowing
use of perjury. It consisted rather of "a series of
conjectures', "hypothetical charges" and "incredible"

" conclusions. (Id. at 126-32,) Judge Kaufman concludes:

"Bold allegations and charges, which
have been unfortunately characteristic
of the defense, have been made, but in
the realm of facts nothing of signifi-
cance has been uncovered. 1 have said
many tiwmes that I cannot remember a
case in our courts which has received
the meticulous attention of so many
Judges on so many occasions. The fer-
vor and persistence of counsel cannot
surply substance and merit where such
is lacking, and th:z present attack is
devoid of substance and at best cumu-
lative." (Id. at 136.)

The denial as to tine Rosenbergz was affirmgd on June 11,
1953, 204 F.2d 688 (2d Cir.) end a5 to Sobell was affirmed
on October 8, 1953, with rehearing denied on October 31,
1953 (unreportad, Docket No. 22825). A petition by Sctell
for certiorari was denied on February 1, 1954, 347 U.S,
904.

T
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By notice of motion, dated May 8, 1956 and

May 25, 1956, Sobell brought his third and fourth
Section 2255 motions. The grounds for relief in the

May 8 motion were that:

~ "the prosecuting authorities knowingly,
wilfully and intentionally used false
and perjurious testimony and evidence,
made false representations to the Court,
and suppressed evidence which would have
impeached and refuted testimony given
against petitioner, all to cause and
sustain his conviction. . . ." Sobell
petition, May 1956, p. 2.

Renewing the claim that he had been kidnapped from Mexico -
at the time of his arrest, see page 17 supra,

Sobell again claimed the prosecution had suborned perjury
when it introduced evidence to show he had been "deported"

from Mexico. He further asserted that the Government dee

liberately suppressed evidence relating to the alleged
abduction and made misrepresentations to the Court abdut
it. (Id. at 3-18.) Judge Kaufman carefully considered
each of these contentions and denied the motion on its

merits, 142 F. Supp. 515 (S.D.N.Y., June 20, 1956). He

found neither perjury, nor suppression nor m%ﬁfepresen-

tation. Id. at 527-31. Once again he cbserved:

«25-
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"It 4s difficult to find a case in -
the history of American jurisprudence,
< ' or indeed in the judicial annals of
L any other country, where the deferdants'
S convictions and contentions have received
the attention of so many judges at so
many levels of a judicial system.' Id. at 519.
Finally, Judge Kaufman indicated to Sobell's counsel, three
of whom have brought the petition now before this Court,
that they should consider the effect of 'repeated sbusss
of . . . [the] processes' of the writ of habeas corpus
and Section 2255 on the meating of thic great writ and
the consequences of unfounded attacks on all associated
with the prosecution of this case. JId. at 531-32.
<Judge Kaufman's decision denying both motions"
- was affirmed on May 14, 1957, 244 F.2d 520 (2d Cir.).
Petition for rehearing was denied on June 3, 1957, Docket
Nos. 24299 and 24300. Petitions for certiorari and for
rehearing were denied on November 12, 1957 and January 6,
1958, 355 U.S. 873, 920.
A fifth motion by Sobell under Section 2255 was

denied by Hon. John F.X. McGohey on April 5, 1962, 204

“?ﬁ; ' F. Supp. 225. No claim of use of perjured testimony was

-26-
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made in thi;-;otion. The denial was affirmed on
February 6, 1963, 314 r.2d 314 (2d Cir.) end certiorari
was denied on June 17, 1963, 374 U.S, 857.

Scbell's Present Petition

The petition currently before this Couxt ic
Scbell's sixth motion puréuant to Section 2255 and
comes over 15 years after his conviction. It is his
fourth such motion which is premised cn the grournd tkat

the Government knowingly used perjured testimony at the

trial; his third such motion which alleges that Dévid

Greenglass perjured himself with knowledge of the pro-
secution; and his second such motion meking a similar
claim with respect to the testimeny of Ruth Greenglass.
The petition alleges that ''the government
[veguely defined in the petition to include all pro-
secutive and investigestive sgencies, their agents and
representatives, involved in the investigation or
prosecution of the case (p. 3 ftn.)] knowingly created,
contrived and used false, perjurious testimony and

evidence and induced and allowed zovernment witnesges

27 -
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to give false testimony in order to obtain the con-
viction of petitioner and his co-defendants' (p. 3;
emphasis added). That the "witnesses" referred to

are David and Ruth Greenglass and Harry éold is made
clear by petitioner's allegation that "this application
is based upon the fact thai Gold neither met Greenglass
on June 3, 1945, nor registered at the Hotel Hilton

on June 3, 1945" (p. 10), meetings testified to in detail
ﬁy both Greenglasses and by Gold. Though the petition
is carefully drawm to obscure the fact that the truth-
fuiness of the Greenglasses' testimony is being attacked,
that this 18 so is further shown: (1) by petitioner's
request that he be furnished with the p:e-trial state-
ments of Ruth Greenglass, David Greenglass and Harry
Gold and (2) by the allegation of petitioner's attorne:,
Williem M, Funtsler, on pagec 5-€ of his affidavit of
May 9, 1966 in support of that request that "the pitch
of . . . [petitioner's] attack in his main motion is

that their [Greenglasses and Gold's] trial testimony

«28-
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vwas deliberately and wilfully fabricated at the
instigation and inducement of the goverament.'™

To show the knowing use of perjury of fhese
three Covernment witnésses, petitioner further aileges
that the Government:

"a. knowingly suppressed and destroyed
or caused to be destroyed evidence
[the June 3, 1945 liotel Nilton registra-
tion card] which would have impeached
and refuted testimony and evidence
given against the petitioner and his
co-defendants; and

"b. presented and vcouched for the
credibility of its main and indis-
pensible witness [apparently Gold;
see page 12**] when it knew and
knowingly suppressed the evidence

~that he was a proved and admitted
pathological liar, who could not
be believed or relied upon" (pp. 3-4)

* Petitioner also gives himsef?*&way by his curicus
allegation that '"No application for similer reiief
has been fcunded upon all the facts and the grounds
here set forth. The within application, based both
upon new evidence and in conjunction with evidence
previously obtained mendate that petitioner be granted
a evidenciary hearing" (p. 4; emphasis added).

** Compare Sobell's second Section 2255 motion where

David Greenglass is referred to as '"the Governmznt's
witnesz-in-chief.™ Sobell Petition, June 5, 1953, p. 22.
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The petition is not verified. ;t is not
supported by a single affidavit. Though it refers
to Gold's testimony in other proceedings and his
. pre-trial statements to his attorneys, which are
"available to petitioner's counsel" (p. 14), such V
téstimony and statements are not appended to the
‘motion and their substance is only set forth in
conclusory form. There 1is no indication of a single
witness who is available to testify for petitioner in
*bhe event of a hearing, nor an offer of any other
proof that would be adduced thereat. The pecition
is replete with conclusicns of freudulent prosecution
repeated so often that they tend to obscure the paucity
of factual allegationsQ

Giving petitioner every benefit of the doubt,
the only allegations of the petition which could be

described as factual* are:

* As will be ehown infra, pages 41-44 , in large part
these matters were known at the time of trial and ali
of them were known at the time of Sobell’s third Sectien
2255 moction. ~
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(1) Fuchs' description of the courier
he met in the United States differs
from the aﬁpearance of Gold (p. 10);
(2) Gold testified in this Court that he
had 1ied before a 1947 federal grand
jury (p. 10);
(3) The F.B.I. on May 23, 1550 found a
Hotel Hilton registration card of
Harry Gold dated September 19, 1945
an¢ no other (p. 11);
(4) The Government at the trial éid not
‘1nform the court and the jury that:

(a) it felt impelled to submit Gold
for psychfatric obscrvation and
testing;

(b) he testified in open court that

he had lied before a federal

gran& Jury;

(c) he had admitted to his attcrney
that he had lied to nﬁbther

federal graud jury e&nd had woven

«31-
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a series of fantasies about
i a make-believe wife and twin
- children; and_
(d) he had made prior.inconsistent
staterents to his attorneys (p. 12).

(5) Between May and December, 1950 Gold faced
the danger of the imposition of the death
penalty (p. 13);

(6) Gold's pre-trial statements were at veriznce
in some respects frcm his trisl testimony
(pp. 14-15);

(7) Gold and David Greenglass were incarcerated
In the same jail from the summer of 1950
to March 1951 (p. 15);

(8) An examiration of Government Exhibit 16
shows a variance between the handwritten
date on the front and the stamped date
on the back and that no F,.B,I. agent's

~h initials or date of receipt appear

S A

thereon (p. 16).

32«
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(9) The original June 3, 1945 registra:ion czrxd,
of which Government Exhibit 16 is & photostat,

was returned to the Hotel on August 4, 195i;
) the original September 19, 1945 registration
card, which was not used at the trial, was not
éetumed to the Hotel but destroyed on Fsb. 11,
1960 (pp. 16-17 and Exhibit A); and
(10) Defense counsel at the trial proposed the
impounding of evidence; did not cross-examine
Gold; did not put petitioner on the staud;
and declared publicly the trial of petitioner
and his co-defendants was fairly conducted .
- (pv29).
It is upon these unsupported allegations that petitiorer

would have this Court direct a hesring on the motion.
Patently, if each and every one of them were substantizted
thereat, they would n;t even show perjury, much less knowing
use of perjury. It is apparent that petitioner merely sceeks
to utilize Section 2255 to relitigate the credibility of

the Greenglasses and to reverse his counsel's strategy of

15 years ago and cross examine Harry Gold.

-33-
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ARGUMENT
POINT 1

The "Ends of Justice" Dictate

a Termination of These Continuing

Piecemeal Attacks Upon the Credi-

bility of Government Witnesses and
the Good Fzith of the Prosecution.

~
i
b
:
1
£

Section.zzss provides that:
"“The sentencing court shall not be

required to entertain a second or succes-

sive motion for similar relief on behalf

of the same prisoner.”

In Sanders v. United States, 373 U.S. 1 (2963), the
Supreme Court discusscd at length the discretion which the
above-quoted language gives the courts to deny repetitive .

and vexatious aepplications for relief under the statute. In

: substance, the Supreme Court therc set forth twd> stancaxds
to guide the discretion of the Court in making & determina-
tion whether to entertain the motion, discueced under s:b-

headings A and B infra.

34~
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A, The Instant Motion is Premised on
the Seme Ground Previously Heard
and Determined On the Merits in Prior

Applications.

The Supreme Court in Sanders said that:

"Controlling weight may be given to

denial of a prior application for

e o o §2255 relief only if (1) the

"same ground presented in the subse-

quent application was determined

adversely to the applicant on the

prior application, (2) the prior

determination was on the merits, and

(3) the ends of justice would not be

served by reaching the merits of the

subsequeant application.” 373 U.S.

at 15,

First, the instant motion is based on the same
ground urged in petitioner's first Section 2255 moticn,
denied by Judge Ryan on December 10, 1952; in his seccnd
Sectior. 2255 moticn, denied by Judge Kaufman on June 8,
1953; and in his third such motion, decied by Judge Kaufman
on June 20, 1956, Each of those motions, together with the
present one, sets forth as "a sufficient legal basis for
granting the relief sought" the charge that the Governnent
knowingly used perjured testimony in deprivation of

petitioner's due process rights. Sanders v, United Stntes,

-35-
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supra at 16; see Price v. Johnston, 334 U.S. 277, 288-89
(1948) .

Nor is it a sufficient answer to say that the
present application is predicated on the alleged falsity
of the testimony of a witness not previously attacked (Hzrry
Gold). FPactually this is not so because the motion attacks
the testimony of three Government witnesses, David and Ruth
Greenglass and Barry Gold, see pages 27-29 supra, a positim
which has been urged twice before as to David Greengless
.and once before as to Ruth Greenglass. Sec pages 19-26
8upra., More specifically, thc moticn attacks the testimony
concerning the meetings of these three witnesses cn Jume °
3, 1945, and in that respect is the same motion in new dress
that Judge Faufman denied on June 8, 1953.

Nor should petitioner legally bz permitted to make
three separate motions claiming that the Government kncwingly
used perjured testimony simply by attacking the testimcny of
three witnesses separately, See the discussions infra

concerning the ends of justice and abusé of Section 2255,

=36~
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M, each of peti:ioner's Section 2255 motions
were denied "on the merits" as defined by the Suprame Court
in Sanders, 373 U.S. at 16. While it is true, as petitioner
alleges, that no factual hearings were held on his pricr
moticns, this is only because in each instance it was held
that, assuming the truth of cach factual allegation pleaded .
in the epplication, the motion and the files and reccxds
ccnclusively showed he was entitled to no relief thereunder.

Third, the "ends of justice" would not bc served

by permitting a redetermination of the same ground.

“[T]ke burden is on the applicant to

show that, although the ground of the

new application was determined against

him on the merits of a prior application,

the ends of justice would be served by

a redetermination of the ground." 373

U.S. at 17,

Petitioner purports to meet this burden on pazes
29-33 of his "Points and Authorities' in support of the
petition, 1In essence, he alleges that his charges are ro
serious that they fairly shout for an explanation on tha
part of the Government., Judge Kaufman had a few words to
say about this tactic when he denied petitioner's third and
fourth motions under Section 2255 in 1956, which bear

repeating herc:

«37=-
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"The case with which the petitioner tars
all associated with the prosecution in the
face of a clear record which proves the
contrary is truly startling. As was
recently said of another prisoner who
engaged the courts endlessly with merit-
less petitions. '"He is smart, shrewed,
and resourceful." Thus he knows how to
make cherges so wild , . . as to induce

a concern for their refutation that other-
wise he would not comaand.' United States
v. Tramaglio, 2 Cir, 1956, 234 F.2d 489.

"From petitioner's unfounded attacks

against the men who conducted the prosecu-

tion of his case, it 18 obvious that he

believes in the broadside attack, painting

with broad stroke and recklessly maligning

all who participated in the process of

bringing hin to justice." 142 F.Supp. at

532,
In affiraing,the Court of Appeals elso adverted to the charges
of "'serious and sensational character' which upon examination

: proved to be "utterly groundless." 244 F.2d at 521.

Additional considerations dictatc that this Couxt
not entertain the motion. This attack comes over 15 yerrs
after petitioner's trial. As the Court of Appeals obserwad

in 1963 in this very case:
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"[N]ormally it s quite scademi.c to

talk of a new trial ten or fifteen years
after the event; in most cases to direct
one after such an interval is in practical
result to order a release from further
punishment, although the defendant does
not even contend he is entitled to that
mz;hf from the courts."” 314 F.2d at

325.

Moreover, as appears from the Government's affidavit in
oprosition to the instant motion, the so-called "facts"
adduced in support thereof were in large part knovn &t the
tin: of the trial, and each and every one of them were
publicly known at the time petitioner made his third
Saction 2255 motion in May of 1956. Thus:

"Litigation i5 endless if it may be

indefinitely continued by the ssserted
afterthougats of able counsel."

latham v, Crouse, 347 F.2d 359, 360
(1I0th cir. 1965).

This Court cannot go on encdlessly entertaining
meritless applications ir this case, when it already h:s
accorded to petitioner more judicial attention than in &ny
known case, for in view of "the practical demands of oves-
crowded dockets",

"Holding evidentiary hearings in cases

where no substantial reascn has been

advanced for holding one interferes

with the eifective disposition of
wmeritorious anplications . . . .'

- ey —— v e
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Imited States ex‘ :;el Ricks v. Fay,
%30 F. Supp. 942, 947 (S.D.N.Y. 1964) .

B. The Instant Motion Constitutes An
Abuse of Section 2255

Evaz wore petiticiieyr not urging the same ground
hercin as in his prior motions, Section 2255 empowers this
Court to decline to entertain the motion on the bosis that
it ig abusive. Sanders v. United States, 373 U.S. 1, 17
(1953).

"Nothing in the traditions of habeas

corpus requires the federal courts to

tolerate ncedluss piecemeal litigatien,

cr to en*ertain collateral proceedings

whose only purpose is to vex, harass,

or deley."” Id. at 18,

In Sanders, supra, at 18, the Supreme Court held
this principle would be applicable

"if a prisoner deliberately withholds

one of two grounds for federal collateral

relief at the time of £filing his first

application, in the hope of being granted

two kearings rather than oze or for some

other such reasen . . . ."
See also Haith v, Inited States, 221 F. Supp. 379, 381

(E.D. Pa. 1963).

=40~




- rr v —eav oy . e

RIK:gh-8 - - ‘
114868 -

Even ;t the time of fri.al, when Sobell's retained
comsel delibarately chose not to cross emine Harry Cold,
the following facts, alleged in support of the instant
petition, were publicly available:

(1) Gold testified before this Court on November
17, 1950 in United States v. Brothmen (S.D.N.Y., C. 133-106)*
that he had lied before a 1947 federal grand jury;

(2) Gold testified on November 17 and 20, 1§50 in

United States v, Brothman that he had lied to Brothman about

8 fictitious wife and twin children;
(3) That in connection with Gold's sentercing in .
Paiiadelphia on December 7, 1950, s psychiatric examination
%k
was made of Harry Gold;
(4) Gold faced the possible imposition of the death
sentence from May to December, 1950; and

(5) An examination of Govermment Exhibit 15 shows

* Judge Irving R. Kaufman also presided at the Brothman
trial,

closing the psychiatric examination, judge James P,
McGranery added ''you need have no fear as to his mental
situation.”

~41-
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a variance in dates on front and back and contains no
r.B.I. initials or date of receipt.

Defense counsel also knew the danger of a vigorous
cross examination of Gold, for that strategy had unsuccecs-
fully been adcpted in United States v. Brothman, supra.

The remaining "facts" on which the instant motica 1is
predicated became publicly available as follows, if not
before:

(1) Fuchs description of Gold, with the publicition
in May, 1951 of F.B. I. Director J. Edgar Hoover's article
“The Crime of the Century" in the Readers Digest;

(2) That Gold and Greenglass were incercerated
together in the "Tombs" prior to trial was epecifically
alleged in the Rosenberg Petition, November 24, 1952, p. 37_,
in which Sobell joined; :

(3) That the Government had in its possession a
photostat of the September 19, 1945 Hotel Hilton registration
card of Gold was revealed in "The Judpgment of Julius anc
Ethel Rosenberg'" by John Wexley, publicsiied in 1955; and

(4) That Gold's pre-trial statements to his
attcrneys did not contain all the details of the June 3,

1945 meetings that he testified t> at the trlal becams known
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on April 26, 1956 with the publication of & report thereon
furnished by John Hamilton, Gold's lawyer, at Senate Internal
Security Subcommittee Hearings on the Scope of Soviet Activity
in the United States, 84th Cong., 2d Sess., Part 20, pp. 1084-
85 (April 26, 1956). .

Not only were all these facts puh.‘.icly.cvanable
over ten years ago, but they v;:e drawn together in a book,
“The Judgment of Julius and Ethel Rosenberg', by John Wexley
published by Cameron and Rahn, New York, in 1955, which can
I;est be described as a extensive brief in support of the
instant motion.” That Sobell's counsel were aware of this
book is shown by the acknowledgment to Benjamin Dreyfus in |
the forefront thereof -- the same Benjamin Dreyfus who
represented Sobell both in the May, 1956 motions under Section
2255 and in the drafting of the present motion. It is also
shown by the book of Malcolm Sharp, who appeared for
Rosenbergs in their June, 1953 motion and now appears for
petitioner, "Was Justice Done', Monthly Review Press, 1956,

* The book, like the present motion, contends that the June
3, 1945 Gold — Greenglass meetings never occurred and
that the Hctel Hilton registrsation card is a contrived
document. See the Government's affidavit in opposition to
the motion.
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which devoted an Appendix to the Wexley book. In fact, the
May, 1956 motion was itself predicated on a point reised in
Wexley's 1955 book, i.e,, that the prosecution knowingly used
the perjured testimony of Jemss S§. Huggins.

Thus a theory which apparently even petitiomer
apparently thought insubstantial in 1955 and 1956 has now
been elevated to a new motion under Section 2255.

It is evident from the foregoing that the instant
motion is an abuse of Section 2255. The facts known at time
of trial plus the opportunity thereat to cross examine and
demand any inconsistent pre-trial statements of Gold show
that Gold's credibility, if it was to be challenged to all,
should have been tested at trial. In any event, the deliber-
ate withholding of the present theory of relief at the time
of the 1956 motion should bar this present motion.

In detemmining whether the motion is abusive,
consideration should also be given to methodology of the
motion, Once again, as in 1956 and before, petitiomer,
represented by three of the same counsel, seeks to "tagr
all associated with the prosecution in the face of a clear
record which proves the contrary". 142 F. Supp. at 532,
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For cxample, they ask this Court to conclude on the
basis of a letter from the Department of Justice
(Exhibit A to the Petition) stating that the original
June 3, 1945 Hilton registration card was ret:‘_::ned
to the hotel on August &, 1951, that such a card
never existed but was manufactured by the Govern~
ment. They also ask this Court to conclude thst
petitioner's trial counsel were disabled from
effectively defending him upon the basis of a public
declaration of thosz same trial counsel that the
trial "was fairly conducted" (Petition, p. 19).
Judge Kaufman's admonition to three of Sobell's
present counsel in 1956 of their duty as officers
of the court "to insure that this great writ shall
not be stripped of its deep meaning through a
corrosive process caused by repeated abuses of its
processes," 142 P, Supp. at 531, apparently fell

on deaf ears,

-45-
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POINT II

Sobell's Petition Does Not Raise
Any Issue of Pact Which Warrants

a Hearing on his Allegation of
Knowing Use of Palse and Perjured
Evidence, Suppression of Evidence
and Misrepresentations to the Cocurt.

The instant petition is best charactcrized

by the following description get forth in United States
v. Kyle, 171 P. Supp. 337, 340 (S.D.N.Y.), aff'd, 266
F.2d 670 (24 Cir.), cert. denied, 361 U.S. 870 (1959):

"It is plain that the defendant seeks a
retrial of matters explored at the original
trial of this action and on appeal. He
embellishes his plea by violent attacks
upon the prosecutor, a timeworn device
usually resorted to in extremis. The
papers abound with broad charges that the
prosecutor wilfully suppressed evidence,
wilfully introduced false and misleading
testimony, wilfully participated in causing
& witness to testify falsely and wilfully
made misrepresentations to the Court.”

That this Court is not required to accept as true

these broad conclusionary charges of fraud is by now

hornbook law. Sanders v. United States, 373 U.S. 1, 4,
19 (1963); United States v. Rosenberg, 200 F.2d 666, 668
(24 Cir. 1952), cert. denied, 345 U.S. 965 (1953); United
States v. Mathison, 256 F.2d 803, 805 (7th Cir.), cert.

- 46 -
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denied, 358 U.8. 857 (1958);- Teylor v. United States,
229 P.24 826, 833 (Bth Cir.), cert. denied, 351 U.S.
986 (1955); United States v. Pisciotta, 199 F.24 603,
- 606 (24 Cir. 1952); United States v. Sturm, 18 P.2d
- 413, 414 (Tth Cir.), cert. denicd, 339 U.S. 98¢ (1950);
' United States v. Brilliant, 172 P. Supp. 712, 713
(E.D.N.Y. 1959), aff'd, 274 F.24 618 (24 cir.), cert.
denied, 363 U.S. 806 (1960):# ‘
Section 2255 1s in essence a civil remedy.

“Rule 9(b) of the Rules of Civil Procedure,
28 U.8.C.A. requires ‘particularity' in
averments as to 'fraud.' 9o procure a
Judgment by «nown use of perjury is a
fraud against the opposing party. Hence,
the rule would require this appellant

to set forth facts sufficient to inform
the Government as to what he relies upon
to establish this 'fraud' against him."
Taylor v. United States, supra at 833.

* See also United States v. Bradford, 238 F.2d 395,
. 397 (24 cIr. I95b], cert. d=nled, 352 U.S. 1002 (1957);
Martinez v. United States, 334 F.2d 325, 325 (10th
r. 5); United States v. 0'Malley, 311 .24 788,
789 (6th Cir. 3 ond V. United States, 309
F.24 935, 936 (4th Cir. ; WlkIns v. Ualted States,
258 F.24 416, 417 (D.C. Cir.), cert. denied, 357 )
U.S. 942 (1958); United States ex rel Swaggerty v.
Knoch, 245 F.2d4 229, r. ; walker v.
United States, 218 F.2d 80, 81 (Tth Cir. 1955).

CB, - 47 -
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While the requirement of specification has
sometimes been relaxed in the case of pro se practitioners,
on the ground that:

"we cannot impose on them the same high

standards of the legal art which we might

place on the members of the legal profession,™#
no relaxation is called for by the present petition, where
Sobell is represented by six attorneys.

The present petition abounds in "vague conclusional

‘charges of fraud and collusion,® with no "specific facts"

but merely "unsupported assertions.” Davis v, United
States, 311 F.2d 495, 496 (Tth Cir.), ccri. denied, 374
U.S. 846 (1963). Sobell has produced:

" . . . neither affidavits nor statements

from witnesses or others, nor has he suggested
that he could produce evidasnce of -any kind
which might -upport his bai:z= assertion that
the testimony was perjured and that the
government prosecutors were aware thereof

and coerced the giving of such testimony . . . .
[His] bare assertion . . . with nothing

more 18 a mere ipse dixit and does not

entitle such a party to a hearing under
52255.“’ Dc:a v. United Stotes, 265 I.2d

544, 545 T&™h cir. 1959).

The allegations of fraud are not "substantiated

by allegations of fact with some probabillity of verity,"

*  Price v. Johnston, 334 U.S. 266, 292 (1948).

- 48 -
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O'Malley v. United States, 285 F.2d 733, 735 (6th Cir. 1961);
Malone v. United States, 299 F.2d 254, 256 (6th cir.),

cert. denied, 371 U.S. 863 (1962), but are purely a "matter

- of speculation.” United States ex rel Darcy v. Handy, 351
) U.S. 454, 462 (1956).
The sparse allegations of fact alleged.in the
petition are patently based on hearsay information, which
"does not qualify as proper evidentiary material to support
a petition under §2255 . . . and could not be used at a
hearing." United States v. D!'Ercole, F.2d (2a

Cir., May 19, 1966); United States v. Pisciotta, 199 F.2d
603, 607 (24 Cir. 1952); United States v. Orlando, 327 F.2d
185, 189 (6th Cir.), cert. denied, 379 U.S. 825 (1964);
Green v. United States,158 F. Supp. 804, 809-10 (D. Mass.),
: aff'd, 256 F.2d 483 (1st Cir.), cert. derted, 358 U.S.
854 (1958).
The petitioner has the burden of showing not only

that material perjured testimony was used to convict him

but that it was knoviagly and inteniione’ly used by the
prosecution in order to do so. This burden 1s not met

by pointing out trivial inconsistencies in the evidence.
United States v. Spadafora, 200 f.ad 140, 142-43 (7th Cir.
1952); Enzor v. United States, 296 F.2d 62, 63 (5th Cir. 1961,

- 49 -
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cert. denied, 369 U.S. 854 (1962); Uhiéed States v.
Schultz, 286 FP.2a 753, 755 (Tth Cir. 1961); Wilkins v.
) United States, 262 P.2d 226, 227 (D.C. Cir.), cert. denied,
: ~ 359 U.8. 1002 (1959); Boisen v. United States, 181 P.Supp

. 349, 351 (S.D.N.Y. 1960).
) If, despite the lack of evidentiary foundation, the

"facts" concerning Harry Gold alleged in the petition be

accepted as true, they at most show that he changed his

testimony in some respects between his arrest and the trH.
"Obviously this in itself does no% warrant

a charge of fraud" Price v. Joh~:ton, 334
UoSo 6) 290-91 (19"‘8)0 )

Certainly these inconsistencies afford no basis

for a finding eilther of perjury or of knowing use thereof.
: See Burns v. United States, 321 F.2¢ 893. 896-97 (Bth Cir.),
cert. denied, 375 U.S. 959 (1963); Application of Landeros,
154 F.supp. 183, 198 (DN.J. 1957).
When similar discrepancies by David Greenglass in

his pre-trial statements to his attcrneyc wer: made the
basis of a Section 2255 motion charging kaowing use of his
perjured testimony, Judge Kaufman in his oral opinion of
June 8, 1953 stated:

- 50 -
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"I do not accept the conclusion that
perjury has been committed, but aside
from that, even if I were to draw such
conclusion from the alleged facts . . .
no element of proof offered supports the
allegation that the Government knowingly

° used gerJurious testimony." Transcript,
June 8, 1953, p. 132.

Moreover, these discrepancies at most.raise a8
question of credibility which could have been pursued at
the trial by cross-examination of Harry Gold. See United
States v. Abbinanti, 338 F.2a 331, 332 (24 Cir. 1964);
McGuinn v. United States, 239 F.2d4 449, 451 (D.C. Cir. 1956),
cert. denled , 353 U.S. 942 (1957); Unit -4 States v. Edwards,
152 F. Supp. 179, 183 (D.D.C. 1957), afi'd, 256 F.2d 707
(D.C. Cir.), cert. denled, 358 U.S. 847 (1958).

S

"[1]t is apparent from the face of the
- record that the petitioner merelv seeks

by his Section 2255 petition to .2litigate

the credibility of the witnesses."

Hill v. United States, 236 F. Supp. 155,

155 (E.D. Tenn. 19647,

Having made a deliberate choice ot to cross-
examine Gold, Sobell "cannot mow by way of motion under
§2255 assert a defense which was available but not presented
at the trial."” United States v. Branch, 261 F.2d 530, 533

(24 cir. 1958), cert. denied, 359 U.S. 993 (1959); see

-5 -
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United States v. Smith, 306 F.2a 457, 458 (24 Cir. 1962).
Had he chosen to cross-examine Gold, Sobell could

have laid the foundation for a demand for examination of
any pre-trial statements of Gold containing 1ngonsiatenc1es
with his trial testimony, as was done in the case of the
witness Elitcher. Judge Kaufman turned over to the defense
three statements given by Elitcher to the F.B.I. and his
grand jury testimony. See Record, pp. 516-17, 600-02. Had
a similar cross-examination of Gold been undertaken, there
is thus every reason to believe Judge Kaufman would have
made Gold's pre-trial statements avallable as well.
Moreover, even if a demand had been made for Gold's pre-
trial statements and denied by the trial court, that would
not be the type of error which could be corrected by a
motion under Section 2255, United States v. Angelet,

255 F.2d 383, 384 (2d Cir. 1958); Boisen - . United States,
181 PF. Supp. 349, 350 {(S.D.N.Y. 1960). Where no demand at
all was made, 8 fortiori petitioner's claim is lacking in

substance.*

- Since petitioner's allegations are woefully insuffi-
cient to require a hearing, his requests (1) for
release on bail or production at the hearing, (2) for
authority to take Gold's deposition, and (3) for all
pre~-trial statements of Gold and the Greenglasses and
the confession of Fuchs, must also be denied. It is
apparent from the record that demands (2) and (3) above
are "no more than a fishing attempt." Smith v. United
States, 25§ F22658§9, 371-72 (5th cir.J, cert. denied,

.S. 939 (1958). - -

-52 -
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The Hotel Hilton Registration Card

Petitioner's brazen allegation of the manufacture
of the Hotel Hilton registration card is again the bare
statement of a conclusion. The fact that the card bears
a different date on front and back, if it proves anything,
proves its genuineness. Even those with the frame of mind
to accuse the F.B.I. of dishonesty do not accuse 1t of being
completely incompetent, which it would have to be 1if 1t
made the idiotic mistake of placing inconsistent dates on
a card it allegedly manufactured. Moreover, it would be
unreasonable to assume that the F.B.I. and the prosecution
would have jeopardized the entire case by manufacturing
such an insignificant item of evidence. Nor does the
absence of initials and date of receipt on the photostat
(which 18 Government Exhibit 16) signify anything. 1In any

event, those are matters which counsel coui.l have explored
at the trial. The face and reverse side of the card were
exhibited and read out in open court (R. 1262).

Nor is anything sinister indicated :y the fact that
two registration cards, obtained by the F.B.I. on different
dates, were handled in a different manner. And the letter
from the Justice Department showing that the original regi-

stration card was returned to the hotel, faxr from showing

-53 -
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manufacture of evidence, shows precisely the opposite. It

is perhaps unnecessary to note that the original of

Government Exhibit 16 (i.e., the photostat introduced at
the trial) has been preserved to this day.#*

* The Government certainly could not have anticipated
. that any significance would be attached to the
original card when (1) no objection was offered to
the introduction of the photostat, (2) Rosenbergs'
counsel stated "I am certainly not going to insist
on strict technical testimony", (3) at the same
time the registration card was offered, Rosenbergs!'
counsel made a specific request to look at bank
records which the Government proposed to offer in
evidence, and (4) Rosenbergs' counsel stated in his
summation that Gold had told "the absolute truth "
(R. 1258-59, 2215). 1Ironically, had petitioner
not so long delayed the bringing of his present
motion, the original of one and perhaps both of
the registration cards would have been available.

- 54 -
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POINT III
Sobell's Claim That His Two Retained
Counsel Did Not Provide "Effective

Representation" at the Trial 1s
Clearly Frivolous.

No longer content to tar merely the prosecution,
petitioner turns his attack on his own retained trial
counsel as well, claiming their conduct "rendered the
trial offensive to common and fundamental ideas of
fairness and right, and resulted in reducing the trial
to a sham."™ (Petition, pp. 18-19.)

Sobell was represented at trial and on appeal
by Harold M. Phillips and Edward Kuntz. The quality of
the representation provided has been considered before.
Thus, theﬂCourt of Appeals in affirming the Judgment of
conviction, observed "the record shows that defendants!
counsel were singularly astute and conscizntious.”

195 FP.2d at 596 n.9. Judge Ryan, in denying Sobell's
first Section 2255 motion, stated: "The %rial record
reveals a defense intelligently coﬂducted by able counsel
of petitioners' own choice and selection."™ 108 F. Supp at
800. And Judge Kaufman, who presided over the trial and
was therefore in unique position to know, stated:

- 55 =
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" [The] verdict was returned at the end

of an exhaustive trial, at which Sobell's

two extremely able attorneys and the able

lawyers of his co-~defendants, Julius

and Ethel Rosenberg, skillfully but

vainly tried to stem the avalanche of

evidence against them." 142 F. Supp.

at 517.

In substance, the petition alleges in conclusional
form that the trial was conducted in an "atmosphere of
terror deliberately induced by the Government" which disabled
defense counsel from conducting an effective defense.
Certain trial stratesy 1s singled out for criticism,
including the decislon not to cross examine Harry Gold.

Petitioner does not even begin to meet his burdeh
of showlﬂg that "the purported representation by counsel
was such as to make the trial a farce and a mockery of
Justice."” United States v. Wight, 176 F.2d 376, 379
(2d Cir. 19495 Bee United States v. Gargi:ilo, 324 F.2d
795, 796 (24 Cir. 1963); United States v. Gonzalez, 321
F.2d 638, 639 (24 Cir. 1963); Mitchell v. United States,
259 F.24 787, 793 (D.C. Cir.), cert. der:~:d , 358 U.S.

850 (1958). To justify his claim for re.ief, petitioner

must demonstrate "a total fallure to present the cause of

the accused in any fundamental respect." United States v.
Garguilo, supra at 796.

-86- -
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This burden is not met by "merely complaining of
alleged tactical errors or mistakes 1n.strategy.' Id.at

797; see United States v. Qonzalez, supra at 639; United
States v. Duhart, 269 F.2d 113, 115 (2d Cir. 1959);

Mitchell v. United States,supra at 793; Frand v. United
Statea, 301 F.2d 102, 103 (10th Cir. 1962).

Morecver, before he is entitled to a hearing,
petitioner "must state with particularity sufficient facts
to constitute a ground of relief.” Gordon v. United States,
216 F.2d 495, 498 (5:h Cir. 1954). Motion papers containing

"merely conclusory allegations of innocence and miscarriage

of Justice" will no%t suffice. United States v. Pisciotta,

199 PF.2d 603, 606 (2d Cir. 1952). The allegations on _
pages 18 and 19 of the petition are plainly insubstantial
under the above authorities. See also 0'Malley v. United
States, 285 F.2d4 733, 735 (6th Cir. 1961): United States

v. Trumblay, 256 F.2d 615, 617 (7th Cir. 1958), cert. denied,
358 U.S. 947 (1959); Green v. United States, 256 F.2d 483,
485 (1st Cir.), cert. denied, 358 U.S. 8" (1958).

Nor 1s this the first time Sob--.l has raised a
claim concerning the "atmosphere"™ in which the trial was
conducted. In his first Section 2255 motion he joined
with the Rosenbergs in claiming the trial atmosphere of
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prejudice and hostility resulting from pre-trial news-
paper publicity and other mass media precluded the
selection of an impartial jury. See 108 F. Supp. at

800 n.1. When confronted with the obvious answer --

if this is so why didn't you seek a continuance or a
change of venue or at least make a complaint at the
trial? -- the answer in the reply papers was that
counsel were unaware of such publicity. See 108 F. Supp.
at 802 & n.7. Now, with no supporting evidence, petitioner
would have this Court conclude precisely the contrary and
further, that their awareness significantly influenced
their conduct at thz trial.

Conclusion .
Petitioner's motion under 28 U.S.C. $§2255 should
be denied in its entirety.

Respectfully sub:iitted,

ROBERT M. MORGENTHAU,

United States Ai‘.orney for the

Southern Distric® of New York,

Attorney for th> Uaited States
of Amevica.

ROBERT L. KING
STEPHEN P. WILLIAMS,
Asslstant United States Attorneys

Of Counsel,
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UNIIED STATES DISTRICT COURT r
SOUTHERN DISTRICT OF NEW YORK

corsncococheconnocssnsacdnrencrcacca)

66 Civ. 1328

MOPTON SOBELL, ~ e
_ Petitioner, : GOVERNMENT 'S
: APFIDAVIT IN
-ye H OPPOSITION -0
MOTION URDER
UNITFD STATES OF AMERICA, : §2255 -
Respondent. H
L Y T T T T T X T Y T P R T T T Y x
STATE OF NEW YORK )
COUNTY OF NEW YORK - T 88.:

SOUTZRN DISTRICT OF NEW YORK )

ROBERT L. KING, being duly sworn deposes
and says:

1. I am an Asgsistant United States Attorney

in the office of Robert M, Morgenthau, United States

Attorney for the Southern District oi'New York. I em

in charge of the above-captioned prcceeding for the
United States of America.

2. I make this affidavit in opposition to
the motion of Morton Sobell, returnable July 25, 1966,
pursuant to 28 U.S.C. §2255 to vacate and set aside

his sentence and judgment of conviction in United States

v. 7:lius Rosenberg et al, S.D.N.Y., C. 134-245.

3. The record focts and the grovmnds nf tho

Governuent 's opposition to the motion are set forth
in ti:i2 Govarnment's accompanying Memorandum of Law

and will not be here repeated. This affidavit is

submitted to show that matters set forth in the petition

- VvV
L wrmsaTl coRfieD
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were publicly known in 1951 at the time of the trial
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: ;' : of this case and that all matters set forth therein
were publicly known at the time petitioner brought his
third Section 2255 motion 1n May, 1956.

The Government contends that the ends of
Justice would not be served should this Court entertain
petitioner's motion and that the motion is an abuse of
Section 2255,

4. The case of United States v. Abraham Brcthmzn
et si., S.D.N.Y.,C. 133-106, was tried in this Court on
Noverber 10-22, 1950, before Honorable Irving F. Keufman

and a jury. The indictment charged in two counts that
(1) Brothman and his co-defendant Miriam Moskowitz

conspired to obstruct justice, in violation of 18 U.S.C.

§88 (1946 ed.), and (2) Brothman influenced Harry Gcld
in hls testimony before a federegl grand jury, in violez-
tion of 18 U.S.C. §241 (1946 ed.). Trial Transcript
(hercinafter "Tr."), pp. 65-69.

5. Admitted in evidence as Govermment's Ezaibit

6 at the trial was a written and =igncd statement of

Harry Gold to the FBI, dated May 29, 1347 (Tr. 199).

Conzerning thic statement, Gold testified:

'"Q Wes it true or fzlse s
s indicated in your statement,
= Fxhibit 6, that in October, 1940,
o you were iatrodvced to & van by
the name of John Golish, =-
G=0-1~u-s-h or G-o-1l-{-g=h? A..
That was a lie.

-2-
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false that such an introduction had been
made by one Carter Hoodless?

YA That was a lie.

'Q Was it true or false that such an
introduction had taken place at a meeting
of the American Chemical Society at the
Franklin Institute in Philadelphia,
Pennsylvania? A That was false. It
never occurred.

[N
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'Q Was it true or false that after that
meeting, this Golish or Golush and you
went to a restaurant on Broad Street and
remained there until 2:30 a.m.?

A That was a lie. That event never
took place.

'Q Was it true or false that on such
an occasion Golish or Golush made the
following proposition to you, that you
were to telephone Abe Brothman, a chemical
engineer in New York City, and make an
appointment to see him and you were to
discuss two chemical processes with him
and to obtain blueprints frcm him which
you were to evaluate against the chemical
soundness of the processes?

YA That whole business was a lie.

"Q Was it true or falge thzt as a
result of this meeting with Golush you
telephoned to Brothman in New York City
and wmade an appointment to see him atout
two weeks after October 19407 A That never
took place. It was a lie.

'Q Is it true or falre, &8 you say in
this statement, Exhibit 6, 'I saw Brothman
the first time in Novenker, 13940, and ob-
taincd the blueprints. Thi- meeting was
in the evening and took place in New York
City in a restaurant in thke douwntown
section,'? .

A That was a lie.

'Q In truth and in fact, when for the
first time did you meet Brothmaa? A I meot
Abe somevheres between Sixth aud Seventh
R Avenuas, somewheres in the high 20's, in
oo - his car on the night of Septembar 29, 194).

* v *

-3-
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¢ "Q Was it as a result of your'

§ conversation with Abe Brothman, which
you have testified, that you made these

‘. gnlse statements in Government's Exhibit

T{ i YA Yes.
TN L. 'Q Was that the only reason for the making

of the false statements? A That was the
only reason for making the statements thsat
I made" (Tr., November 17, 1950, pp. 643~
45)

6. Later on the same day, November 17, 1950,
Golc <~estified:

"Q Did you tell the [1947 fcoderal]
grand jury in substance the same sort
of a false story as is described in
Government's Exhibit 6? A Yes, I did.

* * *

'""Q More particularly, did you tell
the grand jury the same sort of a false
story as you told to Agents Shannon and
O'Brien as is contained in Government's
Exhibit 6, regarding the time and cir-
cumstances under whicl: you and Brothman
first met? A Yes, I ¢id." (Tr. 681-82;

7. Gold also testified about what he had
told Brothman about his marital status:
''Q Did you say anything at that time

to Abe about your persci.al, your marital
status?

YA I told Abe that I wos married and
had a wife and two children, twinms.

"Q Was that true? A That was o lie."
(Tr., November 15, 1950, p. 503.)
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A I told him [Brothman] that contrary
to the story which he had believed up to
the present moment on this night or a day .
or two before Memorial Day of 1947, contrary
to that story, that I actually had no wife
and two twin childresn, that 1 was a bachelor
.and had always been one." (Tr., November 17,
1950, p. 650.) )

“{Cxross- mination ] Q But when you
first met Abe, you told him about your
funily, didn't you? A On orders from
Sam.

Sl i eddb b g

Just answer my question. Did you
tell him about your family? A Yes, I did.

"Q

"Q Did Sam tell you to tell him that
you had twins?

"A Sam said, Tell him you have a wife
and children.

"Q Did he give you the names of Essie
and David to give to Brothman? A Sam
1cft the details to me.

* * *

"Q You also told him rather intimate
details about your two ncn-identical twins,
Essie and David, is that true?

"A That was on orders from Sam, who said,
Dress it up." (Tr., November 20, 1950,
p. 821.)

"'Q Did you not also tell details of
your wife and family, this fictitious wife
and family, to the young ladies who worked
for Messrs., Quick? A 1 never volimteered
any details. On occasion I would he asked
sxd I would answer. I would have to koep up
tis web of 1lies in which I had become en-

'eh“.

*Q But you told it to a great many people,
d:_.dn t you? A A great many people knsw
of it,

« "Q And you started building up and telling
move lies from 1946 on, until you left the

' Abe Brothman Associates in 1948; i3 that
rizght? A That {s not exz~2tly if.

-5-
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THE WITNESS: Here is the point. Over

a period of eleven years or rather -

the relationship with Abe was the only one

of all the Americans I knew and who gave

me information for the Soviet Union, the

only one where it was permitted to detericrste,
and that they became aware of my true identity.
They all knew me by a name, Martin, Raymc'\d
any old thing. They didn't know where I lived,
they didn't know who I was. &neofthemnad
an idea I was a chemist. Abe was the only
case where this relationship had deteriorated
to the extent that when 1 came to work fcr him
and not until I came to work for him, I asked
him, 'What do you think my true name is?’
And'he said 'Prank xenler . I said *No,

it is Harry Gold'. By this time I had be-~
come so tangled up in this web of lies that

it wvas easier to continue telling an occacion-
al one than to try and straighten the whole
hideous mess out. It i8 a wonder steam
didn't come ocut of my ears at times --"

(Tr., November 20, 1950, pp. 830-31.)

“Q But if you and Abe Brothman had been
working together for a common end, as you
told us, why did you not tell him then, 'Abe
I am sorry, all this nonsense about having a
wife and children was pure fabrication'?

A Because there was so much that had to b2
straightened out, that it was far easier to
continue the fiction. The reason that I was
told to give the fiction and to continue it
was that one sad experience in the past when
I had shown wyself as a single man and the
person involved had not been very cooperative,
he thought I was too unstable; so that was t.L_
reason for the fiction - one of the reasons."
(Tr., November 20, 1950, p. 836.)
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8. Gold also testi.fied at Cbe m tricl
conduct at the time of his at:ut: as follous:

‘When I was arrested or rather went into
voluntary custody, it was as if there was
a mountain in front of me. I fought
desperately for time for a week. When the
jig was up, I said 'Yes, I em the man to
whom Klaus !‘uchs gave the mfm:tion on
atomic energy.' But I wasn't going to
squeal. I wasn't going to inform. I
was going to take the whole - I was
simply going to admit what happened with
Fuchs. I was going to cover everything up,
S8an's identity, everything. I was just
going to ndmit, go before the Judge, say,

I am guilty,' and let happen what may.
There was this mountain in front of me.
When I saw my brother, part of the mountair
came down. When I saw my father, the rest
of the mountain came down." (Tr. November
17, 1950, p. 748)

"[When the F. B. 1. began to question
Gold in May, 1950] THE WITNESS: I acted
exactly as I decided upon. First, I
decided that since Fuchs had already dis-
closed many of the facts involving our
espionage activities, that I would confess
completely to my activities with Dr. Fuchs,
but-that I would not reveal the names
of any of my Soviet superiors or anything
that I knew about them, and I woald not
revel anything about any of my American
contacts. In other words, I would, as they
say, take the rap myself."

"I decided that because I wanted to
spend as much time with my family as
possible and to keep thca in ignorance of
what 1 had done, that I would fight for
time, and also I wanted as much time as
possible to complete the work in the Heart
Station, or to get it in as good a shape
as pocsible., That was &y course of actiom
and 1 stuck to it."

-7-
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"Q You had many rveasons then for
taking this course of action, .Was one
ofthamammoffotttoomyourm
11fe? A Yes, I made full -- the very
fitst statsment that I made to the FEI
wvab, 'Yes, I am thé man who got information
on at:om:l.c energy ftom Dr. Klaus Fuchs,?*

") Was that not only after you had
denied being west of the Mississippi,
and they put it to you that you had been
in Santa Fe; {sn't that right?

YA That is correct,
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your complicity with Dr, Fucks? A It was
- then, and I did it for a very good reason,
The reason was this: the evidence at
that time was purely circunstantisl --
purely circumstantial -- and I yealized
that I could possibly fightthis thing, -~

'R You mean lie your way out?

"A That 1s correct. I recalized that
I could possibly fight this thing, and 1
knev if I did that my father and brother,
all of my boyhood friends, would relly
around me, all of the people at the
Heart Station, Dr, McMilian, Dr. Bellct
and Dr, Steiger, who trusted me and who
bad faith in me, would rally around me,
but I knew that once the FBI began to
probe into the hideous snari that was my
1life, once they pulled cne tiivead, the
whole horrible skein would bocome untangled
and inevitably -- I knew that inevitably
I would be expoaed. S0 I made my choice
becauss I didn't want these people who
would rally around me to be so terribly
disillusioned,

'Q Yes, but you did not mekc youx
choice immediately, did you? A I msde
it -- I toke exception to that, and here
is what heppened,

® ® @

"Q And it was only then that you admitted
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"A ui.d, 'Yes T am the men to

whon Kiaus Puchs gave the information on
atoudccn.rgy. Andiutdmmtna
e chair in my home, and the FBI man gave
’ Tl me a cigarette and Iésked for one minute

during which - « and they gave it to me
= « during which a thousand things went through
oy mind, and I didn't even need that minute
to come to the decision, )

P iauagiant s il 2o U crv«nmmm

'Q - Did you at first deny that you
had been west of the Mississippi? A I
had denied that the week before,

'Q Begirning with the first time
that the FBI spoke to you, at that time
you denied any knowledge of Dr, Fuchs]
is that right?

"A I stated before that for a whole
week I fought desperately for time,

'Q You fought to save your life,
didn't you?

"A I fought desperately for time with
my family, and I fought desperately for
time to complete the work at the heart
station,

'"Q Would you lie to save your life?
A Now? No,

'Q I didn't ask you about now.
Would you lie to save your life when you
spoke to the FBI in M=y of 19507

YA In May of 1950 I iicd desperately."
(Tr., November 21, 1950, pp. 921-24)

9. In United States v, Harxy Gold et al., E.D.
Fa,, €, 15769, Ion, James P, McGranery sen*enced Hewwy

Gold to a 30 year prison term on Deccader 9, 1250, ile
) folliving ~ve cxcerpts from the sentencing proceedings held
R two doys esrlicr, December 7, 1950: - -
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"[Judge McGranery:} 1 think it is very
{mportant for me to say, there has been somec °
view that bas gone abroad that this case prob-
ably was first exposed by Fuchs. That is not
true. This matter was uncovered by the PFederal
Burcau, and Fuchs, as a matter of fact, as I
understand it, had never co-operated in any
way, shape or form until after the arrest of
Harry Gold.

"Am I correct in that?

"[FBI Agent T. Scott Miller, Jr.:]
I think the statement 18, Your Homor, that
the identification of Harry Gold's picture
was not made until after Gold signed a con-
fession.

“THE COURT: The point that I make is
that Fuchs had never co-operated with the

* Federal Bureau. I -amtold that by both

the Attorney General and Mr. Hoover.
“MR. MILLER: That is correct, sir."

* * *

"[Judge McGranery:] I had my own privatzly
conducted investigation made. I want to assure
Mr. Hamilton [Gold's attormey] that among other
things we did have a psychiatric examination
wmade of the defendant, and you need have ro
fear as to his mental situation."

(Transcript, December 7, 9, 1950, pp. 132-33.)

10. In the May 1951 edition of the Reader's

Digest, on pages 149-68, appeared an article entitled

"The Crime of the Century" by J. Edgar Hoover. The

following are excerpts from the sagid czrticle:

"Dr. Fuchs disclosed thnt while in the
Urited States he had cCealt with cme Scviet
agent only. The man's name? Puchs had nevor
knowm the agent's name. The man apptared to
know chemistry and engincering but was not a
nuclezr physicist. Fuchs thought he was prnb-
evly rot an employe [3ic.] of an atomic-energy
installation.

«10-
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r ‘What did the man look like? Well,

: he was from 40 to 45 years of age, pos-

: sibly five feet ten inches tall, broad

? build, round face, most likely a first-

1 generation American. A description which
. might fit millions of men!" (p.159).

' "_."" ‘ i "our hopes were high as photographs of

L ! Gold were flown across the Atlantic to Dr.

N ! Fuchs, The wan prisoner squinted at the

- "~ American's round face and bushy hair. Then
he shook his head. No, he declared, Harry
Gold was not his American confederate."

(p. 164).

"Even after he [Harry Gold] confessed,
he continued for a while to fabricate. To
his credit, however, I must say that ul-
timately he poured out the whole story."
(p. 167). .
11, 1In 1955, there was published a book entitled
""The Judgment of Julius and Ethel Rosenberg," authored by
Joln Wexley and published by Cameron & Kahn, New York.
In the forefront of the book is a page captioned

"Acknowledgments," on which the following appears:

""To attorneys Howard Meyer and Benjamin
Dreyfus, for their assistance with lezal
docurents."

12, The following are excerpts taken from the
Wexley book:

"It will be shown by official records in
a later chapter that Greenglass and Gecld were
lodged together for meny morths on the 'elesventh
floor' of the Tombs (th: New York City prisom),
where they had complete freedom to confer be-
cause of the dormitory arrangenment instead of
celis.” (p. 13).

- 11 -
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"For example, weé have becn told that
Fuchs definitely pamed Harry Gold as his
chief courier. Yet the official facts dis-
close that Fuchs never named anyone ~-- Gold
or anyone else; -He could mot even describe
Gold or fllentify his photographs. Indeed,
he identified the photos of a New York en-
Bineer whom J. Edgar Hoover has referred to
as *James Davidson,' and who was completely
cleared of any suspicion." (p. 20).

R )

“In Dr. Fuchs' account not gne of all
his many intermediaries is kmown to him --
either by name or description -- and, as we
shall see, not even his so-called American
confederate, Harry Gold." (p. 29).

“[After quoting Mr. Hoover's Reader's
Digest statement concerning Fuchs' descrip-
tion of his American courier, gurrg:] Al-
though Mr. Hoover readily acknowledges the
vagueness of this description, let us com-
pare it with that of Gold, such as it is.
In Fuchs' description, his courier was a
man of broad build, 5 feet 10 inches tall.
But Harry Gold, according to Mr. Hoover's
article, is a "little, five-foot six-inch'
man! According to Fuchs the courier was
40 to 45 years old. But in the period
1944-45, when Fuchs is supposed to have met
with Gold, the latter was only 34 or 35
years old!" (p. 33)

"Not only is he [Fuchs] umable to de-
scribe Gold correctly but, according to the
Joint Report, even when the FBI showed him
various photos of Gold, he still-could not
'recall having seen the individual pictured.?!
In fact, we learn that Dr. Fuchs identified a
totally different person!" (p. 33).

“There were other striking features about
the Brothman trial . . . .

"For four and one-half days of the one-
week trial Borry Cold was on tho witnecs
stznd ard 1t 18 from his own diract eum-
inzticn and cross-examinatior that wc ave
the astounding tale of his roumances, courtship,
honeymoon, marriage, children, scparation
ard divorce a8 recountel to Brotirnan, to fellow
employees, to fricnds and acqusirtances over
a period of six years. Here, culled from the
s Brothman trial record, are the hichlig:ts as
= : Gold told them ‘in inticate demi.l':

* ® %

-12-
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"In the year 1935 Gold's ‘wife' gave
birth to twins . . . ."(P. 44).

- "Returning to the standard definition
given by psychiatry to 'psuedologia phantas-
tica' or the pathology of abnormal lying, we
recall that the imposter achieves through
fraud and deceptioh those elements of love
and affection which he lacks in real life

- L] L] L]

“All through the story of Gold's al-
leged spy career there is the unmistak-
able evidence of his acting out his
phantasies as a compensation for his barren
emotional life." (pp. 47-48). .

“At the Rosenberg trial, we will see
how the same Mr, Saypol produces still
another small white card (the Hotel Rilton
registration card), this one purporting to
be the only concrete evidence that Gold had
ever visited Albuquerque, And this card too
will be seen to have all the suspicious ear-
marks of convenient prearrangement.”" (p. 53).

"After they had handcuffed Sobell and led
him off to the Laredo jall, I~spector Ruggins
chatted a moment with one of the FBI agents.
Then, returning to his desk to pick up the
'‘manifest,' he took out his pen and carefully
wrote on ‘the bottom of the face side of the
card' (Sobell's signature was 'on the reverse
side'), the three words

' DEPORTED FROM MEXICO'

YAccording to Huggins' own testimony
at the trial, he admitted having no basis
or authority to make this highly damaging
notation and that he knew thst Scbell had not
been deported in any sense of the word, whethcr
officially cr otherwise, N:vertaelessz, Judge
Roufmen permitted this "spuriocus' motation to
be aduitted into evidence, Aud since the jury
lriew rothing whatsoever about the brutal de-
tails of the kidrapping, it ccavscad gridte
raturally tchat Sobell had be:n arrestned, ex-
tradited and deported from liocxico in complete
accordance with the law." (». 169).

"What possible reason was thzre for Gold
end Greenglass to be lodged in the seme prison
wnlese it wz3 for the oxprecs purposc of their
collaboration?
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. "On the basis of the disclosures quoted
above, one can readily visualize the activ-
ities of these two bunkmatass loning about
the dormitory up there id ‘Sihgers' Reaven'
all through the latter hdlf of 1950, and
ehrwahout January and February of 1951; in-
deed, up to the very moment they testified in
March, " (p. 205).

"But here it is necessary to pause and
analyze the two crucial points just empha-

sized: )

1. That Gold registered needlessly
at the Hotel Hilton on Sunday morning,
after having spent Saturday night in
the rooming house, and with no intention
of remaining in town over Sunday night.

2. That Gold registered needlessly
and dangerously under his true name.

"With regard to the f£irst point, it may
be stated that there was absolutely no logical
reason for Gold to register except the one we
have indicated, namely, that the prosecution
had no documentary evidence to corroborate
Gold's claims, and that it felt it necessary
to produce a hotel registration card in order
to prove his presence in Albuquerque."

(p. 385).

"At the conclusion of Gold's testimony
the record shows another significant fact
about this supposedly authentic hotel card.
When Saypol introduced it as Government Ex-
hibit 16, he was very careful not to present
the original card, but rather a photostatic
copy. His excuse was that he had "the original
on the way, together with a witness if re-
quired,' and that time would be saved if the
defense would accept it as a genuine copy.

"In this manner he avoided the darger
that the defense might summon document ex-
perts and examine the card for traces of
forgery. With a photostatic copy it would
be impouesible for such ciperts to examine
the age of cthe ink or paper es they cculd
with en original." (p. 389).

"In our examination of the ensuing tes-
timony we come tu another phase of the prose-
cution's purpose in introducing Government
Exhibit 16, Cold's alleged hcul reg:ls‘:rat:lon
cerd cdated Jume 3, 1945.

- 16 -
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£1l eptablished criminal court strategy --
indeed, sheer folly -- to hive challenged
Cold in croszs-exanination end thereby in-
vited that glib and .gi.u witness to .in-
volve the Rosenbergs 'spontansously’.

"In discussing Mr. Bloch's decision
and reasons with other attormeys this
writer found that the majority sided with
Bloch’s opinion. . . . "(p. 412).

13. In 1956, Malcolm P. Sharp , one of

petitioner's present attorneys, publiched a book en-

titled 'Was Justice Done?", Monthly Review Press, New

York. The following are excerpts from that book:

""The appearance in 1955 of two thought-
ful books on the subject -- William E.
Reuben's The Atom Spy Hoax and John Wexley's
The Judgment of JuIEus and Ethel Roscnﬁrg -
led me to reconsider carefully the thesis of
this book. On reexamination, the theories of
these recent books and the theory of this book
seem to supplement rather than to contradict
each other; though on the information avail-
able to we, I consider the theory presented
here somewhat preferable to the others. ¥y
review of the recent books, both of which are
strongly recommended to the interested reader,
appears as Appendix 4." (Author's Preface,
PP. XXXIV -~ XXXV).

"The record of the trial became generally
available to the public as a result of its
publication and sale by the Comittee to
Secure Justice for the Rosenbergs. Study of
the record did not seriously shzke my confi-
dence in the verdict or in the dacision of
the Court of Appeals., . . . The trial appearsd
to have been fairly conducted, 2nd the opinion
of the Cocurt of Appeels expleining its jurg-
went affirming the conviction still scemed
persuasive.” (p. 9).

- 16 -



