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BALTIMORE 2, MpD.

April 23, 1958

Honorable George Cochran Doud
Assistant U.S. Attorney Gé&neral
Washington, D, C,

Dear George:

Robercs,

I am writing you because the fight agalnst communism
1s approaching a crisis. As you know, I rirst became articu-
late on the subject in my 1948 address to the Maryland Bar As-
sociation, when I was greatly concerned with the attitude of
the then majority of the Stone Court (in decisions which
brought vigorous dissents from Chief Justice Stone, Jusiice

and usually Juastices Reed or F'['a_‘r)';l(f"ln"r.‘h'f';]i That
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effort resulted in my appointment to head the Mary.and Cam-
mission, which proposed a moderate law, upneid by the Supreme
Court on the loya.ty end, and now of doubtiul vaiidity on the
criminal end because of the Nelson case - a law wnhich incidently
prevailed by an almost three to one popular referendum. 1 had
been much encouraged by the attitude of the Vinscn Court in

the cases involving state laws and in Dennis.

While

must confess as
that the Nelson
possible by appointments of the present administration. I know
your difficulties, and I am not at &ll criticizing the Attorney

PR

the anti-subversive fight 1s non-partisan, 1
an enthusiastic Republican I was greatly shocked
and the later "Red Munday' decisions were made

.. Y-l ST Y- I b 4 .
.But, wha:ever the history, the fact is that the Depart-
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ment of Justice and the states' fight against communism has been
paralyzed by this series of decisions. As I pointed out in my
Janugry, 1956, article in the A,B,A. Journal {(written prior to
Red Monday, in which the decisions on that day were incorporated
in a revision before it was finally published), the Court has
plainly put itself in opposition to the efforts of both Congress
and the Executive, as well as the states, in their efforts to
protect our internal security. There is no doubt 1n the certior-

jaries that

hawva

that have haan granted thot theass Aspnisions aAre ggina to
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continue to emasculate all efforts to control subversion intern-
ally, while ironically enough we are spending billions in the
external fight, unless the Supreme Court changes its attitude.
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I am wholly sympathetic, therefore

-5 5

with all annnnnhlp efforcs
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-of vongress to correct such dec 1sions for the future, with the
earnest hope that the attitude of the Supreme Court will change
if Congress acts promptly. Moreover, I am perfectly willing

to accept efforts by Congress, even i1f I don't agree with the
exact method, to overcome the action ol the Supreme Ccurt,
whicu clearly falls within Judge Hand's definition of legis-
lative actlon. Surely,great respect 1s to be given under our
form of government to Congress, to which the Constitution has
delegated .egisiative puwer. The Executive and Judiciary
should accord it real and not pretvended respect, particularly
in a fie.d where legislative and executive fnot the Judiciary)
have together the public responsibility for the national secur-
ity. Faced with the fact that the Supreme Court quite obviously
minimizes the danger of internal subverslon and does not under-
stand it,and assuming the sincerity of iMessrs. Brownell, Rorers
and Hoover in their efforts to control subversion, 1t seems to

follow in this context - that efforts of Congress to remove the
Judiclal roadblock should be received f'a\rnrnh‘l\r 1 would cer-

B e e a

tainly go & long way before opposing such leglslation, even
though each one of us would have a little different i1dea on
how it should be framed.

Of course, in teslliying vefore the Judiclary Commit-
.tee, we naturally suggest our own viewpoint. As a conservative,
1 happen to be against the original Jenner approach attacking

the entire problem from the standpoint of appellate jurisdiction,
I 4did not doubt the constitutional power, as I shall point out
hereafter. Even though I am strongly against the declsions in
the five areas covered ty the origina. Jenner Bill, 1 thought

it better to cover as many of them as were reasonably possible

by statutury change and to restrict the Jurisdiciiona. approach
to one er two fields, as I shall polnt out later., Since ]I testi-
fied, I am delighted to find that tne Commiti.ee has adopted the
statutory approach except in one tield, to be discussed below,

s0 that most of py- obJections have been obviated, and in my

by ‘tolerant opponents or the original Bill, 1I can oqu diacusa
the Bill as I understand it now 1is drawn or is likely to be .
drawn. I thipk icv will be found that the statutory changes

are readily classified’'within the admissible territory of a
possible legislative approach, &8 to which certainly no one

can possibly say in advance that they are plainly unconstitu-
tional., The Konigsberg case I will postpone until last,
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1. Watkins. I don't think you can possibly read

Watkins withoul seeing that while the Chief Justice in his
opinion free-wheeled over the whole fleld and his dicta are

far reaching, the decision itself was narrowly placed on the
ground oi delegation by Congress of its powers to the Judiciary

by 2 U.S.C. §392. Justice Franklurter's concurrence made this
even clearer. Wwhat the Court would say if §192 1is amended as
proposed nobody can poussibly anticipate. But one thing 1s
clear -~ Congress 1s a coordinate legisiative branch, and to
perform its funciiouns must have the power to investigate. Il
had, and still has, the right, if 1t wants, to punish at tne
bar of the House for contempt without any deliegation to the
Judiciary, and that 1is recognized in the opinion. The congres-
sional power to legislate in this fieid depends on 1ts investi-
*gatory power, Certainliy, vongress has & right to see what the
limits are of the Supreme Court decisions, and t.e best way to
do it 18 to amend the deliegatlion of power to the Judiciary and
see what nappens then. It has the right to know. It may have
to, and could of course, recapture the entire power over con-
tempt. The effort to take back a part of the power 1s at least
a rational approach, which should, I submit, be ireated with
due respect by the administration.

nA o, A wmAatr e
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discussed in this . conteYu I hope some day, as I suggested

to the Judiciary Committee, that a special court can be set

up to handie quicyly, In the Interest of the 7,000,000 employees,
employment questions. The liong delays between nhearings ol var-
ious disuirict courcs, Circuit Couri of Appeals, Cupreme Court,
ete. 18, I think, unnecessary and very unlair and miiltates
against tie ioyalty program, but since the second section of

the Bill nas been Zropped entirely .here iz no use in discuss-
ing anything about 1t
i» ’

3. Neison. I hope and believe that the Bridges Bill
will be supstituted for the Smith-McClellan approach contained
"in the present Committee draft. If this is done, as I belleve
it will be, surely 1t should greatly aftfect tne attitude of
your Department. The Bridges Bill is the same one,under a
different number, that was reported by the Senate Judiciary
Committee favorably before - 1 thin« unanimously - shortly
after the Nelson case., but never reached the floor. I have
been urging Senator Butler to seek such a substitution, It
would avoid substantially all objections to that section., I
pointed out as vigorously as I could in my article in the
January, 155, A,B,A, Journal the errors in the Nelsoun case
and how 1t brought the Supreme Court in conflict with the

Legislative and Executive Departments of the Federal Government,
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as well as with the states, and created a fundamental attack

on our entire conception of a Federal republic - because, among
other things, it ignores the most fundamental right of a state,
its right of self-preservation. I need not repeat my argumentis
because the Department of Justice did support the Bill,

4, Yates. I don't know how the Department stands
on Yates. 1 should think you would enthusiastically welcome

it, even if you might prefer some other language. Perhaps it
is not polite in form but this is not the first time rude

i= not polite form, this irst
language has been used by one department against another. Us-
ually it has been Presidents in the past, or the Court in the
past. So far as the substance is concerned, the correction of
the construction of "organization" is plainly called for. The
balance 13, I think correct, or at least represents & rationail
approach. There is a lot of law iIndicating that the clear and
present danger doctrine should not block efforts to protect cur
national security., Certainly, the Vinson Court in the Dennis
case had no difficulty. No human being can say that 1t 1s
plainly unconstitutional, even though some might argue that the
Judicial engrafting of the rule on the First Amendment makes it
a part of the Constitutlion 1In fields other than national secur-
ity. I don't belleve 1t does, even in those fields. But to me
it is utterly B.Lll'y‘ t0 argue for the subtle distinction, which
the Judges themselves say 1s almost impossible to grasp in ef-
fect, between advocating and inciting. It would be utterly un-
reasonable to say that we are in what Justice Jackson calls such
a Jjudicial strait jacket, or a judge-made verbal trap, that the
Government can't protect itself against advocacy of its violent
overthrow on any theory that a little revolutlon or a slight
pregnancy is all right and constitutionally protected.

5. This leaves Konigsherg alone to be discussed, On
this 1 submit, first, there is ample precedent for the assertion
of & power in Congress to alter appeilate jurlsdiction of the

Supreme Court because -

(2) The literal language of the Constitution
clearly, in Article II, §22, vests the Supreme Court with orig-
inal jurisdiction only in ceritain cases involving international
matters., Since Marbury v, Madison expressly so held, original
Jurimdiction means the right to file in the Supreme Court orig-
inally. The appellate jurisdiction under the saving clause is
entirely a matter for Congress, and there 1s no excuse for read-

ing into the clause "with such exceptions and under such regula-

‘tions as the Congress shall make" oxcept where constitutional

questions are involved” or words to that effect, merely because

some people think that the jurisdiction should be frozen. (After
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all, the constitutional amendment proposed for that purpose -
{.e., the so-called "Butler Amendment” - was not passed, and
there i1s no Jjustification fo: assuming that the Constitution
18 amended anyhow merely because some persons think it ought
to have been drawn that way in the first place.)

(b) McCardie, a dlrect authority in the Supreme
Court conceding congressional power to take away the appellate
Jurisdiction of the Supreme Court, has been clted numerous times

mer tihia Quimmama NMriivd amd hae mavary hoan Ao ldif1ad i ms o
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as the Court 1s concerned has there been any suggestion that
that power is limited to non-constitutional questions, Corwin,
in "Constitution of the U. S. of America", published by the
authority of the Senate, pp ©14-615, indicates that there have
been no exceptions. Nobody reading the cases cited by him (or
a doten other cases which I have found citing McCardle with
approval) can find any qualification of McCardle. Nor does it
make any difference whether one believes the Jurisdictilon of

the Court 1s based upon the Storey theory that is derived from

[ PR B = S adNwisa L ERL~3 - T ~a

‘the Constitution, or on the theory that the Supreme Court has

no Jjurisdiction except under the Judiciary Act, for 1n any
event, as Corwin concludes, pp 616-61T, Congress has plenary
power. In additlion to the decisions of the Court, there was
much expert opinion quoted in tne record of the hearings before
the Senate affirming the power of Congress, even where consti-
tutional questions were involved. For example, Mr. Justice
Roberts, quoted in the record p. 629, which attains particular
significance because he was the leader of the movement which
culminated in the proposed constitutional amendment and which
the conservative bar then (as it seems to me now, perhaps
naively) supported. The Founding Fathers were more prophetic
than we had supposed, See also Corwin's statement on the Bill,

Record 164-ivb, Dean Manion's quotation from Jusi.ice Douxlas,

p. 608, and note that opponents of the Bill on the ground of
policy did not deny power -~ e.g., Griswold, 357; Pound, 359;
Harris (assuming the classification reasonable), 349, Whilie
some extreme witnesses, such as, I think it was the A.D.A.
witness, tried to argue the point favorabiy, even such a wit-
ness as Angell, 218, appearing for the Civil Liberties Union,
conceded power. Certainly, I agree with Judge Hand that 1
would doubt the wisdem of treating the Court as our "platonic
guardians", Congress is given the ultimate power to override
the Executive, and under the necessary and proper clause, as
Corwin points out, has organized the Jjudicial system, adopted
criminal laws and dlstributed between the courts the judlelal
power, See Corwin, op. cit, 305-310.
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(¢c) The arguments of the opposition are either

. grounded on fallacy or the notion of the witness as to what the
Constitution ought to be, rather than what it 1s. In the first
\category 1 place the argument from the supremacy clause, which
plainly has to do with which laws are supreme "laws”" and not
who shall determine constitutionality., Moreover, general "laws”
are not made by decisions of courts as between parties to a
cause. DeciBlons are not general laws, but bind the litigants.
The supremacy clause does not say which court shall have juris-
diction of what, The distribution of judiclal power 1s made by
Article III, §2(2), and under the necessary and proper clause
Congress has power to distribute 1t. (Corwin p. 3i0),.

I can't find any other arguments in the second category
that are not 1n the last analysls based on some theorist's view
of necessity ~ i.e., what ought to be (in his opinion), but not
what 1s in the Constitution. These include all those arguments
assuming the question at 1ssue, such as arguments that the Bill
would virtuelly "amend" the Constitution and "tamper with our
constitutional form of goverrment”. How can anybody be impressed
by such a plainly circular argument? And yet it 1s deliberately
made in alleged "legal" memoranda set forth in the record. Or
how can anybody be impressed from a legal viewpolnt by such
arguments a&s "the Bill would do grievous harm" - manifestly a
political argument? Or how can anybody be impressed with argu-
ments against the original Jenner Bill, and presumably against
the substitute, that it embraces several matters, when they are
all related to the "common defense", which was the principal
reason for the adoption of our Constitution? So, the arguments
implying that because Congress and the Executlve are not omnicient,
that the Court must be, Have we forgotten that our constitutional
system and the theory of checks and balances are based on the
imowledge that human fallibility, learned by Lhe cruel lessons
of history? Isn't it slightly naive, even a priori, to believe
a Judicial oligarchy would be immune, after the experience 1in
communist, criminal and other filelds, where the Court has acted,

-as Judge Hand points out, as a super-leglislature? 1Isn't it
almost stupid?

. Many of the opponents, including of course 211 of the
left wing witnesses as well &s some Civil Rights enthuslasts,
argue in favor of the decisions criticlzed., I don't think thers
is any doubt about the view of most lawyers being highly criti-
cal of the general tenor of those decisions, even though some
think that one or two could be supported on highly technical
grounds. The view of the conservative bar is perhaps best ex-
preased in Senator O'Conor's splendid report last summer to the

American Bar.
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or gourse, it is not necessary far anvhndy ¢+~ 8
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that some argument cannot be made against constitutionallty
which indeed the Court will have to settle 1f &and when it i1s
made. But where a Bill 1a prima facle constitutional, as it
certalnly 1is in view of the unreversed decisions of the Supreme
Court and of such authoritative commentators &s Corwin, 1t is
hardly subject to adminlstrative obJjection on that ground.

o

{(d) The Konigsberg case asserts the power of

PComnorace Iin arn aviramsasly 14dmitad fF1alA whamnae ftha Q+rarams =), a1 A
VONETress n an exur SOCAY 44Dl Vve0 1.922i0G, WSS wil€e oslates sriousd

never have veen deprived of Jurisdiction in the first place,

It 1s not subject toc the objections which could be made to the
other sections of the original Jenner Bill because one can agree
with most conservative lawyers that the power should be sparingly
exercised, and yet agree, or at least not oppose, its exercise

in such an extremely narrow field as the Konigsberg area. The
right to practice law in & state court 18 (1) a privilege; (2)
granted by the state; (3) no Federal right 1s involved; (4) no

- A oo
uniformity 1s necessary; (5) there i1s appellate jurisdiction

already in state courts, so o chaos could result; (6) the Court
never should have intervened !n tihe first place if {t had ad-
hered to its doctrine of poillitical restraint in what is a pol-
itical matter, namely, 'svate policy as to proress*onal standards
required of lawyers practicing before its courts; (/) Renquist,
March 1955 A.B,A., Journal, demonstrates that the Supreme Court
in 1ts anxlely to reverse Lhis case reviewed Lhe facts and tried
it de nove in the Supreme Court. Such an extension of its Jur-

—t Y
A s nddt h ad Y Avia wmMArAason AR S m o~ Y-
i8GiCTi0N nhas made every cdse a Gue process case, L0 apsert

that state courts cannot be trusted with constiltutional questions
18 of course to deny the power of Congress under the language of
Article 111, §2(2).

The most atrongly urged and most persuasive attAck on
the other sectlons of the original Jenner Bill, such as lack of
a coordinating appellate Jjurisdiction, with chaccic results;
Federal r;ghts instead of state privileges, etec.,, are not in-
yvolved in Konigsberg at all., Here we have a simple case of
ancther last stand of state soverelgnty - can ihe state courts
determine who will be their own officers, or who will have the
Erivilege of practicing law, without interference by the Federal

overnment? Surely, in 1lhis limited field there 1s no reason
why Congress should not say the state c¢ourts shall have the final
say, even if the wisdom of extending 1t to other ields should
be doubted - though, a2 1 have said 1n the first place, I do not
doubt the power. Indeed, the t(ime may well come, if the Court
continues on its present frolic - when the jails will be emptied
of all ordinary criminals convicted under ordipary criminal

state laws having nothing to do with communism, such as Mallory,
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Munn, etc., by doctrinaire extensions of the due process clause, _
and when all blocks to communist control are finally removed -
when the assertion of the power by Congress will be essentizl

to national self-preservation., If the administration should
oppose this Bill because of the inciusion of the escape clause
correctlion of the Konigsberg case, 1t will go far to confirm

the assumption by the Court of 1ts power as a super-legislature,
80 justly criticized by Judge Hand., FHere, in my view, wWe have a
fundamental constitutional clash. both the Administration and
Congress have seriocusly sought to meet the menace of communism.
Both have scurces of information which have led to tneir actions,
not avallable to the Judiecliary. They, not the Judiclary, have
the responsibllity for defense. The people have backed the Ad-
ministration and Congress. Surely, this 13 no time for minor
legalistic obJections to be made to the Billl, as 1t 18 now
evolved 1n a completely different way from the original Jenner
Bill, when it 1s finally passed. But any such defeccs are minor
compared 1o the overriding importance of the Executive and
Congress continulng 1o cooperate in a fle.id of importance to
national securlty, as 1s recognized by the public, was by the
Vinson Court - but 1s not by a majority of the present Court,

I don't think discriminating people will be concerned
by the editorials of such papers as the New York Times, and the
hang-over from the criticisms of the original Jenner Bill, I
must say that, even though agreeing with the obJjectives, I
thought 1t an unwise method,at the present time anyhow, Its
casual treatment by the New York Times 1s pretty ridiculous, as
pointed out by the comment in the National Review of April 12,
195t, and also the Saturdsy Evening Post or April 19, 195E, photo-
states of which are enclosed. DBut I don't mean to get o!'f oOn
the original Jenner Bill, or even the Jenner-Butler Bill, be-
cause that is not what l!s coming from the Commi:iee and it should
not be treated as the same, but should be analyzed on its merits
without that backgrdund. It 13 unfortunate that there 1s bound
to be a hang-over of that attitude in edjtorial minds, as 1l1-
lustrated by the vicious attack by the Evening Sun ol sapril 23
and the more restrained criticism of tne Morning Sun of April RU.
As to the latter, the inclusion of matters such as the investiga-
tion of communism, the leaving of certain areas to states, the
correction of criminal laws, seem &8 closely related as the
various provisions of the original Internal Security Act and
the Communist Control Act. As to the former, the editor of
course confuses the issue as to lawyers, which 1s whether the
privilege of becoming an officer of the state court is to be
left to the state to determine, and the rhetorical question is
based upon the assumption that it must be outrageous not to
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have Federal control ouver the statec. This impiles a belief
in & wholly centra:ized totaiitarian Zcrm o. government, rather
“than a Federal reputlic., So far as conrressional 1investigations
g0, 1t lgnores the admission in the Watxkins case of the puwer o:
Congress 1iself te punish for contenmpi, uie ‘mporiance of its
Investigatoery powers, the necessary and proper ciause, and even
in 1ts legislative function indicaites Chat there mus: be jJudlicia.
supervision. There might be a debate oun tnese ma.ters, but 1t
2an hardly ve seti.ed oy che assumpiion. inveived in rhetorical
jues.lone, Because 0 .he undesiracie vweep vl tie oriTina.
Jenner approach, editorial criticism 1s {a.ling into cthe same
error of indiscriminately c¢riticizing every part ol trne new
B21l, which is almost compietely dissimi.ar,

I wouldn't have troubled you with such a lengthy dis-
cussion except with: th. ncpe that, In view ol your position
with the Administration, fv might 1o sume exilenl be persuasive
to you and, 17 so, 1. may ccntein ideas whicn would nelp you 1in
any discussliunz you may hiave in admini:<ravion circies, with the
Attorney General, or others.

Best regards.

Ri
Sincere.y yours,

ey

7

anx B.‘Ober

FRUIAKDB

”

Encls. .5, Note particularly tne reference to

wincoln in ¢he Fouri edilieorial,

rPB.U,
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May 5, 1958
PERSONAL

Zﬁb;.g?S?_S'f/éY L
a copy of your memorandum of May 3, 1958, to

the Attorney General with which you transmitted

a copy of a letter add

lwnnttothankyon!orlendhgtomc

Ober, of Baltimore,
guccinct and as sens

ressed to you by Mr. Frank B, |
and which, I think, gives as
ible an analysis as possible of

reme Court.

I certainly am in full accord with
Mr. Ober's views and only wish that they ¢
wider dissemination as they spell-"SENSE" to me.

—

—-—

Sincerely,
.

Siat

1 \$

‘ﬁ_énonorable George Cochran Doub
Assistant Attoraey General

U. 8. Department of Justice
Washington, ,l? C.
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Oﬁce Memorcmdum - UNITED STATES GOVBRNMENT
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¥ tb~ pcrlls ot recent sions ’mme court. We commented on B, 2648, W
- & bill be introduced to 1imit the appellate Jur1salcBon of the Bupreme Court 1a ui’,
certain cases. On pages TT74 aad T1715, Mr. Jenner stated "Remember what hl 2

¥
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learn the right things in order to do the right things. ® ¢ ¢ The primary #ool th
people have used for learning the right things 1s the cm:reuionl or Mtate :
legislative committee, which digs out the facts and puts them in the puhblic rocord.
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for doing it. The majority of the United States Supreme Court has pinned these
committees to the wall with its decisions in Watkins, Sacher, Bweesy, and Raley, 77
et al. against Ohio." He alsoc made references to the FHI in connection with the = -
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In the or.iginal of g mon}g'randum captioned and dated as above, the Congressional
Recordfor 5 =/ - |} was reviewed and pertinent items wete
marked for the Director’s attention. This form has been prepared in order that
portions of a copy of the original memorandum may be clipped, mounted, and
placed {n approptiate Bureau case or subject matter files.
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ey Pagas $339-8342, SBemator Jemner, (R) ndlina, axtended Ms "
to include an address by Mr. R mmumm/f

| the Demostheniam Literary Seciety of Mdﬂmﬂan

May 1958. Mir. Pittman's address dealt with 2 sumber of recent decisicas |-
. of ¢ Court. Mr. Pittman commented m‘lex-..m.ou., ﬁ
.MW&, Yates, Jnh&cnrtlorﬂu,da. He stated "In the Bervice ¢

| ease {decided Jume 17, ummmmaammdmm
Mmmmnv-bmt’hvhnro smployee in the interest of
uwuasum. "‘hhturuc-m-mthmuumun

' mecret coiversation Detween Bervice and the sditor of a communistic

- made in the Intter's hotel reom. The defendaat may yet be heard from that :
recording whisperiag hbout certain military plans of which he knew and which were |
*very secret.'” Mir. Pittman went su to state "Eighteen of the cases listed above

wl D A e p

evurts or the kighest courts of sovereign States. ¢ * * Xo person can read
those 20 cases without suspecting that there are at 1loast § members of the Court
who have a fellow feeling for Communists. What else can explain why they
exhibit evidence of personal insult and wounded foelings when a Communist is
assailed? ' Why they should be 80 solicitous about the welfare and safety of
Communists is & questioa for determination by those in the Congress who have
the duty and power o iavestigate. ¢ ¢ ¢ If there is axy man liviag today whe
should know something about the Commwnist conspiracy, That man should be
Joln Edgar Boover, Director of the Federal Burean of Investigation. At the
sational convention of the American Lagion tu 1957, he alluded (o somse of the
docldoase!thhpruecourtvuehglnudnde-hrtb&omm
emy, saying: "We face 3 regencrated domestic branch of the interastional |
mhgplnabwldtmntmmndhlﬂym
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In the ouglnal of a momorundum captioned and dated as above, the wnqroumm
Record for ~7 — . « = ¢~ was reviewed and pertinent items were
marked for the Director's attention. This form has been prepared in order that
portions of a copy of the original memorandum may be clipped, mounted, and

't placed in appropticte Buregu case or subject matter files.
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. O.ﬂzc"e/ Memoﬂndum . leTED S’I‘I&S GOVERNMENT
TO . Mr. A, Roaen&d

FROM

DATR:  May 27, 1958

e [969 .

;, ,bé? =

.U.MP b L=
ME COURT NAME CHECK REQUEST = '

Trottor_.....
. ‘t,\’ rm-"h ' "'i, -

heck Section on 3/26/58, from

P Harshal, Supreme Cour e United States.
/’ ncoming Form 57 reflects to be an applicant
for a posltion of policeman wi he Supreme Court. 6/3 '
b?ﬁ/ ' Bufiles contain no information re - b A~
b(” Memorandum Nichols to Tolmon dated 9/3/57, < ”zﬁv
reflects that the Director has instructed thet no action Y
be taken concerning any requests received from the -

Supreme Court untlil the matter has been presented to
him and he personally rules on the request.

RECOMMENDATION : v

[ J

——

That if approved by the Director, the Form 57
be stamped, "No Derogatory Data," by the Name Check
’Sectipn, Investigative Divislon, and returned to the -
j)ffic_p of the Harahal, Supreme Court of the United Statea.
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: All your good time wasted
May 31-58. To bad Senator McCarthy passed away.
I was glad to help

Mr. J. Edgar Hoover | ] e PR
Federal Bureau. Dear Mr Hoover. =~ ' ‘ '

Washington D. C.

We just lately returned from a 6 Months trip to Phoenix Arizona, and I will say - -
this talk at place people congregate in, was a 100% for Edgar Hoover. I also was
one in Chicago Tribune May 5. and when it came out, what Supreme Court does

The conversation, why have they done it, for fright because when 5-6 of them
were put on bench they the Senate & Congress questioned them, what they were,
many of them kept quite.

The Conversation was if they would let the F.B.I. and Edgar Hoover slone, for
years the Supreme Court was, O.K. till these new appointments.

The people spoke for F. B.I. they should investigate there doings and why.
I am one of Thousands that believe you and your Office should, be taken apart
from that group and take care of it your self because the F. B.I really investigate

I new one man, and he says your office really has work to do. I for one only hope

they keep you and your orgenization and give you 100 more men, now they are free
to hurt the U.S. God Bless all of you and good luck

Lo b7 —

e
i ]%é . ]
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b the ‘mouriting success .of
griminal and subversive ¢le-

ents in employing loophbles,
chnicalities, ‘and delays in
e law to defeat the interests
. Jostice,” ‘Hoover told:a

,onmentedthatthsw“
test victory the C ‘,

ng Jan. 16. He appeated
ppost of s request for furls

oover sald’ fedenl junes
ce 1949 hadi‘ptumed guilty
yerdicts against’ 108 Commu-
party leaders under the
ponspiracy and membership
visions -of the Bmith act
hich forbids the teaching and
advocacy of the forcible over-
throw of the gbvernment. '

, Sees Party Refavenation }
, " As j rqsult of Supreme’
e " onjy" 89 of
these guilty _verdicts have'
een allowed to ‘stand, and 49
_ pmmunists have been et




) 'Hoover,quowd Justice John -

Beil Jr., of the Pennsyl-
y Supreme court, in e e
ent dissenting opinion, us ex-.
ing * common sense real-

dmn " when he wrote:
© “The brutsl crime waye
ch 15 sweeping and appal-
ing our couniry can be halted

"l-. 2 Aha smviede sdan aad
B i CGuls BOp OO

- ]

rs, Communists, and crimi.
on technlcahties made of
aw ” .
JHoover da- ot comment
-directly on legislation report.
'M last week by the Senate ju-
:dlciary ¢committee which is
designed to overcome the ef-
fects of Supreme court deci.
' mlong in Inh-onmmunlnt rasnc,
‘He said the judiciary must re-
“main independent and never
me “a Tere rubber
ltamp for other hnnchea of
the govemment" T
* _But he qulneu lppl'o
opinion by the Iate Su
Court dustire Card
* justice, tho due to the]-
d, is due to the accuser
also The concept of fairness
mustnotbe:t;ainedhnltil
‘marfowed down to A fila:
“ment.”

© Growing Red Front Perll |
Hoover said the communist

Ty AP Ty T 4o

Louiparacy in e United)

, States, desp} r&xﬂducum 1n
¢ party ‘membe , Cohtinues
1, at full strength in its “ vicsous,
-behind the scenes operations.' '
Those who have resigned from
7. the Communist party, he nid
o ewpentb : ‘lv'h et

‘needed.

% The danger .of eommunlst
:fronts, organigations wun-

‘der secret gnmnuust leader-

g and stop freeing mur-} Decries Pseudo mennm

-“Certuin omma
hypoerttlull.v bar Commu
{from their tmembershi
thay geek to dincradit
sons who abhor Commnnl!ts
snd communism. They e¢laim
fo be anti-communist but they
launch attacks against.von-|
gresslonal leglshnon deslgned i

da snsml s .

W oTld W oMU -' !

* Sadly, the cult of the pseu-
do libers], which is anything!.
but liberal, continues to float
about in the pink-tintéd at-|
masphere &f peiriotic irre-
sponsibility; “and remains
strangely ailent when another
nation such as Hungary is pil-
Iaged, plundered, and 're-
barbaric communism. i

“Every pseudo Uberal’ 1n A
this country should look igo-|*

o mma—e. aanoah

nrmgmg upon ine yoIy Luun ?;

gly‘that permits him to enjoy

“Ruesla, undgt cover ot &M
““ peace front,” has stepped up
its' wspying: =effotts #n the|
United States, Hoover said. He|
cited the recent conviction of|"
Rudolf 1. Abel, a soviet agent
who operated a photognphic
studio in ‘Brooklyn. - <

"y —.nn.m this mﬁ nﬂi.‘

cuhrl

dome Devmo 'think M
the matter of Soviet u%%l;l'ge
is a'thing of the past,”
cammented. T his occurred
tn.1957. Moreover, uma ucis

xre still Wowm

trials “which ‘'wdd d
promiss classitied {nforma
and thus defeat the very {

pose for Yuhieh-the espionagt|

¥ ship whieh " enlstwell mean-

statutes ! mctctd.”w gk

duced to virtus! sridom bylia

side his heart and give i
{10 the Gestruction ¥e meay be| %

veunuaom of thought." *‘
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i ~  June 9, 1958

bl

Bellaire, Michiga.n

p—

Your letter dated May 31, 1058, with enclosure,
has been received, and I want to thank you sincerely for your
kind message and the clipping you made available.

It 18 reassuring to know that we have your support,
and it is my hope that our performance of duty will continue to
merit your esteem.

Sincerely yours,

3
J. Edgar Hoouek |

NOTE: Correspondent is not identifiable in Bufiles. (Search not limited)
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Oﬂice Mem;zndum « UNITED ST\}ES GOVERNMENT
Lt

TO //p[p A+« Rosen é)(’ ; DATE:  June 16, 1958
e - e
o ) © 7 -l e e
W - _ Belmont
_—_A— t. 77} /Il' b

e =
COUR CHECK BEQUEST Teotter —
Nease

Tele, Room _
Holloman

Gandy

mject of name check re
\’9 n Name Check Section on June 13, 1958 from
7

| Marshal, Supreme _Court of the United States.
(- Form 57 reflect&to be an applicant for a positioc
part-time charmaW With the Supreme Court. B —

.. FEEST IV

b 7% b ({ Bufiles contaln no information re Y

y - - P a
Memorandum Nlchols tc Tolson dated $/3/57 ref

1
that the Director has instructed that no action be taken
concerning any requests received from the Supreme Court until

S

the matter has been presented to him and he perasonally rule
on the request,

alaters éf‘.fﬁ

RECOMMENDATION:

That 1f approved by the Director, the Form 57 be 2
| stamped "No Derogatory Data" by the Name Check Section,

‘Investigative Divislon, and returned to the Office of the
Marshal, Supreme Court of the United States.
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Oﬂice Memm.mdum UNITED STA__1S GOVERNMENT

TO 1 Mr, NeCR,\@ﬁ\]“" DATE:  §-20.58
. TdiiA /

ol

PROM WO/ %

v M

Parsons .

WUPBJECT:  “Nine Men Against America” Rosen
\(/ By Rosalie M- . GOI'JdOIl . Trotter
) ' /J A ft ‘ ?:'lles.eﬂoom -
i Holioman _
\ The attached book by Rosalie MXGordon was Torwarded to Gandy AN
the Bureau by the Devin-Adair Company of New York City without
cover letter. This book is subcaptioned '"The Supreme Court and ;
I ttack on American Liberties" and is a strong attack against
the-Bupreme Court. It is quite probable that any reply might be )b f
usged as an endorsement and it is not felt that acknowledgement is in
order. ;e
Miss Gordon ig identified as the long g-time assistant of /

John T. Flynn, the American F1r;ter who we have, of course, always
dealt with most circumspectly. There are severa.l references to the
Bureau and Crime Records will review these for the sake of accuracy.

| .y
66 JUN25 199%/



4-750 (Rev. 4-17-85)
XXXXXX
XAXXXX
XXXXXX
FEDERAL BUREAU OF INVESTIGATION

FOIPA DELETED PAGE INFORMATION SHEET
Page(s) withheld entirely at this location in the file. One or more of the following statements, where
indicated, explain this deletion.

] Deleted under exemption(s) with no segregable
material available for release to you.

[J] Information pertained only to a third party with no reference to you or the subject of your request.
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hird party. Your name is listed in the titie only.

[J  Documents originated with another Government agencylies). These documents were referred to that
agency{ies) for review and direct fesponse to you,

— Pages contain information furnished by another Government agency(ies). You will be advised by the FBI as
to the releasability of this information fotlowing our consultation with the other agency{ies).

Page(s) withheld for the following reason(s):

i
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Oﬂic‘e Memmxfndum . UNITED STA.Js GOVERNMENT

TO % paTe: June 12, 1958
/M non
PROM . oard

N-cle
susjacr: £ "NINE MEN Amfr AMERICA™, Q—%‘J’-%
NS BY ROSALIE RDON Trotter
iR 2R it
- . Holloman - —
SYNOPSIS: g sy
Vi
| Above-captioned pogk has subtitle, “The;"&.lprgl_ne Court f
and Its Attack on %an Liberties.” Thesis of book is that recent / -/
“Tiberal™ decisions preme Court have been handed down by politicians ,

rather than jurists and That members of present court lack judicial o

background and experieace. Gordon also claims that many of Supreme / 4
Court decisions made with an eye to "minority" votes and have in fact

upsurped the legislative functions of government and accordingly menaced

our fundamental liberties. Gordon discusses various Justices on Supreme

Court and claims court has been "packed.™ Claims court has ¢ontinued

decline during Eisenhower administration. Denounces recent decisions as
putting central government directly into public school systems of the Nation.

Also asserts that Warren Supreme Court has struck down practically every -
bulwark Nation possesses against communist conspiracy. 'In doing so, it
continued to wipe out state lines and actually to leave the sovereign states
helpless in the face of subversion." Gordon identified as Research
Assistant for 25 years to John T. Flynn. Flynn is veteran writer and
) lecturer on anti-communist topics. The Director and FBI mentioned

v number of imes. Nothing derogatory.

RECOMMENDATION:
None. For information. V
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M. A. Jones to Mr. Nease Memorandum

DETAILS: -

Author:

The ahove-captioned book, published by the Devin - Adair Company,
New York, is subtitled ""The Supreme Court and Its Attack on American Liberties.
The dust cover describes Gordon as a Research Assistant to John T. Flynn, for
25 years. Flynn is identified as a "veteran pamphleteer.” 8he previously had
written a phamplet entitled "Nine Men Against America" of which the above-
captioned book is an expansion. This pamphlet, as well as another written by her
entitlied *What's Happened to Qur Schools?;' have previously come to the attention
of the Bureau. Bufiles reflect that Flynn is a lecturer, an a
in anti-communist topic

s

Theme of Book:

The theme of ""Nine Men Against America" is set forth in the book’s
dust cover in these words:"

"t is the thesis of this book that the recent 'liberal’
decisions of the Supreme Court have been handed down
by politicians rather than jurists; that the members of
the present Court are almost wholly without judicial
background and experience; that msany of their decisions,
made with an eye to 'minority' votes, have in fact
usurped the legislative function and menaced our
fundamental liberties.

mitarting with 1937, Miss Gordon shows how the makeup

of the Court has gradually but noticeably been changing.
She shows how and why the Court has been 'packed,' and
the shocking results that have followed. She discusses

the further decline of the Court during the Eisenhower
administration. The present Court, she says, is u#surping
the function of Congress by passing laws rather than
mterpretmg them. Hopefully, however, Miss Gordon

e e e = Al A~ ['S P g —nAJ-l-n‘-In ;--l- h‘\ howra hoones s nd dn

v@ﬂf—ﬁpﬁwrﬂm*




M. A. Jones to Mr. Nease Memorandum

The book, In fact, very seriously criticizes the Supreme Court, both in regard
to the Justices - themselves and the decisions rendered. Some of the typical
comments are set forth below:

"All this and very much more - actual assaults on
the liberties of Americans and on their means of
protecting themselves against tyranny from within
and without - has been brought about by a Supreme
Court composed of nine men - aihe men against 170
million Americans.”" (P, 7)

*There is only one legal way in which the Constitution
can be changed - by amendment initiated by the sover-
eign states or by the Congress and concurred in by
three fourths of the states. These nine judges simply
usurped the powers of the states and the people's
representatives and tore to pieces the charter of
freedom of the American people.” (P, 52-53)

"One decision continued to follow another from the
packed Court, each of them designed to break down
further the constitutional bars aghinst growing
usurpations by the Washington government. The
remaining years of the Roosevelt regime and those
of the Truman *Fair Deal' saw generally a continuation
of the same type of Supreme Court appointments and,
with one or two exceptions, the same type of major
decisions.™ (P. 62) ‘

"But s0. far as the Supreme Court's decision in the
segregation cases is concerned, the socialist
revolutionarjes in America now have what they want -
the opening wedge for complete contwol of education
by the central government." (P, 89) -

*THese were the men - Warren, Minton, Clark, Burton,
Jackson, Douglas, Frankfurter, Reed, and Black - who, on
the *authority' of a batch of left-wing nobodies, did what no
Congress of the United States had ever permitted. They put
the hand of the central government directly into the public
school systems of the American states." (P. 103)

-3 -
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M. A. Jones to Mr. Nease Memorandum

"Before we go into the shocking aid which the
justices of the Bupreme Court have rendered to
the communist conspiracy in America, it might
e well to take a look behind those black robes at
what are known as the 'bright young men.'" (P, 110)

"In the years following the segregation decision -
and particularly in the last year or two - the Warren
Supreme Court struck down practically every bulwark
we have raised against the communist conspiracy in
America. In doing so, it comtimsed to wipe out state
lines and actually to leave the sovereign states helpless
in the face of subversion."” (P, 118)

#Thus the Warren Court wound up its 1956-19857
session. In the three years up to and including that
term - three years with Mr. Eisenhower's Chief
Justice at the head of the Court - it issued at least
fifteen decisions designed to put the meddling fingers
of the federal politicians further into state affairs,
and to break down completely all cur d¢fenses against the
communist conspirators in our midst.* (P. 130-131)

Mention of FBI and Director:

The FBI and the Director are mentioned a number of times in
the book. None of the references were derogatory, In fact, §ordon attacks
Supreme Court decisions which, in her opinion, handicap the work of the FBI.
A copy of '"Nine Men Against America" is attached. '

\
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o™ "he Congressional Record

N o 1}
- Pages AS03-A5408, Comgréssman Nesl, (R) West Virgixta,
. eafiinded 4is remarks o include -'inul,' which ipp‘rognh the February

of e Nounghters of the American W,uﬂ--mﬂnouuﬂod “Education for

4‘; ~Suicide or Survival—-Bravo, Patriots” written Wyatt m\
& mewbdor of the West Virginia Legislature. Mrs. Puy‘zn::t::l.? "I we houcn'
the ol promise 'Know the truth and the truth will make you free,' them sur
greatest contribution to the saviag of the nation is to establish the truth abowt smy
ad ol situaticns or activities ia goverament, schools, unions, churches, and
clobe which witu;;b, or unwittingly, become s channel for Communist l.'bd/ﬂ
Secaat st infiltration and propaganda. * ® ¢ If we are afrald, because of intim-
dat.es, or public reaction, to speak the truth, or, write it under our own name
We a7+ alding and abetting the wrong side of any controversy. ¢ * ¢ However

if mo orotests or expose were made these athelst conspirators and thelr dl’...
womic overthrow this Republic. In fact, by taking advantage of our silence gives
cons-mt attitude they have already successfully inflitrated and influenced our
foregn alfairs and domestic legisiation. Even the Bupreme Court hands dews
deciglons favorable to the Communists and detrimental To the FBI and Amegics's

interests, " g
Nt

' -‘ - J
-

NOT RETTORDED
191 JUN 26 1058

X
5% JUL2 W

1n the origing] of @ memorandum captioned and dated as gabove, the Congressional
Record for Z —_— ,} - 5’ #~ was reviewed and pertinent items wore
marked for the Directar’s attention. This form has been prepared in otder that
portions of a copy of the original memorandum may be clipped, mounted, and
placed in appropriate Buregu case or subject matter fijes.
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. STREARD roAu Na, 86 Q . J ‘ X
Oﬂice Memorandum « UNITED STATES GOVERNMENT
DATR: é - /_j/ - j,{

TO ¢t The Director
moMm :t J, P, Mohr

SUBJECT: The Congressional Record S e e

o sttt I b s il SRR i s il e

Pages A5380-A5384, Congressman Multer, (D) New York,

extended his remarks to include an article by Maxweli’Brandwen, member of
a prominent New York firm of attorneys, entitled "Th¢rSupreme Court—Current
Criticism in Perspective” which appeared in the May 24, 1958, issue of the
Nation. Mr, Brandwen commented on the attacks against the Supreme Court.
Be stated, in connection with the Jencks decision, "From the cascade of press
comment, one would have supposed that the Court had announced a siartlingly
revolutionary doctrine. Quite the contrary, It is an old, well-established rule
of law that a party to any litigation may discredit the testimony of an opposing
witness., * ¢ ® In the Jencks case, the Court permitted such examination and
comparison. That is the core of its decision.” The references to the FBI have
been noted. Mr. Brandwen went an to state "The Court, at times, andoubtedly
has erred. The Congress, at times, has erred, too. The intelligent judgment
of a future day may correct an erroneous decision of today, but political control
of judicial decisions might open the floodgates to ail manner of evils which could
be corrected only by the greater sacrifices of human dignity and even of human
life_~History has shown that the Court is concerned with, and s capable of,

recting its own errors and that it has served its historic purpose im protecting

—T——

individual liberties from overzealous legislators and mieguided Executive log, "'

&.&3 l;’:/, oot
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191 JUN 26 1958

52 JUL2 1998

In the original of ¢ memorandum captioned and dated as above, the Congressional
Record for / . /. . *" was teviewed and pertinent items were
marked for the Director’s attention. This form has been prepared in order that
portions of a copy of the original memorandum may be clipped, mounted, and
placed in appropriate Bureau case or subject matter files.
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OFFiCE OF DIRECTOR r. Boardman _____
FEDERAL BUREAU OF INVESTIGAT|ON Mr. Belmont
UNITED STATES DEPARTMENT OF JUST)CE A Mr. Mohr
o Mr. Nease

. Attached book'men Against  Mr. parsons

: Amenca" by Rosalie M.-@ordon, , M. Rosen__ S _ !
‘ ent to the Director from the Bl ‘:f:'t"t—“—_"er
evin-Adair Company, 23 East 26th g E

Mr. Jone

l Street New York 10, New York. Nr. c1a,m !

Book pertains to mﬂ&rem e}Court Tele, Room |
’ and its attack on American I} erties., mr. Holloman !
! Miss Holmes i
i
i

Director is mentioned on followi:{g /"'"55 Gandy
pPages: 59, 60, 144 W. C. Sultvan
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FBI is mentioned on following pages\ﬁ 76, 77, 108,
109, 125, 127, 145, 156
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E dz'toria/ Copy

WitH THE COMPLIMENTS OF

| The DEVIN-ADAIR Company

23 EAsT 26TH STREET, NEW YORK 10, N. Y.

\
This copy carries with it permission
to quote in a periodical or radio re-
view up to 750 words, provided
full credit is given to title, author,
and publisher. All other permis-
sions o quote from this book for
any purpose whatoever must be
requested and secured in writing
from the publisher.

Please send swo chppmg: or copiss of yowr review.
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FOIPA DELETED PAGE INFORMATION SHEET

Page(s) withheld entirely at this location in the file. One or more of the following statements, where
indicated, explain this deletion.

3  Deleted under exemption(s) with no segregable
material av