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SECTION 0. FOREWORD AND INSTRUCTIONS FOR USING THIS HANDBOOK

**EfFDte: 04/28/1978 MCRT#: O Div: D9 Cav: SecCls:
0-1 FOREWORD AND INSTRUCTIONS FOR USING THIS HANDBOOK

The Legal Handbook for Special Agents is not
intended to be a treatise on the law. Rather, it is designed
as a compilation of basic principles of constitutional and
criminal procedural law in those areas of greatest concern to
the Agent-Investigator. It 1s written in understandable
language and incorporates, where possible, applicable Bureau
policy.

This handbook was prepared by thelOffice of the General
Counsel |based on Supreme Court decisions or, in those areas
where the Supreme Court has not addressed a particular legal
issue, on an analysis of lower Federsl court decisions. The
main body of the handbook contains the general rules in effect
for each area of the law discussed. Appendix 4 at the end of
the handbook contains information on selected Federal circuit
courts of appeals cases that are in conflict, in whole or in
part, with the general rule. Therefore, in using the hand-
book, Agent-Investigators are required to scan Appendix 4 for
any special rules in effect in their circuit, in addition to
locating the general rule in the main body of the handbook.
Appendix 4 is broken down by section (Search and Seizure, Pro-
bable Cause, Confessions, etc.); therefore, Special Agents need
not review the entire Appendix each time the handbook is used.

Local policies and practices of U.S. Magistrates
SENSITIVE
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and U.S. Attorneys often vary from district to district. Any
such local rules, not contrary to stated Bureau policy, should
be deemed supplementary to instructions contained in this
handbook.

The handbook will be revised from time to time as
the law and Bureau policy change. It has been prepared in a
handy size and form, and Special Agents are encouraged to have

it available in the course of an investigation.

**EffDte: 09/09/1994 MCRT#: 281 Div: D9 Cav; SecCls:

Fhkkkkkkdkhkhkhkkhkkhkdhhkkhhkkkrdk k% END OF REPORT *¥dkkikskidksihihkkkkikdhkkhhk
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SECTION 1. PROBABLE CAUSE
**EffDte: 04/28/1978 MCRT#: 0 Div: D9 Cav: SecCls:
1-1 DEFINITION

[ (1) Probable cause is a reasonable belief based on
available facts and circumstances, and the logical inferences that can
be drawn from them. It is determined by the totality of the facts and
circumstances, as viewed from the perspective of a reasonable law
enforcement officer.

(2) The probable cause standard is one of probability,
not certainty; thus, it is significantly lower than the "proof beyond
@ reasonable doubt" standard necessary to support a criminal
conviction, |

**E£fDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-2 [RELEVANT INFORMATION

Any relevant, reliable, legally obtained information nay
be used to establish probable cause, even though that same information
may be excluded from trial by a rule of evidence. For example,
probable cause may be based in whole or in part on hearsay (second
hand) information even though the rules of evidence generally exclude
hearsay evidence from a trial. Likewise, a defendant's prior criminal
record may be relevant to the issue of probable cause even though that
same inormation may not be admissible to prove his/her guilt at
trial.

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-3 | APPLICATION OF THE STANDARD|

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-3.1 | General

Probable cause is the level of proof required by the
Fourth Amendment to support the issuance of warrants to arrest or to
search and by statute to obtain a court order to intercept
communications. It is also the Fourth Amendment standsrd for
WARRANTLESS ARRESTS, and for CERTAIN WARRANTLESS SEARCHES~-e.g.,
emergency searches for evidence, the vehicle exception, etc.l

SENSITIVE
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**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-3.2 |Probable Cause to Arrest

The constitutional validity of every arrest, whether made
with or without a warrant, depends upon the existence of PROBABLE
CAUSE AT THE MOMENT THE ARREST IS MADE. Evidence obtained subsequent
to the arrest cannot be used retrospectively to justify the arrest.
An arrest by warrant ensures that a magistrate judge or a grand jury
has predetermined the existence of probable cause. A warrantless
arrest is valid if a federal offense—~felony or misdemeanor-—is
committed in the presence of Agents, or, if the arresting Agents have
probable cause to believe that a federal felony was committed by the
person being arrested.‘

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-3.3 |Probable Cause to Search

When probable cause is required to justify a search--e.g.,
search warrant, emergency search, or the vehicle exception-—the
available facts and circumstances must support the conclusion that a
crime has been committed, that items sought are connected with that
crime (or are persons for whose arrest there is probable cause, or who
are being unlawfully restrained), and that the described items or
persons are presently located or soon to be located at a particularly
described place. |

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-4 | SOURCES |OF FACTS

IFacts to establish probable cause may be based on
firsthand perceptions of an Agent, or they may be obtained from
secondhand sources (hearsay).

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-4.1 |Firsthand Knowledge

Firsthand knowledge consists of information obtained
directly through the senses——i.e., sight, hearing, smell, or touch.l

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-4,2 |Hearsay

SENSITIVE
Printed: 08/20/2003 06:43:34 Page 2

T TT T T TR TT T T T



L L LRI T [RLJREEN Rty PY AT

SENSITIVE
Manl-ID: LHBSAP1 LEGAL HANDBOOK FOR SPECIAL AGENTS PART 1

Information of which the Agent does not have personal
knowledge is hearsay. Although probable cause may be based in whole
or in part on hearsay, Agents should carefully evaluate such
information to ensure that it is given proper weight. In evaluating
hearsay information, Agents should consider the CREDIBILITY OF THE
SOURCE as well as the RELIABILITY OF THE INFORMATION PROVIDED.]

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
[1-4.2.1 Credibility of the Source v |

(1) Knowledge of the source - In everyday experience,
either consciously or subconsciously, we make judgments regarding the
credibility of individuals who provide information to us. Whether we
know the person, how well we know them, and what we know about them—-
these are common factors we rely upon in judging credibility.

(2) Corroboration of facts - Credibility of any source
can be bolstered i1f we already know, or can establish independently,
that a substantial portion of the information is true,

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
[1-4.2,2 Reliability of the Information

The most credible of sources may provide information that
is unreliable. Thus, in assessing the reliability of the
information, it is important to ascertain the basis of it. In other
words, how does the source know? How was the information acquired?
If Agents know how the source obtained the information, it is possible
to assess its reliability. For example, if the source obtained it
firsthand, it is more reliable than if i1t was obtained through
hearsay. If the Agents do not know how the source obtained the
information, a high degree of detail in the information provided can
support an inference that the information is reliable. In the absence
of knowledge of the basis for the source's information, independent
corroboration can support a reasonable belief in the information's
reliability. |

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
[1-4.3 Logical Inferences |

In addition to information acquired through firsthand
perceptions or hearsay, Agents may draw logical inferences from that
SENSITIVE
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information. For example, Agents may receive reliable information
that an individual is engaged in illegal distribution of cocaine.
Although the information makes no reference to other items of
evidentiary value, the Agents may logically infer that one who engages
in that kind of criminal activity will also possess related items such
as packaging materials, large amounts of cash, records that would
identify names of sources and customers, etc. Such inferences can be
included in the probable cause statement to support the issuance of a
search warrant for all of the relevant items named.l

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-5 | COMMUNICATING THE FACTS|

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-5.1 |General

If Agents apply for a warrant to arrest or to
search, they must communicate the underlying facts to support the
issuance of the warrant (probable cause) to a magistrate judge who has
the authority to issue the warrant. If Agents make warrantless
arrests or conduct warrantless searches requiring probable cause, the
obligation to communicate the probable cause underlying the action
will arise thereafter. For example, following a warrantless arrest,
Rule 5 of the Federal Rules of Criminal Procedure (FED.R.CRIN.P.)
requires that the arrestee be taken to the nearest available
magistrate judge without unnecessary delay, and that a Complaint be
filed. A Complaint 1s defined as "a written statement of the
essential facts constituting the offense charged." If Agents conduct
8 warrantless search where probable cause is the legal prerequisite—-—
©.g., the Vehicle Exception—-it is most likely that their assessment
of probable cause will be subsequently challenged by the defendant
during a suppression hearing. The important point is that whether
obtaining warrants, or justifying warrantless actions requiring
probable cause, Agents must be prepared to communicate the facts
supporting their determination that probable cause existed to support
the action taken. |

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-5.2 |Constitutional Requirements for Issuance of Warrants

The Fourth Amendment explicitly mandates that "no Warrants
shall issue, but upon probable cause, supported by Oath or
SENSITIVE
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affirmation, and particularly describing the place to be searched, and
the persons or things to be seized." In addition, the U.S. Supreme
Court has held that the Fourth Amendment implicitly requires that a
warrant be issued by "a neutral, detached magistrate."”|

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-5.2.1 [Deleted|

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-5.2.2 [Deleted|

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
[1-5.3 Procedural Requirements for Issuance of Warrants

(1) Arrest Warrants — In addition to the constitutional
requirements for warrants, the Federal Rules of Criminal Procedure
(FED.R.CRIMK.P.) set forth certain rules governing issuance of arrest
warrants.

(a) The Complaint - Rule 3 defines a Complaint as "a
written statement of the essential facts constituting the offense
charged. It shall be made upon oath before a magistrate judge." The
Administrative Office of the United States Courts has provided Form
A.0, 91 ("Criminal Complaint") for assistance in preparing a
complaint.

(b) Rule 4(a), FED.R.CRIM.P., provides that if the
Complaint establishes probable cause to believe that an offense has
been committed and that the defendant committed it, a warrant for the
arrest of the defendant shall issue to any officer authorized to
execute it. The finding of probable cause may be based upon hearsay
evidence in whole or in part. FBI Agents are authorized by federal
statute, Title 18, USC, Section 3052, to execute arrest warrants.

(2) Search Warrants - In addition to the constitutional
rules governing the issuance of warrants, the FED.R.CRIM.P. set forth
certain requirements for issuance of search warrants.

(a) Application and Affidavit for Search Warrant -
The Administrative Office of the United States Courts has provided
Form A.0. 106 ("Application and Affidavit for Search Warrant") to
facilitate application for search warrants.

(b) Rule 41, FED.R.CRIM.P., provides that a warrant
shall issue only on an affidavit sworn before a federal or state
magistrate judge and establishing the grounds for issuing the

SENSITIVE
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warrant. If circumstances make it reasonable to dispense with a
written affidavit, a federal magistrate judge may issue a warrant upon
sworn oral testimony communicated by telephone. |

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
|1-5.4 The Probable Cause Statement

(1) General - Whether preparing an affidavit for a search
warrant or a complaint for an arrest warrant, the purpose is the same:
To communicate the relevant information to the magistrate judge in an
understandable way. Based upon the information provided, the
magistrate judge must make an independent determination that probable
cause exists to support the issuance of the warrant. In the same
manner that Agents assess the value and weight of information by
evaluating the credibility of the source and the reliability of the
information, a magistrate judge will assess the information and make a
probable cause determination.

(2) The "Four-Corners" Rule — The Agent's responsibility
is to ensure that all of the appropriate information is included in
the probable cause statement. Information known to the Agent but not
included in the affidavit cannot be considered by the magistrate judge
in the probable cause determination.

(3) In addition to relating all of the relevant facts
necessary to support a finding of probable cause, the affidavit should
also attribute the facts to their sources and indicate the time when
the Agent and the sources obtained the information.

(4) Credibility of the Source - Information should be
communicated to the magistrate judge which shows that the source
should be believed.

(a) Named Source ~ When the source of the
information is named in the affidavit, the source's credibility is
presumed.

(b) Unnamed Source - When the source is not named,
Agents should, whenever possible, provide information to the
magistrate judge that is relevant to the source's credibility.

1. Good Citizen/Law Enforcement Officer — The
credibility of a good citizen or a law enforcement officer is
presumed. Thus, if 3 source is a good citizen in the community or a
law enforcement officer, that information should be set forth in the
affidavit so that the magistrate judge can draw the appropriate
inferences regarding the source's credibility.

2. Criminal Informant - The credibility of one
who is involved in criminal activity is not presumed; 1t must be
SENSITIVE
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established. Consequently, it will be necessary to provide some basis
for establishing that credibility. Relevant factors can be prior
instances when the source provided reliable information (track
record), or corroboration through independent investigation of a
substantial portion of the information provided by the source.

3. Anonymous Tips — Information from an
anonymous source can also be considered by a magistrate judge in
determining the existence of probable cause. The degree of detail in
the source's information, or corroboration of the information through
independent investigation, will assist the magistrate judge in
evaluating the credibility of the source.

(5) Reliability of the Information - The most credible
source may unwittingly provide-unreliable information. A magistrate
judge must be able to evaluate the reliability of the information.
Disclosing to the magistrate judge how information was obtained is
highly relevant. If a source obtained the information firsthand, that
is sufficient to establish its reliability. If that is not the case,
or if the manner in which the information was acquired cannot be
disclosed without endangering a confidential source, one or both of
the following factors can help to establish the reliability of the
information:

(a) Independent Corroboration — Independent
corroboration of some of the facts provided by a source can bolster
the trustworthiness of the information as a whole. Corroboration nay
take the form of confirming most of the facts supplied by a source, or
by disclosing the subject's prior history of the kind of criminal
activity at issue, such as noting a prior arrest or conviction record.

(b) Degree of Details — The U.S. Supreme Court has
recognized that the greater the degree of details provided by a
source, the greater is the inference that the information is reliable.

(6) The inability to satisfy either part of the two-
pronged standard described above——i.e., credibility of source or
reliability of information--does not foreclose a finding of probable
cause. The ultimate test is whether the totality of information is
sufficient to support a reasonable belief that a particular person
committed a particular crime, or that particular items of evidence are
located at a particular place. For example, if an informant's
credibility cannot be established directly, the fact that the
informant has previously proved to be a credible source can be
considered by the magistrate judge in finding probable cause.
Likewise, if an informant's basis of knowledge is not disclosed, but
the information provided is highly detailed, a magistrate judge may
conclude that the informant has a reliable basis for the information.
Independent corroboration of the iaformant's information can bolster
the belief in both the credibility of the source and the reliability
of the information.

(7) One of the most critical challenges for an Agent is
SENSITIVE
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providing sufficient information to a magistrate judge to establish
probable cause without disclosing the identity of a confidential
source. The following paragraphs illustrate how this may be
accomplished:

"On December 15th, 1998, a confidential informant furnished
information to me. This informant has given me information on six
prior occasions within the past year which has resulted in the
recovery of property stolen from the United States Government as
well as property stolen from an interstate shipment. The
information has resulted in the arrest of two individuals.
Further details as to the past information provided by this
informant would furnish clues as to his/her identity. The
identity of this informant should be kept confidential because
disclosure would endanger his/her life and impair his/her future
usefulness to law enforcement. The informant told me that the
following information is based upon his/her personal observations
and knowledge: Within the past week, the informant has observed
items marked Property of the United States' in a warehouse at
1435 01d Triangle Road, Triangle, Virginia. During the time of
these observations, fifteen or twenty persons were present in the
warehouse and several others arrived and departed. A man called

Shorty,' believed to be the owner of the warehouse, was alsgo
present. Shorty is further described ... etc."|

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:

|REVIEW AND APPROVAL OF COMPLAINTS AND AFFIDAVITS |

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:

[1-6.1 Review by Field Office Chief Division Counsel (CDC)

Where possible and practicable, an Agent should review the

facts of probable cause with the Chief Division Counsel, Associate
Division Counsel (ADC), or FBI Legal Advisor before presenting the
matter to the United States Attorney (USA) or Assistant United States
Attorney (AUSA). |

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:

|1-6.2 Bureau Policy — USA/AUSA Approval

It is FBI policy that an Agent seeking an arrest or search

warrant must obtain prior suthority from the USA or AUSA before filing
a Complaint or Affidavit for Search Warrant with the magistrate judge.

SENSITIVE
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If the USA/AUSA recommends any additions, deletions, or other changes
in the probable cause statement, such changes should be made before
filing with the magistrate judge.|

*XE£fDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
|1-6.3 Final Review and Filing

A copy of every Complaint and Affidavit for Search Warrant
filed by an Agent is to be obtained for filing as a serial in the case
file. Before such documents are placed in the case file, they are to
be reviewed and initialed by the CDC, ADC or FBI Legal Advisor. The
purpose of this review 18 to enable the field office to maintain
control over the quality of Complaints and Affidavits prepared by
Agents., Efforts to obtain warrants, whether or not successful, should
be reported to the CDC, and a record thereof placed in the case file.l

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
1-7 lPREPARATION GUIDELINES FOR PROBABLE CAUSE STATEMENT

The validity of a warrant may be jeopardized by careless
migstakes in the preparation of the supporting affidavit. The
following may help to avoid mistakes:

(1) USE SIMPLE, CONCISE LANGUAGE. The purpose of an
affidavit is to communicate information to a magistrate judge. Using
stilted, archaic language is detrimental to that purpose.

(2) AVOID POLICE JARGON., Words and phrases peculiar to
the law enforcement profession may not be clearly understood by a
magistrate judge.

(3) AVOID EXTRANEOUS INFORMATION. While it is important
to include all of the information relevant to probable cause, it is
equally important to avoid the clutter of irrelevant information. An
affidavit is a probable cause statement, it is not an investigative
report.

(4) USE SEPARATE, NUMBERED PARAGRAPHS. A separate,
numbered paragraph for each source of information is an effective
organizational technique.

(5) WHEN, WHO, FROM WHOM, HOW, AND WHAT. For each source
of information, the affidavit should indicate whenever possible WHEN
information was received, WHO received or acquired it, FROM WHOM (if
hearsay) it was received, HOW the source acquired it, and WHAT the
information is. It is recognized that this formula will not fit all
circumstances. However, using it as a guide will minimize the risk
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that important information will be omitted.

(6) AVOID CONCLUSORY STATEMENTS. Your responsibility is
to communicate the facts. The magistrate judge's responsibility is to
reach the appropriate conclusions based on those facts. For example,
it is not appropriate to include in an affidavit such statements as:
"Based on the foregoing, I have probable cause to believe...."|

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:

1-8 | DELETED)

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
SENSITIVE
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SECTION 2. AFFIDAVITS AND COMPLAINTS
**EffDte: 04/28/1978 MCRT#: O Div: D9 Cav: SecCls:

2-1

| BACRGROUND

This entire section was deleted.

Provisions in former

section 2 relating to probable cause were relocated to section 1,
while provisions relating to the drafting of search warrants and
arrest warrants were moved to sections addressing search and seizure.
Furthermore, the text of those provisions was reworded in order to
eliminate redundant sections. |

**EffDte:

2-2

**EffDte:

2-2.1

**Ef fDte:

2-2.2

**Ef fDte:

2-3

**EEfDte:

2-3.1

**E£fDte:

2-3.2

*XE£fDte:

2-3.3
**EffDte:

2-3.4

07/26/1999 MCRT#:

| DELETED|

07/26/1999 MCRT#:

|Deleted|

07/26/1999 MCRT#:

|Deleted|

07/26/1999 MCRT#:

| DELETED|

07/26/1999 MCRT#:

|Deleted|

07/26/1999 MCRT#:

|Deleted|

07/26/1999 MCRT#:

|Deleted|
07/26/1999 MCRT#:

|Deleted|

915

915

915

915

915

915

915

915

Div: D9

Div: D9

Div: D9

Div: D9

Div: D9

Div: D9

Div: D9

Div: D9

SENSITIVE

Cav:

Cav:

Cav:

Cav:

Cav:

Cav:

Cav:

Cav:

SecCls:

SecCls:

SecCls:

SecCls:

SecCls:

SecCls:

SecCls:

SecCls:
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**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2-3.5 |Deleted|
**E£fDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2-3.6 |Deleted| |
**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2~4 | DELETED|
**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2-5 |DELETED|
*XEffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2-6 |MOVED TO APPENDIX 8-1]
**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2-7 | DELETED| |
**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2-7.1 |Deleted|
**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2-7.2 |Deleted|
**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2-7.3 |Deleted| |
*XEffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2-7.4 |Deleted| I
**E££Dte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2-7.5 |Deleted| I
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**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
2-8 |DELETED|
**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
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SECTION 3. ARREST

**EffDte: 04/28/1978 MCRT#: O Div: D9 Cav: SecCls:

3~1 | ISSUANCE OF ARREST WARRANTS

(1) Complaints: When a federal prosecution is initiated
by a complaint, Rule 4, FED.R.CRIM.P., provides that jurisdiction over
the defendant can be obtained by either a warrant or a summons. The
rule states that a warrant shall issue for the arrest of the defendant
if, based on either the complaint or an affidavit or affidavits filed
with the complaint, there is probable cause to believe that an offense
has been committed and that the defendant has committed it. The
issuance of a summons for the appearance of the defendant requires the
same showing. A complaint is defined in Rule 3, FED.R.CRIM.P., as "a
written statement of the essential facts constituting the offense
charged. It must be under oath and before a magistrate." Thus,
federal law requires that probable cause for an arrest warrant be
presented in documentary fore under oath.

(2) Who May Issue an Arrest Warrant: Title 18, USC,
Section 3041, confers the power to issue arrest warrants for any
offense against the United States upon any justice or judge of the
United States, or any U.S. magistrate. In addition, any chancellor,
judge of a supreme court, chief or first judge of common pleas, mayor
of a city, justice of the peace or other magistrate, of any state
where the offender may be found can issue such warrants. Copies of
warrants issued under this authority are returned to the court of the
United States that has cognizance of the offense. Constitutionally,
the requirement is that the issuing authority be neutral and detached
and that he/she has the capability of deciding probable cause.

(3) Jurisdiction: Federal rules do not limit the
application for an arrest warrant to any specified district. Usually,
application for such a warrant will be made in the district where the
offense was committed but that is not mandatory. Thus an arrest
warrant may be issued by any of the designated magistrates in the
place where the offender is found, While federal law makes provisions
for a large class of magistrates to issue arrest warrants, the subject
matter for which such a warrant shall issue is limited to federal
offenges,

(4) Description of the Person to be Arrested: Rule 4(e)
(1), FED.R.CRIM.P., states that an arrest warrant shall contain the
name of the defendant or, if his/her name is unknown, any name or
description by which he/she can be identified with reasonable
certainty. The rule does not require the determination of the
accused's true name. It 1s sufficient if the Agent develops facts
vhich lead to a reasonable belief that a particular individual is the
offender, and that may do no more than provide a distinguishing
physical description or tell the particular circumstances in which

SENSITIVE
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he/she will be found. |

*XE£fDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecClis:

3-2 CRIMINAL LIABILITY-ESCAPE

An Agent who either voluntarily or negligently pernits the
escape of a prisoner in Agent's custody by virtue of process issued
under the laws of the United States by any court, judge, or
magistrate, 1s guilty of a Federal criminal violation (Title 18, usc,
Section 755).

**EffDte: 11/10/1988 MCRT#: 0 Div: D9 Cav: SecCls:
3-3 ARREST WITH WARRANT

**EffDte: 11/10/1988 MCRT#: O Div: D9 Cav: SecCla:
3-3.1 Policy

Wherever possible, prosecution should be authorized by the
USA, and a warrant issued prior to an arrest. In addition, a search
warrant is to be obtained before entry to third party premises for the
purpose of arrest, in the absence of consent or exigent circumstances.
SACs may authorize Agents to execute arrest warrants. In
extraordinary circumstances, prior FBIHQ authorization should be
obtained., For example, where the arrest may have a significant impact
on an investigation in another field office, or where the arrest is
likely to cause wide publicity due to the identity or status of the
arrestee, FBIHQ should be notified and prior approval obtained before
arrest.

**EffDte: 11/10/1988 MCRT#: O Div: D9 Cav: SecCls:

3-3.2 Prompt Execution

While there is no time limit on the execution of arrest
warrants (unlike search warrants), as a general rule, the arrest
should be made without prolonged delay.

**EffDte: 11/10/1988 MCRT#: O Div: D9 Cav: SecCls:
3-3.3 Joint Arrests  (See MIOG, Part 2, 11-2,1.2(2).)

SENSITIVE
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FBI Agents are authorized to serve all arrest warrants
issued in cases over which the FBI has investigative jurisdiction.
| The|Special Agent in Charge (SAC) may authorize joint arrests with
state and local authorities, U.S. Marshals, or other federal law
enforcement agencies. Special concern should be given to the
utilization, or at least the alerting, of local authorities in
instances where it may logically be anticipsted that resistance could
be forthcoming from the subject(s) or members of the community.
Although the time of notification to local authorities concerning
arrests made within their jurisdiction by FBI Agents is left to the
discretion of the SACs, concern must be given to the sensitivity of
local law enforcement agencies to know what is transpiring in their
jurigdictions. The FBI must respect their responsibility to the
people of their communities,

*XEffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:

3-3.4 Possession and Display of Warrant (See MIOG, Part 1I,
11-2.1.2(3).)

An Agent need not have the warrant in possession at the
time of arrest, but upon request, |Agent|shall show the warrant to the |
defendant as soon as possible. If the Agent does not have the warrant
in possession at the time of arrest, |Agent{shall then inform the [
defendant of the offense charged and of the fact that a warrant has
been issued. Where time will permit and the successful arrest of the
subject will in no way be jeopardized, the arresting Agent should have
the warrant of arrest in possession in order that the same may be
exhibited to the subject upon request.

**EffDte: 05/28/1980 MCRT#: 0 Div: D9 Cav: SecCls:

3-3.5 Service of Summons (See MIOG, Part II, 11-2,1.3.)

Summonses should not be served by Agents without prior
authorization of FBIHQ.

**EffDte: 05/28/1980 MCRT#: O Div: D9 Cav: SecCls:
3-4 ARREST WITHOUT WARRANT
**EffDte: 05/28/1980 MCRT#: O Div: D9 Cav: SecCls:
3-4.1 Policy

SENSITIVE
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Where possible, SAC authority should be obtained before
making warrantless arrests. |Agents are authorized to make warrantless
arrests for any federal crime (felony or misdemeanor) committed in
their presence.| Authority for warrantless felony|arrests|extends to
crimes not committed in the presence of Agents, if they have probable
cause to believe the person to be arrested has|committed a federal
felony.| Use of the warrantless arrest authority should be limited to
those instances in which sound judgment indicates the obtaining of a
warrant would unduly burden the investigation or substantially
increase the potential for danger or escape. I(See LHBSA, 3-4.3, for
nonfederal arrest authority.) |

**EffDte;: 01/30/1997 MCRT#: 583 Dav: D9 Cav: SecCls:

3-4,2 Notification to U.S. Attorney

Where a warrantless arrest has been made, the USA should
be contacted immediately for authorization of prosecution.

**E£EDtes 05/28/1980 MCRT#: O Div: D9 Cav: SecCls:
3-4.3 Nonfederal Crimes (See|LHBSA, 3-4.1, and Section 9.)

(1) There is no federal statutory authority for FBI
Agents to intervene in nonfederal (state) crimes. However, based
upon guidance provided by the Department of Justice, it is the policy
of the FBI to permit certain types of nonfederal arrests when exigent
circumstances exist.

(2) As a general rule, arrests for state crimes should be
made by an Agent vhere a serious offense (felony or violent
misdemeanor) has been committed in his or her presence and the
immediate intervention and assistance of that Agent are necessary to
prevent escape, serious bodily injury, or destruction of property.

(3) Agents are also encouraged to arrest a person who is
the subject of an FBI inquiry that has been initiated in accordance
with the Attorney General guidelines when a state or local arrest
warrant for that person is known to be outstanding and the person is
encountered during an investigation and would otherwise escape.
Similarly, an FBI Agent working in concert with state or local law
enforcement officers who request assistance in the apprehension of a
nonfederal fugitive encountered during the course of a federal
investigation should provide the requested assistance when reasonable
under the circumstances.

(4) 1In some states, legislative authority exists for
intervention by a federal Agent in certain types of state crimes as a
peace officer rather than as a private citizen. Deputization as a

SENSITIVE
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state peace officer is another means which allows a federal officer
to make arrests for state offenses with the authority and immunities
of a law enforcement officer of the state or one of its subdivisions,
Of greater significance in terms of potential personal liability,
however, is the issue of whether intervention by an Agent in a
particular nonfederal crime falls within the scope of employment.
Agents who intervene in serious nonfederal crimes committed in their
presence or who arrest a state fugitive under the circumstances
previously described will normally be considered to be within the
scope of employment. While a determination as to legal
representation must depend on the facts and circumstances of each
case, the Department of Justice, as a general rule, will provide
legal representation to Agents who act in accordance with this
policy.

(5) It is important to note that the Department of
Justice has indicated that efforts to enforce minor infractions of
the law—-such as shoplifting or traffic violations-~are not generally
considered within the scope of employment. Accordingly, civil
actions against federal personnel concerning acts which fall outside
the scope of employment will not be removed to federal courts, and
defendant employees in such cases will not be eligible for legal
representation provided for by the Department of Justice. An Agent's
status with respect to civil liability in such cases will depend on a
particular state's law, which may require an employee to defend
himself/herself as an ordinary citizen. |

**E££Dte: 01/30/1997 MCRT#: 583 Div: D9 Cav: SecCls;
3-4.4 Adherence to FBI Policy

Where instructions are received from the USA or USA's
assistant for arrest and detention of a subject in any manner contrary
to FBI rules and regulations, such instructions are not to be complied
with in absence of FBIHQ authority. On receipt of such instructions,
FBIHQ should be promptly advised.

**EffDte: 06/19/1992 MCRT#: 0 Div: D9 Cav: SecCls:
3-5 PROMPT APPEARANCE BEFORE MAGISTRATE (See 7-16 and
MIOG, |Part I, 88-5.2;|Part II, 2-7.1, 2-11.4.1 and
11-104-)

|Except as provided below, whether |the arrest is made with
or without a warrant, the person arrested must be taken before the
nearest available federal magistrate without unnecessary delay. If a
federal magistrate is not available, the person arrested nay be
brought before a state or local judicial officer authorized by Title
18, USC, Section 3041. |That procedure need not be followed 1f the
SENSITIVE
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person 1s arrested under a warrant issued upon a complaint that
charges only a violation of Title 18, USC, Section 1073 (UFAP), the
arrested person is transferred without unnecessary delay to the
custody of appropriate state or local authorities in the diatrict of
arrest, and the government attorney in the originating district moves
promptly for the dismissal of the UFAP complaint. (The Department of
Justice Criminal Division has advised FBIHQ that it is not necessary
to wait until the UFAP warrant has actually been dismissed before
releasing the subject to state or local authorities, but it is
important that efficient procedures be implemented and followed to
make sure that UFAP warrants are promptly dismissed after notification
of an arrest is given.)| If the arrest was without warrant, a
complaint is to be filed, setting forth the facts of probable cause
when the arrestee is brought before the magistrate. A personal,
telephone, or electronic presentation of the complaint setting forth
probable cause for the magistrate must occur within 48 hours following
2 warrantless arreat if the arrestee is detained and an initial
appearance cannot be held within that 48-hour period. Proceedings
before the magistrate will be carried out in accordance with Rule 5,
Federal Rules of Criminal Procedure.

**EffDte: 05/10/1996 MCRT#: 538 Div: D9 Cav: SecCls;
3-5.1 Effect of Unnecessary Delay

Incriminating statements obtained during a period of
unnecessary delay after arrest and prior to the initial appearance
before a magistrate are subject to exclusion.

**EffDte: 06/19/1992 MCRT#: 0 Div: D9 Cav: SecCls:
3-5.2 Definition of Unnecessary Delay

Title 18, USC, Section 3501, provides that a confession,
otherwise voluntary, obtained within six hours following arrest or
detention, is admissible in evidence. Delay of more than six hours
may invalidate an incriminating statement obtained after the six hours
have elapsed. However, the statute provides that the six—hour
limitation shall not apply where delay in bringing the arrestee before
a magistrate is found by the trial judge to be reasonable considering
the means of transportation and the distance to be traveled to the
nearest magistrate.

**EffDte: 06/19/1992 MCRT#: 0 Div: D9 Cav: SecCls:
3-5.3 Booking Procedure

SENSITIVE
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Following arrest, the person in custody should be brought
to the nearest FBI office for fingerprinting, photographing, and
interview, where appropriate. Police departments or sheriffs' offices
may be used for this purpose where FBI facilities are not available.
This "booking" process generally should not exceed six hours, measured
from the time of arrest to the time of arrival before the magistrate.

**EffDte: 06/19/1992 MCRT#: 0 Div: D9 Cav: SecCls:
3-5.4 Necessary Delay

If the delay in bringing an arrested person before the
magistrate 1s greater than six hours, the government has the burden of
proving the delay was not unreasonable, if a confession obtained after
8ix hours is to be admissible. |Factors which could contribute to a
reasonable delay are the means of transportation and the distance to
be traveled to the nearest available magistrate. |

**EffDte: 01/30/1997 MCRT#: 583 Div: D9 Cav: SecCls:
3-6 USE OF FORCE|(See MIOG, Part 2, 11-1.1.)]|

**EffDte: 12/28/2001 MCRT#: 1164 Div: D9 Cav: SecCls:
3-6.1 Identification

A person to be arrested should be aware of the intention
of the arresting Agent to deprive him/her of his/her liberty by legal
authority. Therefore, it is the responsibility of the arresting Agent
to identify himself/herself, before effecting the arrest, in a clear,
audible voice, as a Special Agent of the FBI.

*XEffDte; 06/19/1992 MCRT#: O Div: D9 Cav: SecCls:

3-6.2 Physical Force

Agents are permitted to use that amount of physical force
reasonable and necessary to impose custody and overcome all
resistance, and to ensure the safety of the arresting Agents, the
arrestee, and others in the vicinity of the arrest.

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
3-6.3 Restraining Devices

SENSITIVE
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Temporary restraining devices, such as handcuffs,
shackles, and belts, may be used to|secure|a person arrested. Use of
such devices is lawful and proper. Agents are expected to employ
sound judgment in the use of these devices, and to resolve any doubt
in favor of their use. (See MIOG, Part II, Section 11-1.5.)

**EffDte: 01/30/1997 MCRT#: 583 Div: D9 Cavs SecCls:

3-6.4 FBI Deadly Force Policy - Instructional Qutline
(See LHBSA, |Part 1,|4-2.5 and MIOG, Part 2, 11-5,
12-2.1,|12-10.4.1 (2),|and MAOP, Part 1, 1-4.)

(1) INTRODUCTION: This outline provides guidance to FBI
Agents in the use of deadly force. The following general principles
are to govern application of the FBI's deadly force policy:

(a) The policy is not to be construed to require
Agents to assume unreasonable risks. In assessing the need to use
deadly force, the paramount consideration should always be the safety
of the Agents and the public.

(b) The reasonableness of an Agent's decision to use
deadly force under this policy must be viewed from the perspective of
the Agent on the scene—~who may often be forced to make split-second
decisions in circumstances that are tense, uncertain, and rapidly
evolving-—and without the advantage of 20/20 hindsight.

(2) POLICY TEXT:

(a) Defense of Life — Agents may use deadly force
only when necessary, that is, when the Agents have probable cause to
believe that the subject of such force poses an imminent danger of
death or serious physical injury to the Agents or other persons.

(b) Fleeing Subject — Deadly force may be used to
prevent the escape of a fleeing subject if there is probable cause to
believe:

1. the subject has committed a felony involving
the infliction or threatened infliction of serious physical injury or
death, and

2, the subject's escape would pose an imminent
danger of death or serious physical injury to the Agents or other
persons.

{¢) Verbal Warnings - If feasible, and if to do so
would not increase the danger to the Agent or others, a verbal
warning to submit to the authority of the Agent shall be given prior
to the use of deadly force.

SENSITIVE
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(d) Warning Shots - No warning shots are to be fired
by Agents.

(e) Vehicles - Weapons may not be fired solely to
disable moving vehicles. Weapons may be fired at the driver or other
occupant of a moving motor vehicle only when the Agents have probable
cause to believe that the subject poses an imminent danger of death
or serious physical injury to the Agents or others, and the use of
deadly force does not create a danger to the public that outweighs
the likely benefits of its use.

(3) DEFINITIONS

(3) Deadly Force: Force that is likely to cause
death or serious physical injury.

(b) Necessity: In evaluating the necessity to use
deadly force, two factors are relevant: 1) The presence of an
imminent danger to the Agents or others; and 2) The absence of safe
alternatives to the use of deadly force. Deadly force is never
permissible under this policy when the sole purpose is to prevent the
escape of a suspect.

1. Imminent Danger: "Imminent" does not mean
"immediate" or "instantaneous," but that an action is pending.
Thus, a subject may pose an imminent danger even if he/she iz not at
that very moment pointing a weapon at the Agent. For example,
imminent danger may exist if Agents have probable cause to believe
any of the following:

8. The subject possesses a weapon, or is
attempting to gain access to a weapon, under circumstances indicating
an intention to use it against the Agents or others; or,

b. The subject is armed and running to gain
the tactical advantage of cover; or,

¢. A subject with the capability of
inflicting death or serious physical injury—-or otherwise
incapacitating Agents—-without a deadly weapon, is demonstrating an
intention to do so; or

d. The subject is attempting to escape from
the vicinity of a violent confrontation in which he/she inflicted or
attempted the infliction of death or serious physical injury.

2. Absence of a safe alternstive: Agents are
not required to use or consider alternatives that increase danger to
themselves or to others. If a safe alternative to the use of deadly
force is likely to achieve the purpose of averting an imminent
danger, deadly force is not necessary. Among the factors affecting
the ability of Agents to SAFELY seize a suspect, the following are

SENSITIVE
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relevant:

a. Response to commands ~ Verbal warnings
prior to using deadly force are required when feasible——i.e., when to
do s0 would not significantly increase the danger to Agents or
others. While compliance with Agents' commands may make the use of
deadly force unnecessary, ignoring such commands may present Agents
with no safe option.

b. Availability of cover - Availability of
cover provides a tactical advantage. An armed suspect attempting to
Bain a position of cover may necessitate the use of deadly force;
conversely, an Agent in a position of cover may gain additional time
to assess the need to use deadly force without incurring significant
additional risks.

¢. Time constraints - The inherent
disadvantages posed by the issue of action/reaction, coupled with the
lack of a reliable means of causing an instantaneous halt to a
threatening action, impose significant constraints on the time~frame
in which Agents must assess the nature and imminence of a threat.

(4) APPLICATION OF DEADLY FORCE

(a) When the decision is made to use deadly force,
Agents may continue its application until the subject surrenders or
no longer poses an imminent danger.

(b) When deadly force is permissible under this
policy, attempts to shoot to cause minor injury are unrealistic and
can prove dangerous to Agents and others because they are unlikely to
achieve the intended purpose of bringing an imminent danger to a
timely halt.

(c) Even when deadly force 1s permissible, Agents
should assess whether its use creates a danger to third parties that
outweighs the likely benefits of its use.

**Ef£fDte: 05/06/2002 MCRT#: 1192 biv: D9 Cav: SecCls:
3-7 [MANNER OF ENTRY (See 5-2.1 and MIOG, Part 2,
11~2.1.5.) |

(1) |Title 18, USC, Section 3109 requires Agents to "knock
and announce" their identity, authority, purpose and demand to enter
before entry is made to execute a search warrant. This principle
applies prior to making forcible entry to arrest as well. Agents
making forcible entry should adhere to the policy and procedures set
forth in section 5-2.2.2, entitled "Manner of Entry."|

(2) lSulpect’l Premises - in order to enter lawfully a
SENSITIVE
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suspect's premises to arrest, Agents must obtain consent to enter, an
emergency ("hot pursuit") justifying a warrantless entry must exist,
or the Agents must obtain an arrest warrant and have probable cause
that the suspect is in the premises. For establishing whether it is
the suspect's premises, it should be noted that an apartment, or a
hotel, motel, or boardinghouse room becomes the principal residence of
the person renting or leasing such premises. Thus, entry to arrest
the suspect would constitute entry into the suspect's premises if it
is the hotel, motel or other room he/she is renting. Similarly, if
the suspect is not named on the lease or rental agreement, the
premises may still be regarded as the suspect's premises if the
suspect occupies the premises jointly with another. For example, a
hotel room shared by the suspect with another but where the suspect is
not named on the hotel register is to be treated as the suspect's
premises. |

(3) |Third Party Premises ~ in order to enter lawfully a
third party's premises in order to arrest a defendant, Agents must
have consent to enter, or an emergency ("hot pursuit") justifying a
warrantless entry must exist, or the Agents must obtain a search
warrant particularly describing the person to be arrested and the
premises to be entered. For the purpose of such an entry, third party
premises should be construed to be any private premises which are not
the principal residence of the person to be arrested. For example, a
search warrant would be necessary in circumstances where the person to
be arrested 185 an overnight guest, casual visitor, or temporary caller
at the premises of the third party. The entry to arrest, whether with
an arrest warrant, search warrant, or exigent circumstances, must be
based on facts amounting to probable cause to believe the suspect to
be arrested is within the described premxses.l (See MIOG, Part 1,
42-4.2.1 and Part 2, 21-13.4.)

(4) |Exigent Circumstances - examples of exigent
circumstances which might justify entry to premises to make a
warrantless arrest or an entry into third party premises without a
search warrant are a reasonable belief that the subject will flee
before a warrant is obtained, a substantial likelihood that the
subject will dispose of evidence before a warrant is obtained, and an
increased danger to Agents or others as a result of the delay to
obtain a warrant.[

**EfEfDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
3-8 SEARCH INCIDENTAL TO ARREST
See Section|5-6]|of this handbook (Search Incidental to
Arrest).
**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
3-9 MEDICAL ATTENTION FOR ARRESTEES (See MIOG, Part 2,
|11-1.2 and|11-2.3.2.)
SENSITIVE
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When any person in Bureau custody complains of sickness or
ill health, or where such a condition is reasonably apparent to Agents
present, arrangements should be made to afford such persons medical
attention without delay.

**EffDte: 12/28/2001 MCRT#: 1164 Div: D9 Cav: SecCls:

3-10 FOREIGN NATIONALS (See MIOG, Part II, 11-2.3.3.)

In every case in which a foreign national is arrested by
the FBI, Agents are to inform the foreign national that his/her consul
will be advised of his/her arrest unless he/she does not wish such
notification to be given. If the foreign national does not wish to
have his/her consul notified, the Agents are to also inform him/her if
there is a treaty in force between the United States and his/her
country which requires such notification, consul must be notified
regardless of his/her wishes, and that any necessary notification to
his/her consul will be made by the USA. 1In all arrests by the FBI of
foreign nationals (including those where the foreign national has
stated that he/she does not wish his/her consul to be notified), the
FBI field office shall inform the nearest USA of the arrest and of the .
arrested person’'s wishes regarding consular notification.

**EffDte: 03/31/1983 MCRT#: O Div: D9 Cav: SecCls:

3-11 ARRESTS IN FOREIGN COUNTRIES (See MIOG, Part 1I,
11-2.3.3, 23-4.4, and 23-8.2,)

Agents have no jurisdiction in foreign countries, hence,
cannot exercise the power of arrest, search, or seizure in such
places. Agents are not to be present at the scene of arrests by
foreign authorities, participate in or be present during searches
incidental to such arrest, accompany foreign officials transporting
prisoners, or participate in interviews of prisoners except at their
Places of incarceration and in the presence of foreign authorities.
Agents are not to participate in any unauthorized or unlawful actions
even though invited to do s0 by a cooperating foreign officer.

**EffDte: 03/31/1983 MCRT#: O Div: D9 Cav: SecCls:
3-12 DIPLOMATIC IMMUNITY (See|5-11.) |

Diplomatic representatives of foreign governments in the
United States are exempt from arrest by all officers, federal or
state. Agents may not enter the office or dwelling of these
representatives for the purpose of making an arrest, search, or
SENSITIVE
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(1) Territorial Immunity - Territorial immunity applies
to all embassies, legations, and consulates, and consequently, no
Agent of the Bureau should attempt to enter any embassy, legation, or
consulate for the purpose of making any arrest, search, or seizure.
This territorial immunity extends to both the offices and residences
of ambassadors and ministers, but only to the office of a consul and
not to official's residence.

(2) Personal Immunity - Personal immunity applies to
anmbassadors and ministers, members of their staffs and domestic
servants, and the immediate family members of diplomatic officers. It
similarly applies to the immedigte family members of the
@dministrative and technical staff of a diplomatic mission.
Consequently, no Agent should attempt to cause the arrest or detention
of any person included in these classifications. The personal
immunity applies to the staffs, domestic servants and immediate family
wembers, irrespective of their citizenship., It will be noted that
personal immunity is not granted ordinarily to consuls from arrest on
misdemeanor charges. In the event the arrest of a consul is
contemplated, FBIHQ should be immediately notified by telephone or
|electronic communication|before any action is taken in order that an [
appropriate check may be made with the State Department to determine
whether the consul involved has any special immunity.

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:

3-13 NEWS MEDIA MEMBERS (See MAOP, Part II, 5-7.1 and MIOG,
Part 1I, 7-3.)

Prior authority of the Attorney General is required befors
an Agent may seek an arrest warrant for a member of the news media who
is suspected of an offense committed in the course of, or arising out
of, the coverage or investigation of a news story, or while engaged in
the performance of official duties as @ member of the news media, In
emergency circumstances, a news media representative may be arrested
without prior authority but subsequent justification must be furnished
to the Attorney General and the Department of Justice, Director of
Public Information. Requests for authority of the Attorney General to
seek an arrest warrant for a news media representative are to be
handled by the USA.

**EffDte: 05/28/1980 MCRT#: O Div: D9 Cav: SecCls:
3-14 ARMED FORCES PERSONNEL

The Uniform Code of Military Justice authorizes any
commanding officer exercising general court-martial jurisdiction to
SENSITIVE
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surrender military personnel under|officer's|command to civil
authority when charged with civil offenses. The request for surrender
must be accompanied by:

(1) A copy of the indictment, presentment, information,
or warrant;

(2) Sufficient information to identify the person sought
as the person who allegedly committed the offense;

(3) A statement of the maximum sentence which may be
imposed upon conviction. Receipts for persons surrendered to civil
prosecution are not to be signed by FBI personnel. Such forms are to
be executed by the U.S. Attorney.

**EffDte: 05/28/1980 MCRT#: O Div: D9 Cav: SecCls:
3-15 SERVICE OF SUBPOENAS

[To seek judicial remedies in the event that a person fails
to comply with a subpoena, Agents should engure that the subpoena is
properly served by delivering a copy of the subpoena to the person
named in the subpoena. |

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
3-16 ARREST OF JUVENILES (See MIOG, Part 2,|4-1.1.)]
**EffDte: 10/09/2001 MCRT#: 1159 Div: D9 Cav: SecCls:
3-16.1 Definition (See MIOG, Part II, Section 4-2.1.)

A juvenile is a person who has not attained his/her 18th
birthday at the time of arrest. |An act of juvenile delinquency is
the violation of Title 18, USC, Section 922(x) or a federal law which
would have been a crime, if committed by an adult, by a person who
has not attained his/her 18th birthday.| For|the|purpose of juvenile
delinquency proceedings and disposition following an adjudication of
delinquency, a juvenile is a person who has not attained his/her 21st
birthday.

**EffDte: 10/15/1997 MCRT#: 719 Div: D9 Cav: SecCls:

3-16.2 Postarrest Procedures

The standard prearrest procedures applicable to adults
SENSITIVE

Printed: 08/20/2003 06:43:34 Page 14




v R . b R R MR ANE

SENSITIVE
Manl-ID: LHBSAP1 LEGAL HANDBOOK FOR SPECIAL AGENTS PART 1

1 N

(discussion with United States Attorney, filing of complaint, issuance
of warrant) also govern arrests of juveniles. After arrest, however,
the[FederallJuvenile DelinquencylActlrequires strict compliance with
the following procedures:

(1) Advice of Rights - The arresting Agent should
immediately advise the arrested juvenile of his/her "legal rights"” in
language comprehensible to the juvenile. The rights found on the
standard Form FD~395 meet this requirement. However, inasmuch as no
interrogation will be conducted (See Section 3-16.2(5)), it is not
necesgsary to obtain a waiver from the juvenile at this time. (See
MIOG, Part 2, Section 4-2.2.1.)

(2) Notification to U.S. Attorney and Juvenile's Parents
— The arresting Agent must immediately notify the USA and the
juvenile's parents, guardian, or custodian, of such custody. The
parents, guardian, or custodian must also be notified of the
juvenile's rights and the nature of the alleged offense. (See MIOG,
Part 2, Section 4-2.2.2.)

(3) Initial Appearance Before Magistrate — Agents must
take the arrested juvenile before a magistrate forthwith. The
magistrate must release the juvenile to his/her parents or guardian
(or other responsible party) unless he/she determines that detention
is necessary to secure the juvenile's timely appearance before the
court, or to ensure the juvenile's safety or that of others. This
determination can be made only after a hearing at which the juvenile
is represented by counsel. (See MIOG, Part 2, Section 4-2,2.6.)

(4) Record of Notification and Appearance ~ Since proof
of timely notification to parents and prompt appearance before the
mag:strate is essential, Agents are required to prepare FD-302(s)
recording the following facts:

(a) That the juvenile was advised of his/her rights;
(b) That the USA was notified;

(c) That the parents, guardian, or custodian, was
notified; and

(d) That the juvenile was taken before a magistrate.
(See MIOG, Part 2, Sections 4-2.2.2 and 4-2.2.6.)

(5) Interrogation and Interviews - A juvenile is not to
be interrogated for a confession or admission of his/her own guilt, or
even an exculpatory statement between the time of his/her arrest for
a federal offense and his/her initial appesrance before the magistrate
who advised him/her of his/her rights. Information volunteered by
the arrested juvenile concerning his/her own guilt should be recorded
in the Agent's notes for use in subsequent proceedings, and clarifying
questions may be asked as necessary to make certain what the juvenile

SENSITIVE
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intends to say. The volunteered statement may be reduced to writing
if such action does not involve any delay in the juvenile's appearance
before the magistrate. The juvenile may, however, be questioned
concerning the guilt of someone else if such questioning does not
cause any delay in bringing him/her before the magistrate. These
requirements apply only from and after an arrest of juvenile, as
defined by federal law for a federal offense. They do not apply when
the juvenile is still a suspect for a federal offense under arrest by
state or local officers on a state or local charge. (See (1).) (See
MIOG, Part 2, Section 4-2.,2.5.)

(6) Fingerprinting and Photographing — Agents are not to
fingerprint or photograph a juvenile unless he/she is to be prosecuted
as an|adult.| Because usually it will not be known at the time of
arrest whether the arrestee will be prosecuted as an adult or handled
as a juvenile offender, Agents are not to fingerprint or photograph a
juvenile without consent of the judge. The law requires, however,
that following the adjudication of delinquency by the court where the
juvenile has been found guilty of an offense which, if committed by an
adult, would be s felony that is a crime of violence or a violation of
Title 21 USC, Section 841 (manufacturing, distributing, dispensing of
a controlled substance or possession with the intent to do same),
Section 955 (possession of controlled substances on board vessels
arriving in or departing the United States) or Section 959
(manufacture or distribution of controlled substances for purpose of
unlawful importation), fingerprinting and photographing of the
individual shall take place. Following such a finding of delinquency,
Agents should coordinate the fingerprinting and photographing with the
U.S. Marshals Service, (See 6-4.8 and MIOG, Part 2, Sections 4-2.2.3
and 14-8.1.4.)

(7) Press Releases -~ Agents are prohibited from making
public either the name or picture of the arrested juvenile. A press
release concerning the arrest of a juvenile 1s permissible if
carefully worded to contain no identifying information. (See MIOG,
Part 2, Section 4-2,2.4, and MAOP, Part 2, Section 5-2.1 (3).)

*XEffDte: 05/01/2000 MCRT#: 994 Div: D9 Cav: SecCls:

SENSITIVE
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SECTION 4. INVESTIGATIVE DETENTION

**EffDte: 04/28/1978 MCRT#: 0 Div: D9 Cav: SecCls:
41 IN GENERAL

| (1) | Investigative detentions (stops) and protective
searches (frisks) represent two separate and distinct procedures
available to Agents when investigating suspicious circumstances (e.g.,
possible bank robbery suspect) or detaining for identification
purposes (e.g., fugitive apprehension), Each procedure must have itg
own independent justification based on facts known to the Agents., The
investigative detention 15 a seizure and the protective frisk is a
search. Thus, each must meet the constitutional standard of
reasonableness set forth in the Fourth Amendment. These procedures
cannot be used on mere suspicion or possi:ble hunch but must be
justified by articulable facts supporting a reasonable suspicion that
a person is involved in criminal activity and may be armed and pose a
threat to the Agent or other individuals.

[(2) A seizure takes place only when an Agent, by means
of physical force or show of authority, restrains a citizen's
liberty. This rule 1s based on objective characteristics as to
whether a reasonable person would believe gsomeone talking to an
Agent is free to walk away. Circumstances to consider include
the threatening presence of several Agents, the display of a
weapon, some physical touching, or the use of language or tone
of voice suggesting a command rather than a voluntary request.
Questions related to one's identity or a request for
identification do not, by themselves, constitute g seizure,
This activity is an Agent-citizen contact, implicitly
consensual, even when the citizen is not told he or she is free
to leave. Identification interviews do not require reasonable
suspicion and can be a useful means to identify people present
at 3 location where Agents are executing a warrant. These
interviews should be momentary and cease as soon as reasonable
identification is ascertained. |

**EffDte: 05/01/1985 MCRT#: O Div: D9 Cav: SecCls:
4-2 DETENTION

**EffDte: 05/01/1985 MCRT#: O Div: D9 Cav: SecCls:
4-2.1 Justification

The legality of a full custody arrest depends upon whether
the arresting Agent has facts sufficient to constitute probable cause;
SENSITIVE
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that is, facts of such quality and quantity to justify a reasonable
belief that the arrested person has committed a crime (probability
that a crime has been committed). Where the Agent has a lesser
quantity of facts which supports only a reasonable suspicion that a
¢rime may have been committed and a particular person may have been
involved (possibility that a crime has been committed), Agent may
still take action. Agent is justified in temporarily detaining the
suspect and making reasonable inquiry to determine if in fact a crime
has been committed. A particularized reasonable suspicion of eriminal
activity also justifies the investigative stop of a motor vehicle for
the purpose of questioning its occupants. Agent's inquiries should be
conducted in such a manner as to uncover additional facts regarding
the suspected criminal activity. Such additional facts may be
sufficient to meet the test of probable cause and justify an i1mmediate
arrest,

**EffDte: 05/01/1985 MCRT#: O Div: D9 Cav: SecCls:
4-2.2 Release of Suspect

The Agent may detain the suspect for a reasonable time and
must release the suspect if additional facts are not developed
supporting probable cause to arrest. The investigative detention
concept includes not only suspicious situations involving violent
crimes but also investigation of possessory and "white-collar" ecrimes.

**EffDte: 05/01/1985 MCRT#: 0 Div: D9 Cav: SecCls:
4~2.3 Duration of Detention

]An Agent may detain a suspect for a reasonable period of
time or until the suspicions of the Agent are dispelled, whichever
comes first. What constitutes a reasonable period of time is a
flexible concept requiring assessment of a variety of factors, such as
the suspect's cooperation, the nature of the criminal activity being
investigated, and whether the Agent pursued a diligent course of
investigation thus avoiding unnecessary delay. For example, whether
the suspect is answering logical questions such as who he/she is and
what he/she is doing may be considered when determining whether a
detention should be extended. An Agent should diligently pursue
logical investigation and avoid unnecessarily extending the length of
time of the detention. For example, bringing a witness to the site of
the detention to identify the detainee in order to quickly clarify the
situation 1s permissible. Finally, it is recognized that some types
of criminal activity cannot be sufficiently investigated in the amount
of time other types of illegal activity may be investigated.]

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
4-2.4 Site of Detention (See 5-2.2.18 (3).)
SENSITIVE
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Although an investigative detention represents a
substantial denial of one's freedom of movement, it should not
approach the same degree of full custody exercised when an individual
is placed under arrest. One of the principal factors considered in
deciding whether an arrest rather than a stop has in fact occurred is
the detention site. Most detentions occur on the street and involve
the stopping of a pedestrian or a motorist. Such detentions are
constitutionally permissible provided the degree of force and length
of detention are reasonable under the circumstances. Likewise,
detention in private places when the Agent is lawfully present will
create no problem provided the Fourth Amendment reasonableness
standard is met. Problems arise when the initial detention site is
changed without justification. It should be remembered that any
exercise of detention authority should be accomplished with a minimum
of intrusion. Thus, moving a detained person should be avoided unless
there is good reason for doing so. The creation of a traffic hazard
or potential for hostile crowd reaction are justifiable reasons for
taking the person detsined to another locale. Moving a suspect a
short distance to afford better lighting, or to allow the Agent to use
his/her car radio are also permissible; however, transporting a
suspect against his/her will to a field office and detaining him/her
there is a more serious intrusion. The inherent coercion present in
transporting and detaining a suspect in such an environment makes this
practice tantamount to arrest. Such a procedure can be used only when
it can be clearly shown that the suspect voluntarily accompanied the
Agents or that probable cause to arrest existed. As a general rule,
Agents have the authority to detain anyone present at a location, be
it a private residence or business establishment open to the public.
The primary purpose for this detention is to ensure the Agents' safety
during the execution of the warrant. A second reason is to ensure the
presence of the occupants to whom possession of evidence or contraband
found during the search may be attributed.

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:

4-2.5 Use of Force (See 3-6.4 and MIOG, Part 2, 12-2.1,
|12-10.4.1 (2),|and MAOP, Part 1, 1-4 (4&).)

(1) In order to effect a stop and enforce a period of
brief detention, an Agent may employ that degree of reasonable force
found necessary under the circumstances, short of deadly force. Use
of deadly force is not permitted to enforce a temporary detention.
However, this does not mean an Agent cannot defend himself/herself
when, in the course of attempting to make a stop, the Agent or another
person is placed in imminent danger of death or serious bodily harm,
and deadly force is thus consistent with the FBI's deadly force
policy.

(2) Reasonable force during the temporary detention may
SENSITIVE
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include, for example, the displaying of a weapon by the Agent under
circumstances justifying a reasonable suspicion on the Agent's part
that his/her life may be in danger., Thus, an Agent would be justified
in drawing his/her weapon when detaining a bank robbery suspect when
the Agent has a reasonable suspicion that the suspect is currently
armed.

(3) Handcuffs should not be used as 2 normal procedure in
maintaining a temporary detention; however, such restraints are
reasonable under special circumstances and will not automatically
convert the detention into an arrest. For example, attempts by a
suspect to turn and flee or a suspect's refusal to comply with
commands to keep his/her hands in view of the Agent might justify the
use of handcuffs during the detention period.

**EffDte: 05/06/2002 MCRT#: 1192 Div: D9 Cav: SecCls:

4-2.6 Interrogation and Advice of Rights

As 3 general rule, 2 stop and detention is not such a
significant deprivation of freedom as to constitute custody, as that
term is commonly understood. Persons temporarily detained for brief
questioning by Agents who lack probable cause to make an arrest need
not be warned of their rights against compulsory self-incrimination
and to counsel until such time as the point of arrest has been reached
or the questioning has ceased to be brief and casual and becomes
sustained and coercive.

**EffDte: 05/28/1980 MCRT#: O Div: D9 Cav: SecCls:
4-2,7 |Deleted)

*XEffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
43 [LIMITED SEARCH FOR WEAPONS |

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
4-3.1 |Authority to Conduct a Limited Search for Weapons |

(1) |A limited search is permitted for weapons only,
provided the following factors are present:

(a) there has been a lawful investigative stop;
(b) there is reasonable suspicion that the person

detained may be armed;
SENSITIVE
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(c) the Agent identifies himgelf/herself and if
the situation permits, makes reasonable inquiries; and

(d) the Agent's suspicions have not been dispelled. |

(2) |In justifying the decision to conduct a limited
search for weapons, Agents may consider such factors as:

(a) the type of crime involved;

(b) the reputation of the person detained;
(c) the time and place of the stop;

(d) a sudden movement, and

(e) a bulge in the suspect's clothing. |

**Ef£Dte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
4-3.2 |Permissible Scope of a Limited Search for Weapons

(1) General Rule: 1In conducting a limited search for
weapons, Agents' actions must not only be justified at their inception
but also be reasonable in scope. Generally, a limited search for
weapons should begin with a pat-down of the detainee’s outer clothing.
Further intrusions into areas, such as an unlocked briefcase or a
purse, would be reasonable if the Agent was unable to determine from
the outside whether there was a weapon within, An exception would be
when the Agents have specific information (firsthand information, a
reliable t:p, etc.) regarding the location of g weapon. In that
instance, they may retrieve the weapon directly without first
searching the suspect's outer ¢lothing. In other words, the degree of
intrusion that is permitted is that which is necessary to protect the
Agent against possible harm.

(2) Vehicles: When detaining the driver or occupants of
a vehicle, if the Agent reasonably suspects that the detainee may be
armed, the Agent may conduct a limited search of the interior
Passenger compartment of the vehicle, including unlocked containers,
in order to locate weapons.

(3) Packages and Containers: A4 limited search of
unlocked packages and containers in the possession of the suspect is
justified if the Agent has reasonable suspicion the suspect is armed,
provided the container's design and size permits easy access to a
possible weapon. Generally, a limited search for weapons in a
container or package should begin with a pat-down of the outer
surface. To go beyond merely squeezing or feeling the outsids of a
container for a weapon and conduct a more serious intrusion by

SENSITIVE

Printed: 08/20/2003 06:43:34 Page 5

CCTEWTT T TN T T T T TR



e ol BBk MR bAbE LRI )

SENSITIVE
Manl-ID: LHBSAP1 LEGAL HANDBOOK FOR SPECIAL AGENTS PART 1

1. .

bl b

Visually checking the interior of the container or package, Agents
should consider the ease to which the suspect would have access into
the container or package. |

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
4-3.3 |De1eted|

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav; SecCls:
4-3.4 |Deleted|

**EffDte: 01/30/1997 MCRT#: 583 Div: D9 Cav: SecCls:
4-4 OTHER APPLICATION OF DETENTION AUTHORITY

**EffDte: 10/20/1983 MCRT#: 0 Div: D9 Cav; SecCls:
4-4,1 Material Witnesses

[(1)] Title 18, USC, Section 3149, provides that if the
testimony of a person is material in any criminal proceeding, and if
there is probable cause to believe it would be impracticable to secure
the witness' presence by subpoena, a Federal judge or magistrate nmay
detain the witness or impose conditions of release (e.g., bail bond).
The statute has been interpreted as permitting the courts to rsaue
material witness arrest warrants without first having issued a
subpoena, provided probable cause exists that the witness' testimony
is material and there is a reasonable belief|he/she|will flee or fail
to appear.

|(2)| Where an Agent is unable to secure a material witness
warrant, yet has reason to believe the witness will leave the scene
without 1dentify1ng]himself/herself, ho/ahe'nay detain for only so
long as it takes to contact the U.S. Attorney or a Federal judge or
magistrate. Authorization for further detention or possible arrest
should be obtained only from a judicial officer.

**EffDte: 10/20/1983 MCRT#: O Div: D9 Cav: SecCls:

4-4.2 Personal Property

(1) Most investigative detentions involve persons
suspected of committing crimes. The use of this procedure, however,
has also been expanded to include detention of objects where the facts
known to the Agent are insufficient to justify probable cause for a

SENSITIVE

Printed: 08/20/2003 06:43:34 Page 6

AW T T T TEmT - TmT 7T T TR



o EEe WA ke b ch- . b

SENSITIVE
Manl-ID: LHBSAP1 LEGAL HANDBOOK FOR SPECIAL AGENTS PART 1

16—

search warrant, yet support a reasonable suspicion that the object
contains contraband or other evidence of ¢riminal activity. In such a
situation, the Agent may detain a package, box, trunk, or suitcase
temporarily while attempting to secure additional facts justifying a
search warrant.

2) [An Agent may detain property for a reasonable period
of time or until his or her suspicions are dispelled, whichever comes
farst. During this time, the privacy of the package and its contents
must not be disturbed. As with the detention of a person, the
reasonableness of the length of detention is a flexible concept. The
reasonableness of the length of the detention of the personal property
depends on the nature of the property, the container in which it is
located, the person from whom it was taken, and the circumstances of
the detention. Since a person relinquishes any possessory interest in
personal property given over to a third party, an extended detention
of such property when reasonable suspicion exists that it contains
evidence or contraband, even one lasting several hours, may be
reasonable. For example, a package deposited for shipment by postal
authorities may be detained for several hours. On the other hand,
where the property is seized directly from the possessor, such as
where a suitcase 15 taken from an airline passenger, and the detention
interferes with the possessor’'s freedom to proceed on his/her journey
as well as the possessory interest in the property, the duration of
the detention must be brief. |

(3) |Deleted|
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SECTION 5. SEARCH AND SEIZURE

**EffDte: 04/28/1978 MCRT#: 0 Div: D9 Cav: SecCls:

5-1 IN GENERAL (See 8-3.2 and MIOG, Part 1, Section 91-9,
Part 2,|Sections 11~1.3.1 (6)and 11-4,5.2.) |

(1) By the terms of the Fourth Amendment, a search for or
seizure of evidence must be reasonable. Under the Fourth Amendment,
all searches must be reasonable at their inception and reasonable in
their execution. Whether a search meets Fourth Amendment standards
will depend on the justification for the search and the scope of the
search conducted. In all cases, Agents must be prepared to articulate
the basis for the search and the manner in which it was conducted.

(2) The right of privacy is a personal right, not a
property concept. It safeguards whatever an individuasl reasonably
expects to be private. The protection normally includes persons,
residences, vehicles, other personal property, private conversations,
private papers and records.

(3) The Supreme Court has determined that there is no
reasonable expectation of privacy in certain areas or information. As
2 result, government intrusions into those areas do not constitute a
search and, thus, do not have to meet the requirements of the Fourth
Amendment. These areas include:

(a) open fields;
(b) prison cells;
(¢) public access areas;
- (d) vehicle identification numbers.

(4) The Supreme Court has determined that certain
governmental practices do not involve an intrusion into a reasonable
expectation of privacy and, therefore, do not amount to s search,
Consequently, these practices do not require compliance with the

Fourth Amendment. These practices include:

(a) aerial surveillance conducted from navigable
airspace;

(b) field test of suspected controlled substance;
(¢) odor detection.
(5) 1If a reasonable expectation of privacy is terminated,
subsequent governmental intrusion into the area does not constitute a

search under the Fourth Amendment. A reasonable expectation of
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privacy may be terminated by:

(a) 1lawful government action frustrating the
expectation of privacy, such as U.S. Customs or Postal authorities
opening packages in compliance with the laws governing their actions;

(b) private party actions that frustrate the
expectation of privacy by revealing the contents of a pPackage or area;
or

(¢) an individual taking steps to voluntarily
relinquish the expectation of privacy, such as sbandoning Property or
setting trash at the edge of the curtilage or beyond for collection.

(6) When there is doubt regarding the existence of a
reasonable expectation of Privacy, it should be assumed that such an
expectation exists and Agents' actions should comply with the Fourth
Amendment requirements.

**EffDte: 12/28/2001 MCRT#: 1164 Div: D9 Cav: SecCls:
5-2 SEARCH UNDER SEARCH WARRANT

**EffDte: 05/30/1991 MCRT#: O Div; D9 Cav: SecCls:
5-2.1 |Acquisition of Warrant: Rule 41 of the FED.R.CRIM.P.

and Policy (See MIOG, Part 2, 10-18.3.) |

(1) Since the authority of a warrant is the best
assurance that a search will be deemed reasonable by the courts, it is
the policy of the FBI to obtain a search warrant before conducting a
search for evidence, or in some circumstances, for a person. See
Section 3-7, The policy is subject to the following exceptions:

(a) Search incidental to arrest;
(b) Search by consent:

(¢c) A search under emergency or exigent
circumstances;

(d) A search under the vehicle exception;
(e) An inventory.

(2) |Definition of Affidavit and Search Warrant Upon Oral
Testimony: Rule 41, FED.R.CRIM.P., provides that 8 search warrant
shall issue only on an affidavit sworn before a federal magistrate or
state judge and establishing the grounds for issuing the warrant. If
circumstances make it reasonable to dispense with a written affidavit,
SENSITIVE
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a federal magistrate may issue a warrant based upon sworn oral
testimony communicated by telephone. The procedures for obtaining a
search warrant upon oral testimony are set forth in Rule 41(c) (2) and
are contained in the appendix to this handbook. Prior to obtaining a
search warrant, Agents should consult with the Office of the U.S.
Attorney. A copy of the affidavit filed before the magistrate is to
be retained as a serial in the case file.

(3) Who May Apply: The federal rule requires that the
request for a search warrant be made by a federal law enforcement
officer or by an attorney for the government.

(4) Who May Issue: Title 18, USC, Section 3102,
incorporates by reference Rule 41(a), FED.R,CRIM.P, which grants power
to issue search warrants to a judge of the United States or of a
state, commonwealth, or territorial court of record or by a United
States magistrate. Thus Rule 41(a) authorizes only certain judicial
officers to issue search warrants. Constitutionally, the requirement
is that the issuing authority be neutral and detached and that he/she
have the capability of deciding probable cause,

(5) Jurisdiction:

(a) General Rule: Federal rules provide that a
search warrant may be issued by a federal magistrate judge or judge of
a state commonwealth or territory court of record within the district
wherein the property or person to be searched is located.

(b) Exceptions: The authority to issue search
warrants extends to situations where probable cause is established to
show the item(s) or person(s) named in the warrant is presently
located in another district but will be located within the
magistrate's or judge's district at the time the warrant is executed.
A federal magistrate judge is also empowered to issue a search warrant
for property or a person(s) upon a finding of probable cause to
believe that the item(s) or person(s) named in the warrant are within
the district at the time the warrant is issued, but might move outside
the district before the warrant may be executed. In such a case, a
search warrant i1ssued by a federal magistrate judge would be valid,
even if executed in another district.

(¢) State, Commonwealth, and Territory Judges:
Other courts that are authorized to issue search warrants under the
Federal Rules are bound by the same limitations. Thus, 1f the judge
is empowered to act for the state at large, he/she may issue warrants
valid anywhere in the state. But, if the state judge's commission is
limited to less than state-wide jurisdiction, his/her warrants will be
valid only to the extent of his/her actual jurisdiction.

(6) Justification for Seizure:

(a) Rule 41(b), FED.R.CRIM.P. provides that a
warrant may be issued under this rule to search for and seize:
SENSITIVE
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1. Property that constitutes evidence of the
commission of a criminal offense; or

2. Property that is contraband, the fruits of
crime, or things otherwise criminally possessed; or

3. Property designed or intended for use or
which is or has been used as the means of committing a criminal
offense; or

4. Persons for whose arrest there is probable
cause or who are unlawfully restrained.

(b) Where property to be seized constitutes "mere
evidence," a connection must be shown between the items sought and the
eriminal behavior, Broadening the grounds for which a search warrant
will issue to include evidence does not relax the prohibition against
general exploratory searches. The standard of particularity remains
intact. Probable cause is examined in terms of reason to believe that
a specific item of evidence sought will aid in a particular
apprehension or conviction. |

**EffDte: 07/26/1999 MCRT#: 915 Div: D9 Cav: SecCls:
|5-2.1.1 Acquisition of Warrant - Particularity Requirement

In addition to the statutory requirements, a warrant must
also comply with the Fourth Amendment particularity requirement,

(1) Description of Place to be Searched: The Fourth
Amendment requires that the place to be searched be described with
particularity. The general rule is that the description should be of
sufficient particularity so that if an Agent with no knowledge of the
case were assigned to execute the search warrant, he/she would have no
difficulty in identifying and locating the person, place, or thing to
be searched.

(3) Dwelling ~ The complete address and a brief
description of its outer appearance should be included. A phrase
vhich makes clear the search is to encompass the entire structure
should be included, and where appropriate, a description of
surrounding grounds and other related buildings and improvements, such
#s storage sheds and detached garages. For example, the description
might be as follows:

"The premises at 1418 Cedar Drive, Dumfries,

Virginia; further described as a single-story

dwelling house, Georgian brick exterior, white

shutters, and a grey roof, and all rooms, attic,

basement, and other parts therein, and the
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surrounding grounds and any garage, storage
rooms, and out buildings of any kind located
thereon."

In giving a street address, it is important to specify "North,"
"South," "East," or "West,”" if that is part of the address. Also, the
"Street," "Place," or "Drive," a5 the case may be, should be shown.

(b) Apartment - An apartment unit, not the entire
apartment building should be particularly described, unless probable
cause dictates otherwige. The apartment number or letter must be
included, where possible. If such a designation is not available, the
location of the apartment within the building must be otherwise
definitively shown. For example, "1324 Graham Park Road, Dumfries,
Virginia, Apartment No. 1-A, further described as an apartment unit
within a two-story, multiunit apartment house, white brick structure
bearing the name Lynn House Apartments,' and all rooms, attics, and
other parts within Apartment No. 1-A, and all garages, trash
containers, and storage areas designated for the use of Apartment No.
I-A."

(c) Store or Business - The address, name of the
business and brief description of its outer appearance should be
stated. For example:

"The premises known as Joe's Coffee Shop, '
located at 1314 Jefferson Davis Highway,
Triangle, Virginia, a coffee shop in a single-
story commercial building, with the word Joes'
appearing in large black letters on the front
window, and all rooms, dining areas, service
areas, kitchens, pantries, stoves,
refragerators, restrooms and other parts within
the business, including an office located in the
rear of the premises, and any storage rooms,
storage areas, trash areas snd trash containers
attached or unattached."

(d) Vehicles - As a general rule, the color, make,
model and license number of the vehicle to be searched is sufficient
to constitute an adequate description. For example: 'a red, 1999
Ford Explorer, sport model, bearing VA license CFU 527." 1If the
license number of the vehicle 18 unknown, details of its appearance,
830 as to distinguish it from other vehicles, should be included.
Examples of such distinguishing characteristics would be: a broken
right headlight, a dented right fender, or a distinctive decal.

(e) Persons - The description of a person should
include his or her hame, sex, race, age, height, weight, hair color,
and eye color, as well as distinguishing tattoos or marks. If the
search of the person is being conducted in c<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>