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611 Slwzyxzrd v. Maxwell No. 16077 N0. 16077 , Sheppard v. Maxwell I l
Ladies and gentlemen of the jury, now that youhave been sworn as jurors for the trial of this caseand you are about to leave this courtroom, the Courtis going to do what the law of this state calls for andrequires that he shall do. I have already stated to you= what theulaw prescribes, and I will state it again inoiédeig that there be no misunderstanding whatevera ou it.

�You are not to talk to anyone about this case orany matter in connection with it at any time duringthe progress of this trial. You are not to permit othersto talk to you about it. You are not to remain any-where where other people are talking about it amongthemselves, whether they have an interest in the caseor not. You are not to discuss_it among yourselves,_ either in your jury room or elsewhere.
�It is; the duty of a person who has been selectedas a juror to sit here patiently and wait until all theevidence has been received and the instructions of theCourt have been received and you are in your juryroom for deliberation and decision before you discuss.the matter in any manner, and in the meantime, youare individually to keep your own counsel and not togerm any lqpinion or judgment whatever until thet . . ._na s ep w _er_i you are_in your jury room for delibera-tion and decision of this case.
�Will you be good enough to observe that cautionduring the progress of the trial? And I would suggestto you, as I have already done so_I don�t knowwhether you were all here at that time or n t tho -� atyou do not read the newspapers and you do not nowlisten to comments over the radio or by any othermeans until this case has been disposed of. HaveFogiebody preserve those things for you _until someu ure day when you will have lots of time to lookthem over.

~.; �Now, without any formality at all, we will be ad-�92.J§urned until 9:15 tomorrow morning.�
i It_ should be noted that the portion of the admonitionwhich dealt with talking about the case or allowin an oto talk to them, was phrased in direct and comiiangigg

Iv

_  -, t� f the admonition pertaining t3ha:2r:vgsu3ing:diaTgli:pl I:;ed] theowords �I would suggest to _3¬oH."sures?� to OW  a M °i.§�2�1fe.�i�.�2.�;�°;�I.£�li�.e
gas given �rst fogrradditi<3i$lt%1IIg¬S 511;! those occagons theour on ecem e . _
was   empm F"*:"e&#39; °3�..?�Z1�i�i�.;�L�Zel..§:the *re*..i"dg@.e&#39;"P�.°Y:.�3.*1::.s;::;:&#39;.:»:2...gua e,� ease onor _:.  -Thus by the_28th of October, basic JUg10lt3l_ Iil1_1g�i¬$é�:£four of the major measutres availiable to t e rla J 8
pr?!ti§ci:92l:iliigiri!lf<= :!i? 6581155 tflfél tifigl iivas adjourned for_ 8196-tion day. The trial judge was re-elected_overwhelmingly.On November 3 the jury as �nally constituted g92é:3s�dSg/Zloijllzin. The subsequent events of that day; IvIvere rber 4.the following colloquy on the morning 0 ovem -

. - t 1 , I desire to..;£tRs§�?n�E�£§�%$f.&#39;.ii�tfn���ie  c_a1s;:6rf<;1;1gchange _of venue, for the withdrawa 0 8- J
for a mistrial.

� To the reporter!: Would you read what I dic-
tated yesterday?

H th f 1] &#39;ng was read by the re-poi&#39;tEariI~�,hl :lei?i1i1g! tIakeneat011! o�cl00k 8-I11» Wednesday»November 3, 1954:
. &#39; d� har ed at the end of theniii�inghieééii,�éisthés�equist of the newspapers,the jury was brought back into the room a_I1d tsain the room for a matter of�how long, 15 minu es,
10 minutes? _ ��Mr. Clifford: 10 minute$_. 3165- _ ted�Mr. Corrigan:  Continuing! Andi ¬Vi>1�9_$il1gJ�£Im_to photography, phvwsraphlng Ma ° evliefl themeras by at least 10 eameramen w 0 g1011I1_ artsselves on chairs, the judge s bench an various pof the room. This was all done out of the presenceof defendant, Sam Sheppard.�! t d
H ; 1 t to in ro uce, aspart?/I1g;!§ri%tg�NDef{zn?i:i2t�svaI�51xhibits as, 64 and65. &#39; 1
�  Defendant�s Exhibits 63, 64 and 65 were markedfor identi�cation.! . �
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siwppawz v. Maxwell No. 1so&#39;n&#39;

�M_R. CORRIGAN: When the jury visited the
premises yesterday under the order of the Court, there
was at least 40 reporters there, a great number of
cameramen, and the Cleveland Presshired a helicopter
which continued to swing over the house and take pic-
tures with a great deal of noise and racket.

�When_the jury went through the house, it was%CC05I1p8!l18d by a reporter of the Cleveland Press, Mr.
ra y.

�So I renew all my motions at this time.
_ �THE COURT: They all be overruled, and excep-

tions noted.�

 It should be noted that subsequent discussion developed
that Bradyfs accompaniment of the jury at the Sheppard
home had~been with the trial judge&#39;s prior knowledge and
with the consent of the defense, which had been given by
one of defendant&#39;s attorneys.!

_Monday evening, November 22, the trial record shows
still another objection to news media trial privileges, the
rulings_of the trial judge denying requested relief, and a
cautioning of defendant&#39;s brother concerning trial pub-
licity.

�MR. CORRIGAN: I desire  renew my motion for
a change of venue and a continuance of this case.

_ Ever since we have started in this case, the halls and
the rooms surrounding the Court House-or, sur-
rounding the court room have been �lled with re-
porters and photographers and television operators.

�The assignment room and the witness room have
been occupied entirely by newspaper reporters, radio
and television operators. On each morning the de-
fendant has been brought into court at least 10
minutes before the beginning of the trial, and then

_ � ~92_ for that period of time has been subjected by many
929292929292Zhotographers and television cameras, against his will,

be photographed.
�This morning-what is today?
�THE COURT: The 22nd.

16077 Sheppard v. Maxwell 5f 63

WNBK. They were there when the jury was enteringthe Court House. The judge particig/iited in being
televised, as did Mr. Mahon and Mr. cArthur.

�We, therefore, renew the motions heretofore made,
ask for the withdrawal of a juror and a continuance
of the case.

�THE COURT: Of course, that willbe overruled
and exceptions noted. ,&#39;

�MR. CORRIGAN: Now, then, we request the court
that the rights of the defendant be protected in _this
court room, and that he be not compelled to submit to
hotographing and the television camera as he hasBeen every morning with the knowledge of the court.
�We request that the Sheriff be ordered not to bring

him into court until such time as the,jury is seated.
�THE COURT: Well, that is more-than one re-

quest. The court will make his position clear.
�First, there has been no photographing in the court

room except upon strict orders of the court that it was
to be-done before court hours in the morning or after
court hours in the evening and with the consent of
counsel for the defendant. .

�MR. CORRIGAN: I have given no consent to that.
�THE COURT: And let the record show that coun-

sel for the defendant and the defendant, himself, have
been voluntarily photographed in the court room from
time to time during the progress of this trial.

�MR. CORRIGAN: I haven�t been voluntarily pho-
tographed. Neither has the defendant. We have been
compelled to be photographed. We can�t escape it.

�THE COURT: Oh, no, I don&#39;t think that is so, Mr.
Corrigan, and the court will say to you that the
defendant is not to be photographed in the court room
at all without your consent. , .

�MR. CORRIGAN: Well, if there has been any con-
sent by anybody in this matter, the consent is with-
drawn. , V
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each day and just before the jury enters. That has
been our effort since the beginning of this trial.

�Now, the Court wants to say a word. That he was
told�-he has not read anything abou&#39;t&#39;it at all�but
he was informed that Dr. Steve Sheppard, who has
been granted the privilege of remaining in the court
room during the trial, has been trying the case in the
newspapers and making rather uncomplimentary com-gieigs about the testimony of the witnesses for the

ta .

�Let it be now understood that if Dr. Steve Shep-
pard wishes to use the newspapers to try his case
while we are trying it here, he will be barred from
remaining in the court room during the progress of
the trial if he is to be a witness in the case. l

�The-Court appreciates he cannot deny Steve Shep-
pard the right of free speech, but he can deny him
the right of the privilege of being in the court room, if
he wants to avail himself of that method during the
progress of the trial.

�MR. CORRIGAN: The statement of the Court
about Steve Sheppard making uncomplimentary re-
marks about the testimony of witnesses is paralleled
by the tremendous amount of publicity that is put in
the Cleveland newspapers, especially headlines, since
the beginning of this case, which has misrepresented
entirely the testimony.�

_These motions for change of venue, continuance, and
mistrial were renewed repeatedly thereafter  including-
the close of prosecution proofs and the close of defense-
proofs! and were similarly denied.

DUE PROCESS VIOLATIONS
�The theory of our system is that the conclusions to

92 be reached in a case will be induced only by evidence
1 9292�92and argument in open court, and not by any outside

92_in�uence, _whether of private talk or public print.�&#39;

Sheppard v. Maxwell No. 16071? .No. 16077 Sheppard v. Maxwell 65

on habeas corpus a state court conviction claimed to have
been based upon violations of applicable federal constitu-
tional commands. 28 U.S.C. § 2241; Fay v. Nina, 372 U.S.
391 �963!; Townsend v. Sam, 372 U.S. 293 �963!;
Gideon v. Wainwright, 372 U.S. 335 �963!,. "

It is likewise beyond challenge that the �due process
requirement of the Fourteenth Amendment 1° mandates
state criminal court observance of minimum federal con-
stitutional standards such as trial on a charge ��fai_rly
made and fairly tried in a public tribunal" before an im-
partial judge,� In re Olwer, 333 U.S. 257, 278 _�948!;
Tumey v. Ohio, 273 U.S: 510  _192&#39;_l! ; In re Murchison, 349
U.S. 133 �955!; an �impartial jury�  if, as all do, the
state elects a jury system!, Irmn v. Dowd, supra_at 721-
722; Rideau v. Loamana, supra; and a �verdict . . .
based upon the evidence developed at the trial, Turner
v. Loailsikzna, supra at 472. See also Tho/r_nps<m v. Louis-
ville, 362 U.S. 199 �960! ; Garner &#39;0. Lomsaana, 368 U.S.
157 �961!. _ &#39;

January of 1965 the United States Supreme Court
sai : ,

�The requirement that a jury&#39;s verdict �must be
based upon the evidencedeveloped at the trial� goes to
the fundamental integrity of a_ll that_is embraced in
the constitutional concept of t_rial_ by jury. [See foot-
note.] �The jury is an essential instrumentality�an
appendage�of the court, the bo_dy ordained to pass
upon guilt or innocence. Exercise of calm and in-
formed judgment by its members, is essential to proper
enforcement of law.� Sinclair v. Umteol States, 279
U.S. 749, 765. Mr. Justice Holmes stated no more
than a truism when he observed that �Any judge who
has sat with juries knows that in spite of forms _they
are extremely likely to be impregnated by the environ-
ing atmosphere.� Frank v. Mangum, 237 U.S. 309, at
349  dissenting opinion!.

�In the constitutional sense, trial by jury in a
criminal case necessarily implies at the very least
that the �evidence developed� against a defendant
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55 Sheppard v. Maxwell N0, 16077
d_efendant�s right of confrontation, of cross-examina-
.tion, and of counsel. . . .� -- -

- �[F°°tI10l&#39;-e] &#39;f�The&#39;Sixth Amendment provides: A$111 qllhctritminal prosecutions, _the accused shall enjoy_ 9 1&#39;18 0 8 speedy and public trial, by an tmpartial1111111� °f the State and district wherein the crime shall
ave been committed. . . .�  Emphasis supplied.!�

Turner v. Louisiana, supra, at 472-4&#39;73_
_If ever a jury could be said to be likely to have beenII1lTigP_1:gYl3-Bidglyi tihe environing atmosphere,� it was surelycludg tllg-t thn _ o not_see how this Court can safely con-d ,e_jury verdict was based only on �the evidenceeveloped against defendant . . . from the witness stand�hHowever applicable to this trial these standards may be0 o . . ,5:3� 3-,1éew8il_S¬>_ g "i[�1&#39;1�l1§!�3l1Z21l�.l0I&#39;lS. I would a�ir_m the Districtviolgtion 1 hinh is case on the basis of speci�c due processthere WE w if �pccurred during trial and for all of whichremedies 11-} t 0  preventive measures beforehand andjudge a erwar available to, but unused by, the trial

At trial the principal issues upon h&#39; h t t&#39;Presented &#39;90 the jury were 1! mouvg3?! reputation. On each issue the evidence presented and1c1:!f1&#39;ef;�;!Y¬eei&#39;!argu¢=i;l _by prosecution and defense were in sharpSide c . n eac issue the jury could have believed either
thggt on these same crucial issues, as the trial progressedrial news H1116 iadsupplemented the total record _with mate-thou �v�r hiear in th_e_courtroom. Much of this material,g _ lg � y prejudicial to defendant, was relevant andadmissible if a witness could have been found who was

92 prepared to testify to it under oath in the courtroom andI �~__face cross-examination. Some material, though equallygaerjiiégsicial, was obviously inadmissible under any circum-
_ The United States District Judge listed 30 differentg�gglfg f°ft °bJeet10I1§1ble_news media communicationsof these e were Prejudicial. We shall discuss only �ve

1- on Friday, N°Vemb<&#39;-�Y 19, 1954,� a police o�icer of thegféelzggfplics gegartment _gave testimony during this1 en e t contrad_i_ct/some p0¥&#39;l�,11�Ol;l!S of defend.

&#39;11� >-~�.g»i~= .,�� ~ - <- . .. ~ &#39;-§*~�{-t*~~&#39;l."  &#39;~-. Y =. --&#39;1. .- "2... .-111.. 1�92:�»¢�;f~-.�_  �- . .-1  , . . . . .3 &#39; .>f   ;._ ,./{E I". ,.,i~.¢&#39;. .j &#39;_&#39;i�¢  ,...;&#39;T*&#39;_�.-�#1�-.&#39;§§fj.  g?*§tj.>§~-.-fja-- �fr ,.  j. _&#39;-;�.- .~ 1 ,Hi  �H - ~~ .
No. 16077 Sheppard v. Maxwell I 67
On November 21, at 6:30 p.m., there was a�_radio broad-t vhich was heard in Cleveland over Station WHK incas i _which Mr. Robert Considine made a comparison betweenAl Hiss. Defendant&#39;s confrontation _bydefendant and gerOfficer Shottke was compared to Alger Hiss�, confrontation

with Whittaker Chambers. _ _ _ _At the time in 1954, Alger Hiss� conviction was fresh in
the national consciousness. _Robert Considine was one of the n9.&#39;t10Il8.l&#39; commentatorsoccupying reserved seats in the courtroom during this trial.On November 22, at the commencing of court, defend-ant&#39;s counsel moved for a continuance of the trial, basedon prejudice resulting from the Considine broadcast and �asked the trial judge to question the jury as to whether
they heard the broadcast. _ _. The judge denied both motions, saying in part:

�Well, I don�t know, we can�t stop people in anyevent, listening to it. It is a matter of free speech,
and the court can�t control everybody.»�MR. MAHON: I think that the court has in-structed the jury that they are not to read about it_ orlisten to the broadcasts. It was a general instructionthat was given at the time the trial started.�THE COURT: We are not going to harass the
jury every morning. ._&#39; -�MR. CORRIGAN : I can�t help it, Judge. If youdon�t, that�s all right with me. I make my exception.

�THE COURT: It is getting to the point where ifnin we are suspecting the jury. Iwe do it every mor g,have con�dence in this jury, and wewmust have con-� &#39; l whatever to�dence or the jury system 1S of no va ueanybody.� &#39;
Prior to dealing with this motion, the trial judge  as wehave noted! had just denied a defense motion for continu-ance based upon a television program conducted on thesteps of the courthouse the same morning, where amongothers, the prosecutor and the trial judge had appeared.The trial judge&#39;s picture at this appearance was publishedin one of the Cleveland papers on the day these motionswere heard and denied  See Appendix C! .
2 On November 24 The Cleveland Press published afront naee eight-column headline: �Sam Called a �Jekyll-
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Hyde� by Marilyn, Cousin to Testify.� The �rst three
paragraphs of the news story follow:

�Two days before her death, -murdered Marilyn
Reese Sheppard told friends that her accused husband,. Samuel H. Sheppard, was �a Dr. Jekyll and Mr.

y e.�
�The prosecution has a �bombshell witness� on tap

who will testify to Dr. Sam&#39;s display of �ery temper-
countering the defense claim that the defendant is i
gentle physician with an even disposition.

�One of Mrs. Sheppard&#39;s �Dr. Jekyll and Mr. Hyde�
statements was made to Bay Village Mayor J. Spencer
Houk as recently as last June, The Press learned.�
 See Appendix J !. 92 ,

No such testimony was ever introduced at the trial. _
Five of the jurors had testi�ed that they received The

Cleveland Press at their homes.
On November 26 defense counsel renewed his motions

for change of venue and continuance and a mistrial, basing
them on the Jekyll-Hyde story in.The Cleveland Press,
which he introduced as an exhibit  See Appendix J !.

_Defense Counsel also based his motions on a Thanks
giving Day edition of The Cleveland Press which contained
pictures and interviews in the home of Mrs. Mancini�one
of the jurors  See Appendix I!.

The trial judge, without reference to the Jekyll-Hyde
matter, overruled the motions, noting that Mrs. Mancini
had_ not been home at the time of the interview and picture

, .
Sheppard v. Maxwell No. 16071

2, "

-

U. -&#39;.
16077 Sheppard v. Maxwell , ~ 69

it in the Court&#39;s mind, as far as its-"outrage is con-
cerned, but?  :1

�MR. CORRIGAN: I don�t know _what effect it had
on the mind of any of these jurors, and I can�t �nd out
unless inquiry is made. Ii»

�THE COURT: Ho_w would you ever, in any jury,
avoid that kind of a thing?� ~:;__, V�

At defense counsel&#39;s insistence the judge did query the
&#39;ury as to whether any had heard t e ;_Walter Winchellbroadcast the previous night. Two jurors responded that
they had. _

Th¬l�8l1[�l&#39;l the judge asked, _�Would that have any effect
on your judgment?" Each said_, �No.� .

The trial judge accepted this inadequate assurance._�
He did not reprove the two jurors for failing to heed his
�suggestion� that they not listen  TV �or radio. He did
not order them or the rest of the jury not to do so again.
He told the jury �to pay no attention whatever to that
type of scavenging.� He then proceeded with the trial.

4. On December 9, 1954, defendant .took the witness
stand.

During part of his direct testimony he testi�ed to oral
romises and oral abuse by various members of the Cleve-lzind Police Department Homicide Bureauwho interviewed

him extensively after his arrest. .
On December 11, the Cleveland News, printed a front

page story under the headline � �Bare-Faced _Liar,� Kerr
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70 Sheppard v. Maxwell No. 1607&#39;l �J4
dict it became known to the defense that the individual
&#39;urors had been permitted repeated phone calls to theirliomes. This knowledge was made the basis for a motion
for new trial made by defense counsel.The stipulation of facts agreed on by the  parties before
the United States District Judge gives the etails on this
issue: .

�After arguments and charge were complete, the
jury was directed to retire to deliberate its verdict
They were placed in charge of two bailiffs, Edgar
Francis and Simon Steenstra. The deliberations lasted
for more than four days, during which time the jury
was kept  except when at court deliberating! in the
Carter Hotel in downtown Cleyeland. They, together
with the bailiffs, occupied the entire seventh �oor oi
the hotel. Baili�� Steenstra had made arrangements
whereby the telephones in the rooms occupied b thejurors were disconnected so that no calls could be
placed or received.

�The record does not indicate the times, the num-
ber of calls, or the identity of the juror-callers, but
it is clear that both Steenstra and Francis permitted
jurors to place outside calls from their  the bailiffs�!
rooms between the time the jury took the case. De-
cember 17, 1954! and the time the verdict was rend-
ered  December 21, 1954!. The calls were placed by
the jurors. No records were kept as to the numbers
called, the parties called, talked with, or the calling
jurors. The bailiffs sat next to the phone as the con-
versations took place, but could only hear that half of
the conversation made by the juror; what was said to
the jurors could not be heard by the bailiffs. The
Court was never asked for permission to allow the
jurors to make these calls, and no permission was ever
given.�  Emphasis in original!

THE UNITED STATES DISTRICT JUDGE�S
� HOLDINGS

V..9

lNo. 16077 Sheppard v. Maxwell 71

�nd photographs of the entire jury and of individual
jurors  at times giving their home addresses! in no
less than 40 issues of the Cleveland newspapers. The
Courtneed not be naive, and it does not stretch its
imagination to recognize that one of the purposes of
photographing the jurors so often was to be assured
that they would look for their photographs in the news-
papers and thereby expose themselves to the prejudi-
cial reporting." Sheppard v. Maxwell, 231 F. Supp.
37, 63 �964!.
�It is clear beyond doubt, because of the sheer volume
of publicity which attended the trial, that the j1u&#39;y
read and heard about the case through the news

1 media.�  Footnote omitted.! Sheppard v. Maxwell,
~ supra at 62.

Rule 52 a! of The Federal Rules of Civil Procedure
states in part that ��ndings of fact shall not be set aside
unless clearly erroneous. . . .� This rule is applicable to
review of federal habeas corpus proceedings. Umted States
ea: rel. Crwmp v. Sain, 295 F.2d 699  C.A. 7, 1961!, cert.
denied, 369 U.S. 830 �962!; Rushing v. Wilkinson, 272
F.2d 633  C.A. 5, 1960!. See also Cases Annotated at n.57,
28 U.S.C.A. Rule 52.

In this trial all jurors, save one, freely admitted reading
. about the case before trial.
;» This jury was never locked up for the nine weeks of
trial.

,_.-*~ At least seven of the jurors took newspapers at their
E;Ihomes. Five of them took The Cleveland Press. The news
qflmedia were given extraordinary prominence and privileges
in the courtroom.
1&#39; No admonition of an unequivocal nature concerning the
jury not reading or listening to material about the trial was
given until after a month of testimony.

The judge allowed himself and the jury all through the
trial to be the constant subject of newspaper photography.

When queried on the one occasion when inquiry was
allowed, two jurors testi�ed to hearing the Walter Winchell
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72. Sh,em1ard v. Maxwell No. 1e07l§;lNo. 16077 Siwrrard v» Maxwell " 73
�Jekyll-Hyde� story was topped by an eight-column,double banner front page headline. -"The two broadcasts were by nationally prominent com-mentators broadcasting on prime time in Cleveland.With these facts before u I ds, o not see how we can say�that the District J udge�s holding is �c]early erroneous �The Distr&#39; t J dic u ge�s opinion in respect to these in-_,&#39;stances of prejudicia trial publicity is founded upon ample &#39;recedent.P Newspaper articles actually read by a juror or jurorswhich convey hi hly prejudicial information not admissible or admitteg at trial have long been recognized asconstituting such essential unfairness as to justify thesetting aside of the verdict and the grantin f_ g 0 a newtrial. Mattow v. United States, supra; Krogmann v. UnitedStates, -supra. �
Where flagrantly prejudicial newspaper articles areprominently printed in newspapers of general circulationiduring a trial wher &#39; th &#39; &#39;ein e jury is not sequestered, there is -a presumption that some jurors have seen them and that _�defendant has been prejudiced thereby. Harrison v. United �States, 200 Fed. 662  C.A. 6, 1912!; Marson v. United,States, supra; Krognuinn v. United States, supra; Briggs &#39;v. United States, 221 F.2d 636  C.A. 6, 1955!.Unless this presumption of prejudice is overborne bycareful inquiry of the jurors and, in appropriate cases, bystrong admonitions to disregard, a motion for new trialshoul be granted. Krogmann v. United States, supra; &#39;Marson v. United States, supra; Briggs v. United States,supra; United States v. Accardo, supra. fr}As we have seen, the admonitions in this trial were,§:;;�infrequent and equivocal when given. And minimal in-""�$guirjé was limited to the single instance of the Winche�gllroa cas .

concurring in Irvin v. Dowd, Mr. Justice Frankfurter?sai :

_ �Not a Term passes without this Court being im-�~92portuned to revi &#39; &#39; &#39;.,92 _ ew convictions, had in States through�92out th &#39; &#39; &#39; &#39;g e country, in which substantial claims are madethat a jury trial has been distorted because of in�am-matory newspaper accounts�too often, as in this case,with the prosecutor�s collaboration~exerting pres-
sures upon potential _jurors before trial and even d

ur-, ing the course of trial, thereby making it extremely

.1,
-92

1 di�icult, if not impossible, to secure a jury 0aP_ab1e 9f taking in, free of repossessions, evidence submitted in&#39; 0 en court . . . Iipor one reason or another this Courtit dges not undertake to review all such envenomed state
prosecutions. But, again_ and again,  Such dlsregardof fundamental fairness is so �agrant that the Courtis compelled, as it was only a week ago, to reverse aconviction in which prejudicial I1eWSP3Pe,1� 1ntr�s1°nhas poisoned the outcome. Janka v. _United States,ante, p. 716; see, e.g., Marshall v. United Stat? 198610U.S. 310. See also Stroble v. Cali-fomwi   - 341»198  dissenting_opin1on_! ; 5&#39;Q@Pl"{"&#39;d V- 011411, tU.S. 50  concurringppinion! . Irvin v. Dowd, supra a730  concurring opinion.!

. . �thé -disregard of fundamental fairnessis ignlggrgiilllliiil this case as to require the District J udge S
will!�; the �fth issue, pertaining to juror phone calls during
jury deliberations, Judge Weinman found:

�This Court �nds rejudicial error because the rightto a fair and impartial trial as guaranteed by_the due
process clause of the Fourteenth Amendment includesthe right to have a jury which is not permittedaaftlerit begins its deliberations, to_have unmonitore te ed-phone conversations with third persons. As stelil�!quite simply in Mattox v. United States, 146 U.S. ,
150

�Private communications, possibly prejudicial, be-tween jurors and third persons, or witnesses, or th_eo�icer in charge, are absolutely forbidden, and invali-date the verdict, at least u_ntil their harmlessness 1S
made to appear.�  Emphasis added.!
�There is nothing in the record to show the harmless-
ness of that part of the telephone conversations which
the bailiffs could not hear. Accordingly, petitioner&#39;s
constitutional rights were violated.� Shiellllard V- Max�
well, supra at 71.

Here �too the District Judge has sound precedent inJ 9

suI&#39;l�Ili e1&#39;i&#39;edei&#39;al courts  including the United States SupremeCourt and this Court! have created and given. effect to the
presumption that any unauthorized communication with a
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.$fde92_Part}_&#39; is c0ncerned�were harmless. I believe th t

74 U

v- United Sims, wzrm; Wheaten v United iStates &#39;
Johnson v United Stat68 207 F2d 314 &#39; CA 5� ilipmi1 . 7 ° I ¢ ycert denied 347 US 938 �953! !- 9 - - =- ;Rg/an v. United States:

779  C.A. D.C., 1951!, cert. denied, 342 U.S. 928_
The presumption is even stronger when there is com-imunication with a member or members of the jury after

r 1

Slwpim-<1 v. Maxwell No. 16077ii£No. 16077 Sheppard v. Maxwell - i 75
&#39;uror is pre&#39; d� &#39; 1 b t ff t�ilniwd Swwi§1sii°iii~a.asi§i�l@ ve. 525123 lsiilii? Q32 -�Z1-iai;My brothers have, however, written a careful and schol-

arly opinion. I concur with the result reached in three out
of the �ve of the issues discussed therein.

The federal courts, of course, do not review claimed fed-
eral constitutional violations until state remedies have
been exhausted. Thorough as have been petitioner&#39;s efforts
in this regard, it cannot be clearly established that claimed
violations of defendant�s Fifth Amendment rights  through
lie detector testimony! have been presented to the Ohiocharge and during jury deliberation concerning the ver- Supreme Court. Nor have the belated witness statementsdict. Mattox v. {Jnited States, supra; Wheaten v. U1titedi;i¥&#39;}iias to the trial judge&#39;s comments on defendant&#39;s guilt everStates, $�%P"&#39;ll,j Little y. United States, supra.  been considered by that body.In 1892 Chief Justice Fuller speaking for a unani. mou - "Court, said: &#39;  3 =&#39;

U

u on th&#39;e case free f t 1 &#39;dipsturb the exercise olfoldlelibcegtlg aiigu�i�iigglehllljgdm. . 8",men_t. Nor can any ground of suspicion that the ad-
ministration of justice has been interfered ith betolerated. Hence, th t&#39; f th &#39; �Wway as to ex ose the Seltara Ion 0 e Jury In Such 3for a n t _pl _em 0 tampering, maybe reasonevér ria , variously held as absolute, or prmui�wiq, an subject to rebuttal by the prosecution; orcontingent on proof indicating that a tampering really
took place. Wharton, Cr. Pl. and Pr. §§ 821, 823, 824
and cases cited.

�Private communications possibly prejudicial be-tween jurors and third persons or t_ , wi nesses, or the �"11
:2?§s:.;ih:�1:*e-�rbsolrly f"**r*r» and is.1 _ d to er 1c�,�a east unless their harmlessness iii1 &#39; .&#39;.as rilgoe appear. Mattox v. United States, supra

these phone calls�totally unmonitored as far as the out
Judge:"Weinman was correct in relying on this ground alsaiil

THE OPINION OF THE COURT

It is vital in capital cases thataithe jury should pass

lY .?---&#39;1

I also agree with my brothers that the clamorous andfrequently abusive lpublicity prior to trial, plus the trial
judge&#39;s denial of c ange of venue, probably did not, of
themselves, rise to the level of constitutional Iviolations.

As Judge O�Sullivan notes, the number of jurors with
�xed opinions about this case as of the time the jury was
seated does not show the same extent of deep and abidincommunity prejudice demonstrated in Irvin v. Dowi
supra, and Ridean v. Lonilsiana, supra. V ,

Of some weight in the consideration of the pretrial pub-
licity issue is a concern for that particular declaration of
rights which our forefathers chose to put �rst among the
amendments. If the exercise of freedom of speech or press
in reporting or exp 92g crime could server to immunize a
person charged wit... crime from prosecution and trial,
shortly the demands for limitation of this historic right
would become extremely pressing. The smarter criminal
would know how to �nd a means to immunize himself from
trial by securing publication of a well-timed if adverse
story. _ The power of the press to aid in maintaining the
integrity of government by exposing corruption or specialTh  privilege would be largely nulli�ed. *

ere is absolute] b 11&#39; h =.~»1&#39;y no Way y W lc we can know that 51- States Supreme Court has set aside State court convictionsIn one of the relatively few cases where the United

because of pretrial publicity, Mr. Justice Clark noted:
�It is not required, however, that the jurors be

totally ignorant of the facts and issues involved. In
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if

the merits of the . Th� &#39; t� 1 &#39;criminal cases. To iiliii thatlghesmpar M! arly true In
No. 16077 Sheppard v. Maxwell � 77

_,.Di§trict J udge�s holding that �petitioner was t ff dno a or ed a. . . ere �?x1sbence °f anti. fair trial as required by the clue process clause of the Four-£::5g2 ¬>e192�;?ghg3¬l ;IIl0?�:,t?S tggéqllt or mmcence °f 311.5� "-teenth Amendment.�_ . _ cient to rebut the pre$&#39;~1mPl11011 of a prospective juror�s imdpartiality wouldbe to establish an impossible _sta_ndar . _It is sufficient. if the Juror can lay aside his impression or opinion&#39; and render _a verdict based on the evidence presented- in court. Spzes v. Illmois, 123 U.S. 131; Holt v. UnitedStates, 218 U.S. 245 ,1 Reynolds v. Umted States, supra,[98 U.S. 145].� Irvin v. Dowd, supra at 722-23. .&#39; .

Any other view would deny common sense as effectivelyas saying that since no single one of the 35 wounds was
necessarily fatal, Marilyn Sheppard was not murdered.- Patently there can be judicial error 1 which againstthe background of one case might be harmless, but whichagainst the total circumstances of another case might vio-plate substantial rights. United States v. McMaster and, ?lV0l�, . . . F.2d . . .  C.A. 6, 1965!  NOS. I1]5,82§l-285?, De-�l &#39; 5. Cf. Krulewitch V. nite tatesTo returnt th b &#39; bl f th&#39; &#39; &#39; �lluded March 25� 196. . ~ �that the District f ud§:I:<?n1soid:i{2d the clziiriagtlrirliolgtlisohhe�l   �949! &#39; Kotteakos V. Umted States, 328 U.S.due process against the background of th t &#39; l�. . . �F 1&#39;1%l_it$e1f a�dhll The background facts of a case wherein due processcumulatively in relation to each other. His opinion n0t¬Sg%§&#39;iyi0]3tiQns are 1 � d ° ��A � _ c aime are never irrelevant. Irvin v. Dowd,_ ny one of tho ab 1; d f -_ _ f;{f}supm,&#39; Rtdeau v. Louisiana supra.insidious, prejudicial oi¥<fw!sf§:p$&#39;n¬~epozi&#39; tihz;� tlse�  In Marshall v. United Stdtes, 360  310_�959!, thefusal of the trial judge to question ]l11&#39;01&#39;S regardin§�FlU�it°d State? Suplfenle Court dfialt �nth a clam� °f pre-lu&#39;an alleged prejudicial radio broadcast and the earn,-_&#39; dice because inadmissible material from news accounts hadval atmosphere which continued th h t t &#39;would be sufficient to compel the coInoclli%si :>lh thzettioner�s constitutional rights were violated. But when}?they are cumulated, this Court cannot, unless it were"to stretch its imagination t &#39; A " 92&#39;--_ _ _ �o a point of fantasy, say�-"~_*_=., lihe �p6lZ1t1Ql161&#39;, had a fair trial in view of the publicity» fluring trial. Sheppard v. Maxwell, supra at 63. Id:

Against this view I read th C � W, _ e ourts opinion as holding;-.5that no one of the complaints of contacts or communicatiowith this Jll . _ nr_ . ry_vvas su�icient standing alone to re 5&#39;invasion f � _ present.o petitioners due process rights. ifthIf_ we were to_ assume that the �ve in ta

reached the jury during trial._ Noting the large discretionthat the trial judge had in ruling on the issue of prejudice,the Court nonetheless reversed for new trial stating that�each case must turn on its special facts.�
The �special facts� of this case compel my vote forailirmance. They come as a distinct shock to the conscienceof this former state court judge.

As we have noted Judge Weinman� d ti H, s u y to review peti-tioner�s federal constitutional claims concerning his statecourt tii l�a cannot be dizpeuted. Fag/_v. Nola, supra; Town-send v. Sain, supra; G&#39; on v. &#39;Wam_w_rrght,- supra. _I read such cases as Turner v Loumana, supra, Rwleau_ _ S noes of unausg. v. Lmulsiana, supra; Iroin v. Drrwd, supra, as applicableorized communications to this Jur &#39; ll. _ , _ y, considered as entirely-"isolated incidents, d d t &#39; &#39; &#39; - . &#39;we still could not bynshicllisdigzgostltutlonal magnitude�,our constitutional duty to look ate gig] tgalhdg §r$i0i§:. §i»to._determine from the total record whether the FourteenthAmendment command of due process had been violatedThese �ve events which occurred during this trial whencoilsgdéeretd iilumulatively and against the trial background

a fortio-rari to the fact situation heretofore outlined and as
authority for issuance of the &#39;writ, unless a new trial isordered.

I would aiiirm. 5 � &#39;
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of Cleveland. He was a doctor of osteopathic medicine,specializingiin Surgery, and a member of the staff of the
Bay View ospital. He was thirty years of age and was
married to_ Marilyn Reese Sheppard, also thirty. They had
been _married for nine years and had one son, aged seven.
Petitioner and_ his family lived in a house on the shore of
Lake Erie, which house was owned by Marilyn. Petitioner
was associated in the practice of medicine with his father
and two older brothers, all doctors. He was in comfortable
�nancial circumstances.

�On the night of July 3, 1954, petitioner and his wife
entertained friends, Don and Nancy Ahearn, in their home.
The Ahear_ns left at approximately 12:30 a. m., July 4,
1954; Marilyn saw them to the door, for petitioner was or
appeared to be asleep, on a couch in the livingroom. The
evening ha_d been a congenial one, and the Ahearns ob-
served no indications of hostility between petitioner and
his wife  who was pregnant! at any time during the
evening. In fact, there were overt manifestations of af-
fection between them.

�Shortly before 6:00 a. m. a telephone call was received
from petitioner by J. Spencer Houk, mayor of Bay Village
and a friend of petitioner. Houk lived two houses distant
from the home of petitioner. Houk heard petitioner say:

�My _God, Spence, get over here quick, I think they
have killed Marilyn.�

Houk dressed and with his wife, Esther, drove within a
short time the few hundred feet to petitioner�s home. Upon
arrival the Houks found petitioner on the �rst �oor of the
house. His _face showed some injury, and he complained
of pain in his _neck. Esther Houk went up to the bedroom,
at the suggestion of getitioner, to check on the condition of
Marilyn heppard. he found Marilyn lying in a pool of
blood on_ the bed. She was dead. The room was covered
with splatteqad blood. It was determined that she had suf-
fered some-iliir-ty-�ve blows about the head by some blunt
instrument, causing death. There was some con�ict as to
howlongshehadbeendeadwhendiscoveredtheHouks.
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where his wifesleat. He grappled with the form, and was
struck on the ba of the neck which rendered him un-
conscious. Before losing consciousness petitioner _heard loud
moans, as if from someone injured. When petitiner recov-
ered consciousness, he examined his wife, found. or thought
that she was dead, determined that his son  in_an adlacent
room! had not been harmed, and then, hearing noise of
some sort on the �rst �oor, ran down. He saw a for_m
running out the door of the house nearest to Lake Erie,
and pursued it to the shore. There he struggled again, and
again lost consciousness. when he came to, he __went back
to the house, re-examined his wife, and called Mayor Houk.
Petitioner was unable to establish �! the number of
people in the bedroom at the time of the first encounter or
the time of said encounter; �! the duration of _his u_ncon-
sciousness on either occasion, or _�! the sex or identity of
any of the single or several assailants he encountered. He
stated that his perceptions had been vague because he was
asleep at the outset of the chain of events, and unconscious
twice as it progressed. _ _
- �In the course of interrogations _by police and the
County Coroner, petitioner was asked if he had had sexual
relations with one Susan Hayes, an ex-employee of the
hospital, in March, 1954, in Los Angeles. Petitioner denied
this, but later admitted it when confronted with her state-
ment of the affair. The state_ contended that _»l92_/Iiss Hayes
was the motive for a premeditated murder, but the Jury
returned a verdict of murder in the second degree.

�The murder of Marilyn Sheppard capitvated the atten-
tion of news media in an unprecedented manner. Editorials
on the �rst page of a leading Cleveland newspaper, and
news media generally, set up a hue and cry for a solution
to the crime. An inquest was demanded and held, and peti-
tioner&#39;s arrest was suggested most strongly_b_y;at least one
leading newspaper. On July 30, 1954, petitioner was ar-
rested; he was admitted to bail, and indicted a few days
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�The details of the trial, which �ll over seven thousand
pages in the bill of exceptions, are not recited here; it IS
the understanding of counsel for both sides that it was not�she purpose of this history to describe the voluminous evi-
ence.
�On January 3, 1955, the trial court overruled a motion

for new trial which had been based on numerous _ass1gn-
ments of error occurring during trial and deliberation. . . .

�On May 9, 1955, the trial court denied a supglementalmotion for new trial on ground of newly discovere evidenceand based upon the a�idavit of Paul Leland Kirk, a crim-
inologist, w o claimed to have demonstrated that bloodtests made in the murder room tgroved the existence ofblood which did not come from e defendant or the de-
ceased. This evidence was not obtained until after the ver-
dict had been returned.

�On Jul . 20, 1955,� the Court of Appeals of CuyahogaCounty a�iyrmed the conviction of petitioner; and on July
25, 1955 the same Court ai�rmed the denial of the second
motion for new trial. . . .

�On May 31, 1956, the Ohio Supreme Co1u&#39;t a�irmed
the action of the Court of Appeals as to the case in chief,
but did not discuss or pass upon the alleged newly dis-
covered evidence. Two Judges dissented, expressing the
view that Sheppard should be accorded a new trial. . . .

�On November 14, 1956, the Supreme Court of the
United States denied a petition for certiorari; application
for rehearing was denied on December 19, 1956. . . .

�On September 5, 1960, Chief Justice Weygandt denied
an application for a writ of habeas corpus in the Ohio
Supreme Court; the_petition therefor was dismissed on
May 6, 1961.� On April 11th, 1963, petitioner �led a petition for a
writ of �habeas corpus in this Court, which is the action
giving _rise92to this order.�Petitioner; Samuel H. Sheppard, has at all times main-
tained that he was not guilty of the murder of his wife,aid tthiati he knew no more about said death than he told at

e a .

4
l �It is a minor point, but the Court notes that several of the dates of

are incorrectly stated.�
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For Common Plea�? Bench
Two prominent �gures in the

Dr. Sam Sheppard murder trial
--Judge Edward Blythin and
Prosecutor John J. Mahon-were
boosted to certain victory in the

Meanwhile Frank J M ck
veteran of the Common Pleas
bench. was a shoo-in tor the Pro-
bate Court seat and Albert A
Woldman won the scramble tor
the Juvenile Court bench

William K Thomas. incum-
bent. seemed to be a cinch over
J. J. P. Corriaan in mother �race
tor a Common Pleas iudgeship.

Five Unopposed �
Those who will retain" their

judicial jobs  or lack of opposi-
tion were Donald F. Lybarzer,
Daniel H. Wasserman, Harry A.
Hanna. Joseph "H. sllbert, Pirker
H. Fulton. Arthur H. Day and
Walter &#39;1�. Kinder in Probate
Court. I

the _ Sheppard &#39; murder tr i al

s savaamo r; ssvnamo

Commoo Plw "Court rlootl-Zlofrofoiolseu mm the �municipal bench

A

Pr

lythin led his opponent 208 835
41.137.

Maison, veteran assistant coun-
y prosecutor who leads the pros-

tlon&#39;!orces in the Sheppard
case. coasted in over Perry B.
Jackson» who sought to elevate

where hehas presided tor many
years.

Mahon led Jackson by more
than 8,000 in returns from 1,400
precincts.

Lona Sought Bench .
it ltahon isn&#39;t victim --oi a co-

ossal reversal in the remaining
allots, he will realize a dream oi
any years. Long one oi the
lest on the county&#39;s criminal

roaecution stall, he has sought
e Common Pleas bench several

es before without success;
A Ma_hon- victory may be one

I several setbacks ot the Cleve-
nd Bar Association endorse-

ments. l~iis opponent Jackson was
the choice of the Bar Associa-

iller ,by a substantial majority
of 187,505 to 43.078 in 1,400 pre-
cincts reported; Merrick was a
Cleveland Bar Association eu-
dorsce. .

Woldman emerged victor over
tour other hopefuls who -sought
to unseat him from the Juvenile
Court bench. l-le was pushed
hardest by Clayborne George.
veteran lawyer and Negro leader,
who trailed Woldman by 17.000
votes in returns trom 1,400 pre-
cincts. Trailing Woldman and
George were John F McCron. e
8. Bill Murad and Michael P:
gg�su.he major upset in the judicial
race_ was_ fashioned by John
Mallpd who, in toppling Perry
Jackson, defeated .a&#39; strong run-
ner in elections oi Past yr

Otherwise the selection
without spectacular-event such
as an overturn of any incumbent.
Merrick, one ot&#39;~the -perennials
oi the judicial bench sat

tion. Judge Blythin, however,
Zwas a Bar endorsement.

udge Frank J. Merrickhanded Fred W. Frey&#39;the most seemed to be the certain victor
oneiaided trouncing oi the eiec~in the Probate Court bench racetion. In 1.400 precincts of 2.080-

4
2� � ~

as he led his opponent Percy A.

, eiy engi;
neered a shift from a Common
Pleas to a Probate Court seat. .

I� I4

CONGRATULATIONS!
Two of the principals in the Sgegpam murder
drama, Common Pleas Judge Edward Blythin, left,
and Assistant County Prosecutor John Mahon,
congratulate each other upon winning in their re-
spective judicial races. Blythin won re-election,
and Mahon realized a 35-year ambition when he
won over Municipal-Judge Perry BE� Jackson in
their contest for a seat on the Common Pleas
bench.
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FINAL SAM SHEPPARD IURY was photographed in court today by permission of Iudge Edward Biythin as couri
recessed before the iury was to be taken to the Bay Village murder scene. Front row. left to right: Howard L.
Barrish. Mrs. Elizabeth A. Borke. Edmond L. Veriinger. William C. Lamb. Mrs. Louise K. Feuchter. ack Hanseni -L
Back row: Mrs. Ann W. Foote, Mrs. Beatrice P. Orenstein, iarnes C. Bird. Frank Moravec. Frank I. Kollarits, ii
Mrs. Loueiia Williams and alternate Mrs. Lois Mancini.

Pulling a big cigar, William
J. Oorriganrdetense lawyer tor
Dr. Sam Sheppard, staged
quite an act in court today
while came:-amen photographed
the Sheppant murder trial
inw-

As Judge Edward Blythln re-
cessed court tor lunch he
granted photographers long-

0
Q

. ~ &#39;92
waited permission to take pic-
tures ot the jurors in the jury
box.

&#39;I�hey came into the room.
some perchlng on chairs. some
on tables, some on the judge&#39;s
bench. &#39;

"Wait a minute.� Corrlgan
roared. "I want to count some-
thing. There&#39;s one. two, three

--yeah, seven� photographers
taking pictures ol the jury,
making s show out o! this. A
man&#39;s on trial tor his lite."

But the -criminal lawyer was
talking to a judgeless bench.
Only cameraman and stew re-
porters were on hand.

"1 cum". . . "- .
Corrlgan sat down again at

the rear end or the trial table.
putting his cigar, watching
proceedings. More cameraman
entered. calling to the jurors,
"Look this way, please." and
�Hold it a moment, please."

Judge Blythln stuck his head
in through the door directly be-
hind his bench.

�It the court please.� shout-
ed Corrigan at Blythin, �I ob-
Ject to all this." � ~

But Biythln just picked up a
book oft the bench and van-
ished without saying a word.

Then Corrlgan called to
Ballltt Edgar Francis: �Pran-
cis. will you call "the court
stenographer back?" In a mo-
ment the court reporter reap-
peared and set up his stenc-
type machine right by the de-
tense lawyer, who dictated as_
he smoked.

�Alter the jury was dis-
charged at the end of the morn-
ing session. at the request of

. _  , 1.: 71,

the newspapers the jury was
brought back into the room
and sat in the room tor a mat-
ter ot-15 minutes?-no, 1&#39;0
minutes, and were subjected to
photography and television
cameras byatleast 10 camera-
men who mounted themselves
on chairs, the judge&#39;s bench
and various parts ot the room.�

Oorrilan pau-�ed a moment
to put! his cigar, then said:
"This was all done out or the
presence ot the defendant,
Sam Sheppard."

&#39;l�hen he told the court re~
porter. �Just be able to read
this oft in court so that I can
take exception." ;.

He turned his attention back
to his cigar. &#39; ; ~
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- andvh all. mother: all

one. the six women� on the
III Shvvpard jury haw

into the background
normal tamlly routines

--how long nobody
0! evldel .2

�u-

411*
. "J15

"6lm92.lnrl &#39;¢: -92"&#39;|_:inL¢r- dlonvaré. 7 &#39; .
 �lblhllj Icrk�-3| mom �um-
outd�ors Ind r -ae 4�-in;
the hm: hour; in the jury nu,

an Uh s-u pun
They all lavor lrnaia. oll-the

lace hats and all wear earring.
Four M30 ll: have ohnrl hair-.-=9-,1 .nIg~ :0 , -1- �»-~92-
halrcu time their PQ

Next lo&#39;her an Mn. name:
P. Oiensleln. 33 - yea; . °|¢
mother of mo. She won a Iur.
quohe awealer with a wlme
cardigan over It. and a 11;!�
colonel aklrt. A atzrlng ,1
pearls was knotted In hug
and her-ha? n-aa bell hark qg
1-~ �--- vu. up >-¢. ,;
mu 5*"?! MR-. Ian Ch}

-~&#39; >3�

Ann
=¢.-Q§a

"amen  <l¥iv<-:C<>I<>rfvlaB¢&#39;1ckdrop
e D105, Gfima Scene, of Murder Trial

pine lI�l,92&#39; Jul! 9292llh~ white
culls and a whhe collar wilh
broad laprla. Pearls were
llghl about her lhrozu and
rlghl v92&#39;ri~l an-I rho hm on I
black u�-lb?-X800 hat. which
In ol! her hangs and Ion�
curling hrmrn hair. &#39;

&#39;l�herv&#39;u mlhln: I92l0a~4&#39;92I
Moo .4 9-»¢.,. ;.-_ 4;
woman have been going aiult
hr three Irnka

. - &#39; &#39;¢

" I-.

&#39;l11i11_!-�&#39;
med when

� brick tenen
I Ina work
§ had on-on c
- dropped 10

into the ax
injured.

The �re
Foldor, 12,
up a nah

L

Blj

A ahoudo
Samuel ll.

Judge I-It
and pnadbk
be neceaaar;
of the rue 4
school twee�

chm Deie
ham J. Con
would �tall
med" lor Q
lnarlon nl I
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oh �lo
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Auk-rant F
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Continued Ir�tn Plge 21
about the nizhl eltatn on the
Lake Rd. side oi� the Shpppard
house.

Q.: Wu that all right when
you �rst arrived?

A.: It was all right when l
it on the morning oi

tier my arrival.
hen did you next neeO
saw it the next day.

Ju
Q4 Describe the enttdltlnn 0!

that night ehlln Whett _92uu new

�rst time since the tnal lwgan
Sam Sheppard spoke ai:-uti in
the eourtrunnz. lli� l-inked
at-rnss the triat tahle !== 9292&#39;!it&#39;l"
t.�-irrigan was sitnttling !ti- tron!
nl the jury b--.92 and ea-:-l. "l:
was at the corner oi tiahoun
an-l Center Ridge Rtl."

As Corrlgan started "to re-

peat the roads She;-pat-l ih
turned his head toward ltretik-
hnn on the witness sldlid and
sat-l. "No. it was Ciague Rd."

tforrigan then said. "The
pnznt is Ihia, wnen thi-re was A l it-l&#39; h
an accident in that city Dr.
Sheppard was the one you
railed anti he responded, is

.. !
I

X W i A WT� kg &#39;H i    if APPENDI¥?i;.~h
/�it *-&#39;.-..&#39;:- &#39;-

�»&#39;.�§&#39;~.92.
It

Policeman Describes Sceneof

�Jurors  iAequointed.i|iorg_ei Trial at Luneh�i-i
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12:�        o 9 S S . 4&#39; I&#39;  I I&#39;Ii¢- .92&#39;i-ws/in/ivr T/ml .S&#39;rr:&#39;i&#39;.< Its It�:-/uIi&#39;r.92
!.l.l.92 I-.l..92.92lt. 9292&#39;l~.lI.92&#39;l&#39;I-92&#39;ll.9292�. .92&#39;tl92�|&#39;I.92ll"!|&#39;Ili &#39;.�l. ill-�it 7, I"

@   BY MARI
&#39;l92vod|ys heioie her death, mUl&#39; |t�l&#39;L�t| .�i|l�l|_92&#39;l&#39;l Reelie adppnd told friends that &#39;ht&#39;t&#39; a "i&#39;tt.92ed husband. Dr.Samuel H. Sheppard. was "�_ Dr. Jt-k_92-ii and Mr. Hyde.�
The Pl��gf�ll�n has is "tiomhshi-it witm-1-:" on lapvho vrill ti.-stit_92&#39; to Dr. Sam&#39;s display oi" |l92.�t&#39;y tcmper-

uuntering the dclense claim that the defendant is It.1-ntie ph;.&#39;<li:iu-- with ll" even disposition.
One oi Mrs. 92&#39;hc|i|tard�s �Dr. Ji.-k_92ll and .92li~. Hide�� item--nts 9292il~ made to Buy 92&#39;illat:c .92la_92 or J. S;--im-r-uh as lee;-iii-_v as last June. The l"i&#39;e.~~ | �dI&#39;IlI�f1-
flout. according to his Sli-lll&#39;ll�K&#39;|Il to the auitiui-iiii~~
-1 eariv�sed atll&#39;DtL92l.� at l92|iii&#39;t|_92n&#39;.~ at-munt iii :i di.~

§% ; _

|&#39;llit_92&#39; nl .92ani�s anger.
"You don&#39;t kno9292 ihat guy." he quoted the murdervictim in� ri-plyinq. "Hi-&#39;s a regular DI�. Jekyll and Mr.ltyili-. . . "
.92trs. Sheppaid lidlfl the "Jekyll-H_92tle" expiesion[l�t&#39;f]ll �!I||_92� in eo.itiil:-ntizil CO�92&#39;f.&#39;l�$illl0�92&#39; diiring the past~"<~92--mi _u-:ir>". |l�iI�IlI|.~ and n-l:ifi92e.~ hint� told the inur-ili-r Il!92t*~|l:4|92&#39;l.~.
The "hoinh~iii-ll t92itni~~1" is Thuntu

I-�>850? 92-lttiin&#39;n- lid I� , 9292&#39;i-iglr, &#39;36. 0|. ., ant  �lowland-&#39;t|||92lIt. .92hril_92 II&#39;292 lirsl
9292. vi-.&#39;i.~ .niit |il.92 9292||92�. .92i~i|.tn. aitiil ~nn.  ii-HI-92n 92l~lI4" l

L1;

 
� ~

92 92f�92_

iii-

SAM ciiisn ii �JEKYLL-iiiilli�
LYN, cousin

Sam and Marilyn Sheppard&#39;s tio ie at 2892-I Lilu RdBa 92"lly I age. a Sunday in Marci 195:. &#39;
The two women weie in llu: mi.-hen. 9292&#39;eigle Ir <ted.while he and Dr. Sam were 9292&#39;ai-�hing a uestern &#39;!lUViIon television. The Sheppaids� unl_92 son. Sam Whip!Ji&#39;.. then live years old, 9292&#39;|l~ piiiyiiiz in the room
Chip. 9292&#39;i-igle said. tappi-it hi t-i&#39;liei"= ai&#39;m-- &#39;iui|>l.i_92&#39;fi|l|_92&#39; 0|� itCCldl�II|3||_92&#39;.
�Snift lace rrdtlrlu-d." Noigle eonlinlltduliislwd the bo_92� tip, lobed him across his lfgu.In-tun heating him on his but-Ii lrlw Ind btittork~92s he struck the ho92 repi-niedl_92. Sun mid: �ll--u&#39;t

0"�
and

Describes 50 |,__ __;�l
-~-_._..~&#39;�u-i-.-_..___- -- -

TESTI
you ever hit me lpil. . . . Don&#39;t you -mph!� . . ."

9292&#39;eigle said he was astonished. "l MUtake it easy. . . .&#39; But he ignored me. In
it. so I got up and walked out of the In/in
 �0|1lll�IU¬d Io beat the boy all the time I *Out."

9292&#39;lieii he in-nt into the kitchen. 9292&#39;i-tgle M
.92liii&#39;il_92n; "Dim this happen u-r_v olten�

And she i4l1.929292l&#39;|&#39;l.&#39;I�|. Ill.� will "Y-in -night-it the |iI&#39;itdl&#39;§-Ila� gm-.~ l"l° around hen.�
9292i~|t:Ie said the iuiiii �tirade� �ned t

�Inna to Page I.  amt I
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1 �Bare-Faced
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Liar,� Kerr
w .

VSays of Sam
 �apt Iiavid E Kerr. head &#39;.-I

t&#39;|eveIanrl&#39;s homicide bureau, to~
day called Dr. Samuel H. Shep-
pard a "hare laced liar" tor his
twiiniiiny that homicide detec-
::i  �S nu»-treated &#39; him.

"ll ever a person was handled
with kid gloves. it was Dr. Sam."
said Kerr �In 800 homicide casea
--.e have not had a ainlla voice
raised. against our methods. until
lhtl� one from the Bay Village
!tm:tor" -

Detectives accused by Dr.
bheppiird I-I ~ub_i¢~�in: him to a
rruel inn-.|.--:1-m, pi �l92:»~;ft; him
Nllaik  llI�.lll&#39;lv or in-r-inn: on
Pi--nit it hr mould confess or
plead m.>amty. were Robert
Si-hottlu. l"atl&#39;lCk Gareau, Law&#39;-
rem-e U-wan, Adelhert O&#39;Hara,
.lamc.~ -92ti-Hugh. Peter Becker,
and 92&#39;h3t�lr5 l.oni&#39;har .

The osteopath said that O�llara
called him a �dirty- low down
so-b." and insulted member: of
his Iamily and told him he had
ruined Bay View Roapital and
Mayor Spencer Hook oi Bay Vil-
lage. _

"|.|Q$&#39;--lidlhill� ot "Lu; 1� �92
tran.~pired." said Capr l92-:rr.
"fhcre was nu-third degree. no
-nli-r oi a deal--that�; I&#39;liliCll|0tl�
We can�! make deals. That&#39;s up
to the&#39;¢-ourt "

Detectives who queam-nrd Dr.
sheppard in relays in .t.�ounly
Jail lust .-92ugu>t said they were
rarely alone with the priaoner
because his lawyers "spelled each
other otT" Ill interrupting their
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A,,/new an-a, V _ .J .. - V __ _ _ _ _ __ - . _. - <-~ g

utter eererul oonsideretion n end I have eone to the
decision that we vill not eb�] C, � pureu

�!h1e I insist upon �beoeuse et the un-
fortunate publicity end enberusuent to our tenilies and us.

trust thet you will use the utnost iieeretiou in this {I26
tiouler letter. ~ i l ; .

However, the toot remains thot�broke and entered our
hone during the night season on numerous occasions between
December 1966 to February 1967. During one or more ot these
entries and atrocious activity-stole - anong other
things -- e diamond cluster ring belonging to aw first wife
end my RQJ. portable tygewriter. O2 most importance to you
is the fact that this gunman uleo stole lg $8 Automatic
Military officer�: side weapon. rm: gun was given to no by
Hr. Glaude Wisdona who is now deeeieed._ "&#39; 4

 = mu
ww perhaps you can substantiate the origin of this weapon
and obtain the serial number which I do not know, I need not
tell you to what use this weapon might be put. Therefore, I
report this theft more tor w proteotion than s.n;&#39; material
lo es, A .

These latter setters ve inten<&#39;l_to pursue and in lieu of all
if these foetus assume  H

l . S 1~¢°-/ � � 92,ua.&#39;s -5E1"a-92 V " �  sincerely, ,
I � 92  _ H9 e QPP J &#39;ps.P1ee.se let no hear : - aw - "

tron you as soon no �_ -  Q _. -pflsiblee A _ &#39;_" � 3 -&#39; -""-&#39; - ,&#39; &#39;
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letter of have been received. M

A careful examination of the information submitted ii
in your communications fails to disclose any violation of Federal
law within the investigative jurisdiction of the FBI; therefore, there
is no action this Bureau can take with respect to the matters youmentioned. &#39; 1%

__ M-,lL@ Z 5 Sincerely yours,
.--~92 �E. . . -  �F

. H  -  �:01 2 J.  H/920�Ipy-" Y� �fa omm-F51 _l �H
-5 John Edgar Hoover _3: Director &#39;   �!9/4+61 - Cleveland - Enclosures �! -&#39; __ ~&#39;

A Attention SAC: Bring pertinent information in the attached t
the attention of appropriate local authorities.1 - Bonn - Enclosures �!   _1 - Foreign Liaison - Enclosuresr;  ~  " __

NOTE: Dr. Sheppard is well known as the individual who was convicted
A-, for the .1954 murder of his wife. This conviction was set aside. He was V

§ff;�},�;�ji- &#39;.~subsequent1y retried and acquitted. Dr�. Sheppard has since remarried
E§§;&#39;;°"-��� andrecent news articles available indicate he and his wife, Ariane, plan
&#39; 1- to live�-on the French Rivi a. * --"ell ii
" 1 i. - ..ggseen i "&#39; .  iullivon i t &#39;,< Q &#39;Tove! .._-B &#39; 92§1�  �92irouer  U  &#39;.ele. Room L. aj  | i  .Igagsii. MAIL ROOM TELETYPE UNITS _. _  i

/5
Tolson i
DeLooch i
wohr

�__ *_;__-&#39;-_;_ �:&#39;J92».>.* � "2,. . ... Li. .
&#39; &#39; _~_-I
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l Page s! withheld entirely at this location in the file. One or more of the following
statements, where indicated, explain this deletion."

1]/Deletions were made pursuant to the exemptions indicated below with no segregable material 1-
availab!e for release to you.
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to that agency ies! for review and direct response to you. »

Pages contain information furnished by another Government agency ies!. You will be
advised by the FBI as to the releasability of this information following our consultation
with the other agency ies!.

Page s! withheld inasmuch as a final release determination has not been made. You will be
advised as to the disposition at a later date.

Pages were not considered for release as they are duplicative of

[:1 For your information:

[:1 The following number is to be used for reference regarding these pages:
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November 27 1967

1

RED 39 -

To: sac, Cleveland �2-14:40! , H  5 p__._p_i__,,c¢_ @- . p . t

DR. SAMUEL H. SHEPPARD _ _ _
INFORMATION CONCERNING &#39; &#39;

r  _&#39;..=¢. �--_--&#39;-_*=~,-.==-»- . -
1I v_.�-.__-.~.-_-.-::L-�-_:_ -. _ >:- _.

/ /&#39; &#39;
/ / 2%�:
Airtel 1

From: Director, FBI <1 Q &#39; ~-

x .

-_v,_
~.,.-1

.: ,1.

.t_- .._-A.

....-

Reurairtel 11-21 67.

The copies of the two_letters which were previously
forwarded to your office were received in envelopes postmarked in
Germany. For your information, the Bureau did not receive_ptl3;_e
of either of these letters and it is not known to whom the originals "were &#39; �
sent. . *~ "

[>�92¢_ A NOTE: A copy of a letter dated 11-12-67 from  W  »
nd a copy of a letter dated 11-13-67 from Dr. Samuel H.

Sheppard were received at the Bureau and the envelopes containing
1/them bore postmarks in German . These letters were acknowledged.11-1&#39;7-67éand copies were furnished the

with instructions that office bring pertinent information
the

letter of 11-13-67

also stolen a gun from the
res1dence._ _ »"I~~. 1 __   _

Tclson _._..i
D-:Locch ._.___

- 3.!-ahr ___..i
=""92ooD

Casper
"<:l&#39;oh:: __...&#39;_._1-�; ~_ - _ A,� ~   &#39;gig� VI #4,/;r �J Q ~- 92 !l"/ �92_ �Q�9292iull &#39;cm __~___  ?~ q�  < Q / _; 7* .,  1/ * L 92*i:;:�:&#39;:_: � 7 9 4u3�L_

local authorities.

4- 1i
wt�.
~&#39; &#39;1 1

1,; .
1&#39; *1-

� 3-ggndy __ __ I MAIL Ro$LEEi]&#39; TELETYPE uN1&#39;rl:1 _  _____a .
________ _________ .....,__1_1 _ .  -,.  _..-_ _&#39;_» _.._.__i_---»--»--"v--�-�--~-~�-�----------- -- ~~-  ~- - ~ 1 5 _ ___ _~_e_&#39;_ _ _ ~ -  » ____~ �- 1��_

if ; .�?=.&#39;i;:&#39;~&#39;¢~z3;-=¢,=1e1=-2-e�-72.;-zr;>;;&#39;-_=,-&#39; r-_&#39;-_z-1.=:;&#39;=-,vs92.§ =&#39; _ . _ , _ _ . _ _ , _ _ _ f�==.-
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FD-36  Rev. .5-:2-64! -&#39;
4"__.92§¬_

~~� ....__._�l.&#39; .1

�. ..s__., -_.-I ,
F B I �Ia " "q.. if�

» , Date: ll/21/67 ~»-~f�._b
//&#39; Transmit the/following in _, N

� �  Type in plaintext or code! _ A.�
-4

AIRTEL AIR MAIL
 P riority! _

DIRECTOR, FBI _ .

mom SAC, CLEVELAND �2-1l#3o! _ Z2 �

DR SAMUEL H SHEPPARD s
INFORMATION CONCERNING

&#39; � �Re Bureau letter, ll/17-/67,&#39; i
-.1-I -I-�h 4-inn enclosures . _

mm On 11 20/6was prov e with copies of those &#39;
letters forwarde o Cleveland by the Bureau. One of the

will recall, -
heand t secon! 1eEIer was written

makes reference to
a gun

K� O one�Eu the Ohio State Penitentiary OSP!with whom Dr. SHEPPARD has been known to associate since
his release from the penitentiary.�pointed out that "there have been numerous individuals
who have called at the SHEPPARD residence in Bay Villageduring the period of his release until the time of his re-
trial", many of whom were identified as ex-convicts from theosr. . REC39   -it

, _=;.g
>:-. t

1; -.
..-. >2-&#39;n»&#39;»�»-W

92

A ""�&#39;°� """17"j""�*92§92Q/_ �eiand / A � e nuv. 241967Approved: @�� Sent _____M Per �"Special gent in Charge » i ~ RR
. , . t »1_- . � - _ _.- 1. . _ .- _,x.&#39;-, V
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CV/62-1430,_/ 92

//   t this point he
can attach no significance to the letter directed by
Dr. SHEPPARD to the Bureau, which refers to a stolen
portable typewriter, diamond cluster ring, and a .38
automatic. _

�Q0

%

local authorities._ -

_information tends .to indicate
that Dr. SHEPPARD is n the United States, although he
realizes that SHEPPARD could be in G fmany*or possibly1IIIIIIIIIIII�iIIIIIIII§_ d thmay have mailed letters an en
had these letters mailed in Germany. _ V

� _

Cuyahoga County Coroner; and Mr. LOUIS B. SELTZER, former
Editor of the �Cleveland Plain Dealer",.which is a
Scripps-Howard paper, charging libel.

u  ll quietly and
discreetly make inquiries into the allegations set forth

.within these two letters referred to him, and will
activities,~considerable interest follow any of SHEPPARD&#39;s

because of the fact he characterizes SHEPPARD �primarily &#39; "
as an inveterate liar, deceitful, cunning, and without
question a potentially dangerous individual. * -�

reau is re uested to advise Cl

i

eveland,  _ I
whether these two " "&#39;   :;~.�.~.;§"-

e ers were postmarked in Germany. � , E %�:§§1§

.1-

: , _, �___,..

_-__.&#39;_~¢ &#39; ,_ . . .""*9£_Z�,&#39;_??I .

- _J-_

0&#39; -�_ &#39;1.
;ma,:*

-. _�-1»; _._~.
.- t __...=..-�-r

.4.
1

.. _�  >5,J¥~E�¢- ~59-57:" .. iv ; .
-,_j-1%.?" 92"? ;_ITv_;:g�;~_:"__ ____ I .; .1,

&#39; e must,
assume

t a PPARD has some particular thought in mind y calling
this information to the attention of the FBI and not to V

Y

-1-.-I,--~21-» 1 J;-&#39; U-
>§:§?2�.,&#39;~t .1  &#39;

_~. >.�,.._._-;;&#39; _.
-- -571.7�. t. -~ &#39;. . F

. ~.-Q,�92 -_,{g;&#39;_~&#39;&#39;-_;-3&#39;» ~
&#39;.1_.-"V-:
..:;=> :_.,._ 4;.

. _._..,;;,.,
~".".-F_ _�_&#39;>-1:9�-" . -_-;&#39;¥§i"�" --1.

. .i.:|r>

_- _ .__. .:,�_�_- .: .. ...__. r:__.§
-~ �.|&#39;-=9-=_*�s-&#39;-.&#39;

&#39;_. ~ <

, &#39;*-�.-�,5-&#39;-.>::;.. , =   .:.ee-.-.&#39;~A  tKe�§e.:_.- &#39;
two letters-received by the Bureau ore pos mar s in German

&#39; _.:..-=r&#39;.
~ ":&#39;=1�??ii§_%:?

~ &#39;_-&#39;1-*1-T_-4.�, &#39;
.- Q. �_¢.é";f--:~-._ . ..»,_-_ -- _ ,5

" For the information of the Bureau,�_,_j;;1-ire�
| _approx:Lmately ten days ago Dr. SAMUEL H.SHEPPARD filed an open suit in Cuyahoga County Comunity &#39; cié�r�

Court against the "Cleveland Plain Dealer"; Dr. SAMUEL GERBER, ;�Ze. *1�-&#39; _ -w ;

» . .=&#39;�=.._ ._.&#39;+"-_,, .
. _&#39; --,1» .>

1 H";-_ 4... . _.. __ _.&#39;1 ¢ :&#39;.-..:&#39;

�"2".-&#39; 71-ll_1~,
._- ;t;¢�sZ-?-4;.*.�&#39;.*~. ._&#39;- 1:91". 1;

._-..* ;._-re�.-&#39;.. -
.__ y-. -- >- _.. . .T I;  &#39; Q1 I�" --&#39;- ;-.<_r>_v.

_L=___ __.
+  V�, __ .
.- P"�f~�*r~->1.» we.-»&#39;

r. 2.; :- ~-&#39; Ii�. .-_ i 92_.§&#39; .
,"=}&#39;~&#39;¬&#39;~7�-"~� �.  u
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